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Correspondence with Ministers 

1. As part of our scrutiny of the European Union and of documents deposited, 
our Sub-Committees prepare letters to Ministers to express views on documents 
under scrutiny and on other matters of policy. The procedure of sending a letter 
may be adopted for a number of reasons, including that the timetable of the 
Council of Ministers precludes the Committee making a report, or that the points 
at issue do not warrant a full report, or to follow-up a previous report. 
 
2. We publish occasional volumes of such correspondence, including 
ministerial replies and other material where appropriate.1 This volume covers the 
period from January to May 2004 and includes the text of letters sent2 and 
received together with any supporting material. This volume includes not only an 
index of contents but also a list of documents by Council document number where 
one is given. 

                                                 

1 The previous volume of Correspondence with Ministers was published as the 10th Report, Session 2003-2004  
(HL Paper 71). 

2 All letters are signed and sent by the Chairman of the Select Committee, regardless of which Sub-
Committee has prepared them. 
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Economic and Financial Affairs, and
International Trade (Sub-committee A)

CREDIT FOR CONSUMERS (12138/02)

Letter from Gerry Sutcliffe MP, Minister for Employment Relations, Competition and Consumers, DTI
to the Chairman

On 18 October 2002, we submitted an Explanatory Memorandum (EM) on the proposal for a Consumer
Credit Directive which was adopted by the European Commission on 11 September 2002. The EM did not
clear scrutiny and you are awaiting the outcome of consultations and the Regulatory Impact Assessment.

We have held substantial informal consultations with UK Industry and Consumer groups over the last 18
months, and set out our general approach in the White Paper “Fair, Clear and Competitive: the Consumer
Credit Market in the 21st Century” published in December 2003. We have however not thought it sensible at
this stage to carry out a written consultation nor do a Regulatory Impact Assessment on the Consumer Credit
Directive. This is because it was clear that the proposal would either be withdrawn or altered substantially,
and it would therefore be better to delay the consultation and RIA until a more realistic proposal was agreed.
Given the long delay, I felt that it would be helpful to update the Committee on the situation. The European
Parliament tried but failed to get the European Commission to withdraw the proposal. The Rapporteur also
failed to convince the European Parliament to reject the proposal, and a first reading is now taking place.

As anticipated, the Legal AVairs Committee of the European Parliament agreed amendments to the Directive
which substantially alter the proposal. These will be considered by the Parliament at its Plenary in April 2004.

Once the European Parliament first reading has been completed, the Commission will re-draft the proposal
to take on board their comments. I expect this modified proposal to diVer significantly from the original
Commission proposal, and a written consultation and anRIAwill be carried out on the proposal at that stage.
I will forward you the results of both once they have been completed.

2 April 2004

CUSTOMS CO-OPERATION

Letter from Dawn Primarolo MP, Paymaster General, HM Treasury to the Chairman

I wrote to you on 16 July 2003 about a Council Resolution to establish a strategy for customs cooperation in
the Third Pillar. Although the Resolution was not a depositable document, I thought the Committee would
wish to be aware of it.

The Resolution invited Member States to produce a Strategy to strengthen cooperation between EU customs
administrations and between those administrations and other law enforcement authorities, and be used as a
template for future Presidency customs cooperation programmes.

I informed you that the Strategy text was still under discussion by oYcials. I can now tell you that the Strategy
text has been agreed, to which has been added an action plan to steer implementation. The overall aims of the
Strategy are:

— To consider new forms of cooperation, eg with other agencies and with third countries on the new
external border.

— To take practical steps to implement these, eg by involving them in Joint Customs Operations.

— To improve the existing cooperation process, eg by modernising the cooperation process, in
particular the way that Joint Customs Operations are run.

— To create and improve public confidence in cooperation, eg by better publicising the work and
success of operational cooperation.

Work on a rolling three-year action plan, which lists the tasks the relevant working group in Council will need
to undertake to deliver on the strategy, is starting during the Irish Presidency.
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The UK priorities will be better inter-agency working, improving performance by sharing best practice,
developing the use of Information Technology, Management of the External Border, Police and Customs
cooperation, and modernising Joint Customs Operations.

Any formal proposals resulting from the work will be put to the Committees in the normal way.

EC BUDGET 2004

Letter from Ruth Kelly MP, Paymaster General, HM Treasury to the Chairman

I amwriting to explain why theGovernment has decided to override theUK’s scrutiny reserve for Preliminary
Draft Amending Budgets (PDAB) nos 1 and 2 to the 2004 EC budget (EC documents SEC (2004) l05 and
SEC (2004)104).

PDAB no 1 concerns the budgeting of the additional expenditure resulting from the accession of 10 new
Member States on 1 May. The 2004 EC budget which was adopted by the European Parliament in December
2003 contained figures for the EU-15, but political agreement on the EU-25 figures was reached at the same
time.My letter to scrutiny committees of 7 January provided full details of the 2004 adopted budget, including
the settlement reached on the EU-25 figures. PDAB no 1 is fully consistent with this settlement, and simply
presents the financial package previously agreed for formal adoption by the Budgetary Authority (Council
and European Parliament).

PDAB no 2 concerns the budgeting ofƒ1.27million to finance the new EuropeanData Protection Supervisor.
This financing proposal was originally approved by the Council and European Parliament in 2002, but has
not so far been implemented in the EC budget due to delays in making an appointment. The Government is
content with the substance of the proposal.

Explanatory Memoranda on PDABs 1 and 2 were submitted to your Committee on 23 February. This was
consistent with the original deadlines set by Cabinet OYce, but discussions in the Council have moved on
rapidly and both PDABs are now due to be approved by the Council on 26 February. It will not be possible
to delay consideration of these proposals if we are to allow suYcient time for the European Parliament to
adopt PDAB no 1 in time for the 1 May accession deadline. (PDAB no 2 is routine, but we see no merit in
decoupling the twoAmending Budgets, as the financing proposal in PDAB no 2 is modest and fully consistent
with the figures approved in 2002). As I understand your committee will not be meeting this week, we will
therefore need to override the existing UK scrutiny reserve on PDABs 1 and 2.

While wemake every eVort to ensure that EC documents have cleared Parliamentary scrutiny before a decision
is due in Brussels, I hope you will agree that overriding the scrutiny reserve is justified in this case, particularly
in view of the fact that the Government has a strong interest in ensuring that preparations for enlargement on
1 May run smoothly and without delay.

25 February 2004

Letter from the Chairman to Ruth Kelly MP

Thank you for your letter of 25 February explaining the reasons for the Government’s decision to override
the parliamentary scrutiny reserve in relation to Preliminary Draft Amending Budgets nos 1 and 2 at the
Council on 26 February.

Sub-Committee A of the European Union Committee considered your letter at its meeting on 16 March.
The Sub-Committee acknowledged the circumstances which led to the decision to override parliamentary
scrutiny on this occasion. The Sub-Committee was reassured to hear that the Government takes its
commitment to parliamentary scrutiny seriously, and the Sub-Committee hopes that the Government will
continue to make every eVort to ensure that documents have cleared parliamentary scrutiny before they are
agreed in Brussels.

17 March 2004

EUROPEAN CENTRAL BANK

Letter from the Chairman to Ruth Kelly MP, Financial Secretary, HM Treasury

I write in reply to the Government’s response to our report Is the European Central Bank Working? (42nd
Report, HL Paper 170, Session 2002–03). The Committee found the response disappointing. As a result, the
Committee would like you to clarify the Government’s position on a number of points.
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In response to our recommendation, that the ECB should in due course adopt an inflation target, expressed
as a symmetric range around a central figure, you quote from the EMU study Policy frameworks in the UK
and EMU, illustrating concerns relating to an asymmetrical inflation target, and oVering assessments of the
ECB’s performance in this regard.Does theGovernment agreewith the Committee that the ECB should adopt
an asymmetrical inflation target?

On the issue of whether the ECB should continue to define price stability for the euro area, and whether giving
this right to a political body would improve perceptions of political accountability, you quote Favero et al
(2000). Can we assume that the Government endorses these quotes?

In response to our recommendation, that the monetary-policy decisions of the ECB should be taken by a small
Monetary Policy Council, composed of the Executive Board and external experts, which would operate under
the oversight of the current Governing Council, where all theMember States of the euro area are represented,
you respond by quoting an Explanatory Memorandum that you submitted to parliamentary scrutiny in
March 2003 “The UK supports the existence of an eVective decision-making body in the ECB.”

Reform of the Governing Council is a particularly pressing issue in light of enlargement and the Committee
would like to know the Government’s thinking on this matter. Does the proposal made by the Committee
constitute what the Government terms “an eVective decision-making body”?

In response to our recommendation on transparency, you reply (by quoting the EMUstudyPolicy frameworks
in the UK and EMU), that the ECB’s failure to publish unattributedminutes or voting patterns “could damage
accountability and reduce credibility if the public fear that decisions are not being taken for the right reasons.”

Does the Government consider that the potential damage to accountability and reduction of credibility are
suYciently compelling that you agree with our recommendation that the ECB should publish records of
meetings of the Governing Council in which the reasoning and various arguments behind monetary policy
decisions would be spelled out clearly but not attributed?

In response to our recommendation that there should be an enhanced policy dialogue and exchange of information
between the ECB and the Member States of the euro area, you have set out the institutional arrangements which
exist to ensure that the ECB and individual member governments are well informed of each others’ objectives, but
you indicate that there is “some suggestion that they may not currently be used to their full potential”.

Please clarify which mechanisms are not being used to their full potential, and the reasons for this.

The Committee also asked the Government to respond specifically to the following points in our report.

We recognise that the government considers that “oYcial support operations remain a national responsibility
for euro areamembers” yet the Financial Secretary also called for “more clarity in the arrangements as to who
the lender of last resort should be in the euro area. We would like the government to explain how it would like
the system of prudential supervision in the EU to develop over time, whether it considers that the ECB should
be given any powers in the area of financial supervision, and what it considers to be the ideal institutional set
up for prudential supervision in the EU.

You respond to this request by quoting the same documents, and indeed the very same passages, which we
had quoted in posing our question. The Committee does not feel that this constitutes a reasonable response
to our request for clarification. Could you please answer this question more fully.

The Committee would appreciate your reply by 2 February, since Members may wish to raise the matter
further with you when you appear before Sub-Committee A on 10 February.

23 January 2004

Letter from Ruth Kelly MP to the Chairman

I am writing in response to your letter dated 23 January on the Government’s response to the House of Lords
Committee report on “Is the EuropeanCentral BankWorking?”. I was sorry that you feltmy original response
to the Committee’s report was unsatisfactory, but I can assure you it was a considered attempt to address the
issues you raised. The Government is committed to playing an active part in the discussion of these issues, and
in the work of the Committee.

As LordMacIntosh noted in the House of Lords debate on the report on 26 January, the EMU Study on “Policy
Frameworks in the UK and EMU”, running to 108 pages, comprehensively addresses the same issues as those in
the report, including monetary policy, policy co-ordination and financial stability, as well as a chapter on fiscal
policy. It was for these reasons that we drew on the Study to set out the Government’s policy on these issues.

I would like to thank the Committee once again for a constructive Inquiry.

3 February 2004
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EUROPEAN COURT OF AUDITORS’ REPORT

Letter from the Chairman to Ruth Kelly MP, Financial Secretary, HM Treasury

Thank you for your explanatory memorandum concerning the European Court of Auditors (ECA) Annual
Report for 2002. Sub-Committee A of the EuropeanUnion Committee considered the report, along with your
letter on the UK Responses to References in the ECA Report, at its meeting on 2 March 2004.

While the Sub-Committee regrets the findings of the ECA, it accepts the argument that there is a long-term
trend towards gradual improvement.

At the same meeting, the Sub-Committee considered the Commission Communication on theModernisation
of the Accounting System of the European Communities (COM (02) 755). The Sub-Committee decided to
clear both documents from scrutiny.

4 March 2004

REDUCED RATES OF VAT (11817/03 and 16213/03)

Letter from the Chairman to Dawn Primarolo MP, Paymaster General, HM Treasury

Thank you for your letters of 10 and 18 December, and for your letter and Explanatory Memorandum
(16213/03) on 9 January, all of which Sub-Committee A considered at its meeting on 3 February. Thank you
for keeping the Sub-Committee updated on progress on this proposal. The Sub-Committee regrets the need
for theGovernment to lift the Parliamentary Scrutiny reserve on the proposal to extend the scheme for reduced
rates of VAT for Labour Intensive Services (LIS) (16213/03), but appreciates that the timetable and the
unanimous agreement of the Finance Ministers provided for unusual circumstances. The Sub-Committee
remains of the position that the original proposal (11817/03) is unacceptable in the form submitted to the Sub-
Committee for scrutiny. The Sub-Committee has therefore decided to retain the document under scrutiny.

The Sub-Committee welcomes the fact that the Government will continue to defend its zero and reduced rate
VAT derogations, and that the Government will negotiate to secure new reduced rates for repairs to listed
places of worship and for the purchase of energy-saving materials for DIY installation. The Sub-Committee
would like to be kept informed of negotiations relating to the revision of the 6th VAT Directive, and in
particular of any revisions that are made to the text of the proposal.

The Sub-Committee would also like to follow up your reply to its earlier concerns relating to a reduced rate
of VAT for the supply of music. You have responded that you see diYculty in defining such a reduced rate,
“given the developments in technology which have blurred such boundaries”. The Sub-Committee would like
the Government to elaborate on this response, explaining what technological developments are likely to
impede a useful definition, and explaining exactly what is meant by “such boundaries”. Does the Government
consider the diYculty of defining the reduced rate to be the main reason against supporting a reduced rate for
the supply of music?

3 February 2004
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Letter from Dawn Primarolo MP to the Chairman

Thank you for your letter of 3 February about the VAT reduced rates proposal. I shall of course continue to
keep you closely informed of developments in these negotiations.

Indeed, I can report that this issue was discussed again at ECOFIN on 10 February. Despite the diYculties
Member States have had in reaching agreement on this dossier (beyond an extension of the labour intensive
services provisions), France continued to press the case for a reduced rate for restaurant services. Since then
you may have read reports that the French were considering alternative measures to support their restaurant
sector, and more recently, reports that Germany are now prepared to remove their block to the reduced rate
proposal for restaurants. The position therefore remains uncertain, as we do not know how the Commission
will respond to these developments and what the views of otherMember States will be. As soon as the position
becomes clearer I shall let you know.

You also asked me to elaborate on my previous response to you concerning a reduced rate for the supply of
music and, in particular, the definitional problems to which I referred.

The “traditional boundaries” I was referring to are two-fold. Traditionally, music was available on physical
media only capable of holding audio recordings, usually vinyl records or magnetic tape (compact cassette,
eight track etc). Developments in technology now mean that music is increasingly provided on optically-read
discs conforming to one of several standards (CD, SACD, DVD, DVD-audio etc). These are usually capable
of containing not just audio content, but video and software too. Indeed the Committee may be interested to
learn that of the top 20 CD albums recently on sale in the Virgin Megastore on Cheapside as many as six
incorporated at least one video. These developments will no doubt continue in the future and increasingly
diVerent forms of audio and visual entertainment, some of it interactive like quizzes and games, will be oVered
on the same physical product.

Secondly, music is increasingly downloaded from the internet, which enthusiasts can not only retain on their
computers, but copy to minidiscs or burn onto CDs. This has already been associated with a noticeable
downturn in sales of recorded-music CDs, even thoughmuch of the downloading has been carried out illegally
over file-sharing networks. Now that big players in the music and consumer electronics business are
responding by enabling legal “paid-for” downloads, and providing new listening products like iPod,
significant shifts in purchasing patterns are very likely.

To introduce a reduced rate for just one element of an audio visual package or the physical media only could
therefore be diYcult to define and could introduce distortions into normal commercial decisions. The French
are requesting a reduced rate for audio CDs and not other media.

Finally, you ask if definitional problems are the main reason against supporting a reduced rate for the supply
of music. In relation to UK fiscal policy, it is not apparent that a reduced rate for the supply of music, even
if there were no diYculties in defining it, would be a well-targeted use of resources. In the EU, in general, we
welcome the fiscal flexibility which Annex H provides, allowing Member States to use reduced rates of VAT
to further their domestic policy objectives. We believe that the option of applying reduced rates should be
available to Member States, unless there are overriding concerns that such rates would disturb the proper
functioning of the internal market. However, the problems of definition and competition between products
are indeed the main reason why we remain to be convinced that this is a workable addition to Annex H.

I hope you find this response helpful.

1 March 2004
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TAXATION OF FUEL (11571/02)

Letter from Dawn Primarolo MP, Paymaster General, HM Treasury to the Chairman

Explanatory Memorandum 11571/02 outlined the European Commission’s proposal for a special tax
arrangement for diesel fuels used for commercial purposes. I thought I would take the opportunity to update
you on the current state of play.

You will recall that the proposal called for the introduction of a single harmonised excise duty rates on diesel
fuel used for commercial purposes and the alignment of excise duties on petrol and diesel fuel at a national
level.

Since the Economic Secretary wrote to the Committee on 15 October 2003, endorsing the conclusions to the
Select Committee report “Taxation of Fuel in the EU”, the European Parliament has rejected the proposal
and called on the Commission to withdraw it. The Government’s stance on this proposal remains unchanged.
We strongly believe in the principle that tax policy is the responsibility of individual Member States and that
it is up to them to decide what policies they should pursue through the use of fiscal instruments.

In addition, we consider the measure to be obsolete now that the Energy Products Directive, which increases
existingminimum rates of fuel duty across the EUwhilst preservingMember States’ ability to tax at more than
the minimum rate, has been adopted.

Given these developments, there is every likelihood that there will be no future discussion on this proposal.
I will, of course, update you if there are any further developments.

3 March 2004

TAXATION OF INDIVIDUALS (5063/04)

Letter from the Chairman to Dawn Primarolo MP, Paymaster General, HM Treasury

Thank you for above EM of 21 January 2004 which Sub-Committee A (Economic and Financial AVairs and
International Trade) of the European Union Committee considered at its meeting on Tuesday 16 March.

The Sub-Committee feels that any Commission proposal for full-scale corporate tax harmonisation should
be strongly resisted. However the Sub-Committee also believes that it is of great importance for the proper
functioning of the internal market that there is equal treatment across the EU Member States of taxation of
dividends received by individual shareholders who are portfolio investors. The Committee hopes the
Government will argue strongly in favour of equal treatment at any future Council meeting on this matter.

18 March 2004

TAXATION OF INTEREST AND ROYALTY PAYMENTS (5061/04)

Letter from the Chairman to Dawn Primarolo MP, Paymaster General, HM Treasury

Thank you for your EM on a proposal for amending Directive 2003/49/EC, dated 21 January 2004. Sub-
Committee A of the European Union Committee considered this document at its meeting on 16 March 2004
and decided to keep it under scrutiny until the Sub-Committee has had the opportunity to consider the
Regulatory Impact Assessment regarding both the original proposal which was agreed at Council on 3 June
2003, and the amendments recently proposed.

I would be grateful if you could let the Committee know why an RIA was not submitted in advance of the
Council meeting last June at which the Interest and Royalty Directive was finally agreed. The Committee
believes it is of the utmost importance that an RIA be completed and submitted to Parliament on any draft
legislation that is likely to have financial implications for the UK.

18 March 2004

TRANSPARENCY AND INVESTMENT SERVICES

Letter from the Chairman to Ruth Kelly MP, Financial Secretary HM Treasury

Thank you for your letters of 13 November and 3 December 2003 with an update of negotiations on the
Transparency Directive, your letter of 25 November and 8 December on the Investment Services Directive,
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and your response to Sub-Committee B’s report “Towards a Single Market for Finance: the Financial Services
Action Plan” of 13 January, which the Committee considered at its meeting on 27 January. The Committee is
very grateful for the detailed information you have provided on both these outstanding FSAP proposals.

Transparency Directive

The Committee is content with the amendments to the original Italian Presidency text that were agreed at
ECOFIN on 25November 2003. In particular, the Committee was reassured that modifications to the original
mandatory quarterly reporting requirement have been agreed, and that the UK tradition of ad hoc trading
statements has been preserved. The Committee is also pleased to learn that modifications have been placed on
the liability of company directors for annual reports, and auditors for auditor reports. As this proposal is likely
to be adopted in a single joint reading with Parliament next April, the Committee has agreed to lift this
document from scrutiny.

Investment Services Directive

Like theGovernment, the Committee was disappointed that the Parliament’s first reading of this proposal was
not taken fully on board by the Council on 7 October 2003. The Committee was reassured that the
Government is making every eVort to secure further changes to this proposal through the second
parliamentary reading, and strongly supports the Government in doing so. As the ISD document held under
scrutiny has been surpassed by events, the Committee has agreed to clear this document from scrutiny.
However, the Committee would be very grateful if you could provide us with information on any future
developments of this proposal. In particular, we expect to be given the opportunity to consider a possible new
draft after the Parliament’s second reading and before it is agreed with the Council.

27 January 2004

Letter from Ruth Kelly MP, Paymaster General, HM Treasury to the Chairman

I am writing to inform you about recent developments on three key financial services dossiers each of which
was highlighted in your Committee’s report last December on the Financial Services Action Plan.

The European Parliament (EP) voted on 30 March in favour of compromise deals on the new Investment
Services Directive, the Transparency Directive and a directive to extend the Lamfalussy decision-making
arrangements to the banking and insurance sectors. Subsequently, the Council formally adopted the new
Investment Services Directive on 7 April. The Council is expected to adopt the other two directives shortly.

Investment Services Directive

The Government welcomes the amendments made by the EP to the Council text of the Investment Services
Directive, whichwe played a key role in achieving through brokering a deal between the EP and otherMember
States. We believe that the Directive, as amended, represents a significant improvement to the text agreed at
ECOFIN Council in October 2003, which the UK Government voted against.

In particular, the Government welcomes the significant reduction in the scope of the pre-trade transparency
regime for internalised share trading by investment firms. We expect that this will typically mean that
transactions of greater than ƒ40–50,000 will be excluded from the regime. This will reduce by around three-
quarters the value of oV-exchange transactions in the UK that will be covered by the regime. In this way, the
Government has successfully ensured that wholesale market business will be allowed to continue eVectively.
We also welcome various other technical changes to the Directive, requested by the UK financial sector,
notably on the treatment of trading in commodities derivatives.

Overall, the Government believes that the new Investment Services Directive represents an improvement on
the existing 1993 Directive and will contribute to greater integration of the EU financial services market.

Transparency Directive

The Government welcomes the EP’s support for a compromise package on the Transparency Directive. This
paves the way for adoption of this Directive at or before the ECOFIN meeting in May.

The Directive represents an important step forward in ensuring greater transparency about companies’
performance, which is key to creating a single EU capital market. The final text is a good outcome for the
UK. In particular, the Government fought hard to reach agreement on a text that balances the aim of greater
transparency with the need not to impose excessive regulatory burdens on business. This is why we argued
against the requirement for quantitative quarterly reporting for all companies with shares on EU regulated
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markets and successfully proposed a model of enhanced ad hoc qualitative reporting. This solution achieves
transparency without imposing excessive burdens and maintains flexibility for diVerent types of markets,
consistent with the Government’s approach to regulation in Europe.

The Government was also successful in securing important changes to the final text that will make the
disclosure requirements for major shareholders more workable. In addition, we also defended the principle
that information about companies’ performance and changes to major shareholdings should be disseminated
on a real-time basis throughout the EU for investors to have confidence in the single capital market.

The process of negotiating the new Investment Services and Transparency Directives is, however, far from
over. Adoption of these directives eVectively signals the end of the Level 1 process. But there is much work to
be done to agree a significant amount of detailed Level 2 comitology legislation and then to implement the
Directive in the UK. The Government and the Financial Services Authority will now focus on the
implementation stage of the process and, in doing so, will continue to work closely with financial sector
participants to ensure a positive outcome for UK financial markets and investors. I will endeavour to keep
your Committee informed of progress during the Level 2 process.

Extension of Lamfalussy Process

The Government also welcomes the EP’s vote in favour of extending the Lamfalussy arrangements to the
banking and insurance sectors.

The Lamfalussy decision-making process enables higher quality and more flexible EU-level financial services
legislation to be adopted more quickly. It also involves more openness, transparency and greater consultation
than before, plus more focus on eVective implementation.

In parallel, the extension of the Lamfalussy arrangements involves the establishment of new high-level
committees of banking and insurance regulators. The Government successfully secured London as the
location of the new Committee of European Banking Supervisors. This will help ensure that the UK remains
the EU’s centre of gravity on financial services.

VAT STRATEGY

Letter from the Chairman to Dawn Primarolo MP, Paymaster General, HM Treasury

Thank you for your explanatory memorandum concerning the Commission Communication entitled Review
and Update of VAT priorities (COM (2003) 614 Final), along with your letter of 7 November 2003, and the
accompanying paper on the UK approach to the Modernisation of the VAT system.

Sub-Committee A of the European Union Committee considered these documents at its meeting on 2 March
2004 and decided to clear both documents from scrutiny.

The Sub-Committee is grateful for the Government’s views on the Commission’s proposals. In particular, the
Sub-Committee would like to reiterate its support for the Government’s position on the legal basis of council
decisions aVecting VAT. The Sub-Committee was surprised to see the comments by the Commission relating
to the continuation of the veto post-enlargement. The Sub-Committee fully supports the Government’s
position that tax measures should continue to be decided by unanimity.

The Sub-Committee would like to draw the Government’s attention to the Commission proposal for
reviewing the scheme for small businesses. The Sub-Committee was concerned that this proposal could
potentially reduce the flexibility of Member States to set their own policy. Does the Government support the
Commission’s stated aim to “achieve a greater consistency in threshold levels” below which tax relief could
be oVered? The Sub-Committee would welcome the Government’s views on the proposal in general, and in
particular relating to the question of a common threshold.

9 March 2004

Letter from Dawn Primarolo MP to the Chairman

Thank you for your letter of 4March about the European Commission’s Communication entitledReview and
update of the VAT Strategy priorities. I am sorry you have not had an earlier reply.

The Commission has announced its intention to review the use of VAT registration thresholds for SMEs with
a view to achieving greater consistency. Under the current rules Member States are locked into various
diVerent rules that they applied in 1977—of which the UK’s is the most generous. Any change would require
the unanimous agreement of all Member States and we would expect this review to take take some time.
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As you know theGovernment is keen to reduce burdens on business, particularly SMEs, and we see high VAT
thresholds as a very useful tool to do this. But while we welcome the Commission’s recognition of the
importance of thresholds we also see that several Member States could be reluctant to agree to a system as
generous as the UK’s. The Government remains of the view that these issues are for individual member states,
and we would not support greater consistency in thresholds unless there were significant benefits for UK
businesses.

However, where businesses have to comply with requirements in more than one Member State, there are
proven benefits in provisions that reduce or avoid the burden of compliance with their diVerent rules and
procedures. For example the existing provision on distance selling of goods means that a business in one
country does not have to register in any otherMember State unless its sales there exceed at leastƒ35,000, even
if the ordinary threshold in that member state is a lower figure. Without these minimum thresholds, many
small UK businesses selling goods abroad would have to register, declare and account for VAT in other
countries.

For businesses who do have to register in more than oneMember State, the Commission plans to reduce their
burden by allowing them to register for, declare, and pay the VAT due in all of these countries by using a single
electronic system in the country where they are established. This would naturally involve agreement amongst
Member States to the procedural and technical framework, but could particularly benefit smaller businesses
who find registering for VAT abroad diYcult and expensive. A legislative proposal is expected later this year.

20 April 2004

Letter from the Chairman to Dawn Primarolo MP

Thank you for your letter of 20 April in which you clarify the Government’s position on the Commission’s
proposal to review the use of VAT thresholds for small businesses. The Committee was reassured by your
letter, and welcomed your reassertion of theGovernment’s view that this is an issue for the individualMember
States, and that the Government would not support greater consistency in thresholds unless there were
significant benefits for UK businesses.

The Committee would like to raise a question relating to the Commission’s plans for the one-stop shop
mechanism allowing traders to register for, declare and pay VAT in the country where the business is
established. The Commission’s Communication says that the advantages of the one-stop shop mechanism
“would be fully realised if it were backed by a right to cross-border deduction so that a taxable person is able
to deduct VAT in his Member State of establishment on expenditure incurred in other Member States”.

The Committee would like to know what the Government’s position is on this proposal, and whether they
would support it if it was presented as part of the one-stop shop mechanism.

21 May 2004

VAT ON SUPPLY OF GOODS (5051/02)

Letter from the Chairman to Dawn Primarolo MP, Paymaster General, HM Treasury

Thank you for your Explanatory Memorandum of 14 January 2004. Sub-Committee A (Economic and
Financial AVairs and International Trade) considered this proposal at its meeting on Tuesday 2 March 2004.
The Committee has decided to keep this document under scrutiny until it has been able to scrutinise the
Regulatory Impact Assessment, which you say will be available shortly. The Committee would be particularly
interested in a full analysis of the financial implications of this proposal.

The Committee notes that as a result of the proposal to tax supply of services where they are consumed, the
Commission would like to extend the scope of information sharing betweenMember States through the VAT
Information Exchange System (VIES). The Committee would be grateful to learn whether the Government
believes that VIES reporting obligations should be extended to include information on reverse charge services.

4 March 2004
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Letter from Dawn Primarolo to the Chairman

Thank you for your letter of 4 March 2004. 1 note that the Committee has held the document under scrutiny
until it has been able to scrutinise the Regulatory Impact Assessment (RIA). I hope you have now received
the RIA.

You also asked whether the Government believes that the VAT Information Exchange System (VIES)
reporting obligations should be extended to services. The Government believes in principle that VIES could
be extended to services, particularly given that changes to the place of supply rules would bring the provisions
for services in line with those already in place for goods. However, before the current system could be
extended, we would want to see some updating and improvements to ensure that burdens on business in intra
EU trade are kept to a minimum (for example by providing fully automated facilities to verify the VAT status
of customers in other Member States).

20 April 2004

VAT ON TRAVEL SERVICES (6697/03)

Letter from Dawn Primarolo MP, Paymaster General, HM Treasury to the Chairman

Your letter of 18 November supported the Government’s continued eVorts on this dossier and released the
document from Scrutiny based on my undertaking that the Government would not agree to the proposal
unless it contained an opt-out clause that protected the interests of UK business.

You also asked for a full account of negotiations on the proposal at ECOFIN.

Negotiations on the dossier continued to be protracted. The Italian Presidency, being keen to resolve the
dossier and put it to ECOFIN before the end of 2003, held a quick succession of working group meetings
mainly to discuss the opt-out.

In working group,UKoYcials continued to press for improvement to the proposal, including a workable opt-
out that would be acceptable to UK business. In these negotiations, oYcials were successful in securing a
reasonable degree of support for this opt-out. However, concerted opposition remained from some Member
States. Ultimately, it was this opposition that led to the Italian Presidency concluding that it was not possible
to get agreement, and that the dossier could be taken no further. Consequently, the proposal was not put to
ECOFIN.

Future progress on this dossier is uncertain. The Irish Presidency has indicated that it does not intend to pursue
the proposal, and it is too early to say whether the Netherlands will pick it up under their Presidency.

26 January 2004

Letter from the Chairman to Dawn Primarolo MP

Thank you for your letter of 26 January in relation to the negotiations on the special scheme for travel agents,
which Sub-Committee A of the European Union Committee considered at its meeting on 16 March.

The Sub-Committee supports the Government’s continued eVorts on this dossier and in particular, the
Government’s insistence on an opt-out clause for businesses. The Sub-Committeewould appreciate being kept
informed of future negotiations on this dossier, when they arise.

17 March 2004
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ALLOCATION OF SLOTS AT COMMUNITY AIRPORTS (10288/01 and 14205/02)

Letter from Tony McNulty, Parliamentary Under-Secretary of State,
Department for Transport to the Chairman

Thank you for your letter dated 17 December 2003, acknowledging our previous correspondence on the
amendments to Regulation 95/93 and requesting an update on the decision taken at the Transport Council
meeting on 5 December 2003. I hope that you have subsequently received my follow-up letter, sent on
11 December 2003, which I also attach for reference (not printed).

I would once again like to thank you and your Committee for your interest in this issue and your agreement
to conditionally lift your scrutiny reserve ahead of the Transport Council meeting. Given that the contentious
market access amendments had been removed, we were able to support political agreement on the proposal.
The amended Regulation will now be adopted as a Common Position at the next Council meeting, before
going back to the European Parliament for a Second Reading.

Your letter refers to the Commission’s intention to undertake a second,more detailed review of theRegulation
following the publication of a consultants’ report on market access issues. Unfortunately I cannot give you
any further information about the possible timing of this, but my oYcials remain in close contact with their
colleagues in the Commission and I shall of course keep you updated on any developments on the dossier.

8 January 2004

Letter from the Chairman to Tony McNulty MP

Thank you for your letter of 11 December 2003, which crossed with mine of 17 December 2003, and was
considered by Sub-Committee B at its meeting on 12 January 2004.

We are grateful for confirmation that the Commission’s attempt to introduce a ban on “junk slot” swaps was
defeated in the Transport Council in Brussels on 5 December 2003. As we have already indicated, we have
lifted the scrutiny reserve on this document; we understand it now to deal primarily with technical
amendments.

You will be aware that Sub-Committee B has looked at this issue over a number of years. It remains a matter
of considerable concern. We would therefore be grateful for the earliest intelligence about the publication of
the NERA report and when the Commission is likely to submit proposals for the second stage revision.

14 January 2004

DIGITAL CONTENT IN EUROPE: MORE ACCESSIBLE, USABLE AND EXPLOITABLE (6431/04)

Letter from Stephen Timms MP, Minister for Energy, e-Commerce and Postal Services,
Department of Trade and Industry to the Chairman

An ExplanatoryMemorandum (6431/04) on the European Commission’s proposal for a Decision to establish
a multiannual Community programme to make digital content in Europe more accessible, usable and
exploitable (known as eContentplus) was submitted to your Committee on 9March 2004. This indicated that,
although the subjectmatter is important (creating conditions for broader access to, and use of, digital content),
the government found the case made in the Commission’s proposal unconvincing. It also expressed concern
that the four-year programme could prejudice negotiations on the next Financial Perspective, and questioned
the sharp increase in budget over the current eContent programme.

Your Committee cleared the document from Scrutiny, but you may be interested in a report on the progress
of negotiations on the proposal.

Unfortunately, we have been unable to persuade other Member States that the case for a further programme
in this area has not been made, and the UK has been a lone voice within the Council Working Group when
questioning the rationale for eContentplus. However, we have had some support during discussions on the
budget. Although the proposal remains for a four-year programme, wording has been inserted that requires
the Commission to ensure that the annual appropriations are consistent with the Financial Perspective.
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The UK also had the support of Germany, Sweden, Denmark, Finland and the Netherlands in resisting the
overall budget figure proposed of ƒ163 million. The UK took the view that a budget of around ƒ112 million
would be consistent with the previous programme budget of ƒ100 million, taking into account the new
Member States and inflation, but agreed to a figure of ƒ120 million in unity with its budgetary allies. No
agreement could be reached in the Council Working Group, however, since there were a number of Member
States who took the view that the budget proposed by the Commission was fully justified, and so this was
passed to COREPER for consideration.

On 21 April 2004 COREPER discussed the proposal. In an attempt to find an acceptable compromise figure,
and avoid the necessity of having resort to the Conciliation process, the UK, Germany and France indicated
that they could accept a budget of ƒ130 million, but could not go further. This proved insuYcient to bridge
the gap between those Member States seeking a higher figure and the European Parliament, whose
Rapporteur (Mr Van Velzen) had indicated that the lowest figure acceptable wasƒ140 million. As a result the
European Parliament voted in First Reading for the original budget of ƒ163 million.

It is highly unlikely that the Council will agree to the European Parliament’s First Reading on the basis of a
budget ofƒ163million. Theremay be considerable pressure for the Council to adopt a Common Position that
the European Parliament will find acceptable, and so avoiding the Conciliation process. There were clear
signals in COREPER that there was little appetite for Conciliation by budgetary allies such as the
Netherlands, Sweden and Finland, and that they might be persuaded to agree to a budget of around ƒl40
million. If the UK becomes isolated then it would be better to preserve unity with our budgetary allies and
accept a budget of ƒ140 million, particularly as there is a real risk that Conciliation could result in a figure
closer to the Commission’s original proposal.

The other amendments proposed by the European Parliament, all accepted by the Commission, are listed in
the attached Note 8711/04. Although the government does not necessarily agree that the amendments need to
be made, they are generally unobjectionable and can be accepted. The key matter of substance is the budget.

20 May 2004

DRIVING LICENCES (15820/03)

Letter from the Chairman to Mr David Jamieson MP, Parliamentary Under-Secretary of State,
Department for Transport

Thank you for your Explanatory Memorandum dated 23 January 2004 which Sub-Committee B considered
at its meeting on 2 February 2004.

This is an important legislative proposal. We agree with the Government that it will be important to consider
the detail of the proposed Directive carefully.

We support the Government’s judgment that some of the proposals appear to seek to extend Community
competence into areas which currently remain the responsibility of Member States.

We welcome the Government’s decision to consult widely before determining its negotiating strategy. We
think it essential that a preliminary Regulatory Impact Assessment be drawn up as soon as practicable. The
costs, implied in the way that the Directive is currently drafted, could be considerable and the consequential
burden for industry and individual motorists potentially great.

It would also be useful to learn whether or not the Commission has itself conducted some form of Impact
Assessment before submitting this proposal. If the Commission has done so, would it be possible to see the
assessment and to have your opinion of its value? If the Commission has not conducted an Impact Assessment,
we should like to know why this should be.

In the circumstances, we propose to maintain the scrutiny reserve on this document. We look forward to
hearing the results of your consultation and to receiving an initial Regulatory Impact Assessment. We should
also like to know how the proposed plastic Driving Licence will tie in with the Government’s intention to
introduce a form of identity card complete with biometric information on a chip.

3 February 2004

Letter from David Jamieson MP to the Chairman

Thank you for your letter of 3 February 2004 in response to my Explanatory Memorandum 15820/03. I note
the comments that Sub Committee B made at their meeting of 2 February, in particular about whether an
impact assessment has been conducted by the European Commission.
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The Commission has completed an Impact Assessment and this should have been included with the
Commission’s text provided with my Explanatory Memorandum. I enclose another copy of the Impact
Assessment for your reference.1

With regard to the proposals for the plastic Driving Licence, the proposals do not diVer from the present
photocard licence except to make provisions for the option of a computer chip. I am seeking a solution which
will allow for the optimal use of this technology by allowing additional information and applications, other
than only driving licence details, to be included on the chip. This could help remove the requirement for
individuals to hold several cards, help share costs and allow for more sophisticated security features such as
biometrics to be included to help protect the integrity and security of the driver licensing system.

11 March 2004

Letter from the Chairman to Mr David Jamieson MP

Thank you for your letter dated 11 March 2004 which Sub-Committee B considered at its meeting on
22 March 2004.

We are grateful for the Commission’s Impact Assessment which was included with your letter.

I have to say it is a fairly general document and none of its assumptions seems to be substantiated by any degree
of detail. We look forward therefore to receiving, in due course, your Department’s Regulatory Impact
Assessment which would fill in the detail as soon as you have been able to draw one up.

We note your intention to seek a solution which would allow for the optimal use of the computer technology
on the proposed driving licence but you do not say whether this information would be specifically related to
driving. If it is not, we should like to know what information the Government proposes to add to the driving
licence and why the Government considers this to be the appropriate place for such information.

In the meantime, we intend to maintain the scrutiny reserve on this document.

25 March 2004

ELECTRONIC ROAD TOLL SYSTEMS (8893/03)

Letter from Kim Howells MP, Minister of State, Department for Transport, to the Chairman

I wrote to you on 17November to inform you that the Italian Presidency would be seeking a general approach
on this dossier at the Transport Council which was meeting on 4–5 December. I also promised to keep you
updated on any developments with the negotiation of the Commission’s draft Directive.

The dossier is due to be debated in Commons European Standing Committee A on the afternoon of Monday
2 February. I therefore thought it would be appropriate to update you now on the progress of these proposals,
ahead of the debate. Most importantly, you will wish to know that the Transport Council did reach a general
approach in December. A copy of the text is attached at Annex I (not printed).

As I told you in my earlier letter, our main outstanding concern in relation to this dossier was the proposed
arrangements for having just one contract through which lorry drivers or motorists would receive one bill for
any tolls incurred across Europe (the so called “single contract”). However, as a result of our lobbying of other
Member States, the Presidency and the Commission, we were able to support the proposals which went to the
Council. In essence, these provided that:

— a decision would need to be taken on the definition of the electronic toll service by 1 January 2006.
This decision would set the clock running on when member states would be required to ensure
network operators oVer the service to hauliers and private motorists;

— this decision would be made only if all the conditions, evaluated on the basis of appropriate studies,
were in place to enable interoperability to work from all points of view, including technical, legal and
commercial elements;

— if the necessary decision was not taken before 1 January 2006 because all the necessary conditions
were not satisfactorily in place, a new date would be set; and

— once the decision was taken, member states which had electronic toll systems would have to ensure
that the electronic toll service was oVered to hauliers and bus/coach operators within three years and
to private motorists and other users within five years.

1 Not printed.
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If, as seems likely, the decision is not taken before 1 January 2006, the main eVect is that we would not have
to oVer a service including contractual interoperability to hauliers before 1 January 2009 and we would not
have to oVer the service to private motorists and other users before 1 January 2011 at the earliest. And, of
course, we should have the comfort that contractual interoperability had been properly defined and shown
to work.

The proposal went to the European Parliament for first reading during the plenary session 15 to 18 December.
The plenary adopted 39 amendments to the Commission’s proposal and these are detailed at Annex II. They
were largely minor changes to the text of the articles in order to improve clarity. There were no significant
changes to the substance of the proposal. The only amendments to which the UK was unshakeably opposed
were numbers 50 and 51 which changed the dates for the decision on the definition of the electronic toll service
(2007 rather than 2006) and the period of time between that decision and when member states would be
required to oVer the service (two years rather than three).

At a meeting of the Council working group on 20 January, we made clear that we could not accept these
amendments. In order tominimise expensive contractual amendments relating to the introduction of theUK’s
Lorry Road-User Charge (LRUC) scheme, we would need at least three years from the achievement of
certainty before oVering the Electronic Toll Service. Also we will need certainty about the scope of the Service
as soon as possible to enable contracts for LRUC to be let without delay. The Presidency and other Member
States accepted our concerns and it was concluded that the Parliament should be told that the Council wished
to maintain the text of the general approach. We shall have to wait to see whether or not the Parliament will
acquiesce.

I will continue to keep you updated on progress with the negotiation of this dossier.

27 January 2004

Letter from the Chairman to Dr Kim Howells MP

Thank you for your letter of 27 January 2004, and indeed, for your earlier letter of 17 November 2003, both
of which Sub-Committee B considered at its meeting on 2 February 2004.

We are pleased to see that you have been able to persuade otherMember States of the need to tread cautiously
on the matter of the introduction of interoperable electronic road toll systems.

We are grateful for the comprehensive way in which you have sought to keep us informed. We are, in general,
content with the approach that theGovernment has adopted, thoughwemaintain the scrutiny reserve on these
documents, at least until we hear how the European Parliament responds to the Council’s decision tomaintain
the text of the general approach.

3 February 2004

Letter from Kim Howells MP to the Chairman

Thank you for your letter of 3 February. You asked me to inform you of the European Parliament’s response
to the Council’s decision to maintain the text reached at general approach. As my letter of 27 January
explained, the European Parliament had suggested a lengthening of time allowed for the definition of the
European Electronic Toll Service, and a shortening of the time allowed before Member States must oVer the
Service to interested parties. Both of these amendments were potentially detrimental to the successful
introduction of the UK’s planned Lorry Road-User Charge (LRUC) scheme. We made our concerns clear to
the Council working group, and as a result, the Presidency asked the Parliament that the text reached at
general approach be maintained.

The Rapporteur,Mrs Renate Sommer (PPE-DE, Germany), refused the Presidency’s request. The Presidency
then informed Member States that it was minded to agree a compromise deal with the Parliament. This
involved moving the date for the definition of the European Electronic Toll Service from 1 January 2006, as
reached at general approach and preferred by theUK, to 1 July 2006. The period of time between that decision
and when Member States would be required to oVer the service remained at three years, hence 1 July 2009 at
the earliest.

The Presidency asked Member States to signal if they could not agree to the compromise deal. While the
compromise should not have a significant adverse eVect on implementation of the LRUC, after careful
consideration we decided to indicate that we would abstain when it came to a vote on the basis that we had
not achieved the full outcome that we were looking for. A majority of Member States signalled their support.
COREPER is now expected to consider the dossier on 19 March with a view to a Common Position being
agreed in the Council shortly afterwards and adoption of the Common Position by Parliament thereafter.



15internal market (sub-committee b)

In your letter of 1 July 2003 you also expressed doubts as to the scope of the proposals and whether they
constituted tax provisions. Jurisprudence received from theCouncil on this question indicated that a transport
legal base was correct and should be upheld. In light of this we have reluctantly accepted that the Directive
should be introduced under a transport legal base.

I hope that this addresses the concerns that you have raised and that in light of this you may consider lifting
your scrutiny reserve.

11 March 2004

Letter from the Chairman to Dr Kim Howells MP

Thank you for your letter dated 11 March 2004 which Sub-Committee B considered at its meeting on
15 March.

We are grateful to you for letting us know that the Presidency and Parliament may well reach a compromise
on delaying the definition of the European Electronic Toll Service by some six months.

You also refer tomy letter of 1 July 2003 in which I expressed doubts about whether the proposals transgressed
the principles of subsidiarity and the extent to which they might have constituted tax provisions. You write
that the advice received from, I presume, the Council legal services confirms that a transport legal base was
the correct basis for this Directive.

In the winding-up speech in the Commons European Standing Committee A debate on 2 February, youmade
it quite clear that you had concerns about this Directive’s legal base, particularly where the UK definition of
tolls could imply a tax provision. You added that the matter was still under discussion. I quote from your
speech: “Discussions are continuing and as we have said in the Explanatory Memorandum, the Government
will consider as negotiations progress whether the provisions constitute a taxmeasure andwhether they should
be subject to at least a joint legal base.”

We should like to know what position the Government has agreed to. Is it, as we infer from your letter, that
you have accepted the Commission’s judgement that this is not a tax measure? If so, given that there must be
from a UK point of view an area of doubt about it, why did you not press for a joint legal base? What are the
opinions of your own legal counsel?

In his letter of 11 September 2003, David Jamieson promised that the Department would produce a more
detailed Regulatory Impact Assessment once they had received and analysed the responses to the
Consultation. We should be grateful to learn whether you are in a position to let us see a detailed RIA for this
Directive. In the meantime, we maintain the scrutiny reserve on this document.

17 March 2004

ENHANCING PORT SECURITY (6363/04)

Letter from the Chairman to Mr David Jamieson MP, Parliamentary Under-Secretary of State,
Department for Transport

Thank you for your Explanatory Memorandum dated 4 March 2004 which Sub-Committee B considered at
its meeting on 15 March 2004.

We welcome this Directive because it will extend the enhanced security currently being applied under the
Regulation to the wider port area.

However, we should like to see the outcome of your consultation exercise and a full Regulatory Impact
Assessment when you are able to complete it. In the meantime, we maintain the scrutiny reserve on this
document.

17 March 2004

Letter from David Jamieson MP to the Chairman

Further tomyExplanatoryMemorandum (EM) 6363/04 of 4March, and your letter of 17March, I amwriting
to provide further information following the completion of the consultation exercise on the above proposal.

The consultation process ran from 24 February to 24 April and a number of responses were received from
industry and government organisations. The majority of the responses were generally supportive of the
Directive, while some would prefer that the security of ports as a whole be dealt with in the context of the
proposed supply chain Directive. None were against the idea of enhancing the security of ports, even though
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they felt that the Directive might duplicate the EU Regulation, since most of them had taken a whole port
approach to security in implementing the EU Regulation.

We asked the industry for the cost implications of the proposal.While a number of the responses from industry
mentioned that the Directive would impose “disproportionate costs” or increase their operational costs
significantly, only one response gave a general indication of how much the costs might be. Their estimate,
based on operating costs to apply the Aviation andMaritime Security Act (AMSA) in 1990, was in the region
of 4-5 per cent of annual turnover.

However, the Port Security Directive seeks primarily to co-ordinate the security measures that are being
introduced by the EU Regulation and is not necessarily about putting additional security measures in place.
Our initial estimation therefore is that because of the pragmatic risk-based approach that the UK is taking
towards the implementation of the IMO security regime under the EU Regulation in most cases, there will be
few additional compliance costs and even here, the costs would be marginal. These costs are likely to fall
mostly to larger ports where there are operational areas separate from the individual port facilities. The
smaller ports would not be aVected as they would either have no additional areas outside the port facility, in
which case the Directive does not apply, or the additional areas would not of themselves require additional
security measures. As with the EU Regulation we are seeking to ensure that the Directive is proportionate,
sustainable and eVective.

Due to the lack of information on cost implications from the industry, and because costs would be based
largely on the extra security measures that may need to be put in place following the implementation of the
EU Regulation, we can not provide a quantitative estimate of the additional costs that the Directive would
impose on the port industry. We plan, however, to produce a partial Regulatory Impact Assessment once the
cost implications of the EU Regulation, which the Directive seeks to complement, become clearer.

Since I submitted the EM, there have been a number of meetings at oYcial level to iron out Member States’
concerns, where my oYcials have been active. Although the Irish Presidency was initially lukewarm about
carrying the proposal forward, a fresh political impetus has been provided following the Madrid bombings
and instruction from the European Council to improve security in the Community. The Directive is on the
Agenda for the Transport Council in June, and the Presidency has indicated that they will be seeking to reach
a general approach.

20 May 2004

ENTREPRENEURSHIP AND THE EUROPEAN CHARTER FOR SMALL ENTERPRISES
(6338/04 and 6341/04)

Letter from the Chairman to Mr Nigel Griffiths MP, Parliamentary Under-Secretary of State for Small
Businesses and Enterprise, Department of Trade and Industry

Thank you for your ExplanatoryMemoranda of 27 February 2004 which were considered by Sub-Committee
B at its meeting on 8 March 2004.

You will no doubt recall that the Sub-Committee has already looked at aspects of entrepreneurship when it
examined the Commission’s Green Paper last year. The Committee’s report was published in July 2003.2

In that report, the Committee recommended that no action plan based on the Green Paper should be agreed
before the lessons had been drawn from the strategic evaluation of the EU’s enterprise support programme
which was then being undertaken by the Commission.

The Committee also recommended that when new EU schemes were proposed no Action Plan should be
agreed before a clear framework was established setting objectives and a system was in place for monitoring
and evaluating such schemes.

TheCommittee further recommended that anyEU schemes to support entrepreneurship included in the action
paper based on the Green Paper should:

— address a clearly identified need at EU level and have a clearly specified objective or set of objectives;

— have an agreed set of quantifiable outcomes against which monitoring and evaluation could take
place;

— have a built-in costing, information and reporting system designed to provide the necessary material
on which to base monitoring and evaluation.

2 “The Commission’s Green Paper: Entrepreneurship in Europe”, 34th Report, Session 2002–03, HL Paper 142.
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These recommendations applied with equal force to UK national schemes. We should be grateful to learn
whether the Commission’s Action Plan does meet any of these recommendations.

In the meantime, however, we clear both documents from scrutiny.

9 March 2004

Letter from Nigel Griffiths MP to the Chairman

Thank you for your letter of 9 March about the Explanatory Memoranda on Commission documents 6338/
04 and 6341/04.

You mention that in the Committee’s report of July 2003 it recommended that no action plan based on the
Green Paper should be agreed before the lessons had been drawn from the strategic evaluation of the EU’s
enterprise support programme. The report on this evaluation was published last June.

Among its recommendations were that future annual work programmes should be better focused and better
designed for the needs of the beneficiaries and that their results should be better reported.We will monitor the
implementation of these recommendations.

In response to the Committee’s further recommendations, the Action Plan does not itself propose any new EU
schemes to support entrepreneurship. Themajority of the actions are forMember States to take forward using
the open method of co-ordination. However, the Commission will continue to use its own financial
instruments for SMEs to facilitate entrepreneurial growth. These instruments will be evaluated, revised and
streamlined before being launched in 2006. We will work with the Commission to ensure that they address
clearly identified needs at EU level, have clearly specified objectives, quantifiable outcomes and a robust
monitoring and evaluation regime.

17 March 2004

Letter from the Chairman to Mr Nigel Griffiths MP

Thank you for your letter dated 17March 2004 which Sub-Committee B considered at its meeting on 19April.

We are pleased to learn that yourDepartment will be monitoring the implementation of the recommendations
governing the future annual work programmes of the Commission and, also, the action plan and the
Commission’s intention to use its own financial instruments for SMEs to facilitate entrepreneurial growth.We
welcome this.

21 April 2004

EUROPE AND BASIC RESEARCH (5598/04)

Letter from the Chairman to The Lord Sainsbury of Turville, Parliamentary Under-Secretary of State
for Science and Innovation, Department of Trade and Industry

Thank you for your Explanatory Memorandum dated 9 February 2004 which Sub-Committee B considered
at its meeting on 1 March.

This is an interesting proposal by the Commission but given the Commission’s intention to seek substantially
increased funding for basic research across Europe, it is one that will need to be looked at carefully.

We note that your Department is going out to consultation in the Spring. We should like to be informed of
the outcome of that exercise.

We are also uncertain about issues of Community competence arising from the Commission’s ideas.
Presumably, it will be possible to clarify the issues of subsidiarity when the Commission’s promised detailed
Communication is issued in the second quarter of this year.

In the meantime, we clear this document from scrutiny.

2 March 2004
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EUROPEAN MARITIME SAFETY AGENCY (12131/03)

Letter from the Chairman to Mr David Jamieson MP, Parliamentary Under-Secretary of State,
Department for Transport

Thank you for your letter dated 15 December which Sub-Committee B considered at its meeting on 19
January 2004.

We note that the Government has not been successful in blocking the extension of Community competence
to this aspect of policy. The Government appears to have decided, when it joined a “general approach” on
the ship and port security Regulation at the Transport Council in October 2003, that this was not a matter of
significance.

We note that at the Council meeting on 5 December 2003, the Government failed to block the proposal to
include security in the tasks to be undertaken by EMSA. We also note that the Government was able to limit
EMSA’s remit, particularly by restricting it to ships and by excluding port facilities.

We infer from the penultimate paragraph of your letter that the Government believes that it may have
diYculty defending this concession against amendments in the European Parliament which might seek to alter
or extend EMSA’s remit beyond the areas circumscribed by the compromise. We should be grateful if you
could keep us informed of the progress of this document and whether or not the Government succeeds in
defending this concession.

Given that the Government has already joined a “general approach” we see little point in maintaining the
scrutiny reserve on this document and accordingly lift it.

20 January 2004

Letter from David Jamieson MP to the Chairman

The above proposal was the subject of EM 12131/03 (submitted 19 September 2003). Your Committee referred
the document to sub Committee B in your meeting of 7 October 2003 (1,154 sift). You subsequently wrote to me
on 20 November 2003 requesting further information with regard to maritime safety and to be kept abreast of
developments at the December Transport Council. I wrote to you on 27 November 2003 with further details on
maritime safety and sub Committee B considered this letter in its Meeting of 15 December 2003. I wrote to you
again on 15December 2003with details of the outcome of Transport Council and yourCommittee considered this
in its meeting of 19 January 2004. (Your letter of 17 December 2003 requesting details of the outcome of the
TransportCouncil appears tohave crossedwithmine of 15December.)Youwrote tomeon 20 January 2004 lifting
the scrutiny reserve on the document and requesting that the Committee be kept informed.

With reference to this earlier correspondence I am taking the opportunity to bring the Committee up to date
with the outcome of the European Parliament’s first reading of the proposed Regulation.

A number of amendments were adopted by the Parliament at its first reading (a copy of the report is attached
for reference.3 In line with the new approach, based on constructive dialogue between the Council and the
Parliament, a number of informal contacts between the two institutions and the Commission have taken place,
enabling a compromise agreement on first reading.

We have no diYculty with the current text, including the agreed amendments. They are in line with the
agreement secured at Council in December that the Agency would:

— have responsibilities for security relating only to ships—port facilities would be excluded;

— have no operational role in counter-pollution activities;

— add value to the counter-pollution activities of the Member States rather than become a substitute
for them; and

— not cut across existing co-operative arrangements on counter-pollution.

A first reading compromise would have the advantage of reducing the possibility of amendments aimed at
giving EMSA a wider role in security matters at the second reading stage in the European Parliament.

It is worth noting that in its response of 12 February to the report of the outcome of the first reading EMSA
has claimed that it will need to develop an operational capability in oil pollution response. We do not agree
with this view and shall make every eVort to ensure that it remains clearly understood that EMSA’s task is to
assist the eVorts of the State(s) aVected by pollution.

11 March 2004
3 Not printed.
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Letter from the Chairman to Mr David Jamieson MP

Thank you for your letter dated 11 March 2004 which Sub-Committee B considered at its meeting on
22 March.

We are pleased to see that the European Parliament, in its amendments has sought to keep the European
Maritime Safety Agency (EMSA) under the control of Member States in spite of Commissioner Palacio’s
stated intention to see the powers of this Agency extended.

Wewelcome the Parliament’s amendments andwe are glad to see that under the constructive dialogue between
the Council and the Parliament a compromise agreement at first reading has been achieved.

25 March 2004

EUROPEAN NETWORK AND INFORMATION AGENCY (6410/03)

Letter from Stephen Timms MP, Minister for Energy, e-Commerce and Postal Services, DTI
to the Chairman

Thank you for your letter of 17 December 2003 in response to my letter of 17 November, requesting an update
on progress towards adoption of the Regulation establishing ENISA.

As indicated in my letter, a First Reading deal was completed in time for the 20 November 2003 Council. We
are waiting on the Commission jurist-linguists to complete their work before formal adoption of the
Regulation. I will write to you when we have sight of the document.

As I have noted before the negotiations on ENISA have been particularly diYcult, but we have concluded an
acceptable compromise that meets our strategic objectives for this Agency. Our objective of excluding from
the Agency remit work of an operational nature has been met—the Agency will have the role of providing
advice and best practice on information and network security issues. Our objective of maximising Member
States’ influence has been confirmed inmembership dominance of theManagement Board. Industry and other
stakeholders’ interests have been covered by representation in the stakeholders’ group that will support the
Director of the Agency in his work.

We were unable to shift the majority of the Council and the Commission from using Article 95 as the legal
basis, and we will therefore continue to abstain when the Regulation is formally adopted.

The Regulation is predicted to come into force in March 2004. The Agency will therefore be fully operational
in late 2004 and the Heads of Government have recently decided that it should be located in Greece.

26 January 2004

Letter from the Chairman to Mr Stephen Timms MP

Thank you for your letter dated 26 January 2004 which Sub-Committee B considered at its meeting on
9 February 2004.

We are grateful to you for this account of the final stages leading towards the adoption of this Regulation. We
agree with you that, while not all the UK’s objectives have been met, by and large, the compromise is
acceptable.

10 February 2004

EUROPEAN SPACE POLICY—COMMISSION WHITE PAPER (14886/03)

Letter from The Lord Sainsbury of Turville, Parliamentary Under Secretary of State for
Science and Innovation, DTI to the Chairman

Thank you for your letter of 17 December commenting on the Government’s Explanatory Memorandum
(EM) of November 2003 on this Commission White Paper. Your Committee considered the EM on 15
December 2003.

The Committee is concerned about several aspects of the White Paper that raise issues connected to the
competences of Member States and the European Community. These concerns are particularly serious with
regard to the implications for financing certain space activities from the EC budget and for the development
of a Common Foreign and Security Policy (CFSP). You ask what action the Government intends to take to
ensure that proposals put forward by the Commission are consonant with theUnitedKingdom’s view of what
should constitute a European space policy.
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Formally, the scope for individualMember States to influence the content of Commission proposals is limited.
In practice, the Government seeks to do so informally through a series of approaches. These include personal
contacts with Commissioners and their oYcials, preparing evidenced-based position papers and concerting
our lobbying with non-government stakeholders, as well as with other Member States. We also seek to
influence thinking within the Commission by funding a select number of secondees; one of these (jointly
funded with industry) is based in the space policy section of theDirectorate General of Research and currently
works on developing the Global Monitoring for Environment and Security initiative. The Department of
Trade and Industry is conscious of the importance of such activities in delivering government objectives and
has recently completed a major review of how to raise our game and achieve greater eVectiveness in dealing
with the EU across the full range of policy responsibilities.

Prior to publication of the White Paper, the Government has sought to influence the Commission’s thinking
in a variety of ways. For example, I met Commissioner Busquin in May to discuss the UK response to the
Green Paper on Space. The Government sent a formal response on the Green Paper to the Commission and
circulated it widely among interested parties. OYcials have made contact with oYcials in the Commission, in
the Executive of the European Space Agency (ESA) and with other Member States in order to influence the
development of policy on the White Paper from a number of perspectives. OYcials also attended meetings of
the Commission’s Research Working Group, the EU/ESA Joint Space Strategy Advisory Group and
committees of the ESA, to argue the UK position.

Each of the policy proposals that arise from the White Paper will be assessed on their own merits, under a
funding framework and within competencies determined by Member States in the Council. The Government
will continue to pursue strategies similar to those outlined above in order to ensure the greatest possible UK
influence on the policy direction of the Commission proposals.

As the EM explained, decisions about CFSP and possible increases in the EU budget will be matters for
Member States. The draft Constitutional Treaty provides that CFSP will remain the preserve of the European
Council and the Member States, as set out in Article III-196 in particular. Possible increases in EC budget
spending as a result of EU Space Policy will need to be agreed by the Budgetary Authority, the Council and
the European Parliament, and must be consistent with the Financial Perspective ceilings.

TheUK has engaged constructively in discussions about the direction of European space policy. Several other
Member States share our views. There is a very welcome emphasis on a demand-led approach in the White
Paper, for which we have argued, and which matches the focus of the newly published UK Space Strategy,
while there are many other points that UK Government and industry have encouraged, such as the reference
to using satellites to expand broadband access to rural areas.

The British National Space Centre is co-ordinating the Government position on theWhite Paper. This will be
agreed with the Foreign and Commonwealth OYce and Ministry of Defence, regarding the references to
CFSP, and byHMTreasury in connectionwith the financial implications of any EU space policies. The BNSC
will continue to monitor developments at the European level and to seek active involvement in the issues
involved.

You note that the timetable for the InterGovernmental Conference is less clear than commentatorsmight have
assumed when the White Paper was published. Responsibility has passed to the incoming Irish Presidency,
which has stated in its Programme that it is determined to do all within its power to advance the work of the
IGC. This means that for the time being, the Commission will continue to apply its existing competences on
any space issues. While the Government will take this into account in analysing the way forward, this will not
deflect us from the priority now being given to the White Paper on Space and the programmes and projects
which the Commission might seek to put forward over the coming months.

16 January 2004

Letter from the Chairman to the Lord Sainsbury of Turville

Thank you for your letter dated 16 January 2004 which Sub-Committee B considered at its meeting on 26
January.

I am grateful for the comprehensive response to my letter of 17 December 2003. We are heartened to find that
the Government shares our concern about some aspects of the Commission’sWhite Paper and we are grateful
for the detailed account which you have given of the way in which the Government seeks to influence policy
at a European level.
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We accept that probably the best course now is to await until such policy proposals emerge from the
Commission. In the meantime, however, we would find it of great interest to see the Government position on
the White Paper in due course. Subject to how the Government responds to the White Paper, it may be that
we might wish to review the Government’s position in oral evidence before the Committee.

In the meantime, we clear this document from scrutiny.

28 January 2004

EUROPEAN SPACE POLICY: GLOBAL MONITORING FOR ENVIRONMENT AND SECURITY
(GMES): ESTABLISHING A GMES CAPACITY BY 2008 (6094/04)

Letter from the Chairman to the Lord Sainsbury of Turville

Thank you for your Explanatory Memorandum dated 23 February 2004 which Sub-Committee B considered
at its meeting on 1 March 2004.

This Communication is closely linked to the Commission’s White Paper on European Space Policy (14886/
03) on which we await a copy of the Government’s response. You will recall that I wrote to you on 28 January
about this. I note from paragraph 6 of your Explanatory Memorandum that the Government is considering
its response to the White Paper’s recommendation to set up a cross-pillar EU dedicated Working Group. We
should be grateful to learn how the Government intends to respond to this proposal.

However, this current Communication raises two issues of concern: the continuing attempt to embrace
security issues as a Community competence and the implications for an increase in funding for GMES after
2006. Like you, we fear that unless we have some idea of the forward funding programme, we could well be
sucked into obligations for increased expenditure without them being fully examined by Parliament.

In the meantime, therefore, we are keeping this document under scrutiny.

2 March 2004

Letter from the Lord Sainsbury of Turville to the Chairman

Thank you for your letter of 2 March 2004 regarding my Explanatory Memorandum of 23 February 2004 on
the Commission Communication on Global Monitoring for Environment and Security (GMES). Your
committee considered this EM on 1March 2004. In your letter you also refer to the CommissionWhite Paper
on European Space Policy (14886/03), which your committee cleared in January 2004, and the cross-pillar EU
Expert Panel that is being established to consider security matters.

Your letter asks a number of questions about the Government’s response to these developments in Europe
and outlines concerns about two aspects of the GMES Communication, firstly related to Community
competence in security matters and secondly about the funding plans for GMES from 2006. The Government
is alert to these issues, and indeed highlighted them in recent Explanatory Memoranda and in the Commons
Scrutiny Debate in European Standing Committee C of 11 February 2004. In approving the Government line
on the White Paper, your committee and the Commons committee also noted the Government’s strategic
approach for addressing these issues. The Government is currently implementing this strategy by engaging
fully and forcefully in negotiations of possible Council Resolutions on the White Paper and the
Communication to press for our concerns to be addressed.

The Government notes the possible dual-use (civil and military) applications of GMES information and
agrees with our European partners that further assessment is needed of the role that space systems might play
in making up shortfalls in European capabilities. The Government is also alert to concerns about the risk of
the Commission seeking to extend its activity in the security and defence fields. Clearly, in some areas (notably
under title IV of the Treaty establishing the European Community), it is within Community competence to
undertake security-related activity. However, the Government has always been clear that defence (ESDP)
must remain amatter ofMember State competence to be decided by unanimity, and that this approach should
also be the general rule for CFSP. In this respect, the policy remains as set out in the September 2003 White
Paper on theGovernment’s approach to the IGC. In discussing issues related to security in the various council
bodies and with the Commission, we have repeatedly reminded the Commission of the need to respect the
competence divide.

You express concern about the financial aspects of taking GMES forward, in particular those related to the
Communication’s implication that the Commissionwill see increased funding after 2006. TheCommunication
acknowledges that resources after 2006 depend on future Financial Perspectives and, as you will be aware, the
Financial Perspective from 2007 will be established by EUMember States in future negotiations. It would be
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premature for me to predict the outcome of these but I can assure you that the Government will continue to
insist that any EU spending, including that on GMES, is in line with UK priorities, will be more eVective than
Member State action and is based on SMART objectives, performance measurement and evaluation as
required by EC law. In addition, the Commission will report to the EP and the Council in 2005 on a
comprehensive funding strategy for GMES beyond 2006. The full implication for theUK can only be assessed
at that time.

GMES oVers sizable potential benefits to European citizens and governments and is an excellent example of
the demand-led projects we have been encouraging within Europe, in contrast with investment in prestige
projects, such as human space flight and launcher programmes. It is a response to clear European policy needs
to improve the co-ordination of environmental information; EC investment here has the clear potential to add
value over the actions of individual Member States and to improve the focus on user needs, such as those of
the Commission’s Environment Directorate-General. However, the EC budget covers a wide range of policy
areas and resources are limited, making competition for funding fierce. In this context, the Government will
seek to focus the resources available on UK priorities including the Lisbon growth and competitiveness
agenda, and Justice and Home AVairs.

At present we expect that GMES will be financed through a combination of existing Community budget
resources and loans from the European Investment Bank under the Initiative for Growth, which seeks to use
public funds to raise public RDI and infrastructure spending. The Commons’ committee approved the
Government approach to the Initiative as set out in EM 11343/03. Your committee did not report on it.

In addition to concerns aboutGMES, you refer in your letter to the cross-pillar Experts Panel that has recently
been established. This will look at possible synergies between the Community Space Programme (1st pillar)
and the work of the European Capability Action Plan (ECAP) Project Group on Space (2nd Pillar). The UK
has supported the creation of this exploratory body on the basis of a mandate that limits its role to making
suggestions and recommendations. The Government intends to follow the panel’s work closely. Any
recommendations made by the panel which touch on matters relating to ESDP and defence capabilities will,
in due course, be considered in the 2nd pillar bodies of the Council. Any decisions taken in these bodies are
by unanimity.

Your letter also refers to an earlier request to see a copy of the Government’s response to the White Paper. I
am unclear on what you are requesting in addition to my letter of 16 January, which outlined the Government
view of the White Paper. As you will be aware, the White Paper—unlike the earlier Green Paper—is not a
consultation exercise by the Commission but rather its contribution to the debate on the future direction of
European Space Policy, drawing on the majority responses from stakeholders to the Green Paper. The
Government response will therefore not be a formal communication to the Commission but rather an
engagement in the debate about consequent proposals. As I explained inmy letter, oYcials andMinisters have
taken every opportunity to communicate UK positions formally in various European meetings and also
informally to the relevant people in the Commission and the ESA Executive. We will continue to do this as
the process continues of establishing a co-ordinated European space policy, which is something the UK has
urged for many years.

19 March 2004

Letter from the Chairman to the Lord Sainsbury of Turville

Thank you for your letter dated 19 March 2004 which Sub-Committee B considered at its meeting on 29
March.

We appear to have misunderstood the nature of the Government’s response to the Commission White Paper
on European Space Policy. This possibly derives from our reading of the 8th paragraph of your letter dated
16 January 2004where you speak of the BritishNational SpaceCentre co-ordinating theGovernment position
on the White Paper. Since the BNSC performed a similar function in co-ordinating the response which the
Government sent to the Commission on the occasion of the Commission’s Green Paper on the European
Space Policy, we naturally inferred that the Government would repeat that exercise with theWhite Paper. We
understand, now, that this is not to be the case and that the Government will deal with specific issues when
the Commission presents them to the Council and the European Parliament.

We accept that the Government has lobbied rigorously and, to a degree, successfully, in the Commission in
order to ensure that a European Space Policy focuses on the direct benefits of space-based technology for
European consumers.

We also note that theGovernment is sensitive to the issue of the possible extension ofCommunity competence,
particularly in the areas of security, defence, and foreign policy.
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However, we are concerned that the adoption of a European Space Policy, through the implementation of the
Treaty drawn up by the Convention, would make it more diYcult for the United Kingdom to continue to
operate a policy of choosing the space projects in which it wanted to take part. We sympathise with the
Government’s objectives of avoiding involvement in prestige projects such as the new launcher project, the
international manned space station project or, indeed, in manned space travel in general.

Our concern is whether the United Kingdom will be able to maintain its ability to make these choices when
the European Space Policy becomes part of the Union’s constitution and subject to Community rules, where
the United Kingdom could be out-voted and obliged to contribute to such projects.

We note that when this point was made in the course of the debate on 11 February 2004 in the House of
Commons European Standing Committee C, the Minister said that he would write to Members. We should
like to have the Government’s views on this matter.4

In the meantime, we hold the document 6094/04 COM(2004) under scrutiny.

29 March 2004

Letter from the Lord Sainsbury of Turville to the Chairman

Thank you for your letter of 29 March about your committee’s decision to hold the above document under
scrutiny. Your letter outlines several concerns that are not specifically connected to this particular
Communication, implying that you are holding this Communication under scrutiny on the basis of wider
concerns about the direction of European space policy. Your committee cleared my Explanatory
Memorandum on the Commission White Paper on European Space Policy (14886/03) in January 2004 and,
as GMES is among the first examples of the White Paper implementation, I assume you are using this
opportunity to scrutinise the Government’s approach to the process.

I am pleased to see from your letter that your committee approves of the Government’s general strategy for
dealing with Europe on space, including our approach to sensitivities related to security and defence.
However, I note that you remain concerned about potential implications of the reference to space in the draft
Constitutional Treaty. I would take this opportunity to oVer further background to Government policy in
this area.

The Government is alert to possible implications of formalising the status of space as a shared competence
and took these into account in formulating its negotiation strategy for the Inter-Governmental Conference
last year. However, after consideration of various other UK concerns it was decided not to include space
among the “red-line” issues for negotiations. EVorts were then focussed on achieving an acceptable wording
of the clauses in the draft Treaty related to space. In considering this issue it is important to bear in mind the
fact that the Government needed to make a decision on where to prioritise, and also to recognise that the
majority of the proposals in the White Paper could be implemented under existing competencies related to,
for example, Research and Development and the environment.

Your concerns centre on the financing implications of the possibility of European Space Policy becoming
subject to Community rules, specifically the danger that the UK could be forced—through the EC budget—
to contribute to projects that we do not currently regard as cost-eVective ways of meeting our objectives. As
I explained inmy previous letters, we are alert to this possibility and are carefully monitoring the development
of space related programmes at the Commission. We will continue to press for any EU spending to be in line
with UK priorities.

However, our influence is not limited to pressing for the Commission to propose those projects that the UK
favours. As you are aware, Community competence in space does not amount to a blank cheque for the
Commission to invest in space projects: any expenditure from the EC budget is subject to approval from both
the Council and the European Parliament, and must also meet legal requirements. According to the Financial
Regulations governing the EC budget, spending is only permissible when provided for by a specific “Basic
Legislative Act”, which would permit the inclusion of a specific activity in spending plans. As well as needing
a legal basis in the Treaty, eachAct requires approval from the Council so the UK can also influence the shape
of each Act through Council negotiations. In addition, the Financial Regulations require the Commission to
demonstrate that EU-level intervention is necessary, that investment is based on SMART objectives and to
present an evaluation mechanism. As I explained in my letters of 16 January and 19 March, the UK would
expect the Commission to have diYculty justifying EU investment in prestige space projects on these grounds.
4 The Minister subsequently sent the Committee a copy of his letter dated 19 March 2004 to Mr Mike Hancock MP, Chairman of the
Commons European Standing Committee C.



24 internal market (sub-committee b)

While the Government is alert to potential problems arising from the express inclusion of space in the draft
Constitutional Treaty, it is also important to remember that there are immense potential benefits to improved
co-ordination of European space activities and of increasedECactivity in the space field. I outlined these inmy
Explanatory Memorandum on the Framework Agreement between the Community and the European Space
Agency (EM 12858/03). Your committee considered this on 12 November 2003, clearing the EM. A
fundamental aspect of the UK’s strategy of encouraging a demand-led approach is pushing for improved co-
ordination of the EC’s policy needs with the European Space Agency’s ability to oVer technology solutions.
We have been a major driver of this and initiated the process during our 1998 EU Presidency.

Neither the Commission nor ESA intends for the Research Directorate General of the Commission to take
on the work and programmes of ESA. ESA is expected to approach the other Directorates General of the
Commission as customers, oVering space-based technology solutions to the EC’s wider policy needs. For
example, ESA oVers the Galileo satellite navigation project as a technology solution to the policy needs of
DG-Transport. The Transport Council decided to invest in the project because it oVers the most cost eVective
way of meeting transport objectives.

I am therefore unclear as to why your committee has chosen to place a scrutiny reserve on GMES on the basis
of concerns about the funding implications of EC competence in space. GMES is an excellent example of a
project being funded more eYciently and directed more eVectively due to EC involvement. GMES is not a
space research project (which of course should be funded through ESA) but an initiative to harness the power
of space as a tool for meeting important policy objectives related to environmental and civilian security. Space
assets will only be used to meet these policy objectives where they complement and add value over in-situ
measurements and other sources of information. Commission involvement in the project means that the needs
of the users, such as DG-Environment, are taken into account at an early stage.

The Government is alert and vigilant to the possible developments you are concerned about, and we will
continue to use every opportunity to insist that any investment in space activities from the EC Budget must
demonstrably add EU-level value. We do not expect that the prestige projects you mention would meet this
criterion and wewill press for the Commission to focus its eVorts on projects in line withUKpriorities. GMES
and Galileo, for example, are initiatives that are consistent with UK policy of using space as a tool to meet
wider policy needs. Indeed we regard EC involvement in GMES as crucial to its eVectiveness and success in
improving the lives of European citizens, ensuring that spending is targeted where it oVers the greatest
scientific, environmental and commercial benefits.

In your letter you refer to the recent scrutiny debate in the House of Commons involving my colleague, Gerry
SutcliVe MP. I wrote to the Commons’ European Scrutiny Committee on Mr SutcliVe’s behalf and attach a
copy of this correspondence for your information (not printed).

7 April 2004

Letter from the Chairman to the Lord Sainsbury of Turville

Thank you for your letter of 7 April 2004 which Sub-Committee considered at its meeting on 17 May.

We note that the Government has decided not to reject the proposed inclusion of a European Union space
policy in the draft Treaty currently being considered by the Inter-Governmental Conference. A European
Space Policy is not, as you put it, a “red line” issue for the Government.

We note the ways in which you believe the United Kingdom will be able to ensure that any spending in this
area meets appropriate criteria. The Government clearly hopes to see future expenditure channelled into the
type of policies that the Government outlined in its White Paper.

While it is true that the overall Community budget will require unanimous agreement in Council, the
allocation of resources within the agreed budgetary ceiling will be subject to co-decision and Qualified
Majority Voting in the Research Council. The Government’s ability, therefore, to aVect the outcome of such
decisions will, if this Treaty is ratified, be limited.

We are grateful to you for reiterating that you share our concern on sensitivities related to security and
defence. Under these circumstances, we are content to remove this document from scrutiny.

21 May 2004
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EUROPEAN SPACE POLICY: GALILEO RESEARCH (6470/04)

Letter from the Chairman to Mr David Jamieson MP, Parliamentary Under-Secretary of State,
Department for Transport

Thank you for your Explanatory Memorandum dated 9 March 2004 which Sub-Committee B considered at
its meeting on 22 March 2004.

We are happy to take note of this report on the progress of the Galileo satellite navigation project. We should
be grateful for your confirmation that the Transport Council on 9 March adopted draft conclusions which
included taking note of the report. We presume that the Transport Working Group will be looking at the
implications of this report in detail and we should like to be kept informed.

Of particular interest is the bidding by the three consortia, in two of which the UK has a direct interest.
Incidentally, how realistic is the Commission’s prediction that the commercial operating phase is due to begin
in 2008?

While we welcome this project, and the Galileo Joint Undertaking, we see it primarily as an aid to transport,
particularly given that funding will be from the transport budget and will also involve private sector funding.

We understand that certain Member States may have aspirations to take it further and to seek military
applications through the use of encrypted data. We regard this as a particularly sensitive issue and should be
grateful to be kept informed of the negotiations to establish procedures to control such access.

In the meantime, we maintain this document under scrutiny.

25 March 2004

Letter from David Jamieson MP to the Chairman

Thank you for your letter dated 25 March which was received in my Department on 31 March. I have noted
the Sub-Committee B’s interest in the Galileo programme and I will certainly ensure that you are kept up to
date with progress in all the areas that you highlighted.

In that context I can confirm that the Transport Council adopted the draft Conclusions on 9 March without
debate or amendment and this included taking note of the Commission’s progress report.

The UK is doing all it can to ensure that our expertise in large PPP projects is fed into this project. We do have
some worries that the Commission is forcing a timetable that is unrealistic, and we have told them so. They are
however maintaining a very robust line and will not concede that the 2008 date for operation is unachievable.
Although we question this we are continuing to work with the Commission and theGalileo Joint Undertaking
to develop a PPP that minimises the public sector funding requirement and allows for the system to become
operational—and start earning revenue—in as short a timescale as feasible.

The European Commission does not have any authority to develop Galileo as a military system. As has been
confirmed by successive Transport Councils, Galileo is a civil project under civil control. This does not
preclude the use by military personnel of the open access service for basic positioning, and this already occurs
with GPS, but it does mean that the EU cannot develop a secure equivalent to the GPS Military-Code signal
for use in precision guided weapons. The proposed public regulated service has not been clearly defined and
we are continuing to press the Commission for a properly costed explanation of how the service will be used.
We are not convinced that if the true cost is exposed, the very limited applications so far mentioned can justify
the large public sector availability payment that the operator is likely to require. The Commission appears to
accept this view to some extent but they have said that because the satellites will have at least a 10-year life
and the operating concession will be for 20 years, we cannot now envisage whether, for example, Europe will
have a requirement in that time for its own independent secure military GNSS. For this reason they maintain
that the Galileo specification should include the capability for such a signal from the start. While the
Government notes the possible dual use of space systems, we currently foresee no requirement for specific
military applications of the Galileo system. The UK Government has always been clear that the provision of
military capability remains a Member State responsibility. Similarly, as was set out in the White Paper on the
Intergovernmental Convention, both the Common Foreign and Security Policy and the European Security
and Defence Policy remain intergovernmental responsibilities. This position has been made clear to the
Commission during discussions on both space matters generally and on Galileo specifically. We remain
sceptical about the PRS and will insist on a fully justified case before agreeing to it.

We were very happy with the outcome of the EU-US talks. The frequencies and signal structures that we
agreed for theGalileo open service and the possible public regulated service (PRS) will be suYciently separated
from the GPS military signals so as not to cause any disruption to US, UK and NATOmilitary capability. In
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achieving that agreement the United States has also committed, in its modernisation of GPS, to use the same
signal structure for its open service as Galileo will use. This will mean that dual-system receivers will be easy
and cheap to manufacture and they will benefit from the increased accuracy that comes from using more
satellites. This in turnwill benefit the commercial applications ofGalileo. Galileo will, on its current timetable,
or even if it slips to some extent, be operational well before GPS is upgraded to a similar standard and even
then will oVer commercial advantages through the integrity capability that is being designed into Galileo from
the outset. The draft EU-US Agreement recognises that some flexibility needs to be maintained so that
Galileo, or the GPS signals, could be changed in the future to reflect technological or other developments.
Consequently technical criteria are being developed, and will be incorporated into the Agreement, which
specify the parameters within which either system may operate in future while respecting national security
requirements of both the EU member states and the US. The Government will continue to ensure during
negotiations that these criteria properly reflect national and NATO security requirements.

8 April 2004

Letter from the Chairman to David Jamieson MP

Thank you for your letter dated 8 April which Sub-Committee B considered at its meeting on 4 May.

Thank you for confirming that the Transport Council on 9 March adopted draft Conclusions that included
taking note of the Commission’s progress report.

We note your belief that the Commission will be unable to achieve the beginning of a commercial operation
phase by 2008 but we agree with you that while the Commission intends to press ahead, it is in the UK interest
that the UK continues to work closely with the Commission.

We are grateful for your report on the confirmation that the Government’s understanding is that Galileo is a
civil project under civil control. We note that the Government is sceptical about the Public Regulated Service
aspect and that any attempt to use the system for military, as well as civil purposes, will be resisted on the
grounds that military capability must remain a Member State responsibility.

We are also grateful for your report on the outcome of the EU-US talks.

Under the circumstances, we are content to remove this document from scrutiny but we would welcome
further information from your Department as the project develops.

5 May 2004

Letter from David Jamieson MP to the Chairman

Thank you for your letter of 5 May. I have noted the Sub-Committee B’s interest in the Galileo programme
and their request for further information on the progress of the programme.

I owe you a letter on a number of other aspects of the Galileo programme and I apologise that it has taken so
long to write it. My diYculty has been that in a fast-moving, multi-faceted programme it is impossible to stop
the action for long enough to write a letter that will still be up-to-date when it reaches you. However the
impending decisions at Transport Council next month mean that this letter is now essential to give you the
full picture as it stands at the moment. I must stress however that the situation is changing weekly and I will
ensure that you receive further updates in due course.

This letter aims to provide further clarification to my letter of 8 April on the Progress Report on Galileo (EM
6470/04), an update on the Proposals to establish management structures for the Galileo programme (EM
12058/03), adds to my EM on the Co-operation Agreement (8926/04), and informs you of the prospects for
the consideration of Galileo at the Transport Council on 11 June

General Assessment of the UK Position

Our consultations with other GovernmentDepartments, referred to EM12058/03, are continuing on a regular
basis and we have developed eVective links with most of the relevant people. This has been particularly useful
in dealing with issues such as the negotiations between the EU and the United States where we have been the
recipient of lobbying from the US and from other EU member states. Thanks to the eVorts of the Cabinet
OYce and the Foreign and Commonwealth OYce we have been able to present a united UK front and our
influence in the programme has improved as a result. It is also our intention to build on our present
arrangements to look further into the future to the time when the Galileo system will be fully operational and
we will need to ensure that the UK benefits fully from the development of applications that make use of the
technology in which we are investing. Therefore we want to work with all the appropriate people, in the
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Department of Trade and Industry andBritishNational Space Centre, and in other departments and agencies,
to ensure that we in government and UK industry both maximise the opportunities that will arise.

Work on the Galileo project is moving forward rapidly. There has been significant action on a number of
fronts. The principal driver has been the work to establish the Public Private Partnership (PPP) for
management of the deployment and operational phases of the programme. This is a key UK objective
although not all member states share our enthusiasm for the PPP, especially for the deployment phase in the
earlier stages. However we are cautiously optimistic about the work so far. There have been significant
problems within the Galileo Joint Undertaking (GJU)—the organisation set up jointly by the European
Commission and European Space Agency (ESA) to handle to transition to the PPP—due in part to the fact
that that body is under-resourced, and has only limited funding to buy in additional expertise. The UK has
been able to draw on its extensive experience of PPP for major projects and our input to the process through
theGJU Supervisory Board has generally been well-received by them and other member states that are relying
on our advice.

We continue to have a concern that the GJU’s stated aim of selecting one preferred bidder in time for the
Transport Council to endorse that proposal in December 2004 is premature. Recent indications are that there
is a shift of opinion towards the UK view that the negotiated bidding process should continue with at least
two consortia well into 2005. Nevertheless the climate of uncertainty over whether there will be one or two
consortia in the race after December is not helping the three consortia still in the running in their negotiations
with their financiers and other advisers. They have to prepare their bids in time for the beginning of September
deadline and we have been wary of making too much fuss so as not to unsettle them further. Although the
process as we now see it is not ideal, and certainly not how we would manage such a programme in the UK,
we believe that it is preferable to work with the GJU, rather than against them, to help them to make the best
of the situation. We accept too that an important defining factor is that the Transport Council’s conclusions
ofDecember 2003 require that proposals—even if only to continue with further negotiations—are put forward
in December so this is driving the speed at which bids must be sought and analysed.

Negotiations with third countries have been continuing with a number of states. I would like to apologise that
I did not inform the Committee of the agreement of the EU-Israeli and India negotiating mandates in March
other than through a brief reference in EM 6470/04. The agreement between the EU and Israel is now ready
to be ratified at the Transport Council on 11 June with a view to its signature once the legal and linguistic
editing of the text is complete; it is the subject of a separate Explanatory Memorandum (EM 8926/04). The
UK has been supporting such agreements in principle because they help to establish the global nature of the
project and have the potential of a considerable payback for UK and European industry. We are, with other
member states, pressing for an overarching framework strategy on third country relations and this principle
has now been accepted by the Commission and European Space Agency who have produced a discussion
draft.

A significant aspect of the programme has been the integration of the European Geostationary Navigation
Overlay System (EGNOS) into the Galileo management structures and concession process. Delays in the
programme have meant that additional funding has been necessary from ESAmember states in order to take
the programme to a position where it can be certified for safety-critical use. The UK has supported this and
has agreed to subscribe an additional £5.4m to ESA since it is essential in order to achieve the benefits for
which EGNOS was designed, in particular to facilitate the switch from ground-based to satellite navigation
for, principally, aviation but potentially for many other applications. The ESA Programme Board meets on
27 May to review the level of subscriptions from member states and to decide on whether there is suYcient
support for this revised programme.

Update on EM 12058/03 and EM 6470/04

EM 12058/03 set out the position on the development of proposals to establish management structures for the
Galileo programme that will take eVect from the formation of the Public Private Partnership for the
deployment and operational phases. Subsequently, EM 6470/04 provided a status report on the Galileo
programme and associated activities including this aspect. Since then the proposals have been further refined.
Most UK interests have now been taken into consideration and in general the few remaining issues are not
fundamental so we are hopeful that a consensus will be reached amongst member states in time for the
Transport Council decision to be taken on the 11 June. The Pillar II security aspects, which were originally
wrongly included in the draft Regulation, have now been developed into the Joint Action referred to below
on which FCO will shortly be submitting an Explanatory Memorandum.

With respect to the policy aims set out in EM 12058/03 the current position is:



28 internal market (sub-committee b)

— Ensure that full recognition is given to those bodies, public and private, that have so far invested in
the programme, and the ownership of the assets of the system; at present we consider that the
document does not take this into account.

Safeguards have been built into the draft Regulation—it may yet be possible for this text to be changed so we
will maintain vigilance.

— Achieve value for money for the public sector by negotiating, between the public and private sectors,
appropriate risk including funding and whole life costs, ownership and use of assets, and system
performance so as to encourage innovation and the optimisation of benefits of the development and
operation of the system to the public sector.

Extensive discussions have taken place between the Department and the Galileo Joint Undertaking with the
aim of maximising the benefit of the proposed Public Private Partnership. This is continuing and we hope to
influence the process as far as possible without compromising the GJU’s independence and objectivity. At
present the financial arrangements for the PPP are under development by the three selected consortia. They
will not be released by the GJU until at least the autumn when the consortia have submitted their bids and
member states will need to start to form a decision on their respective merits in preparation for a decision at
the December 2004 Transport Council. We are however pressing for this process to be as open as possible
consistent with the need to respect the commercial confidentiality of the respective bids.

— Seek to gain benefit for the UK industrially and as a user through, for example, industrial contracts
in the present development and later phases, the location of ground control infrastructure and the
Authority and/or Concessionaire and the development of value for money services for users.

This is an ongoing aim, UK companies are prominent in two of the three consortia bidding for the PPP and
in the construction of the first two test satellites that are due to be launched in 2005.

— Ensure that EUMember States have appropriate political control over the Authority and the Centre
for Security and Safety, for example, in respect of national security, the security and use of the system
particularly in times of crisis, and membership of the Authority.

This is being addressed in the context of the proposed Joint Action and satisfactory progress has been made.

— Ensure adequate security measures are put in place whilst minimising any pressures for quasi-
military use or control of the civil system.

The draft Regulation now clearly specifies the security measures and responsibilities.

The following section covers the issues relating to the PRS, referred to in my letter of 8 April.

Government View on PRS and Military Role

The Public Regulated Service (PRS) of Galileo has been included in theHigh Level Definition of services from
the outset of the programme. It is envisaged as a secure, encrypted positioning service that would be available
for use by member states’ governments and their authorised agencies. Access to it would be strictly controlled
through the encryption technology and by ensuring that all items of equipment containing the encryption
algorithms are accounted for. It has been stated on numerous occasions that it is intended to be for civil use,
by, for example, law-enforcement agencies, peace-keeping forces and diplomatic protection units. In view of
this role, it must be expected that the organisations making use of the PRS will have to pay the Galileo
concessionaire for the ability to use it—in order to meet the costs of its provision. It would not be feasible for
the concessionaire to spread those costs across all their Galileo services because these services would then be
unable to compete in a world market.

The use and technical definition of the PRS featured strongly in the EU-US negotiations on the
interoperability of GPS and Galileo. The US side were particularly concerned that the radio frequencies used
by the PRS (and other Galileo services) should not overlap with the GPS military signals. They needed to
preserve the capability for US and NATO military commanders to jam any satellite navigation signals that
might be used by a hostile power without degrading their own military service at the same time. It is therefore
fundamental to the agreement that the PRS and GPS military signals are spectrally separated. That has been
achieved in the draft agreement with the rider that changes can only be made with mutual agreement. There
is still an open issue in one of the supporting technical documents that relates to the power level of the
transmitted PRS signals but it is expected that this will be resolved soon.
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The UK Government has expressed concerns about the PRS on a number of grounds

We fully support the US and NATO line that the PRS and the US Global Positioning System (GPS) Military
signals must be spectrally separate. We believe that the PRS service will be much more expensive than the
Commission concedes and that the project cost is therefore inflated by asmuch as 30%. It is our view that some
of .the costs that should be directly attributed to the PRS, particularly in respect of the power requirements,
have been attributed to the whole project with the result that their eVect on the cost of the PRS has been
hidden. The Commission has refuted this but we and other member states will be seeking further clarification
before we can form a view on whether to give the PRS our formal support. This view is not shared by all in
UK industry where some have said that the extra cost due to the PRS may only be 6%. The true picture is still
open to argument but the cost of the PRS is unlikely to be less than about 15%. Industry stands to gain from
the manufacture of expensive hardware and software if the PRS is adopted to any great extent.

In the UK we have not identified any potential applications for the PRS and our armed forces are committed
to using the NATO standard GPS equipment. This does not mean, however, that our, and NATO forces will
be precluded from using equipment that uses other Galileo services, such as the basic Open Service for
positioning or the Search and Rescue Service. It has always been our suspicion that at least one member state
has intentions of using the PRS as a weapons guidance system in competition to GPS-guided ordnance—they
have been increasingly open about this although technically the currently specified signal structure for the
PRS, as embodied in the draft EU-US agreement, would be far from ideal for this.

The UK is currently reviewing its options over the acceptance of the PRS and will be developing a cross-
Departmental consensus over the summer. The Commission publishes its promised paper in the autumn in
preparation for the Transport Council decision in December on the services to be provided by Galileo. In
doing so it will be necessary to balance the financial arguments against the political cost of exclusion from part
of the programme and the likelihood that UK industry would not be able to participate in the potentially
lucrative development and manufacture of PRS equipment.

Relex

My letter of 8 April referred to discussions in RELEX. RELEX is a meeting of Foreign Relations Counsellors
of the EU member states (at Permanent Representative level) who iron out budgetary and technical detail of
negotiations on CFSP instruments (for example, Joint Actions, Common Positions and implementing
decisions) before the decisions are submitted to the Political and Security Committee or direct to COREPER
for political approval prior to going to the Council of Ministers. RELEX Counsellors ensure eVective co-
ordination between CFSP (Pillar II) discussions and those conducted in other pillars.

Joint Action

OnGalileo, RELEX has been involved in discussion of the Draft Joint Action ‘Establishment of the definitive
Galileo security structures’, which, in conjunction with the Council Regulation which is currently in
development, will establish the structures necessary to protect the safety and security of the Galileo system.
At the 17 March RELEX meeting the UK secured an amendment to the Draft Joint Action, which caters
specifically for member states’ security concerns, rather than simply those of the European Union as a whole.
On 24 March the Joint Action was provisionally closed, but the question of whether unanimity should apply
for decisions to turn oV the system in the time of threat was left unresolved. RELEX have now returned to the
Joint Action in the light of discussion on the separate Council Regulation in the TransportWorkingGroup. A
draft was approved at their meeting on 19 May subject to a silence procedure expiring on 25 May. We expect
that Dr MacShane will submit a separate Explanatory Memorandum on the Joint Action within a few days.

Transport Council

The Transport Council will be invited on 11 June to adopt the Regulation on the establishment of structures
for the Galileo programme and to endorse conclusions inviting the Commission to start to set up those
structures. The draft conclusions also stress the interlinking of that Regulation with the Joint Action, they
welcome the EU-Israeli agreement and the initialling of the EU-US agreement on interoperability, and take
note of the ongoing technical discussions between the GJU and China.

I hope that this will provide you with suYcient information to keep abreast of the complex programme but I
am always willing to answer any further questions.

24 May 2004
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EU-US NEGOTIATIONS

Letter from Tony McNulty, Parliamentary Under-Secretary of State, Department for Transport

Thank you for your letter of 14 January.

I am grateful for your understanding of the constraints on the Government as the EU-US negotiations
proceed. I will continue to update you on progress within the bounds of confidentiality. As I have stated in
earlier correspondence, nothing in the course of the negotiations to date has given rise to concern that the
eventual outcome might be disadvantageous to the UK. Should this situation change I will of course let
you know.

The action plan was agreed by both sides at the conclusion of the latest round of talks on 11 September 2003.
The plan includes action points for both parties in preparation for the next round of talks in February.

20 January 2004

Letter from Tony McNulty MP to the Chairman

In my letter of 20 January, I said I would keep you up to date on developments in these negotiations.

As you will be aware, the latest talks took place in Washington last week. The US said that a comprehensive
agreement of the kind the Commission is mandated to seek would not be possible this year. They then outlined
what could in their eyes be possible this year, as follows:

— amendment of the US rules on the foreign ownership of airlines so as to allow EU nationals to own
up to 49 per cent (rather than 25 per cent) of the voting shares, but without any change to rules
governing the “eVective control” of airlines;

— acceptance of theCommunity designation clause so that any EUairline could operate to theUS from
any EU airport;

— US“Open Skies” extended to those EUMember States who have not yet signed such deals—theUK,
Spain, Ireland and Greece—so extending US airlines’ access to the European market while
continuing to deny eVective access to the US domestic market for EU carriers;

— the establishment of a Joint Committee of US, Commission and Member State representatives to
negotiate further liberalisation, in particular going beyond 49 per cent foreign ownership, and to
monitor the working of the agreement.

The initial agreement would come into eVect once Congress had agreed to the legislative changes necessary to
allow 49 per cent EU ownership.

The limited nature of the US oVer is not in itself surprising, as we have never believed that a comprehensive
agreement would be reached either easily or quickly. I am concerned, however, at the possible reaction of the
Commission. Though the oVer falls far short of the Commission’s mandated objectives, I understand that the
Commission is likely nonetheless to make it the basis for discussion at the Transport Council on 9 March.
Needless to say, the oVer is unacceptable to the UK. It would not provide balanced access, nor make a
breakthrough towards normalisation of the industry. And it would leave little or no leverage to get the US
back to the table in the future to negotiate genuine liberalisation. We see no reason for the Commission to
abandon the objectives set out in the mandate, in eVect conceding the US side’s commercial demands in full
in return for Community designation, which is of little commercial value to EU airlines.

Although we are not yet certain what form the debate will take, we intend to oppose the Council authorising
the Commission to conclude such a deal. It should instead continue its eVorts to seek a comprehensive
agreement which would genuinely liberalise the aviation market between the EU and the US.

25 February 2004

Letter from the Chairman to Tony McNulty MP

Thank you very much for your letter of 25 February 2004 reporting the third round of EU-US aviation’s
negotiations. Sub-Committee B considered this at their meeting on 8 March.

The American oVer is exactly what we had feared might happen. A proposal to accept the Community
designation clause in return for the UK, Spain, Ireland and Greece accepting US “Open Skies” bilateral
agreements would eVectively give US airlines full access throughout Member States with little benefit to the
EU and none to the UK. Indeed, there could be disbenefits to the UK. The proposal to allow EU airlines to
own 49 per cent of US airlines, rather than the current 25 per cent, would only bring the position in the US
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up to the current EU position—ie there would be no net benefit. Moreover, the EU objectives of allowing
majority ownership by relevant foreign nationals in both the EU and US will not be achieved.

The oVer to establish a joint commission to negotiate further liberalisation appears to be an empty oVer. There
is no automatic link to full liberalisation and the leverage of Heathrow will have been lost.

You will recall that from the very beginning we have been convinced that the Americans can make no serious
moves until after the Presidential elections at the end of this year. It is important, therefore, to hold the
Commission firm to its mandate. The American oVer is risible and Commissioner de Palacio should be
complimented on her public disavowal of it.

However, we share your concern at the possible reaction of the Commission particularly when the issue is
discussed at the Transport Council on 9 March. The US current negotiating position, if accepted, would be
to the serious disadvantage of EU aviation and by accepting a partial agreement would almost certainly mean
that an agreement along the lines of the EU’s stated objectives, would be even harder to achieve in due course.
So far as the UK was concerned, it would be a genuine “lose-lose” situation.

We have no doubt that theGovernment will be robust in holding out for full liberalisation. It would be helpful
to know howmany allies you think you will be able to muster should the Commission show signs of wobbling.

9 March 2004

Letter from Tony McNulty MP to the Chairman

Thank you for your letter of 9 March 2004 about the latest stage of EU-US negotiations.

I agree with you that the current US oVer is unacceptable, and that we can place little reliance on the proposal
for a Joint Committee to negotiate further liberalisation. The Secretary of State told Transport Council on
8 March that the oVer was no more than a standard opening gambit and that the US would be amazed if the
EU accepted it. He said that a genuine transatlantic open aviation area oVered enormous opportunities for
both EU andUS airlines and it should be pursued with determination. If the US achieved all their major goals
at this stage they would have no incentive to engage in further negotiations.

You ask about potential allies. In fact, most Member States who spoke at Council felt that the oVer was not
balanced and that the Commission should continue negotiating for a better outcome. It was also the view of
the majority that the US would walk away if the current oVer was accepted. Only two Member States spoke
in favour of accepting the current oVer.

Responding for the Commission, Mme de Palacio fully accepted that the current oVer was inadequate. She
remains concerned about the illegality of the eleven existing open skies deals (15 out of 25 post enlargement),
however, and in favour of a staged deal. But she said that at the next round of negotiations the Commission
would be seeking more from the US on market access, competition convergence and strong US commitment
to subsequent improvements.

At the meeting of the Special Committee which precedes the resumption of negotiations on 29 March we will
be pressing the Commission to make every eVort to negotiate towards a deal which oVers Europe tangible
benefits, above all on the issue of market access.

23 March 2004

Letter from the Chairman to Tony McNulty MP

Thank you very much for your letter dated 23March 2004 which Sub-Committee B considered at its meeting
on 29 March.

We are grateful for this account of what happenedwhen theUS oVer was considered by the Transport Council
on 8 March. We are relieved that “most Member States still seem to share the position that the UK favours.”

We continue to be worried about the position of the Commission. As guardians of the Treaties, the
Commissioner is apparently concerned about the continuing illegality of the “Open Skies” agreements and to
look towards a staged deal which would enable her to settle at least one element and, perhaps, remove the
illegality. However, that is clearly the US trump card and it is unlikely that the US will play it for anything
short of a major concession from the EU. In our view, this remains a threatening shadow over Heathrow and
the UK negotiating position. We remain strongly of the view that a staged deal would not be in the interests
of the UK. We would be grateful if you could confirm that this is the Government’s position too.

We should be grateful, therefore, to be kept informed as the negotiations resume.

29 March 2004
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Letter from Tony McNulty MP to the Chairman

Thank you for your letter dated 29 March 2004 about the EU/US aviation negotiations.

The latest round of negotiations took place in Brussels last week. In line with the views of Ministers and the
Commissioner expressed at theMarch Council, the Commission stressed to the US the need for any first stage
deal to include improved provisions on market access. In our view, that can only mean concessions from the
US either on access to US cabotage or on foreign ownership of airlines in the US. The US did not make any
oVer which we would regard as acceptable. Negotiations will resume in the second week of May.

Whilst we do not altogether rule out a phased deal, I fully share your concerns about any first stage agreement
which does not provide balanced market access for carriers on each side of the Atlantic, and which does not
retain enough leverage to get the Americans back to the table for the second and any subsequent stages.

I also agree with your perception of where the Commission stands. By contrast a number of Member States
have expressed support for our arguments, which we will continue to put at every opportunity. We will do all
we can to ensure that any agreement reached with the US is fair to UK (indeed all EU) carriers, and keeps us
on track for our ultimate objective of a trans-Atlantic Open Aviation Area.

19 April 2004

Letter from the Chairman to Mr Tony McNulty MP

Thank you for your letter of 19 April 2004 which Sub-Committee B considered on 4 May 2004.

We are grateful to you for this report on the latest round of negotiations and we look forward to receiving a
similar report at the end of the next round of negotiations in the second week of May.

I have to say, however, that we remain concerned about the prospect of a phased deal. We have serious doubts
about whether a balanced deal, which would provide market access for carriers on both sides of the Atlantic,
would still leave suYcient leverage to keep the United States engaged in negotiations for second and
subsequent stages.

We note that at the European Commission, the Directorate-General for Transport and Energy has been
overhauled and that while Mr Ludolf van Hasselt will continue to deal with the EU’s negotiations with the
United States, this responsibility will fall to the new unit under the direction of Mr Enrico Grillo Pasquarelli.
Will this change of personnel aVect the Commission’s approach to the negotiations?

6 May 2004

Letter from Tony McNulty to the Chairman

Thank you for your letter of 6 May, replying to mine of 19 April.

The latest round of negotiations took place in Washington between 10 and 14 May.

The plenary sessions focused on agreeing text in areas where regulatory convergence is needed. Some progress
was made, though diVerences remain in areas such as the environment, security, state aid and computer
reservation systems.

There was no discussion of the key issue of market access at the formal sessions, but there was a political level
meeting between Commissioner de Palacio and Secretary Mineta on 11 May. I understand that the
Commissioner pressed hard at this meeting for greater market access (she had supplied a strongly-worded
article in the Wall Street Journal that morning). Mineta accepted that more is needed on market access, but
rejected proposals involving substantive legislative changes as being unattainable in Stage One. The US has
agreed to come up with an alternative proposal, which I expect to issue at the end of this week or early next.
We will clearly need to consider this proposal carefully, in particular to gauge how much genuine market
access it represents, and whether it could generate suYcient political and commercial momentum to take us
on to further liberalisation. These considerations will determine our position on the oVer as a whole in the run-
up to the June Transport Council.

I understand thatMrGrillo Pasquarelli is an experienced administrator within the Commission who has most
recently been active in Enlargement policy. I have no reason to suppose that his arrival will alter the
Commission’s stance in these negotiations. The UK will continue to press for maximum liberalisation of
EU-US aviation relations, in the interests of consumers and industry on both sides.

21 May 2004
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FINANCIAL SERVICES COMMITTEE ORGANISATION STRUCTURE (14635/03)

Letter from the Chairman to Mrs Ruth Kelly MP, Financial Secretary to the Treasury

Thank you for your ExplanatoryMemorandumdated 26November 2003which Sub-Committee B considered
at its Meeting on 15 December 2003.

As you know, we have already looked into the Lamfalussy process as it currently aVects securities.5 We note
that the Council invited the Commission to extend this Committee structure from the securities sector to
banking, insurance and UCITS (Undertakings in Collective Investment Transferable Securities) though
Baron Lamfalussy is reported in “European Report” as being concerned that there had been insuYcient
consultation with industry before this decision was taken by the Council.

We support this extension of the Lamfalussy process because we hope that it will achieve the aims that already
apply to the securities sector, namely, of making the system more eVective, flexible and transparent. We
welcome the formal association of practitioners with the regulators andwe look forward to this being extended
to the banking, insurance and UCITS sectors.

We lift the scrutiny reserve on this document.

17 December 2003

Letter from Stephen Timms MP, Minister for Energy, e-Commerce and Postal Services, DTI
to the Chairman

Thank you for your letter dated 14 December 2004 in which you formally lifted the scrutiny reserve on the
above proposal.

I would like to assure you that I have the utmost respect for the parliamentary scrutiny process and regret that
there was insuYcient time for your committee to scrutinise the relevant documents prior to my agreeing a
general approach at Energy Council on 15 December 2003. I will ensure that my oYcials keep you informed
of the results of the European Parliament’s consideration of Council’s amendments to the Commission’s
proposal.

In your letter, you noted your committee’s concern that the Directive puts in place reporting and monitoring
requirements, and provides forCommission intervention in the case of a perceived lack of long-term contracts.
However, as you will see from my letter dated 16 December, the reference to Commission intervention has
now been deleted following intensive lobbying from the UK, the Netherlands and Germany. I am confident
that the requirement to monitor and report is neither interventionist or unduly intrusive. Rather it is simply
intended as a means of evaluating the eVectiveness of the legislation at national and Community level.

In addition, the Commission may now only “submit proposals in accordance with the Treaty” to Council where
it concludes that gas supplies into the Community will be insuYcient to meet foreseeable gas demand in the
long term. This is in marked contrast to earlier drafts, which allowed the Commission to issue
recommendations on the basis of a perceived lack of long-term contracts. A proposal for action, as envisaged
by the current text, would be subject to the procedure laid out in Article 100 of the Treaty, which is the
proposed legal base of the Directive. This permits Council, acting by qualified majority voting on a proposal
from the Commission, to decide upon special measures only in cases of severe diYculties in supply.

28 January 2004

Letter from the Chairman to Mr Stephen Timms MP

Thank you for your letter dated 28 January 2004 which Sub-Committee B considered at its meeting on
1 March.
We are grateful for your assurance that you respect the Parliamentary scrutiny process and that youwill ensure
that your oYcials keep us informed of the results of the European Parliament’s considerations of the Council’s
amendments to the Commission’s proposal.

We note that the reference to theCommission’s interventionwas deleted after intensive lobbying from theUK,
theNetherlands andGermany. From this we infer that were the procedure laid out in Article 100 of the Treaty
to be invoked, it would be likely that the UK could mobilise a suYcient number of allies to ensure an outcome
that took UK interests into account.

Sub-Committee B is currently conducting an inquiry into aspects of the security of gas supply and access to it.

2 March 2004
5 45th Report, Session 2002–03, HL Paper 192: Towards a Single Market for Finance: The Financial Services Action Plan.
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Letter from Stephen Timms MP to the Chairman

Further to your letter of 2March 2004, I amwriting to inform your committee of the outcome of the European
Parliament’s consideration of the Council’s revised text.

The European Parliament’s Industry, External Trade, Research and Energy Committee (ITRE)
recommended on 8 April 2004 that MEPs accept the Council’s revised text and MEPs voted accordingly at a
plenary session on 20 April. The text was therefore adopted as a legislative act by a Council of Ministers on
26 April.

The ITRE Committee reached its conclusion following due consideration of Council’s revisions, and receipt
of the Legal AVairs Committee’s (JURI) opinion regarding the appropriate legal base. Initially somemembers
of ITRE hesitated regarding Council’s proposed change of legal base to Article 100, which requires the
consultation rather than co-decision procedure. This was largely because MEPs were concerned at the
concomitant reduction of the European Parliament’s legislative influence on this dossier. However, ITRE
concluded that since the revised text had been adjusted to meet Parliament’s, as well as Council’s concerns it
should be supported with no further amendments. Moreover, the impact of these revisions on the aim and
content of the Directive meant that Council’s text no longer contained any harmonising measures. This latter
point was noted by members of the JURI Committee who were therefore unanimous in endorsing Article 100
(Emergency Supply) as the correct legal base, as opposed to Article 95 (Internal Market).

10 May 2004

GAS TRANSMISSION NETWORKS (16260/03)

Letter from the Chairman to Mr Stephen Timms MP, Minister for Energy, e-Commerce and Postal
Services, Department of Trade and Industry

Thank you for your Explanatory Memorandum dated 13 January 2004 which Sub-Committee B considered
at its meeting on 16 January.

Like you, wewelcome this proposedRegulation in that it should eVectively complete an internalmarket in gas.

We are also concerned about the overall security of gas supply given that the United Kingdom is nowmoving
from self-suYciency to import-dependence. As a result, we have decided to conduct an inquiry into energy
policy, concentrating on security of gas supplies.

We therefore maintain the scrutiny reserve on this document until such time as the inquiry is completed.

27 January 2004

Letter from Stephen Timms MP, Minister for Energy, e-Commerce and Postal Services, Department of
Trade and Industry to the Chairman

Further to your letter of 27 January 2004, I write to inform you of recent developments with regard to this
proposed Regulation.

As I explained in the ExplanatoryMemorandum, the Government regards this Regulation as essential for the
completion of the Internal Market in Gas. Furthermore, by establishing enforceable cross-border trading
rules, it will make a substantial contribution to maintaining a reliable, secure and cost-eVective supply of
natural gas to the UK.

European Parliament’s Consideration

On 20 April the European Parliament voted to adopt the Industry, External Trade, Research and Energy
(ITRE) Committee’s draft report, as well as almost all the proposed amendments to the Regulation. In the
report ITRE’s Rapporteur, Seppanen, noted “an unacceptable level of non-compliance” with voluntary
guidelines agreed by the “Madrid” Forum (the European Regulatory Group, which includes representatives
fromTransmission SystemOperators, Regulators,Member States and system users) and continuing obstacles
to the completion of the internal market. Seppanen also noted that Council and Parliament had already
accepted the basic principles behind the Regulation by virtue of their adoption of the internal market package
in July 2003.He therefore argued that the proposal should be adopted withoutmajor amendments, a view that
theUKGovernment endorsed. A copy of the amendments as adopted by the European Parliament is attached
(not printed).
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The UK Government supports the vast majority of the European Parliament’s 42 amendments, many of
which clarify the text and align it more closely with wording agreed by the Madrid Forum and with the
provisions of the Gas Directive (EC/2003/55). Several amendments are intended to remove impediments to
the transfer of gas between transmission systems, and barriers to new entry. Others provide for full
consultation and collaborationwith all relevant industrial bodies, and put in place a timetable for the adoption
of guidelines under Comitology.

Although the Commission has not yet issued its formal opinion on Parliament’s amendments, it seems likely
to support the inclusion of the majority of them into Council’s text, possibly in a revised form.

European Council’s Consideration

MyoYcials have beenworking hardwith otherMember States at CouncilWorkingGroups to reach a suitable
compromise text that would nevertheless retain the most important elements for the UK. I am satisfied that
the current draft of the Presidency’s text will be an extremely beneficial addition to the current EU legislation
on the internal market in energy. A number of amendments were introduced on 18 May to allow for
transmission arrangements specific to the UK so that no changes would need to be made to the UK system.
Attached is a copy of the latest, publicly available text, but please note that this does not include the most
recent changes.

The latest text provides for the adoption of principles and detailed rules on: third party access, capacity
allocation and congestionmanagement, technical information for network users; as well as principles (but not,
at this stage, rules) for tariVmethodology, balancing mechanisms and charges, and secondary markets. It also
establishes a Comitology procedure under which rules can be drawn up (for instance on storage), amended
and updated as necessary, following adequate consultationwith interested parties, such as theMadrid Forum.

I am hopeful that a compromise text will be reached and would like to be in a position to agree a General
Approach with other Member States at the Energy Council on 10 June. I would therefore like to ask your
committee to lift its scrutiny reserve on the text.

20 May 2004

EUROVIGNETTE DIRECTIVE—HEAVY GOODS VEHICLES (11944/04)

Letter from David Jamieson MP, Parliamentary Under Secretary of State, Department for
Transport, to the Chairman

Thank you for your letter of 20 November, addressed to the Paymaster General. I am writing in response to
update you on the progress of negotiations on the above proposal from the European Commission, and to
enclose a summary to responses to a consultation of key stakeholders that we have conducted.

The Paymaster General and Kim Howells submitted an Explanatory Memorandum (11944/03) to the House
on these proposals on 19 September 2003. Your Committee referred the. EM to sub Committee B (1,154th
sift). Since then there have been regular meetings of the Council working group to discuss the proposals and
seek agreement between Member States on its content.

The meetings of the Council working group have indicated that Member States are divided on what they wish
to see in the Directive. “Transit” countries such as France, Germany, UK and Austria are keen to see as much
flexibility as possible for Member States to implement the Directive to suit their own needs. Geographically
peripheral states including Spain, Finland and Netherlands would prefer strictly binding rules to ensure that
transit countries cannot charge hauliers extortionate tolls for passing through them. During the negotiation
process the UK has been able provisionally to secure some important gains which are helpful to our aim of
introducing our planned Lorry Road-User Charge (LRUC) scheme on schedule. In particular, the latest
Presidency text would not require hypothecation of revenues from tolls and charges and oVers more flexibility
in terms of the tolling rate structure and modulation of tolls. I understand that the Presidency are minded to
try to reach general approach on the text at the Transport Council on 9 March, however given that there are
a number of issues still to be resolved it may not be possible to achieve this.

The European Parliament have also been considering the dossier. The appointed Rapporteur, Luigi Cocilovo
(EPP, Italy) produced his draft report on the proposals on 8 January, in which a number of key amendments
were proposed. These included extending the scope of the Directive to private cars, changes to the minimum
rates of Vehicle Excise Duty (VED), and a recommendation that toll levels should be calculated with reference
to the type of infrastructure upon which the vehicle is travelling. The Parliament’s Committee on Regional
Policy, Transport and Tourism are due to vote in March on which amendments to recommend to the plenary
session of the European Parliament, when it considers the proposals on 19 April.
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As you will be aware, a closely related dossier: “8893/03 COM(2003) 132 Final—(i) Communication from the
Commission—developing the trans-European transport network (TEN): Innovative funding solutions,
interoperability of electronic toll collection systems; and (ii) Proposal for a Directive of the European
Parliament and of the Council on the widespread introduction and interoperability of electronic road toll
systems in the Community” was debated in the Commons in European Standing Committee A on 2 February.
Kim Howells spoke for the Government in what was a lively and interesting debate. Many of the important
issues regarding the Eurovignette Directive were covered in this debate, as they are so closely related to the
Interoperability proposals which formed the mainstay of the debate. The motion for that debate: “That the
Committee takes note of European Union document No COM (03) 132, Commission Communication on
developing the trans-European transport network: Innovative funding solutions and interoperability of
electronic toll collections systems; and a draft Directive on the widespread introduction and interoperability
of electronic road toll systems in the Community; and endorses the Government’s approach to discussions on
this document.” was carried unanimously.

In your letter of 20 November to the Paymaster General you have asked to see the Government’s Regulatory
Impact Assessment (RIA). Since this directive is permissive, it has no regulatory impact of itself. It is only
when a member state decides to have a lorry road user charge (which complies with the terms of the directive)
that there is a regulatory impact. We are, therefore, minded not to conduct an RIA of the directive. Rather
we should, as is normal practice, conduct an RIA on the UK legislation which will create the regulatory
impact. However this might not be for some time, and the directive will probably be adopted before then.
Theoretically it is possible that LRUC will not be introduced at all, so there will be no regulatory impact, but
there will still be this directive. This is unlikely to happen as the Government is committed to introducing
LRUC, but it illustrates the need to divorce the regulatory impact assessment of the domestic decision from
the agreement of the permissive directive.

The summary of consultation responses is attached at Annex A.6 I will write to you again after the Transport
Council to let you know the outcome of the discussions.

4 March 2004

Letter from Kim Howells, Minister of State, Department for Transport to the Chairman

David Jamiesonwrote to you on 4March to update you on the progress of negotiations on the above proposal
from the European Commission. He promised to write again to let you know the outcome of discussions at
the meeting of the Transport Council on 9 March, and I am doing so on his behalf.

Alistair Darling represented the UK at the Transport Council meeting. Initial interventions from Member
States were encouraging and indicated that amajority ofMember States were prepared tomake compromises.
The Commission was represented by Vice-President Mrs Loyola de Palacio. She made it clear that the
Commission could not accept any compromise that did not include mandatory hypothecation of revenues.
This was unacceptable to the UK and several otherMember States, who signalled that they could not support
any general approach while mandatory hypothecation remained part of the package.

HM Customs and Excise, who are leading on the introduction of the UK Lorry Road-User Charge scheme,
envisage using the revenue raised from charging hauliers for road use to give corresponding reductions in fuel
duty to hauliers participating in the scheme. A revised Eurovignette Directive that features mandatory
hypothecation of revenues would not allow us to introduce such a scheme.

As it became clear that a general approach could not be reached, the Presidency decided to abandon
negotiations at the 9 March meeting, and said that it would need to think about the next steps.

The Secretary of State, my oYcials and I have begun to lobby the Commissioner, the Presidency and MEPs,
urging them to continue to work towards an early agreement on the proposals. I will continue to keep you
updated on progress.

15 March 2004

Letter from the Chairman to David Jamieson MP

Thank you for your letter dated 4 March 2004 bringing us up to date on the negotiations surrounding this
Directive and the linked Directive 8893/03 on the interoperability of electronic road toll systems in the
Community. Sub-Committee B considered your letter at its meeting on 15 March.
6 Not printed.
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We are grateful for the summary of responses to your consultation exercise. We note your account of the
development of negotiation and the possibility that the Presidency might try to reach a general approach on
the text at the Transport Council on 9 March.

We accept the point you make about the relevance of a Regulatory Impact Assessment to this Directive.

In your letter, you write that the Rapporteur of the European Parliament’s Committee on Regional Policy,
Transport and Tourism intended to introduce amendments to the Directive that would have the eVect of
extending the scope of the Directive to private cars. What is the Government’s view on this possible
amendment?

We would find it useful to know when the Government plans to introduce its Lorry Road-User Charge and
to have your account of the outcome of discussions at the Transport Council on 9 March.

In the meantime, we maintain the scrutiny reserve on this document.

17 March 2004

Letter from the Chairman to Dr Kim Howells MP

Thank you for your letter dated 15 March which Sub-Committee B considered at its meeting on 22 March.

We are surprised that the Commission is making such a strong stand over the mandatory hypothecation of
revenues. We agree with the Government in not wishing to accept a proposal containing this requirement. It
would be helpful to know which other Member States have similar problems with it too, and for your
assessment of the way in which a compromise might be reached.

In the meantime, we maintain the scrutiny reserve on this document and accept your oVer to keep us informed
on the progress of negotiation.

25 March 2004

Letter from Alistair Darling, Secretary of State, Department for Transport to the Chairman

The transport session of the Transport, Telecommunications and Energy Council met in Brussels on 9March.
I represented the UK.

The Council was unable to reach a General Approach on the proposed amendment to Directive 1999/62/EC
on the charging of lorries for the use of certain roads (the “Eurovignette” Directive). The Presidency tabled a
compromise package in an attempt to reach agreement. Following some debate, there was a general
willingness to accept most aspects of the compromise. However, the Commissioner insisted that compulsory
hypothecation of toll revenues be part of the package. While someMinisters supported this, the UK opposed
it. The Presidency concluded that the Council would have to return to the subject at a future date.

The Commission presented a third rail package, comprising proposals on: liberalisation of international
passenger transport; train driver licensing and crew certification; passenger rights for international services;
and minimum standards for freight transport. These proposals will now be considered in detail, with a view
to agreement at a later Council.

The Commission gave a progress report on air transport negotiations with the US, which aim to achieve a
Transatlantic Open Aviation Area (OAA). The Presidency invited comments from Ministers, which would
provide guidance for the next stage. In the Commission’s view, the present US oVer was inadequate and
balanced in the US’s favour. Nevertheless, the Commission believed that it would be appropriate to try to
reach a partial agreement by the end of the year, accompanied by a strong commitment by the US to negotiate
a further stage. I agreed that the present oVer was unbalanced and argued that if it were agreed there would
be no incentive for the US to engage in further negotiations. It would also set a bad precedent for the EU’s
aviation relations with other third countries. A genuine OAA oVered enormous opportunities for both EU
and US airlines and should be pursued with determination. MostMember States agreed that the current oVer
was not balanced and that the Commission should continue negotiating for a better outcome. The Presidency
concluded that COREPER and the Special Committee should monitor developments in the next round of
negotiations.

The Commission reported further on external relations in aviation. Discussions continued with Romania and
Bulgaria on entry into the European CommonAviationArea, and would be extended to theWestern Balkans.
Contacts with other neighbouring countries were being undertaken. The Commission was talking to
Australia, New Zealand and Singapore under its restricted horizontal mandate for negotiations with third
countries, and other countries would follow. The Council took note, and referred the issue to COREPER and
working groups for consideration.
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The Commission reported on the agreement reached with the US on cooperation in satellite navigation
systems, key elements being compatibility and interoperability between GPS and Galileo. Council
Conclusions on Galileo were adopted, welcoming progress, and looking forward to expected decisions by the
end of the year on the deployment and operational phases of the project.

Under AOB, there were a number of maritime items. France presented its two sea motorway projects. The
Commission indicated its support for sea motorway schemes to facilitate links between ports. Belgium
underlined the significance of the recent agreement in the IMO of a Convention on ballast water. The
Commission noted that the Convention was a major step forward, and said it would push for Member States
to ratify it as soon as possible. Spain raised its concerns over the six month indicative ratification for the
Protocol to the International Oil Pollution Compensation Fund (IOPC). Spain also noted that not allMember
States had yet transposed Vessel TraYc monitoring Directive 2002/59/EC, and that the lack of a uniform
approach endangered maritime safety. Spain further insisted that a common approach was needed towards
parties responsible for oil pollution, including owners.

The Commission reported on digital tachographs. The deadline for installation to relevant vehicles is August
this year. As it is accepted that this cannot be met, a co-decision proposal for revision of the date is needed.
In the interim, the Commission will be issuing a letter confirming that a moratorium of between eight and 12
months would be granted.

Also under AOB, the Commission reported on the revised Commission proposal on harmonised operational
safety standards and administrative procedures in civil aviation. The Presidency concluded that work would
start at the technical level with a report expected at the next Transport Council.

No votes were taken at this Council.

25 March 2004

INTEGRATING AND STRENGTHENING THE EUROPEAN RESEARCH AREA (2002–06) (11535/03)

Letter from The Lord Sainsbury of Turville, Parliamentary Under Secretary of State for Science and
Innovation, DTI to the Chairman

Further to my letter of 12 November on the above Commission Proposal and to my Explanatory
Memorandum of 5 September, I am writing to update your Committee as to the progress of this Proposal.

The Proposal was generally well received by the European Parliament, however the EP did, in its opinion of 20
November, suggest the removal of the “cut-oV” date I referred to in my Explanatory Memorandum as being
particularly unwelcome to the UK.

The Commission then issued a revised Proposal COM (2003) 749 final (under cover of 13585/03) on 26
November for the Competitiveness Council on the same day.During the discussion of this Proposal inCouncil
it was clear that thoseMember States against any funding on human embryonic stem cell research would form
a blocking minority against adoption.

The Presidency therefore called a special meeting of the Competitiveness Council on 3 December and
produced a revised text on 1 December (under cover of 15495/03) containing extremely restrictive guidelines
for funding in an attempt to secure the votes of the “anti” Member States. However, this ploy backfired as
UK and many other Member States who could not accept such restrictive guidelines voted against and
therefore the Council failed to reach agreement on this issue.

Council’s failure to reach agreement represents, in all likelihood, the end to this debate. The incoming Irish
Presidency have made it clear that they see no point continuing a debate for which there is no prospect of a
conclusion (even by qualified majority).

Although the Commission have concurred with the Irish viewpoint, I will of course bring forward an
Explanatory Memorandum on any new Proposal from the Commission on this subject in the New Year.

16 January 2004

Letter from David Jamieson MP, Parliamentary Under-Secretary of State, Department of Transport to
the Chairman

On 16 May, I submitted Explanatory Memorandum on the Commission’s proposal for a Directive of the
European Parliament and of the Council on Intermodal Loading Units. This was sifted to sub Committee B
following your 1,143rd sift of 20 May 2003. I again wrote to you on 9 December 2003 setting out the
conclusions the Government reached after carrying out a consultation exercise with industry on the proposal.
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The dossier has now had its First Reading in the European Parliament and I would therefore like to take the
opportunity to update the Committee on the progress of the proposal.

The EP proposed 11 amendments, though most related to a single concern, which was to ensure that the
proposed Directive does not apply to intermodal units already covered by the International Convention for
Safe Containers.

This is welcome and the amendments, if retained by the Council, would render the proposal considerably less
unpalatable provided the text were clarified to ensure that the changes achieve the intended eVect. But the
Government remains to be convinced of the need for the proposed Directive.

One other amendment proposed by the EP is worth drawing to your attention. The EP has proposed text that
would requireMember States to work towards full harmonisation of penalties for infringements. I would have
severe reservations about the language used in this amendment. As the Directive is a first pillar instrument, a
proposal for full harmonisation of penalties could embrace criminal sanctions, which fall to be dealt with in
the third pillar. Even in the third pillar, only a limited amount of approximation of penalties, the setting of
sentence maxima, has occurred to date. There is, accordingly, no precedent for the language proposed by the
European Parliament. If language setting out a desire for harmonisation is felt to be necessary by the majority
of Member States, then these should be in the form of a recital and that recital should take account of the
divergence between legal systems. In any further negotiations I will work to ensure that this point of view,
shared by the vast majority if not all Member States, is adequately reflected.

Finally, I should report to the Committee that there was a further working group discussion of this proposal
on 23 March. The general mood was unenthusiastic, though there was some support for the proposal. At
present the Irish Presidency do not plan to include the item on the agenda of the June Transport Council. The
Commission announced that they intend to amend their proposal in the light of the EP’s opinion.

23 April 2004

Letter from the Chairman to David Jamieson MP

Thank you for your letter dated 23 April 2004 which Sub-Committee B considered at its meeting on
4 May 2004.

We share the Government’s agnosticism about the need for this Directive but welcome amendments that
would ensure that it did not apply to Intermodal Units already covered by the International Convention for
Safe Containers.

We are alarmed at the suggestion that Member States might have to work towards full harmonisation for
penalties for infringements. You are right to question the competence issue and we should be grateful if you
could report to us the subsequent discussion of this issue in negotiation.

Given that this is an important change to the draft Directive, may we take it that you will be submitting a
new Explanatory Memorandum with the revised text if this amendment to the original text is upheld? Had
you done so, we would undoubtedly have held the revised text under scrutiny until the issue of competence
was resolved.

6 May 2004

Letter from David Jamieson MP to the Chairman

Thank you for your letter of 6 May, responding to mine of 23 April, about the European Parliament’s views
on the proposed Intermodal Loading Unit Directive.

You asked whether we would be submitting a revised Explanatory Memorandum if the amendment relating
to harmonisation of penalties was upheld. We received the Commission’s amended proposal just a couple of
days after your letter and they have decided to take on board this amendment. The Government will oppose
this provision and I will, of course, keep you informed of progress on the issue.

I have submitted a new Memorandum covering the amended Commission proposal.

25 May 2004
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INTERNATIONAL SAFETY MANAGEMENT CODE (ISM CODE) (16218/03)

Letter from the Chairman to David Jamieson MP, Parliamentary Under-Secretary of State, Department
for Transport

Thank you for your Explanatory Memorandum dated 22 January 2004 which Sub-Committee B considered
at its meeting on 2 February 2004.

We agree that, in principle, the proposed Regulation is to be welcomed. Compliance with the International
Safety Management Code across the EU is desirable and Community Regulation will eVectively reinforce the
IMO/SOLAS mandatory requirement.

We agree with theGovernment that it would be desirable if the Regulationwere to follow the IMOapplication
to international shipping and not be applied to coastal trades. But if the proposal goes forward in its present
form, are you able to tell us what the lower limit, in terms of draught tonnage, will be for vessels caught by
the Regulation? We note that the Regulation seeks to use a geographical measure (5 miles from shore). What
is the reason for this approach?

We also agree with the Government that it is unreasonable to limit the Member States ability to issue
documents of compliance for the reasons set out in paragraph 17 of your Explanatory Memorandum.

We see no need to maintain the scrutiny reserve on these papers and, accordingly, clear this document from
scrutiny. However, we would wish to be kept informed of progress in the Council Working Group on the two
issues mentioned above.

3 February 2004

MINIMUM STOCKS OF OIL AND PETROLEUM PRODUCTS (5714/04)

Letter from the Chairman to Stephen Timms MP, Minister for Energy, e-commerce and
Postal Services, Department of Trade and Industry

Thank you for your Explanatory Memorandum dated February 2004 which Sub-Committee B considered at
its meeting on 1 March.

We note your judgment that this codification of the two existing Directives does not carry wider policy
implications.

We are also pleased to see that you remain alert to the Commission’s intentions in this area.

Under the circumstances, we are content to lift the scrutiny reserve on this document.

2 March 2004

MOTOR VEHICLES: REUSABILITY, RECYCLABILITY AND RECOVERABILITY (7532/04)

Letter from the Chairman to Stephen Timms MP, Minister for Energy, e-Commerce and
Postal Services, Department of Trade and Industry

Thank you for your Explanatory Memorandum dated 29 April 2004 which Sub-Committee B considered at
its meeting on 17 May 2004.

We note that you have consulted industry and that as a result of this you are not aware of any serious concerns
from industry in respect of the proposed Directive, except for its proposed applicability to types of vehicle
already in production.

We note, too, that the initial Regulatory Impact Assessment estimates an added cost per vehicle produced in
the United Kingdom in the range of £6 to £24. I have to say that this estimate of costs to industry is
unconvincing: the range of figures is too wide, and the degree of uncertainty about the basis for the
assumptions about cost, too great. We are therefore reluctant to endorse a policy based on so inadequate a
statistical basis.

Although at first sight it would appear that the Proposal carries no significant costs for industry, we would
welcome your views about the value of this initial Regulatory Impact Assessment. Do you accept this
assessment as giving a reasonably accurate forecast of the cost to industry of implementing this Directive? Is
it possible to obtain a more credible assessment?

In the meantime, we are maintaining the scrutiny reserve on this document.

21 May 2004
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MOTOR VEHICLES: THEIR TRAILERS, AND SYSTEMS, COMPONENTS AND SEPARATE
TECHNICAL UNITS INTENDED FOR SUCH VEHICLES (11641/03)

Letter from the Chairman to Dr Kim Howells MP, Minister of State for Transport,
Department for Transport

Thank you for your ExplanatoryMemorandum letter dated 31 July 2003 which Sub-Committee B considered
at its Meeting on 15 September 2003.

Unfortunately, the Regulatory Impact Assessment was not attached with the ExplanatoryMemorandum.We
should very much like to see this. In the meantime, we maintain the scrutiny reserve on this proposal.

This is clearly a very important proposal and one which, on the face of it, might aVect the UKmore than other
Member States. The implication for the UK’s independent low-volume car manufacturers and independent
importers of vehicles from non-EU markets, as well as for the numerous small manufacturers involved in
bespoke bodybuilding for mass-produced lorry, bus and coach chassis, would appear to be very serious.
Indeed, the viability of many companies could be at stake if these proposals were implemented in their
present form.

We are pleased to see that the Government intends to press for changes to the draft Directive that would
favour voluntary European Community Whole Vehicle Type Approval (ECWVTA) and reduce the
mandatory and onerous compliance rules for this industry.

17 September 2003

EUROPEAN COMMUNITY WHOLE VEHICLE TYPE APPROVAL

Letter from Kim Howells to the Chairman

On 31 July 2003 l submitted an Explanatory Memorandum on the above document. Your committee
considered the document on 9 September and referred it to sub Committee B (1,152 sift). The EM, which, for
convenience, is attached at Appendix A, was considered by the Committee in its meeting on 15 September
2003 and requested to see the RIA.

The document has recently been given its First Reading in the European Parliament and a number of
amendments were proposed. I am writing to bring you up to date on the progress of this document.

To recap, the main purpose of this Directive is to complete the single market for road-going vehicles. At
present, pre-registration technical standards and procedures are harmonised for passenger cars; the
Commission’s proposal extends that harmonisation to buses, coaches, goods vehicles and their trailers.

The Government welcomes the harmonisation in principle but has concerns about whether there is adequate
flexibility for national schemes, and adequate transitional lead times, to suit the UKmarket andUK industry.
(There are hundreds of small businesses involved either in producing special niche-market products, or in the
final stages of manufacture of goods vehicles and coaches. For many, type approval will be a new experience,
for which reasonable preparation time is needed).

The amendments proposed by the European Parliament are at Appendix B (not printed). For the most part,
they are very welcome and reflect our own practical concerns. The only aspect we cannot support concerns
amendments 2, 17 and 18, which require the supply of certain information by vehicle manufacturers to
“aftermarket” maintenance providers etc. This is already dealt-with in Commission Regulation 1400/2002—
the “Block Exemption” Regulation—on the application of Article 81(3) of the Treaty to categories of vertical
agreements and concerted practices in the motor vehicle sector. It is not appropriate, legally or practically, to
have the same subject covered in aDirective.We have yet to receive detailed feedback fromUKmanufacturing
industry, but current indications are that they too broadly support the European Parliament’s amendments.

In the Council of Ministers Motor Vehicle HarmonisationWorking Party, progress has been disappointingly
slow. The Working Party is working its way through an Article by Article scrutiny. In addition, my oYcials
have had a bilateral meeting with Commission oYcials to try and resolve some of the diVerences. The
Commission has indicated some preparedness to move towards the UK position on national “small series”
type approval schemes, which would enable us to maintain the status quo for our niche market producers.
However, we continue to face potential diYculty with some of the practical aspects on assessment of standards
for small specialist manufacturers—including, for example, those who produce Disabled Persons Vehicles—
and on the transitional periods prior to mandatory application of the new regime. (The European Parliament
has recognised these concerns in its recommendations). The Working Party has yet to address these crucial
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issues and it is extremely unlikely the discussions will be concluded before the end of the Irish presidency. I
am afraid it is still too early to report with any certainty on whether the UK’s key points will prevail, although
we do expect to have support from at least two member states on most of them.

I will of course continue to update the Committee on any further developments.

18 March 2004

Letter from the Chairman to Dr Kim Howells MP

Thank you for your letter dated 18 March 2004 which Sub-Committee B considered at its meeting on
29 March.

We are grateful for this account of the First Reading debate in the European Parliament and the amendments
proposed.

We note, too, that progress in the Council Motor Vehicle Harmonisation Working Party has been slow, and
is likely to remain so. You say that there are still some outstanding problems which would need to be resolved
to the UK’s satisfaction. We should be grateful for further information on the progress of negotiations. It
would be helpful to know howmuch support we can expect to attract on those matters which are of particular
concern to the UK. It would appear from your original Explanatory Memorandum that this is an area where
the UK has interests that are not shared by other Member States.

The Regulatory Impact Assessment was not sent with the ExplanatoryMemorandumwhen you deposited the
papers and that we would very much like to see it. We assume that that was an initial Regulatory Impact
Assessment and that it may well have been amended in the light of information since received from industry.
We should be grateful, therefore, if you could send us an updated Regulatory Impact Assessment, when it is
available, so that we can see what is at stake here for this area of British manufacturing industry.

In the meantime, we maintain the scrutiny reserve on this proposal.

29 March 2004

SALES PROMOTIONS IN THE INTERNAL MARKET (13637/02)

Letter from Gerry Sutcliffe MP, Minister for Employment Relations, Competition and Consumers,
Department of Trade and Industry to the Chairman

Further to your letter of 5 June 2003 tomy predecessor,Melanie Johnson, I can now confirm that negotiations
on the EU Regulation on Sales Promotion have recently recommenced with a view to reaching Political
Agreement at the 18 May Competitiveness Council. A copy of the new proposal—issued only on 22 April—
is attached.

Initial discussions indicate that the main diYculty which originally divided Member States—the application
of the principle of mutual recognition—has not been resolved. This makes it questionable whether it will be
possible to reach agreement by 18 May. Nevertheless, if it is possible to secure agreement in line with our
original negotiating objectives then I am keen to do so. I would therefore be grateful if you would consider
the text in advance of the May Council.

You will note that the latest draft of the Regulation does not contain an explicit reference to books. We are
continuing to press for books to be explicitly included in the Review of this Regulation. We are also seeking
a solution to the status of tobacco promotions that will not leave the Regulation open to legal challenge on
the grounds of inconsistency with the Article 95 EC Treaty base.

Over the coming weeks, the Government will also seek to have promotions of dangerous products restricted
by age, such as knives, fireworks and firearms, prohibited in the Regulation. However, the Regulation as it
currently stands already bans promotions of all dangerous products to under 14s by virtue of the provisions
for the protection of minors in Art 5(2). We will seek to make this derogation more proportionate, while
ensuring that dangerous products remain prohibited.

One major innovation in the new text is the enforced link between those promotional games that are
exclusively linked to purchase and the provision of an amount equivalent to the total value of all winnings to
a registered charity (Art 5bis). We are still consulting with industry and within Government on the eVect that
this would have, both with respect to the promotional games sector and on the changes envisaged as part of
the draft Gambling Bill. In forthcoming negotiations we will seek to ensure that this does not unduly aVect
the UK sales promotion industry and is acceptable in light of changes proposed by the draft Gambling Bill.
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The newness of the compromise proposal—which represents the first discussion of this Regulation in almost
a year—and this Presidency’s desire to secure agreement by 18 May means that negotiations will be ongoing
over the next fortnight. I will continue to keep the Committee informed of developments.

7 May 2004

Letter from the Chairman to Gerry Sutcliffe MP

Thank you for your letter dated 7 May 2004 which Sub-Committee B considered at its meeting on 17 May.

We recognise that the Presidencymay try to reach political agreement at the Competitiveness Council meeting
on 18 May though, given the diYculties which you have already referred to in the second paragraph of your
letter, we share your scepticism about whether or not it will be possible to reach agreement on that date.

We infer from your letter that you are seeking our agreement to your joining a political agreement, if one is
reached at this Council.

This document has been dormant for nearly a year. It has been produced by the Council at very short notice
with a revised text. It is not possible for us to consider this text without an Explanatory Memorandum which
would seek to explain the diVerences between the amended text being considered by the Competitiveness
Council on 18 May and the first text that was introduced in 2003. You may recall that when we first looked
at this document we had significant concerns about many proposed restrictions, for example on the
discounting of books, and about other aspects of the proposed Regulation.

We should like to know what the Government’s policy is on the proposed Regulation at this stage.

For all these reasons, therefore, we are not in a position to lift the scrutiny reserve.

If political agreement is reached on 18 May, we should be grateful if you could confirm the extent to which
you believe the United Kingdom’s objectives will have been met. We should also like to know how the
concerns expressed by this Committee in my letter of 7 May 2003 have been dealt with in negotiation.

21 May 2004

SECURITY OF ELECTRICITY SUPPLY AND INFRASTRUCTURE INVESTMENT (5118/04)

Letter from the Chairman to Stephen Timms MP, Minister for Energy, e-Commerce and Postal
Services, DTI

Thank you for your Explanatory Memorandum dated 23 January 2004 which was considered by Sub-
Committee B at its meeting on 2 February 2004.

Sub-Committee B has just launched an inquiry into European Union Energy Policy as it relates to the
availability and accessibility of gas supply. We expect that some witnesses may wish to draw our attention to
the consequential eVect upon electricity generating capacity, particularly in the UK.

For this reason, we intend to hold this document under scrutiny until the inquiry is complete.

However, insofar as this particular document is concerned, we agree with the Government that while the
clarification of roles and responsibilities of the market participants is to be welcomed, the proposed role for
the regulator and the Commission needs to be looked at very carefully.

3 February 2004

SECOND RAILWAY PACKAGE (5721/02, 5744/02, 5723/02, 5724/02, 5726/02, 5727/02)

Letter from Kim Howells, Minister of State, Department for Transport to the Chairman

Further to John Spellar’s letter of 11 March 2003, I am writing to update the Committee on the outcome of
the European Parliament’s Second Reading of the four elements of this “Second Railways Package” which
are subject to co-decision (5723, 5724, 5727, 5744).

You will recall that in his letter of 11 March John Spellar reported that good progress had been made in
Council Working Group negotiations and that we were content with the current Council texts of all five
proposals. The proposals would see real progress in accelerating and completing liberalisation of the rail
freight market, and taking forward proportionate measures to harmonise the technical regulation of the
European rail market. The UK had been successful in securing a number of changes to the original proposals
to ensure that the technical proposals did not place additional cost burdens on the UK industry or taxpayers,
or undermine existing safety performance. The Greek Presidency achieved political agreement at the
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Transport Council on 28 March 2003 (John Spellar’s letter to you of 9 April refers), following which the
Common Position was agreed in June and returned to the European Parliament for Second Reading.

The European Parliament’s Second Reading vote took place on 23 October. It had been preceded by informal
discussion between the Parliament, Presidency and Commission to see whether it was possible to achieve a
Second Reading deal. The Council made significant eVorts to move towards the Parliament’s position on
many of their amendments.

The EP adopted 72 amendments to the CommonPosition. In summary, a SecondReading deal is not possible.
The amendments passed include a number of minor changes to the Common Position texts which the Council
had indicated in prior informal discussions that it could accept. There are also a number of significant changes
which some of the Member States could accept (for example UK could accept bringing forward completion
of domestic freight liberalisation from January 2008 to January 2006). But there are also a number of
significant changes proposed which are unacceptable to most members of the Council. These will need to be
resolved in conciliation. The issues of particular concern to the UK include the following—in all cases our
concerns are shared by other Member States:

Proposed Directive on Safety on the Community’s Railways

— An amendment requiring mutual acceptance throughout the EC of licences issued to safety-critical
train staV. We think this proposal is premature because the Commission has committed to bringing
forward a comprehensive proposal on train driver licensing, following extensive stakeholder
consultation, by the end of this year. More importantly, the EP’s proposal could import significant
additional safety risk into railway operations. Crucially, the amendment does not recognise that staV
training is rolling-stock specific as well as route specific.

— An amendment on the Commission’s scrutiny of new national safety rules. This does not provide
the flexibility required for Member States to introduce new rules quickly when this is justified for
safety reasons.

Proposal for a Regulation Establishing a European Rail Agency

— An amendment reducing the Member State representation on the Administrative Board to six, thus
giving the Commission a blocking vote on agreement of the Agency’s annual work programme. This
is being strongly resisted by the Council given the absence of any precedent for this in other Agencies,
and the fact that the role of this particular Agency is principally to prepare proposals for legally
binding decisions (on matters such as technical specifications, common safety targets to be used
throughout the EC) in which theMember States have a decisive role through comitology procedures.

— We are also concerned at the proposals for the Agency to determine minimum qualifications and
training for railway occupations; and for the Agency to put in place a system for accreditation of
training facilities. These are inconsistent with the Agency’s advisory (only) role.

Proposal to Accelerate and Complete Freight Liberalisation

— Amendments to require, in addition, complete liberalisation of the rail passenger market by
1 January 2008. This proposal, like that on mutual acceptance of licence, is premature. The
Commission intends to present a separate proposal on this matter, following consultation and
impact assessment, early next year. The UK does not oppose liberalisation of the passenger market
in principle. We already have a regime here of controlled competition, overseen by the Rail
Regulator. The EP’s specific proposals are, however, unacceptable, as they do not include a
mechanism for Member States to control competition against subsidised tendered franchises, and
therefore risk increasing the cost of franchises without oVering oVsetting benefits to passengers.

Proposed Interoperability Amendment Directive

— The few amendments voted through by the EP are not of major concern to the UK. However since
this proposal cannot be implemented without the Agency Regulation (since it includes several
references to the role of the Agency), and the EP have chosen to reject all the preferable compromise
texts that were proposed by the Council, the UK is inclined to support a decision to refer these
amendments to conciliation as well.
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TheGovernment therefore proposes to oppose the EP’s amendments on all four dossiers—aposition onwhich
there is likely to be unanimous agreement in the Council. Conciliation is not expected to start until the New
Year. In conciliation the Government will seek to defend the key points identified above. Given the scope for
compromise on many of these points, the range of other amendments that will be in play, the fact that new
Commission proposalsmay have been published, and the EP’s strong desire to see progress on railway reform,
I am confident that it will be possible to achieve an acceptable outcome for the UK that secures real progress
on freight liberalisation and proportionate and cost-eVective harmonisation of the sector’s technical rules.

25 March 2004

Letter from Kim Howells MP to the Chairman

Further to my letter of 25 November 2003, I am writing to advise the Committee on the outcome of the
Conciliation Committee negotiations on the four elements of this “Second Railways Package” which are
subject to co-decision (5723, 5724, 5727, 5744).

You will recall that in my letter in November I reported that the EP had adopted 72 amendments to the
Common Position and that a Second Reading deal was not possible. There were a number of significant
changes which some of the Member States could accept (for example UK could accept bringing forward
completion of domestic freight liberalisation from January 2008 to January 2006). But there were also a
number of significant changes proposed that were unacceptable to most members of the Council and that
therefore needed to be resolved in conciliation.

Agreement was reached on a compromise package at the Conciliation Committee meeting held on the evening
of Tuesday 16 March 2004. This agreement is subject to endorsement by the EP plenary and the Council,
expected by May.

The outcome is very satisfactory for the UK. Early progress will be made on completing freight liberalisation,
and further harmonisation of the technical regulation of the rail sector will be taken forward on a cost-
eVective basis.

I list below the proposed EP amendments that were of particular concern to the UK, and show in caps and
small caps the outcome of the Conciliation Committee:

Proposed Directive on Safety on the Community’s Railways

— An amendment requiring mutual acceptance throughout the EC of licences issued to safety-critical
train staV. We felt this proposal was premature because the Commission had committed to bringing
forward a comprehensive proposal on train driver licensing, following extensive stakeholder
consultation, by the end of 2003. (In fact this proposal is included in the Third Railways Package
adopted by the Commission on 3 March 2004, on which your Committee will receive an EM very
shortly). More importantly, the EP’s proposal could import significant additional safety risk into
railway operations, as it did not recognise that staV training is rolling-stock specific as well as
route specific.

Agreement was reached on a compromise text. The text ensures that where railway undertakings
are seeking to recruit new train drivers, staV on-board trains and staV performing vital safety tasks,
the applicants are entitled to have access to, obtain copies and communicate all documents attesting
to their training, qualifications and experience with other railway undertakings, so that this may
be taken into account. No mutual acceptance is required.

— An amendment on the Commission’s scrutiny of new national safety rules that did not provide the
flexibility required for Member States to introduce new rules quickly when justified for safety
reasons.

A compromise wording was agreed which maintains the principle in the Common Position of
ex post scrutiny of all new national safety rules by the Commission.

Proposal for a Regulation Establishing a European Rail Agency Regulation

— An amendment reducing the Member State representation on the Administrative Board to six, thus
giving the Commission a blocking vote on agreement of the Agency’s annual work programme.

The position agreed is that representation should be one member per Member State, but with a
provision for review by the Commission, and if appropriate a proposal for change, after five years,
in the light of developments in a general framework for European agencies.
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— We were also concerned at the proposals for the Agency to determine minimum qualifications and
training for railway occupations; and for the Agency to put in place a system for accreditation of
training facilities. These were inconsistent with the Agency’s advisory (only) role.

It was agreed to retain the text of the Common Position.

Proposal to Accelerate and Complete Freight Liberalisation

— Amendments to require, in addition, complete liberalisation of the rail passenger market by
1 January 2008.

In view of the adoption by the Commission, as part of its Third Rail Package, of a proposal to
liberalise the international rail passenger market, a compromise proposal was agreed to include a
recital in the Second Package, committing the European Parliament and Council to examine
diligently the third set of measures, with the objective of liberalising the international passenger
market by 2010.

Agreement was also reached on a shorter timescale for the full liberalisation of the rail freight
market, from 1 January 2008 to 1 January 2007. This is welcome, as the GBmarket is already fully
open, and new commercial opportunities for UK operators will become available sooner.

Proposed Interoperability Amendment Directive

TheUKhad no problemswith the amendments that the Parliament had voted to this proposal. In conciliation,
compromise texts were agreed without diYculty.

I shall of course be happy to deposit the formal texts of the Second Railways Package legislative proposals in
the House as soon as these are available, and to provide an Explanatory Memorandum on them if required.

24 March 2004

Letter from the Chairman to the Dr Kim Howells MP

Thank you for your letter dated 24 March 2004 which Sub-Committee B considered at its meeting on
29 March.

You and your Department are to be congratulated on an acceptable outcome, so far as the UK is concerned,
to the negotiations covering this package.We are grateful for the account you have given us and, in particular,
those elements in the co-decision dossiers which were subject to agreement in Conciliation.

We look forward to equal success with the 3rd Railway Package!

29 March 2004

Letter from the Chairman to Rt Hon Jacqui Smith MP, Minister of State for Industry and the Regions
and Deputy Minister for Women and Equality, Department of Trade and Industry

Thank you for your Explanatory Memorandum dated 3 March which Sub-Committee B considered at its
meeting on 15 March.

This is clearly an important Directive and a substantial one. We will want to look at it carefully. We note the
Government has also put down a marker on issues such as tax, health and immigration matters that will
require special scrutiny.

We are grateful for the partial Regulatory Impact Assessment which accompanied your Explanatory
Memorandum. In particular, the three annexes to it provide a very helpful background to the role of services
in the United Kingdom.

We have therefore marked this document down for possible inquiry later in this session and, as a first step,
have commissioned research to examine the proposal as you have presented it to us.

We note that your Department is going out to consultation. We should be grateful to be kept informed of this
exercise and, in particular, to be given an account of your own analysis of the responses.

In the meantime, we maintain the scrutiny reserve on this document.

17 March 2004
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SERVICES OF GENERAL INTEREST (9824/03)

Letter from Rt Hon Jacqui Smith MP, Minister of State for Industry and the Regions and Deputy
Minister for Women and Equality, Department of Trade and Industry to the Chairman

Last June Gerry SuttcliVe, Parliamentary Under-Secretary of State for Employment Relations, Competition
and Consumers, submitted Explanatory Memorandum No 9824/03 on the Commission’s Green Paper on
Services of General Interest (SGIs). Your Committee welcomed the Department’s undertaking to return to
you when the Government’s gathering of information allowed fuller development of a position and response
to the Green Paper.

The Government’s response was sent to the Commission in September. But we very much regret that we did
not return to you with further information on the Government’s position as your Committee had requested.
This is extremely regrettable and I sincerely apologise. I can assure you that we fully respect the Parliamentary
Scrutiny process, and will endeavour to provide a more timely response to requests for further information in
the future.

The Government’s response to the Green Paper (attached) fully supports the provision of high quality SGIs
on a fair, transparent and eYcient basis for the benefit of all EU citizens; the constructive role played by the
EU in setting common public service obligations in the liberalisation of utilities and the transport sector, in
policing the single market and enforcing competition rules; and flexibility in the provision of SGIs at national
and local levels in accordance with the principle of subsidiarity. However it made clear that the Government
does not support a Framework Directive. The Green Paper did not make a proven case for one, the variety
of SGIs is such that the provisions of a common directive would either have to be so vague as to have no
material eVect, or risk cutting across current sector-specific regulation, and a Directive would limit the
flexibility of the EU, Member States and regions to develop innovative delivery of public services and to
conduct further market opening measures. From other responses to the Green Paper we know that a number
of other Member States do not support a Framework Directive.

The Commission published a StaV Working Paper “Report on the Public Consultation on the Green Paper
on Services of General Interest” on 15 March. This is attached with Explanatory Memorandum No 7549/04.
We are aware that the Commission will follow-up their Green Paper with a Communication during the next
month. This will further the debate opened by the Green Paper.

Once again, I would ask the Committee to accept our sincere apologies for the lapse in communication on our
part. I will of course ensure that the necessary Explanatory Memorandum is sent to you on the
Communication promptly so that your confidence in our procedures is fully restored.

29 March 2004

Letter from the Chairman to Rt Hon Jacqui Smith MP

Thank you for your letter of 29 March 2004 and for the Explanatory Memorandum of the same date which
Sub-Committee B considered at its meeting on 19 April.

We agree with you that it is regrettable that your Department failed to keep the Committee informed when
the Government response was sent to the Commission in September. We are grateful for a sight of this now;
it makes interesting reading in the light of the Commission’s report on the consultation exercise.

While it is true that the Commission’s document does not aim to draw political conclusions from the
consultation process as such, we have noted references to the European social model that could cause
problems when a Commission Communication brings forward proposals.

We would therefore very much hope that your Department will watch this carefully and submit a further
Explanatory Memorandum when a Commission Communication is presented.

In the meantime, this document has been cleared from scrutiny.

21 April 2004
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SHIP AND PORT FACILITY SECURITY (8566/03)

Letter from the Chairman to Mr David Jamieson MP, Parliamentary Under-Secretary of State,
Department of Transport

Thank you for your letter of 7 January 2004 which was considered by Sub-Committee B at its meeting on
19 January 2004.

I have to say that your letter does little to re-assure us that the threat to this country through the use of small
ships has been met. From your letter it would appear that you will consider whether such vessel types should
be brought within the National Maritime Security Programme “at a later date”. You go on to say that this is
unlikely to be until after July 2004. Could you say when the Best Practice Guidance might be implemented?

You say that “themaritime security regime will continue to be threat and risk driven to ensure that the counter
measures are eVective, proportionate and sustainable.” Does this mean that you assess the threat to the UK
from terrorists using smaller craft to be such that you can postpone bringing such craft under the security
regime until after June 2004? Or is it that you do not have the resources to do this until you have met the IMO
implementation deadline?

20 January 2004

Letter from David Jamieson MP to the Chairman

Thank you for your letter dated 20 January which was received in my Department on 28 January, in which
you express concern over the threat posed by small ships to UK interests.

As you are aware, our priority has been to focus our eVorts and resources towards ensuring that theUKwill be
compliant with the IMO’s International Ship and Port Facility SecurityCode and forthcoming EU regulation,
which will have direct eVect inUK law, by 1 July. As you know, the Safety of Life at Sea (SOLAS) Convention
does not apply to ships under 500 gross tonnes, and therefore the ISPS Code does not apply to ships under
this Convention size. However, we have not been complacent.

My oYcials have recently been involved in discussions with the Queen’s Harbour Master at Portsmouth who
is currently developing a Code of Practice for small ship operators to help protect Royal Navy assets at his
port. We are following this timely initiative with great interest and will consider the implications of any
proposed security measures during the development of a national Code of Practice. It is therefore a bit
premature to say when Best Practice Guidance will be implemented, but I will keep you updated.

In terms of the level of threat that smaller ships may pose to theUK, while the threat to UKmaritime interests
from Islamist terrorism is substantial, this is based on the overall threat to the UK and not on any particular
maritime information. Therefore we must be cautious about assuming that every possible threat scenario, ie
use of small ships, is an actual threat. The UK has had good success by taking actions based on sound
preventive security in the long term and immediate and appropriate actions in the short term, when the
intelligence demands it. We continue to work on this basis and are confident that we are not making any areas
of our overall maritime security programme any more vulnerable than others. Furthermore, the
implementation of the ISPS Code will allow harbour authorities to develop sound preventive policies and a
more conscious anti-terrorist stance.

13 February 2004

Letter from the Chairman to David Jamieson

Thank you for your letter dated 13 February 2004 which Sub-Committee B considered at its meeting on
1 March 2004.

We note that your Department’s priority has been to focus eVort and resources towards ensuring that the UK
will be compliant with the IMO’s International Ship and Port Security Code and forthcoming EURegulation
which will have direct eVect in UK law by 1 July 2004.

We note that your oYcials have been involved in discussions with the Queen’s HarbourMaster at Portsmouth
who is currently developing the code of practice for small ship operators. We note, too, that you are unable
to say when Best Practice Guidance will be implemented.

You have undertaken to keep the Committee informed and we look forward to hearing when the National
Maritime Security Programme is implemented and, in particular, when the Best Practice Guidance for small
ship operators has been introduced.

2 March 2004
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SHIP SOURCE POLLUTION AND POLLUTION OFFENCES (7312/03)

Letter from David Jamieson, Parliamentary Under-Secretary of State, Department for Transport, to the
Chairman

You will recall that I provided you with an Explanatory Memorandum (no 7312/03 dated 27 May 2003) on
the draft Directive on ship-source pollution and sanctions for pollution oVences. The Explanatory
Memorandum was referred to Sub-Committee B (1144th sift, session 2002–03), who considered it on 9 June
2003. Youwrote tome on 10 June 2003 requesting further information following our consultations with Legal
Advisers. Subsequently, I wrote to you with an update on developments on 10 November 2003, which was
considered by subCommittee B on 17November 2003. In response I received a follow up letter fromyou dated
18 November 2003.

I am now writing to you again to inform you of the current position on the Directive. This letter has been
agreed with the Home OYce.

Developments in the Council’s Transport Working Group

Under the Irish Presidency, which began in January, the Directive has been considered at three Transport
working group meetings so far.

The Presidency has produced a compromise text which:

— defines illegal discharges in terms of the MARPOL Convention (which is welcome to the UK);

— requires Member States to take the enforcement action which they are empowered to take under the
United Nations Convention on the Law of the Sea (which we are likely to be able to agree, provided
that suitable qualifying language can be negotiated to allow for the necessary degree of national
discretion); and

— contains only a single reference to “criminal proceedings” (which, in the context in which it is made,
is acceptable to the UK).

The UK and a number of other Member States are well disposed towards the Irish Presidency’s compromise
text. However, there are other Member States which support the Commission in opposing the definition of
illegal discharges in terms ofMARPOL, seeking instead to apply a regime whichwould bemore stringent than
MARPOL (in those areas where this can be achieved without actual treaty conflict).

Negotiations are at a delicate stage. Neither group of Member States appears willing to give way on this issue
of fundamental principle. However, all Member States are conscious that this Directive has been drafted to
satisfy one of the conclusions of the Transport Council on 6 December 2002, and that a reference to such a
measure was also included in the conclusions of the European Council on 13 December 2002. Accordingly,
the Directive represents a political commitment for all Member States.

Developments in the European Parliament

The European Parliament had its First Reading vote in Plenary on 13 January 2004, and adopted 27
amendments.

Of these amendments, there is one which theUK strongly supports. The European Parliament voted to amend
the Directive’s definition of “illegal discharge” to bring it precisely into line with the MARPOL Convention,
which is also the UK’s position. The Commission, however, has expressed the view that it cannot accept this
amendment.

There are a significant number of other amendments which the UK can accept.

However there are other substantive amendments which the UK opposes, in particular:

— The European Parliament has voted to amend the Directive in such a way that its provisions would
apply to EC Member States’ ships anywhere in the world. As a flag State, the UK would wish to
apply the same law to UK ships anywhere in the world. However, this wording would appear to
require the UK and other ECMember States to exercise enforcement powers which, properly, they
possess as coastal States and port States over UK ships anywhere in the world ⁄ which is not the
object of the Directive nor is it a practical proposition. The Commission has already indicated that
it considers this amendment unacceptable.
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— The European Parliament has voted to amend the Directive in such a way that it would give the
European Maritime Safety Agency (EMSA) a co-ordination role and a role in creating a public
database on ships and illegal discharges. This goes appreciably further than the UK would wish any
reference to EMSA in this Directive to go. The Commission has already indicated that it cannot
accept this amendment.

— The European Parliament has voted to amend the Directive so that it explicitly refers, in a list of
persons and bodies who may be. found responsible for illegal discharges, to “the competent (port)
authority”. The UK does not favour having an indicative list in the Article in question. The UK
would certainly not wish to add either the competent authority or the port authority to that list, and
the European Parliament’s choice of the words “the competent (port) authority” is especially
objectionable because of its inherent ambiguity in relation to the UK’s system. The Commission has
already indicated that it cannot accept this amendment.

— The European Parliament has voted to amend the Directive in such a way as to insert “confiscation
of the ship” in the list of available sanctions. The detailed treatment of sanctions, including fines, is
for the Framework Decision and not for the Directive.Moreover, the confiscation of the ship would
be a disproportionate sanction. The UK also has serious concerns about the practicability of
operating such a regime. The Commission, however, has accepted the amendment.

— The European Parliament has voted to amend the Directive in such a way as to set out a prescriptive
timetable for installing equipment on ships for the monitoring and early identification of ships
discharging polluting substances in violation of the Directive. The UK does not consider it
appropriate to include such a prescriptive timetable in the Directive. The Commission has already
indicated that it considers this amendment unacceptable.

— The European Parliament has voted to amend the Directive in such a way as to require the
Commission to submit a proposal for the creation of a European coastguard. The UK does not
believe that a European Coastguard would add value to existing arrangements between
neighbouring and regional States (EU and non-EU). What is needed is for eVective co-operation.
The Commission, however, considers this amendment acceptable in principle.

Future Developments

I anticipate that there will be further discussions in the Transport working group. The Presidency has not
proposed this dossier for consideration at the Transport Council in March. If examination takes place of the
European Parliament’s first reading amendments, either separately or as part of a revised Commission
proposal, then the Presidency would aim to take the text to Political Agreement, but at the Transport Council
in June.

Letter from the Chairman to Mr David Jamieson MP

Thank you for your letter of 5 March 2004 which Sub-Committee B considered at its meeting on 15 March.

We are very grateful to you for this comprehensive and informative account negotiations in the Council’s
Transport Working Group and of the results of the First Reading vote in the European Parliament on 13
January 2004.

We support the line which the Government has followed in the negotiations. The compromise text produced
by the Presidency, therefore, appears to be very acceptable and we would not wish to see it changed
substantially. We recognise that other Member States may well wish to tighten up the definition of illegal
discharges and thus apply a regime that would be more stringent than that of the MARPOL Convention. We
should be grateful to know which allies the UK can count on.

The amendments proposed by the European Parliament are worrying but it is helpful to know that in all cases
except two listed in your letter, the Commission has indicated that the amendment is unacceptable. This
presumably strengthens the position of the Presidency text.

However, you list two amendments from the European Parliament which the Commission has accepted but
which the United Kingdom would have serious concerns about. The first, the proposal to confiscate the ship
as part of the panoply of available sanctions, and the second, the proposal to create a European coastguard.

We agree with your judgment that the proposal to confiscate the ship would be disproportionate. In any case,
the detailed treatment of sanctions should be for the Council Framework decision. If this is the case then
presumably the Parliament’s amendment has no eVect.
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We also find the proposal to create a European coastguard service unacceptable. It would be helpful to know
if others are of this opinion.

We should like to be kept informed as the negotiation proceeds. In the meantime, we maintain the scrutiny
reserve on this document.

17 March 2004

Letter from the Chairman to Mr David Jamieson MP, Parliamentary Under-Secretary of State,
Department for Transport

Thank you for your Explanatory Memorandum dated 15 January 2004 which Sub-Committee B considered
at its meeting on 26 January.

This is clearly an important proposal and one that, if it were to be introduced in its present form, would involve
a considerable increase in costs to the Vehicle and Operator Services Agency (VOSA) and to the industry.

We agree with theGovernment that in view of the costs involved, it would be better to link the implementation
of the Directive to the introduction of the digital tachograph.

We also agree with the Government that it would be unhelpful to link the Road Working Time Directive—
Directive 2002/15/EC—to this proposal.

Accordingly, we maintain the scrutiny reserve on this document.

We shall be looking at the pilot scheme for the introduction of digital tachographs and may wish to take oral
evidence from the Road Haulage Association. In such a case, we would wish to have the Government’s views
on record and may, therefore, invite you to give oral evidence too.

28 January 2004

Letter from David Jamieson MP to the Chairman

On 15 January, I submitted EM 15688/03 on the Commission’s proposal to replace Directive 88/599/EEC on
standard checking procedures for the implementation of Council Regulation (EEC) 3820/85 on drivers’ hours.
Sub Committee B considered the EM at its meeting on 26 January and you wrote to me on 28 January to
inform me that the Committee agreed with the Government’s views, but as the proposals were considered to
be of political importance a scrutiny reserve was maintained. I am now writing to notify you of the outcome
of the European Parliament’s First Reading of the dossier.

You will recall that the Government’s view (as set out in paragraphs 9–12 of the EM) is that any increase(s)
in drivers’ hours enforcement should be specifically related to the arrival of digital tachographs which will not
start to be fitted to new vehicles beforemid-2005. Following discussion by the Council working group, the text
has now been amended so that the increase in the enforcement level from the current 1 per cent to 2 per cent,
and then to 3 per cent, would not take place until 2008 and 2010 respectively. In the Government’s view this
is acceptable.

On the basis that the increased enforcement level is related to the arrival of digital tachographs, we would not
expect it to lead to be a significant increase in the cost of enforcement. On the other hand, a twofold and, later,
threefold increase in amount of drivers’ hours enforcement should result in fewer and less serious road
accidents. On the basis of the Commission’s estimates, the proposals could help to achieve a 25 per cent
reduction in road fatalities and serious injuries across the EU. Even if this is an over-estimate, it is diYcult not
to conclude that the proposal would reduce fatalities and serious injuries.

The scope of the current text has been amended so as to exclude the road transport working time Directive
2002/15/EC. This is also in line with our original objectives, as agreed by the Committee.

The European Parliament, in its First Reading of the Commission’s proposal on 20 April, adopted 38
amendments (having considered over 60 amendments in total). These include:

— Extending the scope of the present directive to include legislation on the “training of drivers” and
on the “driver attestation from third countries” (amendments 1, 12, 15, 29, 34, 36, 66). These
amendments have been rejected by the Commission (no detailed reasoning has been given for the
Commission’s position on these, or on any of the other, amendments).

— Including a definition of “driver” in the directive (amendments 13–14 and 16). These amendments
have also been rejected by the Commission.

— The minimum percentage of inspections may be increased by the Commission, but only following
approval by the European Parliament and on condition that carriers have a digital tachograph
(amendment 18). This amendment has also been rejected by the Commission, although we would
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agree that any increases should be conditional on the widespread fitment and use of digital
tachographs.

— Reduced level of inspections to be carried out at the roadside (at least 15 per cent instead of the 30 per
cent proposed by the Commission), with at least 50 per cent of the inspections on the premises of the
undertakings to be carried out in smaller firms of not more than three vehicles (amendment 19). The
Commission has not accepted a lower proportion of roadside checks, but it appears that it could
accept the 50 per cent of checks in smaller firms. The Council (including the UK) would be opposed
to the targeting of small firms.

— Changes in the way roadside checks are conducted (amendments 24–28). The Commission accepted
an amendment specifying when checks can be carried out on stationary vehicles but rejected an
amendment which would prevent oYcers discriminating according to the type of tachograph being
used. The Council is unlikely to agree to the former, but the latest Council text includes a non-
discrimination clause regarding the type of tachograph being used.

— Penalties for allowing drivers to work more than 10 per cent over and above the maximum weekly
working time of 60 hours (amendments 35). The Commission accepted this amendment although
this is unlikely to be acceptable to the Council.

— Member States to notify to the Commission one year after the directive takes eVect of the sanctions
foreseen for the diVerent infringements (amendments 20–23 and 37). The Commission accepted two
of these amendments (a minor textual revision and the obligation for Member States to notify the
Commission of its penalty regime within one year). The Council could probably accept these
amendments.

— On the basis of this information, three years after the Directive enters into force, the Commission
should present a report and a proposal of directive to harmonise penalties (amendments 30–33 and
38, 39). The Commission rejected a call for a new directive on harmonised penalties and a more
uniform interpretation on 3820/85/EC and 3821/85/EC, but accepted an amendment to publish
statistical data and for sanctions to be non-discriminatory. The issue of sanctions is a contentious
one for the Council and we expect some of this text to be transferred into the proposal to replace
Council Regulation (EEC) No 3820/85 on drivers’ hours. Depending on the text, the Council
(including the UK) could probably accept this.

It is likely that a political agreement will be sought on this dossier at the Transport Council on 11 June. Given
that the Government’s two main concerns have now been addressed in the current text (as explained in
paragraphs 2 and 4 above), and that any European Parliament inspired changes are likely to be minor in
nature, I am satisfied that these proposals should pose no real problems. On this basis, I would be grateful to
know before 11 June if the Committee is able to clear the document.

24 May 2004

SULPHUR CONTENT OF MARINE FUELS (12142/03)

Letter from the Chairman to The Lord Whitty, Minister for Food, Farming and Sustainable Energy,
Department for Energy, Food and Rural Affairs

Thank you for your letter dated December 2003, which was considered by Sub-Committee B at its meeting on
12 January 2004.

We are grateful for the summary of consultation regarding this proposal. We note that the companies stressed
the importance of EUpolicy being in line with the internationalmeasures outlined inAnnex (VI) ofMARPOL
and that none of the companies supported the additional measures proposed by the European Parliament.

We note, too, that the UKPetroleum Industry Association thought it unlikely that all companies would invest
in the level of de-sulphurisation required to produce a 0.5 per cent sulphur content in heavy fuel oil.

While we sympathise with the companies’ viewpoint that technical abatement coupled with economic
instruments could provide equivalent reductions in emissions and should be an accepted form of compliance,
we question how likely it is that this will be a feature of the Directive.

14 January 2004
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Letter from Lord Whitty to the Chairman

Thank you for your letter of 14 January 2003.

I understand the concerns of industry over the costs this Directive will impose upon marine operations. I also
understand that the greater the range of compliance options, the more likely it is that the market will find
eYcient and low-cost compliance methods. However, this would come at the cost of greater complexity in the
Directive.

My oYcials are currently in negotiations with the Commission and otherMember States over the introduction
of text that will allow the trial, approval and use of technical abatement technologies. I think it is likely that
the text will be modified to allow for greater flexibility over technical abatement.

I feel it is less likely that economic instruments will be used as a compliance route. Economic instruments, such
as emissions trading between fleets, tend to be complex and diYcult to administer and could potentially lead
to hot spots of poor air quality.

I will keep you informed of the direction negotiations take.

3 February 2004

Letter from the Chairman to The Lord Whitty

Thank you for your letter of 3 February 2004 which Sub-Committee B considered at its meeting on 1 March.

We are encouraged by the attempts that your oYcials are making to engage the Commission and other
Member States into producing a text that would allow for greater flexibility over technical abatement.
Anything that helps companies comply at a lesser cost is to be welcomed.

We note your judgment that it is unlikely that economic instruments will be used as a compliance route.

2 March 2004

THIRD RAILWAY PACKAGE (7147/04, 7148/04, 7149/04, 7150/04, 7170/04 and 7172/04)

Letter from the Chairman to Dr Kim Howells MP, Minister of State, Department of Transport

Thank you for your Explanatory Memorandum dated 30 March 2004 which Sub-Committee B considered at
its meeting on 19 April 2004.

With only one conventional international railway service, most of these proposals are unlikely to benefit the
United Kingdom to any appreciable extent. However, we are concerned that some of the measures could lead
to considerable costs being imposed on the industry.

We therefore intend to keep these documents under scrutiny. We would be grateful to learn when we may
expect to know the outcome of your own consultation exercise and to receive in due course a costed
Regulatory Impact Assessment.

21 April 2004

TRANS-EUROPEAN ENERGY NETWORKS AND REPEALING DECISIONS (6218/04)

Letter from the Chairman to Stephen Timms MP, Minister for Energy, e-Commerce and
Postal Services, Department of Trade and Industry

Thank you for your Explanatory Memorandum datedMarch 2004 which Sub-Committee B considered at its
meeting on 22 March.

We fully support the reservations you have expressed in paragraphs 16 and 17 of your EM about this
proposal—it looks very much like an attempt by the Commission to “manage” the energy infrastructure. We
agree that the proper role for the Commission is to create the market framework. Decisions about
infrastructure should be left to private investors.

As you know, we are currently looking into aspects of the European gasmarket andwe are not at all convinced
that the Commission’s emphasis on infrastructure will necessarily translate into more liquid and transparent
markets for gas in certain Member States and, hence, do much to enhance security of supply. In theory,
connecting the obvious gaps in the European gas pipeline system in continental Europe, especially between
Spain andFrance, and in Poland should increase supply flexibility; but in practice the way themarket operates
through long-term contracts between large integrated companies suggests that if there is a sound commercial
reason to build this infrastructure, it will be built with or without the Commission’s help.
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We should be grateful for your views on the extent to which you judge the UK will be able to modify this
document and, eVectively, to remove, or counter, the Commission’s determination to take on a greater role
in an area which, we believe, is best left to the private sector.

In the meantime, we intend to maintain the scrutiny reserve on this document until such time as our own
inquiry into the gas markets is completed.

25 March 2004

Letter from Stephen Timms MP to the Chairman

Thank you for your letter of 25March in response to the above ExplanatoryMemorandum (EM). You asked
for my views on the extent to which I judged the UK able to modify this document and thereby to counter the
Commission’s determination to take on a greater role in the area of energy infrastructure.

The revised energy TENS proposal has been discussed once in the EU’s Energy Working Group, where it is
due to be discussed again on 20 April, and is also on the agenda of the EU High Level Group meeting,
involving EU Director Generals for energy, hosted by the Irish Presidency on 22–23 April. Most Member
States have joined the UK in maintaining general scrutiny reserves and expressing doubts about a number of
the Articles in the proposal including those outlined in paragraphs 16–17 of my EM. It is likely that we will
be able either to remove or at least limit some of themost obviously objectionable aspects of the proposal itself.

However, it may be more diYcult to counter the Commission’s wish to play a greater role of the kind set out
both in its own non-legislative EM and Extended Impact Assessment accompanying this proposal and
elsewhere. Whilst there are genuine concerns aVecting security of supply arising from possible shortages of
infrastructure within the EU or linking the EU with third countries, I am not convinced that the TENs
mechanism, at least in its current form, is the most eVective means of addressing them. I agree with you that
infrastructure is for the most part best left to the private sector. Whilst the market may not always be able
deliver, I am not convinced that the Commission has suYciently thought through all the implications of this.
There may also be a useful role for the Commission to play in monitoring possible infrastructure gaps and the
extent to which EU competition law may militate against the role of long-term contracts in maintaining
security of supply, but that is not yet the role it is playing. Another possible role for the Commission would
be to develop an infrastructure framework which attempts to define the desired state of EU gas supply in, say,
2025. This might look at the degree of geographic diversity of supply, the degree of system redundancy and
the balance in supply mechanism (pipe or LNG) it believes is adequate to guarantee security of gas supply to
Member States.

We do have reservations about the selection of projects for TENs funding because of the lack of information
about the use of existing networks. At presentmany EU network operators do not reveal information on spare
capacity and have restrictive access arrangements. However, the internal energy market package contains
measures to ensure greater transparency, which should help identify where networks are congested. Such
information could then be used to inform the selection and funding of TENs projects. Alternatively, it may
be more useful to review the criteria set for TENs funding and work across the Commission to ensure that
whatever information is required is provided on a timely basis.

That said, the TEN-E scheme exists and we need to ensure the best use is made of the relatively modest budget
of ƒ20 million (around £13,000,000) per year. The Commission’s role in proposing projects and the degree of
support to be given is one area where we and otherMember States can exert influence. Now that themaximum
intervention rate has been increased to 20 per cent, UK oYcials will look very critically at any Commission
proposal to award an individual project funding in excess of the previous maximum rate of 10 per cent. The
current, separate TENs financial proposal ends in December 2005, before which we and HMTreasury will be
working with like-minded Member States to ensure that the new budget is proportionate to objectives and
used eVectively.

26 April 2004

Letter from Stephen Timms MP to the Chairman

I refer to my letter to you of 26 April in response to your letter of 25 March, and to my previous Explanatory
Memorandum on the above revised proposal on energy TENs (TENs-E).

I am writing to seek Committee clearance on this dossier which will be on the agenda of the Energy Council
on 10 June. We had concerns about a reference to olefins (pipelines transporting gaseous chemicals) in the
scope of the proposal and the role of a European coordinator for some priority projects.
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I am now content that we can accept the reference to olefins on the grounds that there would be no immediate
funding implications.Member States have agreed to inclusion of just one reference in the Articles and removal
of the reference to olefins in the annexes listing projects for support on the understanding that the current text
will prevent olefins projects being funded in the foreseeable future. Whilst it is possible that olefins could be
eligible for funding at some future date, this would require the formal process of a qualified majority vote. I
am also content with the role of the European Coordinator because there is now a requirement for the
Commission to consult all involved Member States in such cases.

I would be grateful if the committeewould clear this dossier so that we can lift the Parliamentary reserve before
the Energy Council on 10 June.

20 May 2004

Letter from the Chairman to Stephen Timms MP

Thank you for your letter of 26 April 2004 which Sub-Committee B considered at its meeting on 17May 2004.

We share your general scepticism about the Commission’s ambitions and we agree with you that the TENs
mechanism, at least in its current form, should not be an instrument for the Commission to extend its influence
in matters of energy policy.

Like you, we believe that the most eVective role for the Commission is to push for the rapid implementation
of a fully liberalised market in energy, as we understand it in the United Kingdom, across the EU.We are not
at all happy with the ideas set out in the third paragraph of your letter that the Commission might have a role
to play in monitoring possible infrastructure gaps; or the extent to which EU competition law might militate
against the role of long-term contracts in maintaining security of supply; or, indeed, of developing an
infrastructure framework which attempted to define the desired state of gas supply in, say 2025. This is
tantamount to second-guessing the market. If we hold that the market reads the signals correctly and makes
the appropriate investment response, then we see little need for the cumbersome administrative policy
oversight that these suggestions imply.

In the meantime, however, we hold this document under scrutiny, at least until the end of our current inquiry
into security of gas supply and access.

21 May 2004

TRANS-EUROPEAN NETWORKS: FINANCIAL AID (9099/03)

Letter from Rt Hon Jacqui Smith MP, Minister of State for Industry and the Regions and Deputy
Minister for Women and Equality, DTI to the Chairman

1. On 28May 2003 the Department of Trade and Industry submitted an Explanatory Memorandum number
9099/03 on the above Proposal, which recommended an increase in the funding ceiling for TENs
telecommunications (eTEN) projects from 10 per cent to 30 per cent. You wrote to Alan Johnson on 11 June
2003, and to me on 8 July, agreeing with the government’s line and asking what investigation has been made
of the need for a higher level of intervention. I responded on 26 June and 23 July 2003.

2. As outlined in the Explanatory Memorandum and our subsequent correspondence we had two main
concerns with the proposal:

— That the increase in the project funding will lead to an increase in the overall budget level.

— That accepting a higher level of project support for eTEN would set a precedent for similar levels in
transport and energy TENs

3. Of these concerns the Commission directly addresses the first, the increase in the overall budget, in its
Proposal. It states clearly that the change will result in “no change to the overall eTEN financial envelope”,
and “The overall budget of the programme shall remain unchanged, so that the funding will concentrate on
fewer but more focussed projects, thereby making the programme more eVective”.

4. We have no reason to doubt the sincerity of the Commission’s statements. There is a clear determination
tomove the programme from largely funding feasibility studies to one where deployment is the focus. TheUK
has no problems with using the same budget more eVectively, but we will seek a clear Council statement
reflecting that position.

5. The Government’s primary concern was that eTEN could set an unfortunate precedent in negotiations on
transport and energy TENs, where far greater sums were at stake. Those negotiations have now been resolved,
with a maximum level support set at 20 per cent where a number of specific circumstances arise.
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6. The European Commission’s key points can be summarised as:

— It introduces a 30 per cent funding ceiling for deployment projects only.

— It requests no increase in the programme budget.

— eTEN funds small projects (about ƒ0.9 million per project).

— eTEN does not fund telecoms infrastructure, just internet-based public services.

— eTEN projects have a typical duration of 18-24 months and are financed under the current financial
perspectives—they do not have any eVect on the future financial perspectives.

7. The Irish Presidency aim to reach early political agreement on the dossier before the forthcoming elections.
There are four positions the UK can take in the negotiations:

(a) Reject, and leave the project support level at 10 per cent. This is highly unlikely to be attainable, and
nor does the Government consider such a position appropriate.

(b) Argue for unification at a maximum level of project support of 20 per cent in line with transport and
energy TENs programmes.

(c) Seek agreement around a 20 per cent support level, but be prepared to move to 25 per cent if this is
not forthcoming, or even a 30 per cent intervention level if there is insuYcient support to block such
an outcome, AND if agreement is linked with a joint Council and Commission declaration. The
declaration should assert the lack of relevance to the next Financial Perspective.

(d) Acceptance of the 30 per cent support level.

8. The Government does not consider option (a) is achievable, and neither is the case for option (d) self-
evident—it is not at all clear that the benefits of increasing the level of deployment projects needs a 30 per cent
level of support rather than 20 per cent (or 25 per cent). Option (b) has the advantage of avoiding any
precedent when the Financial Regulation covering all three TENs is reviewed in 2006. This is important to us
as we expect the Commission to argue strongly for a significant increase in the size of the TEN budget within
the next Financial Perspective from 2007. However, option (b) has already been rejected as insuYcient by the
European Commission, who point to the extra cost of trans-European projects and linguistic customisation.
Discussions in the Council Working Group suggest that there is not likely to be suYcient support for
agreement of a 20 per cent intervention level, and there is some doubt that a blocking minority will hold. This
suggests that the approach outlined in option (c) above is the most appropriate, looking to find agreement at a
lower level than 30 per cent, but if there is insuYcient support then aiming for a clear Council andCommission
declaration de-linking acceptance of a 30 per cent level from any wider budgetary implications.

Position of Other Member States

9. Following the meeting of the Financial Counsellors Working Party on 5 February 2004 it appears that no
Member State is opposed to raising the eTEN funding limit. However, the UK had support from Germany,
Finland, the Netherlands and Sweden in questioning the need to raise it to 30 per cent, and expressing a
preference for a 20 per cent maximum level of support. Concerns were also mentioned by Portugal, Denmark
and Greece.

10. I would be grateful if your Committee can agree to the UK negotiating position outlined above. We will
continue to seek agreement to a lower level of project support in the absence of clear evidence that a 30 per
cent intervention rate is justified, but in practise a pragmatic approach may be necessary. It will be important,
if we have to accept a higher level of funding than 20 per cent, to ensure that this is de-coupled from transport
and energy TENs through a strong Council and Commission declaration.

21 February 2004

Letter from the Chairman to Rt Hon Jacqui Smith MP

Thank you for your letter dated 21 February 2004 which Sub-Committee B considered at its meeting on 8
March.

It would appear that in opting for option (c) as set out in paragraph 7 of your letter, you are aiming to replicate
the position achieved at Ecofin in December 2003 on TENS Transport funding.

The Government appears to be in the best position to judge the eVectiveness of the options you have set out.
We therefore agree to the UK negotiating position you have proposed and, consequently, lift the scrutiny
reserve on this document.

9 March 2004
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TRANS-EUROPEAN ROAD NETWORK: TUNNELS (5207/03)

Letter from David Jamieson MP, Parliamentary Under Secretary of State, Department for Transport to
the Chairman

I wrote to you on 29 September 2003 to inform you progress with this proposal. Since then there have been a
number of developments, about which I am now writing.

The Transport Council reached a general approach on the proposal at its meeting on 9October 2003.Member
States broadly welcomed the measure, and I was able to note that the UK’s concerns over costs had been
largely assuaged.

The proposed Directive has now been given a First Reading (8–9 October 2003) by the European Parliament.
The Parliament broadly welcomed the Directive, and proposed a number of amendments, most of which are
in line with the developments to the proposal negotiated in the working group, and at ensuring the needs of
people with disabilities are taken into account. The proposal is expected to reach political agreement in the
near future, and following this the Irish Presidency are hoping that it may be possible to secure a Second
Reading Deal.

Your Committee cleared its scrutiny of this Directive on 21 October 2003, and you will be pleased to note that
the proposal as it currently stands is not very diVerent from the text which I attached to my letter of 29
September 2003. For this reason, the Regulatory Impact Assessment has not changed since I wrote. I will, of
course, update this if there are significant changes in future.

29 January 2004

Letter from the Chairman to Mr David Jamieson MP

Thank you for your letter dated 29 January 2003 which Sub-Committee B considered at its meeting on 9
February 2003.

We are glad to learn that the Government’s concerns about costs have been largely assuaged. By this, we
understand that costs have presumably been considerably reduced, at least so far as the United Kingdom is
concerned, but we would welcome your confirmation of this. We should also like to have the Government’s
estimate of the costs that are now expected to be incurred.

We note the progress of the draft Directive. You say that the current text is not diVerent from that attached
to your letter of 29 September 2003 and that the Regulatory Impact Assessment therefore holds good.

We should like to know the outcome of the discussions between the Council, the Presidency and the European
Parliament at the time of the latter’s Second Reading.

10 February 2004

Letter from Nick Milford, EU Legislation Branch, Europe Division, Department for Transport
to the Clerk

The Proposal for a Directive of the European Parliament and of the Council on minimum safety requirements
for tunnels in the Trans-European Road Network has now had its Second Reading in the European
Parliament. No amendments were made.

In view of the European Parliament’s approval of the Council’s common position, this will shortly be adopted
as a Second Reading deal.

The proposal was the subject of ExplanatoryMemorandum 5207/03 (submitted 5 February 2003). The House
of Lords Select Committee on the EuropeanUnion referred the document to subCommittee B on 11 February
2003 (1,131 sift). The Chair wrote to the Minister on 20 February 2003 maintaining the scrutiny reserve
pending a copy of the RIA. The Minister replied with this on 29 September 2003. The Chair cleared the
document from scrutiny in his letter of 21 October 2003.

28 April 2004
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TRANS-EUROPEAN TRANSPORT NETWORK (13244/03)

Letter from Mr David Jamieson MP, Under Secretary of State, Department for Transport
to the Chairman

The above proposal was the subject of EM 13244/03, submitted on 3 November 2003. Your Committee
referred to the document to sub committee B at its meeting on 11 November 2003 (1159th Sift). You wrote to
me on 18 November 2003 lifting the scrutiny reserve. Further to my last letter of 12 December 2003, which
advised that the dossier had secured political agreement in the Transport Council I am writing to update you
on recent developments in the European Parliament (EP).

The dossier had its First Reading on 11March. The EP voted a number of amendments through, two of which
we had concerns about. The First of these would have placed an implicit obligation on the Commission to give
absolute priority to the schemes in its Annex III priority project list when programming its financial
requirements. Following enlargement the UK may have to accept that its share of the TEN budget will
reduce—but we were keen that there should still be an opportunity to secure funding for worthy outside of
the Annex III list. The Council Presidency has been discussing the position with the EP and I am pleased to
say that the 2nd Reading text will reflect the change we has sought, namely a reference to the term
appropriate priority.

Secondly, we were not at all surprised to see the EP propose a raft of amendments/additions to Annex III
priority projects list. As I mentioned in my last letter, a number ofMember States had made similar proposals
during the Council working group negotiations. The Council Presidency has held a number of trialogue
meetings with the EP and the Commission, and, in order to reach a compromise, there have been some
modifications to the scope of the projects already on the list. The Presidency has however been clear that
substantive modifications, or the addition of new ones, cannot be considered. In the circumstances we believe
this seems a reasonable line to take.

The main thrust of the other EP amendments is aimed at:

— highlighting the EP role in the co-decision procedure that applies to this dossier;

— ensuring that funding for sea motorways is transparent and does not lead to a distortion of
competition; and

— ensuring TENS projects comply with environmental protection legislation.

They do not pose any diYculties for us.

There is a desire from all quarters to conclude a deal before the dissolution of the EP. In all probability the
reopening of debate after the accession of the newmember states would lead to further demands and pressures
that would not be in the UK interest. I understand that a modified text is to go before the EP plenary on
22 April and I will write again with the outcome.

7 April 2004

Letter from David Jamieson MP, to the Chairman

The above proposal was the subject of EM 13244/03, submitted on 3 November 2003. Your Committee
referred the document to sub Committee B following the 1,159th sift on 11 November 2003. You wrote to me
on 18 November lifting the scrutiny reserve.

Further to my last letter of 7 April 2004, I am writing to update you on the outcome of the European
Parliament’s most recent deliberations. The EPhad its SecondReading of the dossier on 22April. I am pleased
to say that it agreed the Council’s common position without any further amendments.

This is good news—I believe that had discussions had to continue post-enlargement it would have been more
diYcult to achieve a satisfactory outcome from the UK viewpoint. We now await publication in the OYcial
Journal.

11 May 2004
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UNSOLICITED COMMERCIAL COMMUNICATIONS OR “SPAM” (5691/04)

Letter from the Chairman to Mr Stephen Timms MP, Minister for Energy, e-Commerce and
Postal Services, Department of Trade and Industry

Thank you for your Explanatory Memorandum dated 18 February 2004 which Sub-Committee B considered
at its meeting on 1 March 2004.

We agree that the Commission’s approach is generally to be welcomed. Spam is a problem that can only be
tackled by a combination of measures, including regulation, international co-operation, industry action and
user education,

We note that the United Kingdom has already transposed the Directive on Privacy and Electronic
Communications, but we would be grateful to know how the Government intends to respond to the hortative
advice given in section 4 of the Communication. We should also like to know what resources the UK devotes
to countering this menace. We understand, for example, that there are very limited resources available to
Scotland Yard in this field.

It would be also useful to know which countries the Commission has begun proceedings against for failing to
transpose theDirective on Privacy and ElectronicCommunication by the deadline of 31October 2003. Is there
currently co-ordinated pan-EU action to control spam? What action is being taken in other Member States?

In the meantime, we clear this document from scrutiny.

2 March 2004

Letter from Stephen Timms MP, to the Chairman

Thank you for your letter of 2 March, notifying me that the Committee had cleared the Commission’s
Communication on Spam from further scrutiny. The Committee asked for some further information on
transposition of the Privacy and Electronic Communications Directive in the UK and other Member States
and I am writing to you to provide this.

Firstly, you asked how the Government intends to respond to the hortative advice given in section 4 of the
Communication and what resources the UK devotes to countering spam. In section 4, the Communication
looks at the working level implications of the new European regulatory regime on unsolicited commercial
e-mail marketing, the technical and self-regulatory solutions to spam and what member States should do to
promote these.

There is already a great deal of activity on spam at industry level in the UK. Taking the areas flagged up in
the Communication, UK internet service providers (ISPs) and mobile service providers already impose
controls on unsolicited/bulk commercial e-mail and SMS both through acceptable use policies and in
interconnection agreements with other ISPs or with SMS centres, and will cut oV or refuse to connect in cases
of breach.Many ISPs now oVer spam filtering services as part of their basic service package to customers (and
use this as a selling point). Industry associations and self regulatory bodies like the Direct Marketing
Association (DMA) and the Advertising Standards Authority (ASA) apply rules on e-mail marketing in their
own codes of conduct—experience shows that this can be an eVective way of reinforcing regulatory
requirements and the ASA, for instance, has already taken action against UK based businesses that failed to
comply with their new e-mail marketing rules which are derived from the Directive.

There are labelling requirements on unsolicited commercial e-mail under the E-Commerce Directive, which
was implemented in the UK in July 2002—under the UK regulations, UCEmust be made identifiable as such
at the point of receipt (for instance, by including a code such as ADV or at least ensuring that the title line
includes a clear indication of the content). Bodies like the E-Mail Marketing Council of the DMA, in
cooperation with ISPs, are looking in broader terms at ways in which e-mail marketers can work within the
opt-in regime to produce marketing campaigns which are eVective and meet recipients’ and regulators’
expectations.

Finally, the UK supports the development and use of alternative dispute resolution mechanisms—there are
UK ADR networks in place and we would certainly have no objection to those being used to settle disputes
in this area, should these fall outside the scope of regulatory action and the industry sanctions applied under
contracts and codes of practice.

These activities are industry led but we are looking at ways that the DTI can build up its dialogue with
the bodies involved—service providers, marketers, regulators, user groups and other Government
Departments—to identify any areas where legal or other obstacles exist or where the Government can play a
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role in support of industry solutions. Should unintended privacy or other legal obstacles to the use of filtering
systems emerge (they have not so far), we would need to ensure that these were addressed.

In the UK, the Information Commissioner’s OYce is the enforcement body for Privacy and Electronic
Communications Regulations, including the new e-mail marketing rules as well as the regime on phone and
fax marketing which has been carried over from the previous version of the regulations. They have set up a
team to handle complaints about breaches and will be monitoring the resources available against demand as
the new rules settle into place.

You also asked about the proceedings commenced by the European Commission for failure to transpose the
Directive. In December last year, the Commission announced that it had opened infringement procedures
against Belgium,Germany,Greece, France, Luxembourg, theNetherlands, Portugal, Finland and Sweden for
failing to notify transposition measures (since then, many of those have either implemented the Directive or
havemade substantial progress in bringing forward legislation). TheCommission is also working on a number
of promising pan-European anti-spam initiatives. They are for instance organising a series of meetings of the
national regulators involved in tackling spam with the long term aims of facilitating enforcement cooperation
in cross border cases and more general sharing of experience—both very useful although there are currently
relatively few cross border spam cases within the EU. Internationally, the Commission has both engaged
themselves and encouraged Member States to engage in global anti-spam discussions, either bilaterally with
countries outside the EU, or in international fora such as the OECD, WSIS and the ITU. The UK is
particularly active in this respect.

24 March 2004

Letter from the Chairman, to Mr Stephen Timms MP

Thank you for your letter dated 24March 2004 which Sub-Committee B considered at its meeting on 19April.

It is clear from your letter that a great deal of activity aimed at limiting or preventing “spam” is already in
place in the United Kingdom and we welcome the fact that this is, primarily, industry-led. We note that the
DTI plans to identify areas where legal or other obstacles exist or where Government might play a role in
support of industry solutions.

We were also very interested to see the list of countries which had failed to transpose the Directive on Privacy
and Electronic Communications by the deadline and we take note of the Commission’s initiatives in
pan-European anti-spam activity.

We note, too, that the Information Commissioner’s OYce has only just been set up and that it will be
monitoring the resources available against demand as it acquires experience. However, in the meantime we
are concerned about the adequacy of resources for the National Hi-tech Crime Unit. We should be grateful
to learn what assistance is being given to this organisation.

We understand that a disproportionate number of “spam” e-mails emanate from a small number of companies
located on the east coast for the USA. What is being done with the US authorities to deal with these
companies?

21 April 2004
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Foreign Affairs, Defence and International
Development (Sub-committee C)

COTONOU AGREEMENT AND THE REPUBLIC OF TOGO (5174/04)

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office

Thank you for the Explanatory Memoranda dated 5 February which Sub-Committee C considered at its
meeting on 11 March.

The Committee agreed to clear the document but have requested further clarification with regard to this
proposal.

— Please will you confirm that the Committee will have the opportunity to consider the proposal
following consultations with the Republic of Togo before any decision is finalised.

— Will the decision to re-open negotiations be agreed by unanimity or qualified majority voting?

— Is it the Government’s policy not to resume full cooperation without satisfactory results on the
human rights and governance procedures within the recipient country?

11 March 2004

Letter from Denis MacShane MP to the Chairman

Thank you for your letter of 11 March informing me that your Select Committee had cleared document
5174/04 on the “Opening of Consultations Between the EU and the Republic of Togo”. The Committee
requested further clarification, which I am pleased to provide.

I can confirm that the Committee will have the opportunity to consider the Commission’s proposal to
conclude consultations with the Republic of Togo.

In cases of Article 96 consultations, the Commission submits two proposals. The first of these proposes that
consultations be opened and the second proposes that consultations be closed and “appropriate measures”
taken to support reform. On 11 March your Committee considered the first of these proposals, “Proposing
the Opening of Consultations, between the EU and the Republic of Togo”. When consultations have been
concluded the Commission will submit its second proposal, to close consultations, which the FCO will, of
course, send it to your Committee for scrutiny. It is usual for the decision to close consultations to be renewed
on an annual basis. Your Committee will have the opportunity to scrutinise these renewals and also any
revisions that are made to the decision.

The decision to re-open negotiations will be agreed by qualified majority voting.

Decisions to open and close consultations under Article 96 are taken by qualified majority voting. The only
exception to this is when the proposal to close consultations recommends a complete suspension of co-
operation under the Cotonou Agreement [or in this case continued suspension of cooperation]. Article 96(c)
states that “suspension would be a measure of last resort”. In such a case a unanimous decision would be
required.

I can confirm that it is the Government’s policy not to resume full cooperation without satisfactory
results on the human rights and governance procedures within the recipient country.

We expect the Government of Togo to provide concrete evidence of steps taken to remedy the situation in the
areas of human rights and governance, before we would support the resumption of full co-operation. The
stated purpose of the consultations under Article 96 of the Cotonou Agreement is the full reinstatement of
democracy and respect for human rights and fundamental freedoms. However, if the Government of Togo
were to implement a genuine reform programme, we would be willing to consider using EU aid to support it.

I welcome the Committee’s continuing interest in Article 96 consultations.

24 March 2004
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DECENTRALISED COOPERATION (11466/03 and 1659/98)

Letter from Hilary Benn MP, Secretary of State for International Development,
Department for International Development to the Chairman

Your committee met on 11 September 2003 and discussed the Explanatory Memorandum (EM) on
Decentralised Cooperation. You cleared this from Scrutiny on 15 January 2004. I am writing to inform you
of the European Parliament’s first amendments to the proposal.

The full text of the amendments and the Parliament’s resolution are attached (not printed). I consider the
Parliament’s amendments both sensible and coherent:

— The first amendment states that preference should be given to organisations of developing countries.
This recognises the importance of Southern civil society in development.

— The second and 10th amendments identify the need to strengthen social organisations and
movements and to expand the range of organisations used̆ as examples of eligible partners. This
recognises the importance of engaging the whole of civil society and not just traditional players such
as development NGOs.

— The fourth amendment emphasises the importance of eVective and transparent management.

— Amendment six has been removed as it was redundant.

— The seventh amendment allows the existing Committee to assist the Commission in managing co-
financing operations. Whilst a member of this Committee, DFID will be able to monitor this work
more eVectively.

The eighth and ninth amendments will ensure that the Council and the Parliament are informed of progress
and impact of the work. This includes an independent evaluation and decisions on the future of the regulation.

16 January 2004

Letter from the Chairman to Hilary Benn MP

Thank you for the Explanatory Memoranda dated 28 July 2003 which Sub-Committee C considered at its
meetings on 11 September 2003 and 15 January 2004.

The Sub-Committee have agreed to clear the documents, having initially held them under scrutiny as part of
an inquiry into EU international development assistance, but have requested further clarification with regard
to the policy.

— Howwill this policy bemonitored? Does this policy have diVerent rules on accountability from other
development policies?

— Have any enquiries been made into the diVerence which this policy will make in recipient countries
compared to previous funding policies?

— The Explanatory Memorandum explains that there has been no external consultation by DfID on
this proposal (Document 11466/03 paragraph 11). Is there a reason why no consultation was carried
out? Should not the NGO have been asked for an opinion before agreement?

— Is it correct that decentralised co-operation is funded from the EC budget and yet may be confined
to ACP countries (Document 11465/03 EM paragraph 6a)? Why?

20 January 2004

Letter from Hilary Benn MP to the Chairman

Your Committee met on 15 January 2004 and agreed to clear this proposal from Scrutiny. You requested
further clarification on the Regulation.

The Regulation itself does not provide detail on monitoring procedures. However, a working group will
shortly agree on guidelines for implementation of the decentralised cooperation programme, in line with the
findings of the external assessment.

Amendment 8 states that the “Commission shall present a summary of the operations financed, the impacts
and results of such operations and an independent evaluation of the implementation of this Regulation during
the year.” This should provide a greater focus on impact and accountability.
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Furthermore, amendment 7 provides that “The Commission shall be assisted by the Committee on co-
financing operations with European NGOs.” This should also promote greater external accountability on the
operations of the programme and make the budget line more directly accountable to member states. It also
brings it in line with the other main development NGO funding line operated by the Commission.

I am confident that the amended regulation will take into account the findings of the evaluation in drawing
up guidelines, and that recipient countries will therefore benefit from the improved targeting and eYciency of
the budget line.

My department did not consult directly with NGOs on this regulation, since it is maintaining the direction of
an existing regulation rather than creating new policy. However, the specific amendments all put into practice
the spirit and recommendations of the recent Communication from the Commission to the Council on the
Participation of non-state actors in EC development policy, on which DFID consulted widely with NGOs. In
addition, the European Confederation of Relief and Development NGOs (CONCORD) has been involved in
a working group to agree guidelines for the implementation of both the decentralised cooperation and the
NGO co-financing lines. British Overseas NGOs for Development (BOND) is an active member of
CONCORD, and is funded directly by DFID, partly to strengthen its European policy dialogue and
campaigning.

Finally, the assessment made a number of suggestions about how the budget line might be better targeted,
including the possibility of restricting it to only ACP countries. However, as you will be aware from
Amendment 1 of the Regulation, it was agreed that “all developing countries shall be eligible for operations
to promote decentralised cooperation.”

3 February 2004

EU CRISIS MANAGEMENT OPERATIONS

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office

Thank you for the documents and explanatory memoranda which Sub-Committee C considered at their
meeting on 24 February. The document was cleared from scrutiny, however we would like you to explain how
plans for ESDP missions and the missions themselves will be scrutinised?

Are you able to guarantee that the Committee will be kept informed (if necessary, then perhaps initially on a
private basis) when a mission is being planned, to permit adequate scrutiny on all ESDP missions.

11 March 2004

Letter from Denis MacShane MP to the Chairman

Thank you for your letter of 11 March on the Framework Participation Agreement. The Framework
Participation Agreement (FPA) is only designed to set up permanent agreements with certain third countries
to allow them to participate in EU crisis management operations as is necessary under Article 24 of the Treaty
of the European Union. The EU will negotiate an FPA with those countries which are likely to be frequent
contributors to ESDP operations: for example non-EU European Allies, as well as Canada, Russia and
Ukraine.

The FPA is not designed to set up a permanent mechanism for the planning and launching of an ESDP
mission. Decisions to hold and launch operations will still be taken in the same way. Therefore, we will
continue to ensure that you are provided with all Council Decisions relating to ESDP missions. We will also
endeavour to give your Committee early warning of proposals for new missions (as we did when we wrote to
you about the EU Military mission in the Democratic Republic of Congo and for the EU police mission in
Macedonia—Proxima). And we will include information on which third countries are expected to participate.

EURO-MEDITERRANEAN ASSOCIATION AGREEMENT WITH EGYPT

Letter from Chris Mullin MP, Parliamentary Under-Secretary of State,
Foreign and Commonwealth Office to the Chairman

I am writing, in the absence of Denis MacShane, to inform your Committee that we need to lift our scrutiny
reserve on the draft Council Decision regarding the conclusion of the EU-Egypt Association Agreement. The
Council Decision is due to be adopted at the Agricultural and Fisheries Council on 26 April. We submitted
an Explanatory Memorandum to your committee on 7 April but as a result of the Easter recess, I understand
that you have not yet cleared it from scrutiny.
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The policy issue concerned is not controversial to theUKbutwe havemaintained our scrutiny reserve to allow
time for the Parliamentary scrutiny process to be conducted. All Parties have now ratified the EU-Egypt
Association Agreement. The Council Decision constitutes the legislative act authorising the Community to
become party to the Agreement. Adoption of the Council Decision at Agricultural and Fisheries Council on
21 April will ensure Egypt receives a letter of notification before 1 May and so remove the need for national
ratification by the Accession 10 countries, which would consequently delay the entry into force of the
Agreement.

The EU-Egypt Association Agreement was signed in Luxembourg on 25 June 2001. The Agreement is an
important element of the Barcelona Process (or EuroMed Partnership) agreed in November 1995. The
Agreement, which is for an unlimited period, will consolidate existing ties between the EU and Egypt by
fostering a closer relationship based on reciprocity and partnership. Respect for democratic principles and
fundamental human rights constitute an essential element of this relationship.

The Foreign and Commonwealth OYce will continue to try and provide your Committee with enough time
and information needed to scrutinise Council decisions eVectively.

20 April 2004

EU/RUSSIA

Letter from the Chairman to the Rt Hon Jack Straw MP, Secretary of State,
Foreign and Commonwealth Office

Sub-Committee C (which considers EU Foreign AVairs, Defence and Development Policy) have a particular
interest in EU/Russia relations, the Committee having published a report on the subject in January 2003.

The Sub-Committee have asked that I write to express their concern that the current negotiations between the
Union and Russian Federation need to avoid compromising the present agreements between the two when
negotiating an extension of the Partnership and Co-operation Agreements to include the 10 new Member
States.

In our report “EU/Russia Relations” the Committee recommended the creation of a Russia OYce, based in
Brussels, to co-ordinate all EUmatters relevant to Russia. Your response to our report (dated 13March 2003)
said that “DG Relex fulfils this function”. It is clear that this is not the case; the European Parliament’s
Communication “On relations with Russia” (10 February 2004) states “there is a need for increased EU
coordination and coherence across all areas of EU activity—sending clear, unambiguousmessages toRussia”.
I would be grateful for confirmation that the Government is considering advancing our suggestion to the
relevant parties before the planned Commission reorganisation at the end of this year.

5 April 2004

Letter from Jack Straw MP to the Chairman

Thank you for your letter of 5 April about EU-Russia relations.

I agree that discussions with Russia on extending the Partnership and Co-operation Agreement (PCA) to
include the 10 newMember States must not compromise the existing agreements between the EU and Russia.
In February, the General AVairs and External Relations Council confirmed that the PCA remains the
cornerstone of the EU-Russia relationship and emphasised the importance of PCA extension to the new
Member States by 1 May. The EU expects Russia to confirm soon that it will extend the PCA to the new
Member States. In the meantime, the EU has been discussing with Russia ways in which some of its concerns
over EU enlargement can be addressed within the framework of existing EU-Russia Agreements. Agreement
on this is also expected soon.

As I mentioned in my letter of 13 March 2003, responsibility for EU-Russia relations within the Commission
lies with DG Relex. This oYce carries forward EU policy towards Russia in the areas where the Commission
has authority. But as you know, the structure of the Union is such that the Commission shares responsibility
for some aspects of the EU-Russia relationship with Member States (ie the Council, its Secretariat and the
Presidency), and Member States also have their own bilateral relations with Russia. There is therefore no
single oYce in Brussels dealingwith every aspect of EU relationswithRussia, norwith any other third country.
Only in the Council can all the strands be pulled together.

We share your view on the desirability of greater coherence in order to improve the eVectiveness of EU external
actions, including relations with Russia. This is not just a UK view, but one widely held in the Council. The
Presidency’s recent review of EU-Russia relations resulted in the adoption of an internal assessment report at
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the FebruaryGeneral AVairs and External Relations Council. In adopting this assessment report, the Council
expressed its determination to make EU relations with Russia more eVective and mutually beneficial by
identifying and presenting its interests, objectives and priorities more clearly. Work is continuing to try to
achieve this, for instance in preparation for the EU-Russia summit on 21 May.

20 April 2004

Letter from Bill Rammell MP, Parliamentary Under-Secretary of State,
Foreign and Commonwealth Office to the Chairman

I enclose (not printed) an Explanatory Memorandum on the proposal for a Council Decision to sign and
provisionally apply a Protocol adapting the EU-Russia Partnership and Co-operation Agreement to take
account of EU enlargement.

DenisMacShanewrote to your Committee inNovember 2003 to inform you that negotiations on the Protocol
would begin. The Protocol must provisionally enter into force by the time EU enlargement takes place on 1
May. The Presidency intends to adopt the proposed Council Decision at the 26 April General AVairs and
External Relations Council. Unfortunately, the draft text of the proposed Council Decision has still not been
produced and this means there will not be enough time for your Committee to scrutinise the Decision before
it is adopted by the Council. I hope your Committee will understand, for the reasons given above, if I decide
to agree to the proposal before scrutiny has been completed.

I am submitting with the ExplanatoryMemorandum a draft text of the Protocol itself (not printed); which has
been agreed, by both the EU and Russia, and is unlikely to be amended before signature I will, of course,
provide an addendum should the text of the Protocol change unexpectedly. The Commission document
containing the draft text of the Protocol is dated 1 April, but was only distributed by the Council Secretariat
on 21 April. I will forward the draft Council Decision as soon as a text is received.

22 April 2004

EUROPEAN SECURITY AND DEFENCE POLICY: MISSION IN BOSNIA AND HERZEGOVINA

Letter from the Chairman to Dr Denis McShane MP, Minister for Europe,
Foreign and Commonwealth Office

Thank you for the ExplanatoryMemoranda dated 19April which Sub-Committee C considered at its meeting
on 29 April.

The Sub-Committee have decided to hold the item under scrutiny until they receive further documentation.

They were dissatisfied with the submitted EM; in your letter of 5 February 2003 you proposed that “for
classified documents, we will submit EMs with unclassified summaries.” As yet no summary, unclassified or
otherwise, has been submitted for scrutiny.

The Sub-Committee would like further detail on the proposed mission, in particular on the military
component. Please provide this information as part of the summary.

I look forward to receiving your response.

29 April 2004

Letter from Dr Denis MacShane MP to the Chairman

Thank you for your letter of 29 April.

I am sorry that you were dissatisfied with the EM on the General Concept for the proposed ESDP mission to
Bosnia. We did in fact provide a summary, as oVered in my letter of 5 February 2003, but this was built into
the body of the EM. The summary, covering military and policing issues, EU coherence, legal issues and
communications strategy, was paragraph 2 of the EM. I apologise that this was not clear and we will
endeavour to be clearer in future. I should, however, point out that in preparing the EM and summary in this
way, we were following our normal practice. We included an unclassified summary as part of the EM, for
example, for Operation Artemis.

You ask in your letter for further detail on the proposed mission, in particular on the military component.We
have looked into this carefully but have concluded that we have already summarised the key elements of the
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General Concept. Further detail on, for example Key Military and Supporting Tasks for the mission, is
operationally sensitive. As I set out in my letter of 5 February 2003, it would not be appropriate to make such
information public.

You will wish to be aware that the 26 April GAERC endorsed the General Concept for the Bosnia mission.
The final text does not diVer significantly from the draft we summarised for you and your committee.

I am sorry that I cannot be more forthcoming on this occasion. Please rest assured that we always do our
utmost to provide you and your committee with as much information as we can.

14 May 2004

EUROPEAN SECURITY AND DEFENCE POLICY: POSSIBLE FUTURE MISSIONS

Letter from Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office to the Chairman

Followingmy letter of 11 September last year, I amwriting to update you about EU engagement in the training
project in support of an Integrated Police Unit (IPU) inKinshasa, and to inform you of the possibility of a rule
of law mission in Georgia, which may be launched under the European Security and Defence Policy (ESDP),

As you know, the EU is already running successful police missions in Bosnia-Herzegovina and Macedonia.
Last year, the EU began to consider support for the training of an IPU in Kinshasa, following a request from
the UN and the Transitional National Government (TNG) in the Democratic Republic of Congo (DRC).

In August the EU undertook a fact-finding mission to Kinshasa, and examined the resultant proposal, in
conjunction with the UN and TNG in Kinshasa, to ensure that it complemented the wider policing and
security sector reform in DRC. On 15 December the PSC subsequently decided that the initial project would
not be launched under ESDP, but that the Commission would lead the project to train the IPU as well as
refurbish the training centre inKinshasa. It was proposed that a small mission tomonitor the work of the IPU,
launched under ESDP, could follow this. We expect this to go ahead in 2005 as the Commission project is still
in the planning stages.

In order for the project to go ahead, the IPU must be supplied with law enforcement equipment and arms.
While the Commission will fund the necessary training and the required refurbishment of the training centre,
it was agreed that Member States should equip the IPU by contributing either through funding or the
provision of equipment and arms in kind. The UK has oVered £200,000, conditional on satisfactory oversight
of the project, control of funds and monitoring of the whereabouts and use of the equipment. The EU is now
considering a legal framework for these contributions, which is likely to take the form of a Joint Action. A
decision on the proposed follow-on ESDP mission will also be taken in due course. I will try to ensure that
your Committee is kept informed of developments as soon as they occur, but, given the fast moving nature of
ESDP operational planing, I wanted to write to you now in case your Committee does not have suYcient to
clear any documents that emerge in the next few weeks time

This project is another important step forward in EU-UN co-operation in crisis management and takes
forward the joint declaration of 24 September 2003 by the United Nations Secretary-General and EU High
Representative.

I am also writing to inform you of the possibility of a rule of law mission being launched under ESDP, in
Georgia, following a request to the EU by the President of Georgia. This would be the first ESDP rule of law
mission, and a welcome step forward in the further operationalisation of civilian ESDP. Such amission would
also support the 26 January General AVairs and External Relations Council conclusions to assist “the reform
process in Georgia through the range of EU instruments and policies”.

The Secretariat has conducted an initial Fact Finding Mission (FFM). Having met with the EU Special
Representative for the South Caucasus, Georgian government, OSCE and others, this concluded that there is
broad support in Georgia for such a mission. It also allayed initial concerns that a mission might duplicate
work already ongoing in Georgia. The EU is now likely to conduct a more detailed FFM to consider the
current proposal of a small mission of experts to monitor, mentor and train key oYcials in the areas of judicial
independence and professionalism, the role of the prosecutor’s oYce, and prison administration and the
penitentiary service. A decision onwhether or not to launch amissionwould follow this, we expect towards the
end of this year. I will ensure that the relevant documents are submitted for scrutiny as they become available.

5 May 2004
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INTERNATIONAL CRIMINAL TRIBUNAL FOR YUGOSLAVIA INDICTEES

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office

Thank you for the Explanatory Memorandum dated 6 April which Sub-Committee C considered at its
meeting on 29 April.

The Sub-Committee agreed to clear the document but have requested clarification on the legal base under
which these measures are proposed as the measures are directed at named individuals and not a state.

I look forward to receiving your response.

29 April 2004

Letter from Dr Denis MacShane MP to the Chairman

Thank you for your letter of 29 April about the proposed EU measures against International Criminal
Tribunal for Yugoslavia Indictees. I welcome the decision of the Sub-Committee to clear the Explanatory
Memorandum submitted on 6 April.

The Sub-Committee has asked for clarification on the legal base for these measures. I attach (not printed) a
copy of my letter of 5 April, which sets out the legal base under which these measures are proposed as being
Articles 60, 301 and 308 of the Treaty of the European Community.

Article 60 TEC concerns measures on the movement of capital and on payments as regards third countries.
Article 301 concerns the interruption or reduction of economic relations with. a third country. These two
articles are used as the legal bases for most EC asset freezes (eg Zimbabwe), but there needs to be a clear link
between the targets and the third country, TheCommission, with the support ofMember States, takes the view
that articles 60 and 301 TECwould not suYce in this case. Therefore, in this case Articles 60 and 301 would be
utilised in conjunction with Article 308. Article 308 TEC is available only if action by the Community proves
necessary to attain, in the course of the operation of the common market, one of the objectives of the
Community, and the Treaty has not provided the necessary powers to act. Unless the Regulation is specific in
this regard, it may not be clear which Community objective is being served. The Commission has however
indicated its intention to include in the Regulation preambular language regarding the additional use of
Article 308.

Article 308 provides for unanimous action by the Council on a proposal from the Commission and after
consulting the European Parliament. The European Parliament has indicated that it wishes to review the
proposal to use Articles 60, 301 and 308 as the legal basis for these measures but that it will not be able to do
so before September this year.

I assure you that the FCO intends to ensure that the use of this triple legal base is made sparingly and believes
that a reasonable argument can be made in this case and it is not inconsistent with the approach adopted to
date in other cases.

14 May 2004

NATO/EU CONSULTATIONS, PLANNING AND OPERATIONS

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office

Thank you for the Explanatory Memorandum dated 19 December 2003 which Sub-Committee C considered
at its meeting on 8 January.

The Sub-Committee have agreed to clear the document but have requested further clarification with regard
to the proposal for NATO/EU consultation.

We are concerned that the Presidency Report (15814/03) was submitted three days before the annex to the
report (9 December in comparison to 11 December). Please would you confirm that the documents submitted
for scrutiny were the final versions of both the Presidency Report and the annex concerning European
Defence?

We are also of the opinion that the annex on European Defence is unclear. Members of the Sub-Committee
believe that the penultimate paragraph on the first page of the annex could be interpreted to read that one cell
would be established at SHAPE to organise mission planning and a separate cell, outside SHAPE would be
established in order to liaise between NATO and EUMS. However this is not clear. Please would you confirm
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whether the documents propose two separate cells or just one? A chart showing the proposed organisational
structure would also be most useful.

I look forward to your response.

12 January 2004

Letter from Dr Denis MacShane MP to the Chairman

Thank you for your letter of 12 January 2004 about the Explanatory Memoranda I submitted to your
committee dated 19 December 2003.

You ask whether the Presidency Report on ESDP and the annex concerning European Defence were final
versions of both documents submitted for scrutiny. I can confirm that they were.

Members of your Sub-Committee have also asked for clarification on the annex concerning European
Defence. In response to your question, the document proposes that one EU cell is established at the Supreme
Headquarters Allied Powers Europe (SHAPE)—NATO’s Headquarters in Mons—to improve the
preparation of EU-led operations that have recourse to NATO assets and capabilities.

In parallel, NATO is invited to establish permanent liaison arrangements at the EU Military StaV (EUMS)
in the Kortenberg building in Brussels. We believe that these liaison arrangements for NATO should involve
the establishment of a small staV of NATO international military oYcers on rotation at the EUMS; and that
these oYcers on rotation should serve for short periods (eg six months) to increase the range of countries
involved.

We look forward to the Secretary General/High Representative’s initial report, which will be a basis for
discussion among EU member states and with NATO, and will lead to further, more detailed work. The
Government supports the strengthening of NATO/EU planning links and of ESDP planning capacity,
particularly in the civilian/military area. The annex on European Defence reflects UK priorities and we will
remain in touch with the Council bodies and other Member States as work to implement it is taken forward.

17 February 2004

SEPARATIST REGIME IN TRANSNISTRIA

Letter from Dr Denis MacShane MP, Minister for Europe, Foreign and Commonwealth Office
to the Chairman

You will recall that I wrote to you in February last year about the EU’s intention to impose a travel ban on
members of the Transnistrian leadership to address their continued attempts to block progress on the
negotiations for a political settlement in Moldova.

As you are aware, the travel ban was agreed at the 24–25 February 2003 General AVairs and External
Relations Council (GAERC). The ban is contained in Common Position 2003/139/CFSP, adopted on 27
February 2003 and is subject to annual renewal.

We are keen to see the ban renewed. It is widely believed that the ban has been eVective both in keeping
Tiraspol engaged in the political settlement negotiations with Chisinau and as a political signal of the EU’s
commitment to assisting the process. Tiraspol’s decision to remove all obstacles to the withdrawal of Russian
arms and ammunition was also attributed to imposition of the ban, including by Moscow.

The EU remains committed to encouraging the parties to conclude a settlement acceptable to all concerned
at the earliest possible date. Chisinau’s rejection in late November 2003 of a Russian negotiated draft
constitutional settlement has delayed the negotiations. The text represented progress on some constitutional
issues but we and other EU Member States shared Chisinau’s reservations about certain aspects of the
proposed settlement. The Transnistrian leadership appears content to blame Chisinau and has indicated that
a considerable delay in the talks is now inevitable.

By renewing the travel ban, the EU will maintain pressure on Tiraspol. Allowing the ban to expire, with the
talks at a crossroads,. would send the wrong signal. It could be interpreted as the EU disengaging or losing
interest in the issue. Tiraspol could also exploit the move, interpreting the ban’s “removal” as EU acceptance
of their position that Chisinau is to blame for delaying the negotiations. Renewing the ban will also maintain
EU/US coordination. The US ban, announced last year in a joint statement with the EU, is open-ended and
there are no plans to remove it at the present time.
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The 23 February GAERC is expected to renew the ban. OYcials will discuss the draft Common Position in
mid February. There is so far no draft text available on which to submit an Explanatory Memorandum. As
soon as we have a copy of the new draft we will, of course, deposit it in the normal way. Should this mean that
we are unable to provide your Committee with suYcient time to clear the Common Position, owing to the.
forthcoming recess, I hope that you will understand that the Government (for the reasons given above) would
be reluctant to hold up agreement at the Council.

4 February 2004
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Agriculture and Environment
(Sub-committee D)

AARHUS CONVENTION (14152/03, 14153/03 and 14154/03)

Letter from the Chairman to Elliott Morley Esq MP, Parliamentary Under-Secretary of State,
Department for the Environment, Food and Rural Affairs

Thank you for the three ExplanatoryMemoranda you submitted on thismatter. Theywere considered by Sub-
Committee D on 14 January 2004. Document 14153/03 was cleared from scrutiny. Documents 1452/03 and
14154/03 were held under scrutiny, and the Sub-Committee asked me to write to you concerning the access to
justice provisions of the proposals.

Article 12 of the draft Regulation defines a “qualified entity” for the purposes of determiningwho has the right
to request an internal review of EC environmental decisions. This term does not appear in the Aarhus
Convention itself. But the term is used in Directive 98/27/EC on injunctions for the protection of consumers’
interests. We note that the definition of a “qualified entity” is significantly wider in the Directive than it is in
the proposed Regulation. We accept that the contexts are diVerent but we would be interested to know why
the definition is much narrower in the draft Directive.

Page 16 of the Commission’s Explanatory Memorandum says that “the establishment of a right to access to
justice in environmental matters to every natural and legal person has not been considered a reasonable
option” as this would imply an amendment to Articles 230 and 232 of the Treaty. Article 230 states that, in
order for a natural or legal person to bring an action against an institution of the EU a decision must either
be addressed to the person or be of “direct and individual concern” to them. The Commission accepts that the
outcome (or lack thereof) of the internal review would be a decision addressed to the qualified entity, which
could be challenged under Article 230. The Sub-Committee questions why the same reasoning cannot be used
for all natural and legal persons. Furthermore, could the definition of “qualified entity” have the eVect of
denying to the citizen (including commercial undertakings) the right to an eVective remedy under Article 47
of the EU Charter of Fundamental Rights?

Looking at the detail of the definition proposed, the Sub-Committee would be interested to know whether the
Government view the criterion that a qualified entity must have been legally constituted for at least two years
to be appropriate. It could operate to exclude new groups or ad hoc coalitions which are formed to respond
to a particular problem. Moreover, the requirement that certain entities be active in three or more Member
States could potentially exclude groups with a large amount of support or membership base, but which are
confined to only one or two countries. It would be helpful if you would clarify to which type of environmental
body the requirement set out in the final sentence of Article 12 relates.

Finally, the requirement that a qualified entity be non-profit making would excludemost businesses, whomay
have just as legitimate an interest in challenging acts or omissions relating to environmental law as any other
group. The Sub-Committee wonders what the justification is for this apparent discrimination in favour of
environmental non-governmental organisations. Would businesses be entitled to set up a non-profit making
subsidiary or could perhaps a number of businesses form a European Economic Interest Group in order to
meet the requirements of Article 12?

16 January 2004

AIR QUALITY (11645/03)

Letter from the Chairman to Lord Whitty, Parliamentary Under-Secretary, DEFRA

Thank you for your supplementary explanatory memorandum on the above proposal, which was considered
by Sub-Committee D at their meeting on 10 March. The Sub-Committee agreed to hold the document under
scrutiny and asked me to write a letter to you.

The Sub-Committee agree with the initial regulatory impact assessment when it says, in paragraph 44, that it
is diYcult to see how the UK could accept the proposal as it then stood. It seemed to confer little, if any,
additional benefit to the UK, yet imposed quite high costs.
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Paragraph 22 of the impact assessment says that “It is not immediately clear what the European Commission
intend to do with this information when it is gathered”. If the proposal merely requires collection for the sake
of it, with no substantive objective, the Sub-Committee see little benefit in agreeing to it. However, the
collection of data with no ultimate purpose is, alas, not a novel occurrence.

Sub-Committee D note that, in the debate in European Standing Committee A on 25 February, AlunMichael
said that the text has since been improved (at column 7). We would be grateful to know what amendments
have been made. Additionally, could you please tell us whether, and if so how, the Government think this
proposal will increase the reliability of the data collected of levels of these substance?

11 March 2004

Letter from Lord Whitty to the Chairman

You will be please to hear that negotiation of this proposal in Council working groups has been productive
and conducted in cooperative manner. Through these working groups, a large number of amendments have
been introduced to the text.

The most important amendment for the UK has been the introduction of upper and lower assessment
thresholds for all the pollutants. This has the eVect of reducing the costs of this Directive by removing the
necessity of monitoring where there are no ambient air quality problems. In the case of PAH, the initial
proposal would have require the UK to run a total of 74 monitoring sites, after the introduction of the
assessment thresholds, this number has dropped to a total of 22. Monitoring for metals will require an
additional four sites over and above the monitoring the Government already carries out. Large savings have
also been made by changing analysis requirements.

The other major amendment is the introduction of target values for arsenic, cadmium and nickel. These target
values are non-mandatory so will not add additional burden to industry.

The main eVect of this Directive is to standardise the monitoring and analysis methodologies for these
pollutants across Europe. The Directive also requires that information is made available to the public. We
recognise the importance of these pollutants and have been monitoring them for over a decade with the
collected data is already being made available to the public. Therefore the Directive will do little to improve
understanding of these pollutants in the UK but will improve information at a European level.

I attach the current Presidency compromise text (not printed). It is unlikely that the text will change in any
substantial way from this position. The Irish Presidency is hoping to achieve a first reading deal with the
European Parliament ahead of the June Environment Council.

30 March 2004

BATTERIES (15494/03)

Letter from the Chairman to Stephen Timms MP, Minister of Energy,
e-Commerce and Postal Services DTI

Thank you for your explanatory memorandums of 6 January and 2 February on the Commission’s proposal
for a Directive on Batteries. These have been considered by Sub-Committee D, who have held them under
scrutiny.

In general, the Sub-Committee are supportive of the aims of this proposal—namely regulating the disposal
and increasing the recycling rates of batteries containing some quite dangerous elements. As your explanatory
memorandum and partial regulatory impact assessment indicate, though, the present levels of recycling of
batteries in theUKare very low, whichmakes the recycling targets loop quite challenging. Although the target
of ensuring a collection rate of portable batteries equivalent to 160 grams per person does not, objectively,
seem to be thatmuch, the Sub-Committee wonders how that would be put into practice. At present, there seem
to be very few opportunities to recycle domestic batteries. On pages 10–12 of the partial regulatory impact
assessment various options for collection are detailed. Which of these do the Government favour, and how
would the scheme(s) be set up?

The increased use of “hybrid” cars and other electric vehicles is likely to mean the increased use of bigger
batteries. How likely do you think it is that the targets for taking back and recycling automotive batteries will
be met? Additionally, how do you propose that exporters in particular will take back 100 per cent of spent
industrial batteries from end-users? If a producer covers someone reselling a battery incorporated into an
appliance, would this, for example, cover someone selling a car second-hand? If so, would that person be
required to set up a scheme for the collection of the spent automotive battery?
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Finally, the Sub-Committee would be interested in the Government’s thinking on the allocation of financial
responsibility for the collection and recycling of portable batteries. To what extent will producers be
responsible for the costs of collection? Are local authorities likely to incur additional expenditure as well? If
so, how much; and would this come from an increase in the central Government grant or from Council Tax?

9 March 2004

Letter from Stephen Timms MP to the Chairman

Thank you for your letter of 9 March about the Batteries Directive Proposal. I am pleased that the Sub-
Committee are generally supportive of the aims of the proposal.

You raise a number of questions relating to the collection and recycling of batteries. I have outlined our initial
views below, which I hope you will find useful. My colleagues and I will need to refine and formalise the
Government’s position in some areas after issuing a consultation document which will allow stakeholders 12
weeks to respond to questions. The questions highlight many of the key issues which will need to be addressed
in negotiations before the proposed Directive is agreed by the Council and Parliament.

We have looked at collection rates achieved in other Member States, and the time taken to achieve them. I
believe the collection target of 160 grams per inhabitant per year, within four years of transposition, proposed
in the draft Directive is very challenging but achievable. Useful information was also gained from a pilot
project in Bristol last year which highlighted some issues of collection which would need to be tackled. DTI
and Defra oYcials are already consulting manufacturers, retailers and local government groups as to how
quantities of consumer batteries might be collected from the householder in the most cost eVective and
environmentally eYcient way. In addition, and as also demonstrated by other Member State experience, I
believe we need to encourage a combination of collection schemes and to be innovative in how we approach
this challenging task. At this stage, the Government does not favour a particular approach as we will want to
wait to assess the responses we get to the forthcoming consultation referred to above.

Most consumer batteries that are collected currently have to be sent abroad for recycling. As part of the Bristol
pilot scheme batteries were being sent to the Britannia Zinc smelter for recycling but this facility has now
closed. I am aware that some companies are considering establishing battery recycling facilities in theUKonce
a higher proportion of waste batteries is collected. Defra is also looking into what funding might be available
for these purposes.

You also raise a number of questions about automotive and industrial batteries. Collection levels for
automotive batteries remain very high (in the region of 90 per cent of automotive lead-acid are recycled in the
UK) and this has not declined even though the price of lead remains low. Companies would be free to pass
on the costs or charge customers for returning automotive batteries. A scheme called Bat-Re-Back already
exists for the collection and recycling of all industrial nickel cadmium batteries, and the increase in the value
of cobalt along with the introduction of new technologymeans that, for the first time, recyclers are nowwilling
to pay for nickel metal hydride and lithium ion batteries. I would not expect the Directive to require
“exporters” to be involved in returning batteries; in the UK, as in other Member States, it is likely to be
producers and importers who will have obligations under the Directive. Indeed, under the proposal as it
currently stands in the draft directive, no company would be required to take back 100 per cent of batteries;
they would have to take back the batteries their customers oVer them and they could choose to make a charge
for this.

It is also unlikely that the provisions of the Directive would apply to the sale of second-hand cars including
the battery. To begin with, the Directive’s provisions apply to “electrical and electronic equipment” and
vehicles are not covered by this definition in the WEEE Directive.

However, producers of automotive batteries would have to finance the take-back of spent automotive
batteries where these are not already being collected under the terms of the End of Life Vehicles Directive.
Once the second-hand car battery is discarded, producers (of automotive batteries) will be responsible for its
collection and recycling.

On financial responsibility for collecting and recycling portable batteries, the Government is keen to hear
stakeholders’ comments before finalising our view on this. However, the proposed directive is a producer
responsibility Directive which places obligations on businesses involved in placing batteries on the market.
Local authorities may, however, be involved with producers in providing collection schemes for waste
batteries, and it will be crucial to keep them involved in any discussions we have with industry during
negotiations. Any involvement of local authorities would, of course, need to be fully funded through the new
burdens procedures or through alternative arrangements.

29 March 2004
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BY-CATCH OF CETACEANS (11838/03)

Letter from the Chairman to Ben Bradshaw MP, Parliamentary Under-Secretary, Minister for Nature
Conservation and Fisheries, DEFRA

Thank you for your Supplementary Explanatory Memorandum and partial regulatory impact assessment
(RIA) of 12March 2004, which were considered by Sub-Committee D at their meeting of 17March. The Sub-
Committee agreed to clear the documents from scrutiny and asked me to write to you.

The Sub-Committee wanted assurance that option 2 of the RIA was not an example of “special pleading” on
behalf of theUK. Paragraph 12 of theRIA says that “there are now thought to be very few harbour porpoises”
in ICES Area VIId (ie the Eastern half of the English Channel). Could this be because of a relatively high level
of by-catch in the past? It could be argued that, as there are few cetaceans in that area, there is all the more
reason to ensure they are protected.

Would you be able to provide the Sub-Committee with some statistics on the prevalence of cetaceans in the
waters to which this proposal applies? Statistics of the levels of by-catch of them would also be most helpful.
Additionally, would you be able to tell us how these figures are disseminated to those likely to be aVected by
these proposals?

18 March 2004

Letter from Ben Bradshaw MP to the Chairman

Thank you for your letter of 18 March asking about the prevalence of harbour porpoises within ICES Area
Vlld.

Although there have been harbour porpoise populations in Area Vlld in the past, it is now understood that
there are very few porpoises in the area. The last major survey of the abundance of harbour porpoises in 1994
(SCANS) found that there was an extremely low density of porpoises in the Eastern Channel. UK data for
the approximate area show a peak of 43 reported strandings of porpoises in the 1930s falling to 15 in the 1990s
and 1 in 2000–2201. Not all of these strandings would have been as a result of interaction with fishing gear
and may be due to other factors such as disease. Bycatch of harbour porpoises is therefore understood to be
negligible. This information was included in the UK Small Cetacean Bycatch Response Strategy, which was
issued to stakeholders including representatives of the fishing industry.

This view was supported by the ICES ACE Report 2001 on small cetacean bycatch in fisheries and the
Commission SGFEN report of June 2002, informing the proposal.

The UK believes that the protection aVorded by pinger usage in the western Channel and the southern North
Sea could aid the recovery of harbour porpoise populations in Area Vlld.

A compromise proposal for the protection of cetaceans was adopted at the Fisheries Council of Ministers’
meeting on 22 March. This revised text makes the use of pingers mandatory for over 12m vessels involved in
fixed gear fisheries in ICES areas Vlle,f,g,h and j (the Celtic Sea andWesternChannel) with eVect from January
2006 and the North Sea from June 2005. But the Presidency and Commission took on board the UK case for
AreaVIld to be a lesser priority for action and delayed the implementation of pingers in this area until January
2007. The regulation also requires member states to implement mandatory observer schemes to widen our
knowledge of the fisheries in which bycatch is occurring, and phases out the use of drift nets in the Baltic by
2008.

While the UK would have preferred a more ambitious regulation, awareness and recognition of the problem
of cetacean bycatch is varied across the Community and the Regulation was the best that could be achieved
in these circumstances. I believe however that this is a significant first step and I am pleased that we now have
legislation which requires action to be taken by all Member States in a coordinated way. Data collected
through the observer schemes will inform a review of the Regulation, to take place in 2007–08, when the
Commission will need to assess what further measures are necessary. Taken as a whole, the package is an
important advance in the protection of small cetaceans.

2 April 2004
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CAP REFORM: TOBACCO, COTTON, OLIVE OIL and SUGAR (12965/03 and 14991/03)

Letter from the Chairman to Lord Whitty, Parliamentary Under-Secretary of State, Department for the
Environment, Food and Rural Affairs

Thank you for your Supplementary Explanatory Memorandum of 20 November 2003 and your Explanatory
Memorandum of 4 December 2003 on the above proposals. These were considered by Sub-Committee D on
14 January 2004. Document 12965/03 was cleared from scrutiny.

The Sub-Committee held document 14991/03 under scrutiny and have asked me to write to you. The
Committee were intrigued by one of the proposals relating to the regime for olive oil. The Commission’s
ExplanatoryMemorandum justifies the lack of full decoupling of subsidies for olive oil by saying that themain
production areas tend to be lagging behind in their economic development. Therefore, it seems strange that
only the smallest farms—those under 0.3 hectares—are to have all of their subsidies fully decoupled, whereas
larger farms will only have 60% of their subsidies decoupled. One would have thought that it was the smallest
farms which are most likely to be lagging behind economically. The Sub-Committee would be grateful if you
were able to clarify the Government’s stance on this aspect of the proposals.

The Sub-Committee would also appreciate the Government’s views as to the eVect of the proposal on the
British hops industry. Production of hops is declining—how does the Government view the long-term future
of the UK hops industry?

In general the Sub-Committee is in favour of decoupling of production subsidies. We urge the Government
to continue to press the case for 100% decoupling of subsidies and are unconvinced with the explanations as
to why the proposed level of decoupling for olive oil and cotton is lower than that set out in the June reforms.
We support the proposal for all direct subsidies for tobacco to be abandoned and agree with you that the
process of decoupling subsidies should not be delayed beyond the three year phasing-out timetable.

16 January 2004

Letter from Lord Whitty to the Chairman

Thank you for your letter of 16 January advising that document 14991/03 has been held under scrutiny and
looking for clarification of the Government’s position on the Commission’s proposal for decoupling of aid in
the olive oil sector.

The Commission holds the view that full decoupling for the olive oil sector would lead to diYculties in certain
areas and abandonment of olive groves. The proposed 60 per cent decoupling responds to pressure from
producerMember States and environmental bodies. The Commission considers that a national envelope equal
to 40 per cent of direct aid will provide for the preservation of olive groves with environmental and historical
value and avoid social disruption.

In considering the Commission’s proposal, we (like the Committee) identified the application of decoupling
to the smallest holdings as an apparent anomaly and challenged it accordingly. The Commission’s assessment
is that holdings with under 0.3 hectares of olive groves produce olive oil for personal consumption rather than
for selling on. Such holdings would continue this practice without the encouragement of the national envelope.
These holdings represent around 43 per cent of current aid recipients but under 6 per cent of EU olive oil
production. The Commission advise that this part of their proposal will simplify implementation and avoid
disproportionate administrative costs. Their calculations are that 0.3 hectares represents an economic
threshold.

The Government will continue to press for consistency with the June agreement which gave Member States
the option of 100 per cent decoupling with derogations for retaining up to 25 per cent coupled payments.

Turning to hops the area under production has declined significantly in recent years with growers taking
advantage of EU funding for resting and grubbing up. The market is now better balanced and growers
generally have larger holdings than those on the continent. The support of the single payment and the
flexibility provided by decoupling bodes well for the more eYcient growers.

10 February 2004
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Letter from the Chairman to Lord Whitty

Thank you for your letter of 10 February on the above proposal, which was considered by Sub-Committee D
at their meeting of 18 March. The Sub-Committee cleared the proposal from scrutiny and asked me to write
to you.

Like the Government, Sub-Committee D are concerned that some elements of these reform proposals are
inconsistent with the reforms agreed last year for “northern” products. In particular, the proposal to have only
60 per cent decoupling for cotton and olive oil is in danger of creating the impression that there is one rule for
some countries and one for others. The arguments against decoupling could, it seems, apply equally to small
farmers in the UK as to farmers in southernMember States. The Sub-Committee would urge you to continue
pushing for at least 75 per cent decoupling of payments in these sectors.
On olive oil, we are grateful for your clarification as regards holdings under 0.3 hectares. Is it the case that
they will continue to receive payments, but that they will be entirely decoupled? Although it is accepted that
many olive groves are in less favoured areas, the drawbacks of decoupling could be addressed through
other means.

The Sub-Committee are strongly in favour of the abolition of direct subsidies for the growing of tobacco, and
urge the Government to press for the rapid phasing out of these subsidies.

18 March 2004

Letter from Lord Whitty to the Chairman

Thank you for your letter of 18 March on (i) the proposal to amend Council Regulation No 1782/2003
establishing common rules for direct support schemes under the CAP and (ii) proposal for a Council
Regulation on the common organisation of the market for olive oil and table olives and amending Regulation
(EEC) No 827/68 (document 14991/03).

I am grateful to Sub-Committee D for clearing the proposal. TheGovernment agrees with the Committee that
60 per cent decoupling for cotton and olive oil is inconsistent with the reforms agreed last June. At the March
Agriculture Council, in response to arguments from producerMember States that 100 per cent decoupling for
tobacco would be inconsistent with the June agreement, Margaret Beckett argued for a higher level of
decoupling for both cotton and olive oil, for the same reason.No agreement was reached at theMarchCouncil
and the Government will seek to deploy arguments in favour of consistency with the June reforms to best
advantage at the extra Council which is to take place in Luxembourg on 19 and 20April. The Presidency hopes
to achieve agreement at this meeting but no revised proposal is expected until the Council convenes.

For holdings with olive groves of under 0.3 hectares the proposal is for full decoupling with payment under
the single farm payment scheme. On tobacco reform the Government continues to press for total decoupling
within the transition period proposed by the Commission, though there is fierce resistance to this from
producer countries.

31 March 2004

COMMISSION’S ANNUAL WORK PROGRAMME (14510/03)

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office

Sub-Committee D considered the Commission’s Annual Work Programme and your Explanatory
Memorandum of 11 December 2003 at their meeting of 4 February. They asked me to write with regard to
one matter. On page 10 of the programme, the Commission aims to “[p]resent a Communication on the use
of economic instruments to protect the environment”. It appears as though this could be referring tomeasures
similar to a carbon tax. The Sub-Committee would be interested in what the Government understands the
Commission to mean by this.

6 February 2004

Letter from Denis MacShane MP to the Chairman

Thank you for your letter of 6 February about the Commission’s Annual Work Programme and the use of
economic instruments to protect the environment.

You ask what the Government understands the Commission to mean by their aim to present “a
Communication on the use of economic instruments to protect the environment” and suggest that it could be
referring to measures similar to a carbon tax. This is essentially correct; economic instruments in this context
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are measures such as energy taxation, green house gas emissions trading and environmental state aid. The aim
of these measures is to provide incentives for people to act in a way that protects or improves the environment
and to deter actions that are damaging to the environment.

Economic instruments like this can enable environmental goals to be achieved at the lowest cost and in the
most eYcient way for businesses and consumers. They can also help to encourage innovation and the
development of new technology.

I hope this information provides the required clarification.

25 February 2004

ENVIRONMENTAL LIABILITY (5759/04)

Letter from the Rt Hon Alun Michael MP, Minister for Rural Affairs and Local Environmental Quality,
DEFRA to the Chairman

In my letter to you of 25 September, I undertook to keep you informed of developments. The European
Parliament undertook its second reading vote on 17 December.

Only four of some 60 proposed amendments were adopted. These are summarised in the attachment to this
letter (not printed).

TheCouncil, in its second reading, rejected the European Parliament’s amendments and informal negotiations
are now under way with the Parliament to attempt to reach agreement. A formal conciliation may be invoked
if agreement cannot be reached.

Formal notice of this has been sent to the Clerk to your Committee, and I attach a copy for information
(not printed).

Once the Commission’s opinion on the European Parliament’s vote has been deposited, an Explanatory
Memorandum will be submitted.

29 January 2004

Letter from the Chairman to Alun Michael MP

Thank you for your Explanatory Memorandum (EM) of 9 February, which was considered by Sub-
CommitteeD at theirmeeting of 25March. The Sub-Committee understands that, since the EMwas prepared,
agreement has been reached between the Council and the Parliament. From the reports that are available, this
agreement seems to be relatively satisfactory. However, given the potential financial implications of this
important proposal, it would be preferable were a full regulatory impact assessment (RIA) to be available in
advance of the Directive being finally adopted. Accordingly, we trust that the Supplementary Explanatory
Memorandum and full RIA promised in paragraph 8 of the current EM will be deposited shortly.

25 March 2004

Letter from Alun Michael MP to the Chairman

Thank you for your letter of 25 March, in response to the above Explanatory Memorandum.

You are right in noting that since this was submitted, the Council and the Parliament have reached agreement
on the amendments proposed following the Parliament’s 2nd reading inDecember. The eVect of the agreement
was essentially to preserve the Council’s common position, but in respect of the provisions relating to financial
security, to strengthen it. The agreed text now requires the Commission to undertake an extended impact
assessment, including a cost-benefit analysis, before submitting any proposals for a system of harmonised
mandatory financial security system. The Government’s view is that, given the disproportionate cost of
financial security, such a requirement makes it highly improbable that such a system can be proposed within
the foreseeable future. In any event, the Government remains firmly opposed to mandatory financial security.

I note the Committee’s request for a full RIA in advance of the Directive being finally adopted. Since your
letter, both the Council and the Parliament have undertaken their 3rd reading of the agreed text, and both
have adopted the Directive. It now only remains for the text to be published in the OYcial Journal, which can
be expected within the next twomonths. Nevertheless, I may be able to oVer some reassurance on the question
of financial implications.

As the Committee will recall, the 3rd Supplementary Explanatory Memorandum of 2 June 2003 (6568/02)
covered an analysis of the financial implications of the Directive. The conclusion (paragraph 9, page 4) was
that the annual costs of the proposed Directive were likely to equal the benefits. The costs were estimated to
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be between £18–£52 million, benefits £16–£50 million. The agreed Directive is substantially the same as that
on which these estimates were based and the assessment should remain much the same.

We shall be updating theRIA, in preparation for the first public consultation on transposition of theDirective,
and will invite those being consulted to comment on the assessment, and to provide further information to
enable a fuller assessment.

I will be pleased to provide the Committee with a copy of the updated RIA in due course.

4 May 2004

ENVIRONMENT COUNCIL

Letter from Elliot Morley MP, the Minister of State, for Environment & Agri-Environment,
DEFRA to the Chairman

I attended the Environment Council on 22 December 2003, together with my Right Hon Friend the Secretary
of State for Environment, Food and Rural AVairs.

The Council adopted aRegulation establishing a transitional points system applicable to heavy goods vehicles
travelling through Austria for 2004 (known as “Ecopoints”), a matter previously dealt with by Transport
ministers. Agreement had been reached between the Council and the European Parliament through the
conciliation process, but there was a discussion in Council as Austria was unable to support the outcome.
Council approved the result of the conciliation committee, with Austria voting against.

We held a short discussion on the proposed revision of the Directive on the management of bathing water. A
compromise text prepared by the Presidency was unacceptable to the Commission and to a number ofmember
states, includingGermany, Greece and Spain, who believed it would produce an insuYciently demanding new
Directive. The Secretary of State made it clear that the UK would be unable to agree to the legally binding
targets to be reached by 2015, on which the Commission wished to insist. It was evident that there was no
realistic prospect of reaching political agreement at this meeting, and the Italian Presidency decided to leave
further negotiations to the forthcoming Irish Presidency.

We debated the Commission’s proposals concerning the Kyoto Protocol’s project mechanisms in relation to
the EU scheme for greenhouse gas emissions trading.Ministers expressed their views on a number of questions
posed by the Presidency.Most supported early linking to the CleanDevelopmentMechanism, although views
were divided on whether such linking could be made available prior to the Kyoto Protocol coming into force.
There was also a range of views on the question of qualitative standards for projects, and on the use of sinks.
The Secretary of State spoke in support of quantitative limits on the use of credits.

We agreed three sets of Council Conclusions: supporting the preparation of an EU strategy to reduce
atmospheric emissions from seagoing ships: agreeing the EU’s position for the 7th Conference of the Parties
to the Convention on Biodiversity to be held in Kuala Lumpur in February: and noting the Commission’s
2003 environment policy review.

The Commission presented its recently-published proposal for a Regulation on the registration, evaluation
and authorisation of chemicals (“REACH”), urging the Council to make rapid progress and to maintain the
integrity of the Commission’s proposal. There were comments from several member states concerning the
significance of this dossier, and the need for appropriate input from both the Environment and
Competitiveness formations of the Council. Ireland confirmed that this dossier would be a priority during
their Presidency, and that they would continue to involve both industry and environment ministers. There was
no UK intervention.

There was an exchange of views on the Commission’s proposal for a Regulation to extend the Financial
Instrument for the Environment (LIFE) until 2006. Portugal Spain, Finland, France, Greece and Poland all
expressed support for early agreement, and a wish to see LIFE continue beyond 2006. Germany and Sweden
were also supportive but emphasised the need for the extension to take place within the existing financial
perspective.

The Commission spoke briefly to note that its report on the European Environment Agency was due to be
published within days.

There was no discussion of the remaining items under Other Business, which were all written items for
information.
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Over lunch we discussed the outcome of the 9th Conference of the Parties to the Convention on Climate
Change. and heard from Bórge Brende, the Norwegian environment minister, who is to chair the 12th session
of theUNCommission on SustainableDevelopment (CSD12) inApril. He informed theministers present that
he has asked the Secretary of State to chair the UNECERegional implementation Forum inGeneva on 15–16
January, which will help prepare for CSD12.

19 January 2004

EU EMISSIONS TRADING SCHEME (11863/03)

Letter from the Chairman to Elliot Morley, Minister of State, Defra

Thank you for your Explanatory Memorandum (EM) dated 13 January on the above proposal, which was
considered by Sub-Committee D at their meeting on 31 March. The Sub-Committee agreed to clear the
document from scrutiny and asked me to write to you.

The Sub-Committee were grateful for the way in the EM clearly set out the provisions of the Directive
establishing the EU Emissions Trading Scheme. However, the document to which the EM refers was dated
28 July 2003. The Directive was agreed in October 2003, and the EM is dated 13 January 2004. It is
disconcerting that this matter took so long to reach our Committee, and only did so well after agreement had
been reached. The last time Sub-Committee D had an opportunity to consider this proposal was in November
2002, when it was still in the early stages of negotiation.We stress again the importance of important proposals
being submitted for scrutiny by Parliament in good time before they are agreed in Council.

1 April 2004

Letter from Elliot Morley MP to the Chairman

Thank you for your letter of 1April expressing your concern over the length of time it took for the Explanatory
Memorandum to be submitted to Parliament.

I would like to assure you that we take our Parliamentary commitments seriously and I apologise that in this
case the Explanatory Memorandum did not reach your Parliamentary Scrutiny Committee before it was
agreed by the European Parliament in July and subsequently published in October 2003. The implementation
timetable for the EU Emissions Trading Scheme (EU ETS) is very tight and we are working hard to ensure
that stakeholders have been consulted as much as possible so that the scheme is implemented in a fashion that
is acceptable to the majority of participants. As a consequence the drafting of the ExplanatoryMemorandum
took longer than anticipated and resulted in the late submission to the Scrutiny Committees.

I apologise again for the delay and I can assure you that my Department will aim to submit all future
documents in good time.

13 April 2004

FISHERIES: BILATERAL AGREEMENT WITH DENMARK AND GREENLAND (13678/03)

Letter from the Chairman to Ben Bradshaw Esq MP, Minister for Nature Conservation and Fisheries,
Department for the Environment, Food and Rural Affairs

Thank you for your Explanatory Memorandum of 17 December 2003 and your letter of 9 December 2003
referring to the previous version of this proposal. Sub-Committee D considered these documents on
21 January and agreed to hold them under scrutiny.

The Sub-Committee agreewith the Commission’s proposal that the quota for cod fishing under theAgreement
be set at zero. They think that concerns about the sustainability of cod stocks should extend to fisheries
agreements in Western as well as Eastern waters.

The Sub-Committee share some of your concerns about the proposal to introduce a licence fee. They would
be interested to know whether the rate of 3 per cent of landing prices is in line with the rate commonly charged
in third party agreements with Southern states. The Sub-Committee note that the rules for implementing the
licence fees will be set by a comitology committee. At what stage will the licence fee be payable? It would seem
a little unfair to expect vessels to pay in advance a fee when they may not actually fish there.
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The Sub-Committee also share your concerns over the proposal in Article 3 to allow the Commission to
reallocate under-utilised quotas. The inclusion of the phrase “without prejudice to the competences attributed
to the Member States by Article 20(5) of Regulation No 2371/2002” indicates that, where a Member State
under-utilises their quota they can bilaterally agree to exchange it with anotherMember State. Indeed, it seems
to be a fundamental principle of the Common Fisheries Policy that quotas for catches are decided byMember
States. It presumably follows that the Commission can only reallocate under-utilised quotas where Member
States have themselves decided not to.Given that the proposal also introduces an annual revision of the quotas
in the light of new scientific evidence, on what basis will it be determined that a quota is under-utilised?
Furthermore, there seems to be the potential for confusion were the Commission to reallocate an under-
utilised quota and then the Member State concerned subsequently decides to reallocate the quota themselves.

The Sub-Committee would like to know what species are covered by the quota for “redfish”. They note that
your letter of 9 December 2003 said that the Agreement did not cover salmon stocks. Finally, could you also
explain the term “paper fish”, it being a phrase not previously encountered?

26 January 2004

Letter from Ben Bradshaw MP to the Chairman

Thank you for your letter of 26 January posing some questions about the Explanatory Memorandum dated
17 December 2003 on the review of the EU/Greenland Fourth protocol on fisheries.

The introduction of licence fees is a new feature in the EU/Greenland Protocol. The draft regulation sets out
the level of fees (expressed in euros per tonne) for each species of fish covered by the Protocol, ranging from
7 euros per tonnes for capelin to 199 euros per tonne for Atlantic halibut. It is diYcult to draw a comparison
with fees charged under the SouthernAgreements as these vary from agreement to agreement. In broad terms,
the fee system under the Southern Agreements comprises a charge of 25 euros per tonne of fish caught plus
an additional fee for the licence itself. This can range from nearly 3,000 euros per licence per annum to only 400
euros, depending on the type of vessel involved. The cost toMember States depends not only on the amount of
fish they catch but also on howmany licences are allocated to them. Furthermore, the fees to use a vessel have
to be paid up front regardless of whether any fish are subsequently caught.

If the UK were to catch all of its quotas of Greenland halibut and redfish, the cost incurred would be 18,000
euros and 5,000 euros, respectively. However, this has to viewed in the context of market prices. It represents
only 3 per cent of the value of catches.

There have been no discussions as yet on how the licence fee system would work so I cannot tell you whether
the fee would have to be paid in advance of the issue of any licences. I agree with you that it seems very unfair
if that were to be the case as UK vessels do not automatically go to fish at Greenland at particular times of
the year and even if they did, there is no guarantee that the fish would be there to catch.

On the question of reallocation of under-utilised quotas, the Government is extremely concerned at the
Commission’s wish to assume competence for this activity. You rightly point to the potential for confusion if
the Commission andMember States holding quota engage in quota swaps. As to how one determines whether
a quota is under-utilised, again, it is entirely unclear how and when that judgement will be made. The simplest
way would be for Member States to liaise closely with their respective industries and ask them how much of
their quotas they expect to catch and how much will be available for swaps.

You asked about the redfish quotas. There are three types of redfish around Greenland—deep-sea redfish
(Sebastes mentella), Norway haddock (Sebastes viviparus), which is almost non-commercial and golden
redfish (Sebastes marinus). New management advice on these biological units will be available by mid-2004
from the EU funded redfish project. In the meantime, the scientific advice is that the stocks are depleted and
recruitment to these fisheries is low.

Finally, the term “paper fish” refers to stocks for which a quota has been set but which are not physically
present.

17 February 2004

Letter from the Chairman to Ben Bradshaw MP

Thank you for your letter of 17 February answering the points made by Sub-Committee D on the above
proposal. Your letter was considered by the Sub-Committee at their meeting on 3March. The Sub-Committee
agreed to clear the document from scrutiny and asked me to write to you.
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The Sub-Committee share your concern about the Commission’s wish to assume competence of reallocating
under-utilised quotas. It is unclear as to how to determine whether a quota is under-utilised, and it seems
unnecessary in view of the provision to introduce an annual revision of the quotas in the light of new scientific
evidence. The proposal has the potential to be divisive and we note that the European Parliament’s Fisheries
Committee opposed the proposal on 17 February.Would you be able to provide the Sub-Committee with any
statistics on how catches under this Agreement have compared to quotas in recent years?

10 March 2004

Letter from Ben Bradshaw MP to the Chairman

Thank you for your letter of 10 March about the review of the Fourth EU/Greenland Protocol. I note that
Sub-Committee D has now cleared the draft proposal. You commented in particular on the Commission’s
wish to assume competence for reallocating under-utilised quotas and asked for information on recent catches
as compared with the quotas.

It was not clear from your letter whether you were enquiring about EU or UK catches so I am supplying
information on both. The details are annexed to this letter. You should note that the Third Protocol lasted
from 1995 to 1999, inclusive and that the Fourth (current) Protocol commenced in 2001 and expires on 31
December 2006. You should also note that the figures showing EU uptake include transfers to Norway,
Iceland and Faroes.

2 April 2004

FISHERIES: STRUCTURAL ASSISTANCE (14463/03)

Letter from the Chairman to Ben Bradshaw MP, Parliamentary Under-Secretry, Minister for Nature
Conservation and Fisheries, DEFRA

Thank you for your Explanatory Memorandum of 30 November 2003. Sub-Committee D considered the
matter on 14 January and agreed to clear the document from scrutiny. However, they asked me to write to
ask you to clarify whether the proposal has any eVect on salmon farming.

16 January 2004

Letter from Ben Bradshaw MP to the Chairman

Thank you for your letter of 16 January about Explanatory Memorandum 14463/03. You asked for
clarification as to whether the proposal has any eVect on salmon farming.

The main thrust of the proposal is to supplement and refocus the measures currently available for the
development of aquaculture to encourage a more environmentally sound and sustainable industry in line with
the main aims of the EU’s strategy for the sustainable development of European aquaculture (Explanatory
Memorandum Com (02) 511). The proposal has the potential to aVect salmon farming, other types of finfish
farming, and shellfish farming in a number of ways. However the key change is the requirement that under
measures for assistance related to aquaculture, priority should be given to:

— the development of techniques that substantially reduce environmental impacts;

— the improvement of traditional aquaculture activities such as mollusc farming, that are important in
maintaining the social and environmental tissue of special areas;

— the modernisation of existing premises;

— measures intended to benefit aquaculture through available assistance for finding/promoting new
markets and improving business operations;

— farmed species diversification.

The proposal also increases the grant available for investments in the use of techniques that substantially
reduce environmental impact, or structural costs for extensive fish farming practices that are beneficial to the
environment in certain inland and coastal sites, and it decreases the grant available for investment in the
construction of new intensive fish farms not included in the list of priorities referred to above.
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I should add, however, that the Financial Instrument for Fisheries Guidance (FIFG) programme available
under the above Regulation provides for the possibility of grant aid on a wide range of measures andMember
States have the flexibility to decide which of those will be grant-aided under national schemes. While the UK
has already made clear that it supports, in principle, the development of environmentally sustainable
aquaculture, there may well be other competing priorities for the allocation of the scarce resources under
FIFG.

11 February 2004

FISHERIES: TACS AND QUOTAS (15388/03)

Letter from The Rt Hon Margaret Beckett MP, Secretary of State, DEFRA to the Chairman

MyHon Friend, the Parliamentary Under-Secretary (Commons) and I represented the United Kingdom at a
meeting of the Agriculture and Fisheries Council in Brussels on 17 December. The Scottish and Northern-
Irish Ministers responsible for Agriculture and Fisheries were also present.

The Council agreed by qualified majority a Regulation providing for the total allowable catches for fish stocks
for 2004. Important increases in quota for haddock and nephrops were agreed subject to special licensing and
control conditions (those for nephrops to be developed by the end of next February). Annex V of the
Regulation provides for limits on fishing time in 2004 for vessels which can catch cod, which operate in the
North Sea and west of Scotland waters (as for 2003) and for the first time for vessels in the Irish Sea and the
eastern English Channel. Annex VI introduces an eVort management scheme for the North Sea sandeel
fishery, for which the Regulation also sets significantly reduced quotas.

The Council also agreed by qualified majority a long term recovery plan for cod stocks, setting a mechanism
for deciding on multiannual catch limits, and providing for annual limits on fishing eVort as in Annex V to
the TAC Regulation. It explicitly enables the Council to adjust the mechanism for fishing eVort during 2004
should it so wish. Finally the Council agreed the guide prices for fish species for 2004.

The Council adopted by qualified majority the Presidency’s compromise text for a regulation reinforcing the
current requirements regarding identification of sheep and goats.

I welcomed this proposal which met the main concerns we had registered during negotiation. The
arrangements take account of the unique structure of our sheep sector; and, subject to approval by the
Commission, our current national sheep and goat identification system of movement tags, backed up by the
animal movement licensing system, will remain until 2008; followed thereafter by the introduction of
electronic ID, which we support.

The Council noted progress made in discussion of the proposal to update rules governing the welfare of
animals during transport. The proposal was remitted for further oYcial discussion, in particular as regards
the establishment of maximum journey times.

The Council took note without discussion of progress on a draft regulation harmonising oYcial controls on
food and feed. A number of issues, notably the scope of regulation and the charges to be made in connection
with its enforcement, remain to be settled.

The Council also took note of progress in discussion of a draft regulation setting maximum residue levels for
pesticides. There was no discussion.

The Council discussed the package of proposals to reform the CAP regimes for tobacco, olive oil, cotton and
hops.We reiterated our support for the Commission in extending the principles of CAP reform to these sectors
but argued for greater decoupling of subsidies to the olive oil and—particularly—cotton sectors.We expressed
support for full decoupling in the tobacco sector, as the Commission has proposed, and called for the shortest
possible transition period. Detailed negotiation of these proposals will resume under the Irish presidency.

Under Other Business, the Italian Presidency tabled a written report outlining progress on specific hygiene
rules in the animal feed sector. The Presidency also reported on progress in negotiation of a veterinary
equivalence agreement with Russia. Austria pressed for early action to deal with low prices in the pigmeat
sector; we and several other Member States cautioned against reliance on export refunds in this sector. We
raised the problems caused for Pakistan by recent changes in the concessionary import terms applicable to
Basmati rice. The Commission took note and reported that it was consulting with Pakistan and India over the
latest information available on prices and varieties.

13 January 2004
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Letter from Ben Bradshaw MP, Minister for Nature Conservation and Fisheries,
DEFRA to the Chairman

ExplanatoryMemorandum15388/03 gives details of the Commission’s proposals for Total AllowableCatches
(TACs) and quotas for a range of fish stocks both in EUwaters and the waters of certain third countries. These
were adopted at the Agriculture and Fisheries Council on 17–19 December 2003 in advance of obtaining
Parliamentary Scrutiny clearance.

It was not possible to obtain prior clearance as the Commission’s proposals were only published on
4 December with only one discussion in the Council Working Group, before going directly to the Council less
than two week’s later.

Important decisions had to be taken, not only on the level of this year’s TACs and quotas but also on the cod
recovery programme as well as others. In the circumstances delaying the adoption of this regulation would
have been inappropriate and the UK voted in favour. Margaret Beckett has written to you separately setting
out in more detail the key elements of the measures that were adopted.

19 January 2004

Letter from the Chairman to Ben Bradshaw MP

Thank you for your Explanatory Memorandum of 19 January, which Sub-Committee D considered at their
meeting on 25 February. The Sub-Committee were grateful for the clear and comprehensive way in which the
various elements of the Regulation were set out in the EM. However, they were disappointed at not having
the opportunity to scrutinise the Commission’s proposals in advance of the Fisheries Council. Whilst
appreciating the particular circumstances of the procedure for setting TACs and quotas annually, and that
the Commission published their draft Regulation particularly late this year, it would have been preferable had
the Parliamentary Committees been able to consider a matter of such political importance in advance of
agreement. We would urge you to press the Commission to publish its proposals for TACs and quotas for
2005 in good time for consideration by national parliaments.

26 February 2004

Letter from Ben Bradshaw MP to the Chairman

The Commission proposal was published on 1 April 2004. It puts forward a number of amendments to
Regulation 2287/2003 in the light of decisions reached in international fora and as a consequence of
international agreements and new scientific information. The main changes proposed are:

— The Total Allowable Catches (TACs) for the stocks which are jointly managed by the EU and
Norway were set provisionally in the Regulation pending agreement with Norway. Following
conclusion of the EU/Norway negotiations, a number of amendments to TACs are required.

— Corrections to a special permit scheme which applies to the taking of part of the UK’s North Sea
haddock quota. Errors in the Regulation, however, made the schememore restrictive than originally
intended.

— Changes to the days at sea scheme. The UK and other Member States have not been consulted on
these changes and has suggested that they be dropped from the proposed Regulation to give time for
fuller consideration.

— Regulation 2287/2003 banned all forms of fishing within a closed area to the west of Scotland. The
amended regulation makes clear that the ban only applies to those forms of demersal fishing that
take cod.

This draft Regulation will be taken as an A point at the Agriculture and Fisheries Council on 29 April. The
Easter Recess has meant that the Parliamentary Scrutiny Committee has not had the opportunity to consider
this document. However, uncertainty about the TACs for this year has caused significant inconvenience to the
fishing industry. The UK has pressed the Commission to bring forward these changes as quickly as possible.

The Explanatory Memorandum has been prepared by my oYcials and will be lodged with Parliament by the
end of this week.

In the circumstances, therefore, I believe that delaying the adoption of this Regulation could not be justified
and the UK will be voting in favour.

28 April 2004
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FLUORINATED GREENHOUSE GASES (12179/03)

Letter from Elliot Morley MP, Minister of State for Environment and Agri-Environment, DEFRA to
the Chairman

I am writing to provide your Committee with a note of the progress made on this proposed Regulation.

The proposed Regulation has had its first reading in the European Parliament. The Irish Presidency has also
indicated that it intends to hold aCouncilWorking groupmeeting on theRegulation towards the end ofApril.
The Government’s consultation on the Commission’s proposal concluded at the end of February and a
summary/response will be published in the usual way. Meetings in the UK continue to be held with
stakeholders to ensure their views are understood.

A summary of amendments passed by the European Parliament is attached (not printed). There are many
aspects of the Parliament’s amendments that the UK would wish to support, to the extent that they provide
greater clarity of the scope and eVect of the proposal eg the amendments to article 2, many of which help
establish clearer definitions. Some other amendments would appear to have the opposite eVect however eg
amendment 13, which still lacks clarity about the meaning of “destruction”, amendments 8 and 10 which are
in part contradictory aboutwhether theRegulation does or does not cover the placing on themarket of f gases,
rather than products or equipment containing these gases and amendment 4, which may extend the scope of
the proposals in an unclear and unwelcome way.

On legal base, the European Parliament has not proposed any changes to the Article 95 EC treaty base for the
proposedRegulation. However, it has proposed adding a recital (amendment 2), which seems intended to give
some flexibility for Member States to take unilateral action along the lines permitted by Article 175 EC. As it
stands however, there are doubts as to how this could be compatible with a legal base of Article 95 EC, and
it would create considerable uncertainty about how individual Member States would interpret this recital in
relation to the purpose of the Regulation. The UK continues to prefer a text, which is split, with internal
market provisions covered by Article 95 and environmental provisions by Article 175.

Turning to the use of f gases inmobile air conditioning systems (MACS) for cars and light commercial vehicles,
the European Parliament has proposed amendments, which would have the eVect of deleting the proposed
quota system covered by articles 9 and 10. These articles, as proposed by the Commission, would deliver a
phase out ofMACSwith a global warming potential (GWP) greater than 150 over the period 2009–18. Article
10would also have allowed additional quota to be available if enhanced 134aMACSwere used. The European
Parliament (amendment 85) has also proposed the deletion of the definition of “enhanced 134a air
conditioner”.

Instead, the European Parliament has proposed a phase out and ban on MACS with a GWP higher than 50,
which would be largely although not entirely delivered through EC legislation governing new vehicle type
approval (amendment 112). For large-scale vehicle manufacturers, these requirements would begin in 2011.
From 2014 (amendment 73), Member States would be responsible for preventing the sale of new vehicles with
MACS containing f gases with a GWP greater than 50 (ie vehicles manufactured under type approvals
predating the arrangements for new type approvals to be introduced in 2011). So in eVect, there would be a
phase out and ban in the period 2011–14.

TheCommission’s proposal included leakage rate limits forMACS from the beginning of 2005. The European
Parliament’s amendments have deleted these provisions. Instead, from the beginning of 2007, new vehicle
types with MACS containing fluorinated gases with a GWP greater than 150 would have to conform to
leakage rate limits (to be laid down under a harmonised test procedure specified separately by the Commission
(amendments 111,70). Amendment 82 would require the Commission, where necessary, by the end of 2005,
to produce proposals for modifications to the EC type approval procedures to take account of the proposed
EC standard for measuring leakage rates.

Based on earlier analysis, the UK believes that the mandatory use of enhanced 134a MACS would oVer large
environmental benefits in a cost-eVective way. The UK strongly supports the principle of having the MAC
measures rooted inWhole Vehicle TypeApproval arrangements. If adopted this would provide for a workable
phase out and ban ofMACS using fluorinated gases with high GWP, which is preferable to the Commission’s
proposed approach. The Government will want to consider further whether the proposed dates for the phase
out and ban, the fluorinated gases covered and the proposed approach to leakage rates, maximises
environmental benefits consistent with a cost-eVective approach and safeguarding business competitiveness.

Amendment 25would have the eVect of including within the scope of theRegulation, requirements for leakage
tests (and equipment in some cases) for refrigeration, air-conditioning, fire protection etc equipment in all
forms of transport, including lorries, buses, coaches, planes and ships. The Government believes this is
premature and prefers the Commission’s proposed approach of confining this Regulation’s proposals to
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MACS in cars and light commercial vehicles. The Commission propose (under article 11) to carry out studies
on refrigeration/air conditioning in other forms of transport and may then make further proposals by the end
of 2005. The Government believes that this is a preferable approach.

The Government’s view remains that the use of HFCs is not sustainable in the long term, while recognising
that there are issues around the safety and feasibility of alternatives to HFCs in some applications. The basic
approach of the proposed Regulation is therefore welcomed, provided it delivers environmental benefits
proportionate to costs, taking account of the need to safeguard business competitiveness. Subject to agreement
of a final text, the Regulation will provide a valuable contribution to wider eVorts being taken to combat
climate change.

25 April 2004

HYBRID WINES (5142/04)

Letter from Lord Whitty, Minister for Food, Farming and Sustainable Energy, DEFRA

I am writing to keep you informed of some issues raised by the House of Commons Parliamentary Scrutiny
Committee as a result of their request for further information following consideration of the above report on
the use of interspecific (ie hybrid) vine varieties and my Explanatory Memorandum of 29 January 2004. In
particular, the Committee has asked whether theUK accepts the conclusions in the report and, if not, whether
it is intended to pursue this matter further; and for an indication of the benefits hybrids would provide to the
UK industry if the ban on their use in quality wine production was lifted.

The prohibition on the use of hybrid vine varieties for quality wine production is a major concern for the UK
wine industry, given that these varieties are grown more easily in the UK because of our climatic conditions.
Whilst we welcome this study, it is disappointing that it concludes that the status quo should be maintained
for the time being, and does not suggest that specific proposals are warranted, even though it does not rule
out the possibility of future changes in the light of developments, notably in relation to further research.

The report recognises that hybrid varieties are generally more disease resistant than pure Vitis vinifera, and
therefore require less fungicides and pesticides. This is useful for our producers in reducing the amount of
chemical used on vines, as well as being more environmentally friendly. The report also states that hybrids
grown under appropriate conditions in particular climates can yield better results. It is no doubt the case that
in some climates (such as the more southern Member States) hybrid varieties can produce high quantities of
poor quality wine. However our domestic industry, which is on the margins of viability for wine production,
believes that the UK climate is better suited to the cultivation of hybrids. Consequently, the potential benefits
to the UK industry, whilst diYcult to quantify precisely, could accrue as a result of it being able to market
increased volumes of quality wines.

The UK acknowledges that there is an argument that wine produced from less developed hybrids are more
likely to contain more unfavourable taste characteristics and result in wines which have unbalanced acidity
levels, and poor alcohol content. However, the report states that more sophisticated breeds of hybrids, grown
under the right conditions, have proved suitable for the production of quality wines. It is therefore
disappointing that the Commission has not acknowledged this by proposing that such varieties should be
exempt from the ban.

In view of this, and because of the UK’s particular interests we intend to ask the Commission why it has
concluded that no action should be taken for the time being to relax the current prohibition given that—as
the report states—some hybrid varieties are capable of producing quality wines.

9 February 2004

MEDICINE LEGISLATION REVIEW (8813/03)

Letter from the Chairman to Lord Warner, Parliamentary Under-Secretary of State,
Department of Health

Thank you for your letter of 10 December 2003, in which you updated the Committee on the developments
in negotiations on the reform of the EU medicines regime. Sub-Committee D considered this letter at their
meeting of 14 January 2004, although the proposals had already been cleared by them on 17 September 2003.
They asked me to write to you to support the negotiating strategy set out in your letter. Concerns had been
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expressed to Members that elements of the proposals may have the eVect of requiring veterinary medicines to
be collected from a pharmacy. The Sub-Committee would like clarification as to whether this is the case and,
if so, whether the Government will be pushing for the amendment of the relevant clauses.

16 January 2004

Letter from Ben Bradshaw MP, Minister for Nature Conservation and Fisheries,
DEFRA to the Chairman

Thank you for your letter of 16 January informing me that Sub-Committee D supported the negotiating
strategy set out in the joint letter of 10 December 2003 fromNormanWarner and myself. I am grateful to the
Committee for their support for the strategy proposed. I am also pleased to report that the European
Parliament (EP) accepted the compromise proposals outlined in our previous letter, thereby avoiding the need
for conciliation. A further Explanatory Memorandum will be submitted in due course to outline the final
package.

You mention that concerns had been expressed to Members that elements of the proposals might have the
eVect of requiring veterinary medicines to be collected from a pharmacy and you ask for clarification on
this point.

There is nothing in the proposed amendments to the EU legislation that would require veterinary medicines
to be collected from a pharmacy. Youmay recall that the Commission originally proposed the introduction of
a provision that would require a veterinary prescription for all veterinary medicinal products for use in food-
producing species. A modified form of this proposal was agreed under the Council Common Position and has
been accepted by the EP as part of the compromise package. This permits Member States to exempt certain
categories of medicines (yet to be established) from the prescription (POM) requirement. However, in
implementing this provision in the UK, we intend to establish sub-categories of POMs within national
legislation. One sub-category would includemedicines that are currently classified in theUK as pharmacy and
merchants list (PML) products and currently may be supplied by pharmacies and agricultural merchants
without the need for a veterinary prescription. We propose to amend UK legislation so that prescriptions for
medicines in this new POM sub-category may be issued by pharmacists or registered agricultural merchants.
The net eVect of this will be to retain the current arrangements for the retail supply of these products. It will
not change the present position in respect of veterinary medicines supplied from pharmacies.

In taking forward the transposition of the amended EU legislation, we also intend to progress related
recommendations in the Reports of the Independent Review of Dispensing by Veterinary Surgeons of
Prescription Only Medicines (The Marsh Report) and of the Competition Commission’s recent enquiry. One
of these is the Competition Commission’s recommendation to require veterinary surgeons to oVer their clients
written prescriptions rather than automatically supplying the required medicine. The purpose of this is to
increase the choice available to veterinary surgeons’ clients so that they may choose to have the prescription
dispensed by the prescribing veterinary surgeon, another veterinary surgeon or a pharmacy. While this may
impact on veterinary POMs supplied by pharmacies, it will increase consumer choice and will not require the
medicines to be collected from pharmacies. Furthermore, I would stress that this proposal is outside the
proposed amendments to the EU legislation.

I hope that these comments provide suYcient clarification on this issue. If you require any further information
on the proposed amendments to the EU veterinary medicines legislation please do not hesitate to contact me.

5 February 2004

Letter from Lord Warner and Ben Bradshaw MP to the Chairman

We are writing to outline the final package of agreed measures, resulting from the Commission’s proposals to
reform the EUmedicines regulatory regime. Our letter of 10 December 2003 set out a package of compromise
amendments to the Common Position. The UK supported the compromise proposals, and we are delighted
to report that following agreement by Member States by means of a qualified majority, the European
Parliament (EP) voted in favour of the package. The final compromise included some minor amendments
introduced by the EP, which did not aVect our overriding objectives. Member States adopted the agreed
provisions as an “A” point in Council on 11March 2004. As a result, the need to enter the lengthy conciliation
process was avoided, allowing agreement in advance of the enlargement of the EU.

Member States and the EP have been negotiating the Commission’s proposals since November 2001. The
proposals include amendments to Regulation 2309/93, which in 1995 established a Community marketing
authorisation and the European Medicines Evaluation Agency, and Directives 2001/82/EC and 2001/83/EC,
which set out respectively the Community code on regulating veterinary and human medicines.
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The House of Commons European Scrutiny Committee cleared the Government’s position as set out in EMs
10449/03, 10450/03 and supplementary EM 8813/03 on 9 July 2003. The House of Lords European Union
Committee cleared the position on 18 September 2003, following a joint letter of 3 September 2003 setting out
the complete set of proposals. Our letter of 10 December 2003 outlined the compromise proposals and sought
approval to support the package on oVer. The House of Commons European Scrutiny Committee and the
House of Lords European Union Committee both cleared the Government’s proposed approach.

The Government is content that the measures broadly meet our objectives for the Review, and represent the best
possible outcome, in view of the importance of concluding negotiations before enlargement of the EU. The issues
identifiedby theGovernment throughout thenegotiationprocess as of particular importance are outlined atAnnex
A [not printed]. A full Regulatory Impact Assessment is at Annex B (not printed). This updates the earlier RIA,
which was submitted on 14 May 2003 with EM 8813/03, and reflects the impact of the agreed provisions.

18 March 2004

OFFICIAL FEED AND FOOD CONTROLS (6090/03)

Letter from Melanie Johnson MP, Under Secretary of State for Public Health, Department of Health to
the Chairman

I refer to your letter of 3 June 2003 to Hazel Blears and to my reply of 17 July 2003. You indicated that you
would maintain a scrutiny reserve until the results of the Food Standards Agency’s public consultation
exercise and a fuller Regulatory Impact Assessment (RIA) were available.

The responses received to the Food Standards Agency’s public consultation, in general terms, indicated strong
support for the objectives of the proposal and for a risk-based proportionate approach to oYcial controls.

Significant progress has been made on the proposal under the Italian and Irish Presidencies and it is hoped
that political agreement at first reading will be obtained in February 2004. The provisions on financing of
controls have been the most contentious. Views of the Member States vary widely so compromise proposals
are now being considered. An updated RIA, which reflects these amended provisions, has been produced and
is enclosed (not printed). It should be noted that the provisions are still subject to change but a supplementary
EM will be produced if any such changes have a potentially significant impact.

As you may be aware, the proposal has received clearance from the House of Commons following a debate
in European Standing Committee C which took place on 29 October 2003.

28 January 2004

Letter from the Chairman to Melanie Johnson MP

Thank you for your letter of 28 January and accompanying partial regulatory impact assessment. They were
considered by Sub-Committee D on 3March. The Sub-Committee agreed to hold the documents under scrutiny.

The Sub-Committee thought this was an important proposal. To what extent will it lead to more eVective
controls of illegal imports and bushmeat? In some instances, the level of checking of imports at present is quite
low and ineVective. It is to be hoped that this measure will improve on that.

With regard to the question of criminal sanctions for certain infringements of the proposal, the Sub-
Committee noted that the latest draft has favoured the UK position: that a Community measure cannot
specifically require criminal sanctions. However, the regulatory impact assessment, at page 6, said “This is still
under discussion.” Are you able to update us on the latest negotiations on this point please?

The Sub-Committee have askedme to urge you to keep the costs to small businesses arising from this proposal
to a minimum. Are you able to update the Sub-Committee on how the costs of financing the new controls will
be determined? Will the costs of import checks for certain “high-risk” products only apply to imports coming
from outside the EU? Have you any estimates as to how much such checks would cost?

8 March 2004

Letter from Melanie Johnson MP to the Chairman

Thank you for your letter of 8March 2004 informing me that Sub-Committee D has held the above document
under scrutiny. The Sub-Committee had a number of questions which I have addressed below. In addition, I
wish to update the Committee on progress of the proposal through the co-decision process.
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Negotiations have progressed rapidly within the Council and the European Parliament and, following close
co-operation between the various institutions, the Irish Presidency is expected to seek agreement at first
reading on a compromise text at either the 26/27 April or 24/25 May Agriculture Council.

The first reading amendments accepted by the European Parliament are enclosed and are consistent with those
negotiated between the Member States and the Commission in the Council discussions. The compromise text
that has emerged is consistent with the UK Government negotiating aims.

The final Regulatory Impact Assessment for the proposal is enclosed under cover of a supplementary
Explanatory Memorandum and provides further information on the compromise text. In part, I believe that
it addresses the questions raised by Sub-Committee D but I shall also deal with them here.

The proposal introduces harmonised rules across the Community for import controls on products of non-animal
origin and requires more stringent checks on those considered to represent a risk to human or animal health. As
such, it aims to minimise illegal imports of these products. The proposal does not alter the current regime of
veterinary checks on products of animal origin and does not directly address the issue of illegal imports of bush
meat. However, the Committee will wish to note that following a November 2002 Cabinet OYce report on the
organisation of theGovernment’s controls of imports of animal, fish, plants and their products, HMCustoms and
Excise are now responsible for anti-smuggling checks and identification of illegal imports of meat.

With regard to criminal sanctions for certain infringements of feed and food law, the compromise that was
being discussed when I wrote previously is reflected in the compromise text. The requirement now is for
Member States simply to have a system of eVective, proportionate and dissuasive sanctions in place and this
accords with the UK Government position on this issue.

The financing of oYcial controls has been themost contentious issue during the negotiations. The compromise
that has emerged requires mandatory fees to be imposed in those sectors where this is required under existing
legislation with flexibility in others such that Member States may charge if they wish. Details of the main
elements of the compromise are included in the RIA. With regard to import controls for ‘high risk’ products
of non-animal origin (this refers only to products from third countries), fees may be established when such
products are identified through European Commission comitology procedures. It is not possible at this stage
to specify the type and nature of the products involved and, therefore, to establish potential costs. However,
on the basis of the information we do have, and which is included in the RIA, it is estimated that this may
amount to approximately £2 million per annum.

1 April 2004

Letter from Melanie Johnson MP to the Chairman

This letter confirms that the European Commission’s proposal for a regulation on oYcial feed and food
controls was adopted formally at the 26 April 2004 meeting of the Agriculture Council.

A first reading agreement between the Council and the European Parliament was reached and the Regulation
was adopted on the basis of qualified majority voting. The Regulation will enter into force 20 days after its
publication in the OYcial Journal. The provisions will apply from 1 January 2006 with the exception of those
on financing of oYcial controls which will apply from 1 January 2007.

You last considered and cleared the proposal on 23 April 2004.

The Commission’s original proposal was amended as set out in the supplementary explanatory memorandum of 1
April 2004 and the changes were reflected in the final Regulatory Impact Assessment which was attached to this.

10 May 2004

PROTECTION OF ANIMALS DURING TRANSPORT (11794/03)

Letter from the Chairman to Ben Bradshaw MP, Minister for Nature and Fisheries, DEFRA

Thank you for your Explanatory Memorandum (EM) and Partial Regulatory Impact Assessment (RIA) of
29 March, which were considered by Sub-Committee D at their meeting of 31 March. The Sub-Committee
agreed to hold the documents under scrutiny and asked me to write to you. Although they were able to
consider this matter at such short notice, it is much preferable, especially on important proposals, for
documents to be submitted for scrutiny well in advance on Council meetings.

This proposal is undoubtedly likely to be controversial and will generate publicity. Therefore, it need hardly
be said that it needs full consideration before being agreed to. In paragraph 11 of your EM you say that Defra
has carried out a formal consultation on the proposals.What were the results of that consultation?Would you
be able to provide the Sub-Committee with a summary of the responses?
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In paragraph 6.1 of your EM you helpfully set out the latest compromise text issued by the Presidency. Will
the Government be supporting this text? How likely do you think it is that this compromise text will be
acceptable to allMember States? Towhat extent have the accession countries been involved in the negotiations
on this proposal?

In your first EM on this proposal, dated 20 October 2003, you expressed concern about the choice of legal
instrument—aRegulation. The Sub-Committee agree that Regulations need to be clear in their scope and well
drafted. Have your concerns been met in the latest text?

One of the elements of the proposal which has attracted publicity is the possibility that horses may be exported
from the UK for slaughter. As you will know, this does not happen at present due to the system of “minimum
values”. Will it now be the case that horses can be exported from Britain for slaughter? Unfortunately
paragraph 6.2 of your EM is not explicit on this question.

Paragraph 8 of the RIA says that criminal sanctions will be imposed for non-compliance. You will be aware
that it is ultra vires for Community legislation to specify that criminal sanctions be imposed. We therefore
assume that the wording of Article 24 of the proposal dated 24 July 2003 still applies—namely that the
“penalties provided for [by Member States] must be eVective, proportionate and dissuasive.” What specific
elements of the proposal do you envisage imposing criminal sanctions for breach of? How severe are the
sanctions likely to be?

If at all possible, it would be most helpful for an early reply to the above queries. That way, Sub-Committee
D’s members can consider the matter again in advance of the 26–27 April Agriculture Council.

1 April 2004

Letter from Ben Bradshaw MP to the Chairman

Thank you for your letter of 1 April, I am grateful to the Committee for considering these proposals.

I regret the short notice provided for Parliamentary Scrutiny, this is a result of the timetable adopted by the
Irish Presidency to try reach a conclusion on these proposals at the April Agriculture and Fisheries Council.
The outcome of these discussions is by no means certain and it is possible that the proposals may be rejected
in their entirety. If that happens the current legislation will remain in force and the UK cannot expect new
proposals to be presented in the foreseeable future.

To reply to your specific questions the Government’s consultation on the Commission’s proposals elicited
some 30 responses from a range of interests including the livestock and transport sectors, enforcement
agencies, veterinary, equine and animal welfare organisations. Therewas a general welcome for those elements
of the proposals that would improve understanding and enforcement, such as transporter training and
competence, vehicle inspection and standards. There was also a general condemnation of the Commission’s
proposal that animals should rest on the vehicle for 12 hours. This was unacceptable on animal health and
welfare grounds. Animal welfare organisations were concerned that the proposals did not set absolute (8 hour)
limits on transport for slaughter. They also supported the most stringent standards for vehicle design and
increased space allowances. The farming and livestock industry were concerned about the eVect of the
proposed shorter journey times on the movement of animals within the UK, in particular from remote areas
and through UK livestock markets. They also regarded the proposed space allowances as too generous and
not reflecting the reality of animal transport and the proposals for ventilation, temperature and humidity
monitoring and control as unrealistic. Most respondents also raised specific and detailed technical issues.

The consultation exercise did not provide evidence of anticipated costs. Continuing discussions with industry
suggest that the greatest costs will arise from changes in journey times and space allowances. These include
the cost of additional drivers’ hours as a result of the proposed change in pattern of journeys and of the
potential reduction in space allowances on the transport of sheep from farms, in particular, but not exclusively
from the remoter regions.

The UK is disappointed by the Irish Presidency compromise, which was summarised in the Supplementary
Explanatory Memorandum, as it does not deliver a real improvement on the current rules in the crucial area
of maximum journey times. EU Member States remain widely divided on this issue. The accession countries
have been represented at all technical discussions in Brussels. Most have not spoken, but those who did
supported the proposals, including shorter journey times.

The UKwould prefer such a complex proposal to be implemented by directive and would support any moves
in that direction. We have worked closely with the Secretariat to improve and clarify the text where possible.
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In respect of sanctions, the wording of article 24 continues to apply. The UK expects that any penalty
provisions in our implementing instrument will follow those of the current Welfare of Animals (Transport)
Order 1997 and it shall be an oVence under the Animal Health Act 1981 to contravene or fail to comply with
any provision.

The issue of horse exports is complex and was addressed by Alun Michael in a Westminster Hall debate on
Wednesday 31 March. Although there is no ban on the export of horses for slaughter from the UK, our
national rules on horse and pony exports, sometimes referred to as “minimum values”, place restrictions on
the export of certain working horses (intended for work abroad) and low value ponies. There is no trade in
horses from the UK for slaughter and we have no wish to see any such trade start. We have obtained specific,
welfare based provisions in the proposals to limit the transport of low value unbroken ponies and to protect
horses and their welfare, not only in the UK but across Europe including the accession states. Alun Michael
undertook to consider carefully a proposal for an amendment, supported by the European Parliament, that
EU member states might ban the export of horses for slaughter.

19 April 2004

Letter from the Chairman to Ben Bradshaw MP

Thank you for your letter dated 19 April. The members of Sub-Committee D have had an opportunity to
consider it this week.

The Sub-Committee did not feel able to release the document from scrutiny. It would be stating the obvious
to say that the protection of animals during transport is an extremely emotive issue which attracts strong
opinions. Alas, the presidency’s compromise text does not suYciently safeguard the welfare of animals.
Should further concessions not be made, we think that the Government should vote against the proposal.

The Sub-Committee are concerned about the potential for the cycle of journey times to be endlessly repeated.
This would put intolerable strain on the animals. There should surely be some finite limit to the journey times.
Further, should animals no longer be required to rest at approved staging points, we believe that the ability
for inspections to take place may suVer.

23 April 2004

RECOVERY PLAN FOR SOLE (5199/04 and 5205/04)

Letter from the Chairman to Ben Bradshaw MP, Parliamentary Under-Secretary, Minister for Nature
Conservation and Fisheries

Thank you for your ExplanatoryMemorandumof 12 February on the above proposal, which Sub-Committee
D considered at their meeting of 17March. The Sub-Committee agreed to hold the documents under scrutiny
and to consider them again once the regulatory impact assessment (RIA) is prepared. They note that your
Memorandum says that the RIA should be available by June, but that a decision on this proposal is expected
under the current Presidency, which ends on 30 June. We trust that the RIA will be deposited in good time
for scrutiny ahead of agreement.

18 March 2004

SHEEP AND GOATS: IDENTIFICATION AND REGISTRATION (15829/02)

Letter from Ben Bradshaw MP, Minister for Nature Conservation and Fisheries, DEFRA
to the Chairman

Thank you for your letter of 18 December relating to the proposal to identify and register sheep and goats.

In your letter you state that the farming lobby is opposed to the proposal, thinking it unworkable and costly.
I agree that the industry was very concerned at the Commission’s original proposal, but we have worked
closely with them during the Council working group negotiations and they are content with the package we
have now secured. Indeed, the NFU reported in their Press Release of 17 December 2003, that they welcomed
the deal struck by EUFarmMinisters in Brussels on sheep identification, describing it as a victory for common
sense. Perhaps it would be helpful if I explained the progress we made in greater detail.

The original proposals, as you are aware, provided for, amongst other things, individual animal recording and
double tagging. These were the main concerns of both the Government and the industry. We managed to
remove completely the provision for individual animal recording. There is still a requirement for double
tagging but we have secured a provision which will allow us to continue with our existing system, subject to
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Commission approval, until electronic identification becomes mandatory on 1 January 2008. Provided we
secure the Commission’s approval of our existing system, industry will largely be unaVected by the proposals
in the medium term as the status quo will be maintained, with possibly minor modifications, until at least
1 January 2008.

From 1 January 2008, the new rules provide for the mandatory introduction of electronic identification of
sheep and goats. In the UK, goats will be excluded from this requirement as the number of goats in the UK
falls below the threshold for caprine animals (article 9). I remain unhappy with the mandatory introduction
of electronic identification for sheep because I have yet to see a proven business case from the Commission for
its introduction. Indeed, we made this very clear at the December Council meeting and we shall continue to
press the Commission to come forward with a cost benefit analysis. The Commission are however required to
come forward with a further report on the technical aspects of electronic identification by June 2006 and we
shall be very vociferous in our views if we are not satisfied that there is a workable and aVordable solution
available.

We could have voted against this proposal because of our concerns regarding electronic identification but we
would have certainly been out-voted as this proposal was adopted on the basis of a qualified majority. Voting
in this way presented a major risk in that we could have lost the major concessions we had already gained.
This was not in my view a risk that was worth taking. If we had not secured the many concessions we did,
we would now be faced with a Regulation which is directly applicable in the UK and which would have been
unworkable and far too costly for the industry to operate.

The fact that we were unable to update the Committee on progress with negotiations until such a late stage was a
cause for concern and my oYcials were in contact with the Clerk to your Committee about this. My oYcials were
advised, as you say in your letter, that scrutiny clearancewas not an issue as technically clearancewas given in your
letter of 18 September. I am sorry that we were unable to deposit the final text for scrutiny by the Committee in
good time before it came for agreement at the December Council. The last working groupmeeting was held on 26
November and further gains were secured at this meeting. My letter of 2 December reported on the gains we
believed we had achieved thus far. A final text was produced by the Council Secretariat for COREPER on 12
December and it was this text that was taken forward to Council and voted on 17December. In the circumstances
I am sure you will appreciate why it was not possible to provide the Committee with the final text in advance of
the Council meeting. It is certainly our aim to do this wherever possible.

12 January 2004

Letter from the Chairman to Ben Bradshaw MP

Thank you for your letter of 12 January relating to the proposal to identify and register sheep and goats. Sub-
Committee D took note of it at their meeting on 21 January.

The Sub-Committee asked me to urge you to ensure that there is suYcient preparation in advance of the
introduction of electronic tagging in 2008. In particular, a pilot scheme should be set up in the UK prior to
electronic tagging becoming mandatory, such that any problems can be resolved in a relatively cost-free
manner. The Sub-Committee also think that a thorough cost-benefit analysis should be drawn up; indeed, it
would have been much preferable if this had been available before the Regulation came up for agreement.
Once again the Sub-Committee stresses the necessity of keeping the cost of this Regulation to farmers to a
minimum.

26 January 2004

Letter from Ben Bradshaw MP to the Chairman

Thank you for your letter of 26 January relating to the new EU rules on the identification of sheep and goats.

As I reported in my letter of 12 January, I remain concerned over the absence of a proven business case from
the Commission prior to the introduction of mandatory electronic identification of sheep. Indeed, we made
this very clear at the December Council meeting and we shall continue to press the Commission to come
forward with a cost benefit analysis.

As you rightly point out, it is important we ensure that we are adequately prepared for the introduction of
electronic identification of sheep in 2008. Your committee identified the need for a pilot trial and I fully
support that conclusion. In fact, on 3 February, we announced the award of a contract to ADAS to conduct
a trial of electronic identification (EID) and electronic data transfer (EDT) within the English sheep industry.
The trial will assess how easy the equipment is to use and will look at training and support requirements for
use of EID and EDT on farms, and in abattoirs and markets. It will also identify potential benefits of EID/
EDT for the sheep industry.
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The trial will take place within three cluster areas, in the North East, South West and Midlands and will
include a minimum of 50 lowland, upland and hill farms in total, selected to ensure a full range of
environmental conditions, production systems and farmer attitudes to the technology. Around 70,000 sheep
will be electronically identified using a range of eartags and boluses. In addition, use of EID and EDT will be
examined and tested in a small number of markets and abattoirs at key stages during the sheep production
cycle.

ADAS will monitor and report back to Defra as the trial progresses and interim findings are expected by the
end of September 2004. The study will conclude with the production of a final report in June 2005. The project
has widespread support from the farming industry with whom Defra has worked in partnership during the
setting up of the project. We are also working closely with the devolved administrations who are conducting
separate projects on other aspects of EID and EDT, to ensure a co-ordinated UK approach.

As I have previously explained, the Commission are required to come forward with a further report on the
technical aspects of electronic identification by June 2006 andwe shall certainly be feeding into them the results
of our pilot trial. We intend to work closely with the Commission to ensure that workable and aVordable
solutions are available before the technology is rolled out country-wide.

12 February 2004

TARIFF QUOTAS FOR CERTAIN NORWEGIAN AGRICULTURAL AND FISHERY PRODUCTS
(11344/03)

Letter from Lord Whitty, Minister for Food, Farming and Sustainable Energy, DEFRA to the Chairman

I am writing to you in connection with the above proposal concerning a Council Regulation which amends
the tariV quotas for various agricultural and fishery products covered by Protocol 2 to the Bilateral Free Trade
Agreement between the European Community and Norway.

An Explanatory Memorandum was commissioned on 14 July, and while the EM was being prepared for
consideration by your Committee the proposal appeared at very short notice on the Agenda for the External
Relations Council on 21 July as an A point.

The proposal moved speedily towards adoption because it needed to be approved before the end of July to
enable the amended tariV quotas to come into force so as not to prejudice the bilateral trade agreement. As
the proposal was merely a routine matter that was of no consequence to the UK, the Parliamentary Scrutiny
Reserve was breached. The UK took this course of action because it would have proved embarrassing for one
Member State towithhold agreement to a routine proposal to alter tariVs in respect of an already existing trade
agreement between the EU and Norway.

Unfortunately, due to an oversight, this proposal was not included in the Secretary of State’s round-up letter
of 20 October 2003 concerning proposals handled during the Summer Recess. To complete the Parliamentary
Scrutiny process, an Explanatory Memorandum has been prepared and lodged with Parliament.

I apologise for this oversight and subsequent delay, and I can assure your Committee that my Department
takes seriously the Parliamentary Scrutiny process.

26 January 2004

TRADITIONAL HERBAL MEDICINAL PRODUCTS (8532/03)

Letter from Lord Warner, Parliamentary Under-Secretary of State, Department of Health
to the Chairman

Following my letter of 9 December 2003, your Committee may find it helpful to receive a further update
following the recent formal adoption of the Directive at a Council of Ministers meeting.

As anticipated, the Directive was supported by the European Parliament in Plenary on 17 December 2003.
The Parliament also voted in favour of the two minor amendments highlighted in my previous letter. As you
may recall, these amendments have no substantive eVect and only serve to clarify or emphasise the purpose
of specific provisions. With the exception of these amendments, the Common Position considered and
approved by your Committee on 17 September 2003 remains unchanged. The two amendments of the
European Parliament are attached at Annex A for your information (not printed).

As stated in its formal opinion of 19 February 2004 (Document No. 6525/04), the European Commission has
accepted the Parliament’s amendments in full. COREPER also approved the amendments at the beginning
of March.
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Although the consideration of the Directive at Council as an “A” point was anticipated early this year, the
precise timetable was unknown. We have subsequently been informed that the Directive was agreed by the
Competitiveness Council on 11March.We understand that it is now likely that the Directive will be published
in the OYcial Journal of the European Community, and so come into force, in the next few weeks.

Following oYcial publication, Member States will be required to implement the Directive into their national
legislation within 18 months and, based on current estimates, a new simplified registration scheme for
traditional herbal medicinal products may in place by October 2005. During implementation, we will continue
to work closely with the herbal sector to streamline requirements where consistent with the protection of
public health and I will of course provide you with a finalised Regulatory Impact Assessment (RIA).

5 April 2004

URBAN ENVIRONMENT STRATEGY (6462/04)

Letter from the Chairman to Keith Hill MP, Minister of State, Office of the Deputy Prime Minister

Thank you for your Explanatory Memorandum dated 8 March. It was considered by Sub-Committee D at
their meeting of 31 March. The Sub-Committee agreed to hold the documents under scrutiny and asked me
to write to you.

The Sub-Committee are strongly of the opinion that certain elements of this proposal raise significant
questions of subsidiarity. As theCommunication acknowledges, urban areas are very diverse; and it is the local
level that is best suited to develop solutions to the problems they face. The role of the EU, prima facie, should
be limited. There may be scope for EU action in facilitating the sharing of information and best-practice,
providing it is not too bureaucratic. However, there seems very little justification for the imposition by
Community legislation of the two new plans that are proposed—the “urban environment management plan”
and the “sustainable urban transport plan”. We would need lots of persuading to be convinced that these
elements of the proposal are in conformity with the principle of subsidiarity. Thus we urge you to make
representations to the Commission to either drop these proposals or to demonstrate an urgent need for
Community action in this area.

Lastly, in paragraph 22 of your ExplanatoryMemorandum, you talk of the local transport plan system which
exists in the UK. Would it be possible to provide the Sub-Committee with a little more information on these
plans? In particular, when were they set up? Who draws them up? What do they cover? Are they enforceable
and, if so, how?

1 April 2004

Letter from Keith Hill MP to the Chairman

Thank you for your letter regarding the Sub-Committee D’s views on the Communication.

I agree that certain proposals in the Communication raise questions of subsidiarity and my legal team has
already looked at the proposals in light of these concerns. We will be pursuing with the Commission how any
legislative measures that might be proposed could be justified, having regard to the principle of subsidiarity.

We have already responded informally to the Commission, indicating that we broadly welcome the
Communication and the Commission’s interest in promoting sustainable cities. We have already voiced our
concerns that the current proposals would impose significant additional bureaucratic burdens for central and
local Government, and that the legislative approach would also threaten the important principle of
subsidiarity. We would instead support an approach based on the sharing and promotion of good practice
and not a legislative route to achieving the aims.

We will of course be writing formally to the Commission with the UK position. We are also aware that other
Member States have similar reservations and we are hopeful that they will respond to the Commission in
similar terms.

In response to your questions on local transport plans, please find attached a brief note explaining what
they are.
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LOCAL TRANSPORT PLANS

What are Local Transport Plans?

LTPs were established as a way of ensuring that local transport problems are solved using local solutions. The
LTPs involve national and local government working in partnership, with government funding local
authorities to deliver an integrated transport system that meets the local and national priorities.

When were LTPs Established?

The Local Transport Plans were first submitted in 2000, to cover a five year period from 2001–02 to 2005–06,
with a budget of £8.4 billion. We are soon to embark on the second period of Local Transport Plans running
from 2006–07 until 2010–11.

Who Draws up LTPs?

LTPs are designed by local authorities in England (outside London), to highlight the local transport outcomes
they desire to achieve over a five-year period. The LTPs created by local authorities are based on guidelines
provided by the Department for Transport.

What do LTPs Cover?

LTPs cover the full spectrum of local transport modes, including private car, public transport, walking and
cycling. They aim to tackle transport-related issues in an integrated and comprehensiveway. The LTPs explain
how the strategic local aims will be met through the:

— Maintenance of local roads and bridges.

— Provision of integrated transport schemes.

— Provision of major transport schemes costing more than £5 million.

Are they Enforceable and if so How?

TransportAct 2000 required all Local TransportAuthorities in England (outside London) to produce anLTP.
All the authorities met this requirement.

The LTPs were assessed byMinisters to determine an indicative funding allocation for the five-year period for
each local transport authority. The authorities each provide an Annual Progress Report, showing how
successful they have been at meeting their objectives and targets. Based on the evidence of the APR, a decision
is taken whether to accept, increase or reduce the indicative allocation based on the LTP. The LTPs andAPRs
scores are also published.

10 May 2004
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Legal Affairs (Sub-committee E)

AUDIT OF ANNUAL AND CONSOLIDATED ACCOUNTS (7677/04)

Letter from the Chairman to Jacqui Smith MP, Minister for Industry and the Regions and
Deputy Minister for Women and Equality Department of Trade and Industry

The proposedDirective was considered by Sub-Committee E (Law and Institutions) at its meeting on 12May.
The Committee decided to retain the document under scrutiny.

We are grateful for the clear statement of the Government’s initial views on the proposal. We agree that there
are a number of points relating to the scope of theDirective which need to be clarified, including what is meant
by “public interest entity”.We also share your concerns as regards the proposed comitology provision. Article
48 appears to be far too wide. Not only might the provision be used to make changes to the substantive
provisions of the Directive (we too support a principles-based approach, rather than detailed prescriptive
rules) but there are also implications for democratic accountability and national parliamentary scrutiny.

You emphasise that there must be time for consultation and proper economic assessment to guard against
unintended consequences and unforeseen costs. We agree it is important that there should be the fullest
consultation on the Directive and we look forward to receiving your RIA in due course. It would be helpful
if that included a brief summary of the results of your consultation exercise. Finally, we also agree that the
Commission should itself undertake a detailed impact assessment. We are most pleased to hear that you will
be urging the Commission to do this.

13 May 2004

COMMUNITY PATENT COURT (5189/04 and 5190/04)

Letter from the Chairman to Lord Sainsbury of Turville, Parliamentary Under-Secretary of State for
Science and Innovation Department of Trade and Industry

The two Council Decisions were considered by Sub-Committee E (Law and Institutions) at its meeting on
10 March. As you will recall from our earlier correspondence on the Community Patent, the Committee has
consistently urged that the Community Patent system must have judicial arrangements which command the
confidence of industry. We support the creation of a Community Patent Court integrated into the
Community Courts.

There are a number of matters in relation to which the Committee would be grateful for further information.
The first relates to the appointment of judges to the new Community Patent Court. In your Explanatory
Memorandum you say “both the judges andmembers of theAdvisory Committee are to be selected from those
with high levels of legal expertise, and in the case of the judges this should be patent expertise”. Having regard
to the fact that the new Court would be asked to resolve disputes between private parties, may have to resolve
complex issues of fact and would make appropriate orders, including the possibility of damages against a
party, would you agree that it is essential that those appointed as judges to the newCourt should have practical
experience and not just knowledge of patent law?

We note that Article 2 of Annex II that the judges will be chosen from candidates “presented by the Member
States”. What procedure will the Government adopt in deciding whether and, if so, who to present as a
candidate for appointment to the Community Patent Court? Further, Article 3 provides for the advisory
committee to include “lawyers of recognised competence”. We believe that it is essential that the committee
should include judges with experience in patent cases. Does the Government agree and if so what steps can be
taken to ensure this?

Article 7 provides for the appointment of technical experts as Assistant Rapporteurs and, as regards their
appointment, makes reference to Article 13 of the Statute of the Court. Are the Government satisfied with the
procedure being proposed? It would be helpful if you could describe more fully what is envisaged.

Article 23 of Annex II is new and deals with Court fees. The Commission’s Explanatory Memorandum
provides some information on the criteria by which they might be fixed. It would be helpful if you could
provide the Committee with more information on this subject. What is the Government’s view on the criteria



95legal affairs (sub-committee e)

which might be relevant and the level at which the fees should be fixed? Would fees be payable in relation to
any appeal from the European Patent Court to the CFI and from the CFI to the ECJ?

The Committee also has questions concerning the language of proceedings before the Community Patent
Court. Under Article 25 of Annex II the basic rule is that the Court will conduct proceedings in the oYcial
EU language of the Member State where the defendant is domiciled. Where a Member State has more than
one oYcial language the defendant may choose between them. This could result, for example, in proceedings
relating to the alleged infringement by an Estonian company in the United Kingdom of a Community Patent
owned by a UK citizen being heard in Luxembourg in Estonian. With the exception of the domicile of the
defendant all the relevant acts may have occurred within the UK and all the relevant materials may be in
English. We can see that there is a strong argument that the rights of defence are better served if the language
of the proceedings is that of the defendant. There is the precedent for Article 25 in Article 29 of the Rules of
Procedure of the Court of Justice, but the latter would seem to be dealing with cases where the applicant is an
institution of the Union which will of course have the resources to plead in all EU languages. It should not be
assumed that the defendant in patent litigation will always be the “little man” and the patent owner will have
extensive resources.

Does the Government agree that in the circumstances described above the case should be heard in Estonian?
Might not this be another example where the problem of languages may operate to deter the use of a
Community Patent? How in practice will the applicant deal with the case where there is more than one oYcial
language in the defendant’s Member State? We note that Article 29 of the Rules of Procedure of the Court of
Justice diVers here, enabling the applicant to choose the language of the proceedings. Further, does the
Government accept that the “domicile” of the defendant should be the relevant criterion? Might not
“residence” be more appropriate? How would “domicile” be determined in the case of a company?

Finally, we note that the proposal to increase the number of judges in the CFI is based on the assumption that
there are 15. Following enlargement, there will of course be 25 in a CFI which may have a reduced workload,
when staV cases are hived oV to the new European Civil Service Tribunal. Does the Government accept that
there should be 28 judges in the CFI? Surely 28 judges in the CFI is excessive.

The Committee decided to retain the documents under scrutiny. We look forward to receiving your response
to the questions set out above.

11 March 2004

Letter from Lord Sainsbury of Turville to the Chairman

I am replying to your letter of 11March 2004, concerning the proposedCouncil Decisions on the jurisdictional
arrangements for the Community Patent.

I welcome the support of your Committee on the creation of a Community Patent Court which is integrated
into the Community Courts, and agree with your concern that the Community Patent requires a judicial
system which commands the confidence of industry.

You have asked for information about several issues, which I address below. For some of these, as there has
not yet been any substantive discussion between the Commission andMember States about the two proposals,
we do not have suYcient detail at the moment to respond in full. When we do, I shall ensure that you are kept
informed.

Appointment of Judges

On the expertise of the judges appointed to the court, the Government agrees that it is very important that
they should be appointed on the basis of not only their knowledge of patent law, but also their practical
experience in administering the law.

Articles 2 & 3 of Annex II

You have asked about the procedures to be adopted in presenting candidates for appointment to the
Community Patent Court, and who should be members of the committee advising on such candidates. In the
absence of any discussion on the two proposals, we have as yet not firmed up our conclusions as to how we
might best deal with them. We are, however, mindful of the need to ensure that appointees to the Court and
the advisory committee have the necessary experience.
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Article 7 of Annex II and Article 13 of the Statute of the Court of Justice

In accordance with Article 13 of the Statute, the appointment of assistant rapporteurs would be provided for
by a unanimous decision of the Council, on a proposal from the Court, and the appointments themselves
would be by the Council. We note that the appointment of “assistant rapporteurs” to assist the judges of the
ECJ has always been a possibility under the Statute, although no proposal has previously been made. Whilst
we are aware of the increasing tendency for expert members to be involved in specialist tribunals, such as the
Competition Appeal Tribunal, we nevertheless have a few initial concerns: for instance as to whether the
relatively low number of post holders suggested (at least initially) will be in a position to deal adequately with
the full range of technical subject matter with which they may have to deal; and whether the appointment
process (similar to judges) may not be flexible enough to move quickly when seeking candidates of the quality
needed. As you have rightly pointed out, industry needs to have confidence in the system, and we are not sure
that the current proposals will satisfy their needs.

Article 23 of Annex II

As to the fees regime, it is too early to say what levelsmight be set.We agree in principle with the Commission’s
view that litigation about the ownership and extent of private rights should be subject to some sort of fee, and
hope that a balance can be drawn between the needs of industry, particularly smaller companies, to access
justice, whilst at the same time ensuring that the fees system does not give rise to undue vexatious referrals to
the court. As with the Community Patent Regulation itself, we would expect that the fees required to be paid,
whether at first instance or during later appeal stages, would be lower than the fees required to be paid in
litigating across all Member States, and commensurate with Community-wide jurisdiction.

Language

I recognise your concerns about the proposed language regime. Industry has also outlined similar diYculties.
We hope that we will be able to work with the Commission andMember States to agree on a language regime
which will prove more flexible than the current proposals. We will have a clearer idea of how this might be
achieved once discussions have begun.

You also raise a point about whether the criterion “domicile” or “residence” is most appropriate to use in
determining the language of proceedings. We do not think that “domicile” is used here in the sense that the
term has in UK domestic law, andmay indeed be intended to be more akin to “residence”. However, we agree
that the current draft of Article 25 of the Decision is not satisfactory on this point, as the draft Decision
contains neither a definition of domicile (like that in relation to legal persons in the Brussels and Lugano
Conventions andArticle 60 of Regulation 44/2001), nor a choice of law rule to assist in determining thematter.
We therefore think it will be necessary to clarify this aspect of the draft, should domicile remain as a criterion
to determine the language of proceedings before the Court. As indicated above, we have considerable
sympathy with the concerns expressed about the appropriateness of domicile as a criterion in any event, and
will be seeking to improve the flexibility of the current draft in future discussions.

Number of Judges in the CFI

We note your final point raising concerns about the number of judges sitting in the CFI post-enlargement.
Although jurisdiction for staV cases is to be transferred to the StaV Tribunal, the CFI’s caseload will increase
considerably as a result of a proposal for the transfer of jurisdiction over certain direct actions from the ECJ
to the CFI which is likely to be adopted by the Council shortly. We also expect the Court to bring forward a
proposal for a transfer of categories of references for preliminary rulings from the ECJ. Given too, that the
work arising from the Community Patent will be additional to the CFI’s current responsibilities, we do not
regard the larger number of judges as being excessive.

I note that you are keeping these documents under scrutiny, and will write again in due course, when I have
fuller answers to your queries.

28 March 2004

Letter from the Chairman to Lord Sainsbury of Turville

Thank you for your letter of 28 March which was considered by Sub-Committee E (Law and Institutions) at
its meeting on 21 April. The Committee was grateful for your speedy response and notes that there are a
number of matters in respect of which your response is of a provisional nature. The Committee fully
appreciates that the Government’s thinking may have to develop in response to the detail exposed in the
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negotiation of the proposedDecisions.We are grateful for your undertaking to let the Committee have a fuller
response in due course. We look forward to receiving that and to being kept informed of any other significant
developments.

21 April 2004

COMPENSATION TO CRIME VICTIMS (10996/03, 8033/04 and 8255/04)

Letter from Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office to the Chairman

I am writing to inform you of the progress of negotiations on this proposal.

TheGovernment has taken an active part in discussions on this draft Directive in recentmonths.We had some
concerns regarding the substance of the Directive but revised drafting agreed in working group discussions
has addressed these. The Government believes that the text will now be acceptable and meet the many points
of concern made by the United Kingdom during the protracted negotiations.

However, the question of the use of Article 308 as the legal base for this proposal remains outstanding. This
continuing impasse is to be discussed at Coreper (by Ambassadors) on 18 March, following which the Irish
Presidency will submit proposals for consideration at the JHA Council meeting on 30March. Member States
are being asked to consider three broad options. The first is acceptance of the current Directive in its entirety
under Article 308. The second, also using Article 308, is to adopt a Directive comprising rules for cross-border
access to compensation and including a requirement on Member States to have a compensation system but
not specifying the minimum standards which would apply, or to have minimum standards for cross-border
cases only. The third option would be to confine the Directive to the cross-border co-operation elements only,
and to deal with theminimum standards provisions in some other way, such as aResolution ofMember States.

The Government’s position is that Article 308 does not provide a legal base to establish common minimum
standards for Member States’ compensation schemes. However, with a view to facilitating the common
market aim of free movement of persons, the Government has concluded that it could be used to facilitate
cross-border access to existing schemes. This would assist those nationals travelling within the EU who may
be the subject of a criminal act outside their State of residence.

As a matter of policy, and given the number of British citizens who travel in the EU, the Government would
like to see the creation of compensation schemes for victims in all Member States and for access to such
schemes to be facilitated. However, a Directive which facilitated access to Member States’ compensation
schemes would have little value if Member States did not have adequate compensation systems in place. The
Government therefore favours the third option set out above, since it meets the underlying policy aims whilst
respecting the scope of the Treaty.

The Irish Presidency are aiming for political agreement on this proposal at the March Justice and Home
AVairs Council, with a view to adoption at the April JHA Council. Several Member States support the UK’s
position, but others strongly support the first option, taking the view that Article 308 can be used to support
the Directive as currently proposed.

16 March 2004

Letter from the Chairman to Caroline Flint MP

Sub-Committee E (Law and Institutions) examined the proposal at its meeting on 21 April. We do not
question the substance of the proposal, but we continue to have doubts on whether the Community has
competence to require Member States to establish compensation schemes for victims of violent crime. The
Committee would welcome a fuller explanation of the Government’s position regarding the suitability of
Article 308 TEC as a legal basis for the proposal as it is currently drafted.

The Committee decided to clear the proposal from scrutiny.

22 April 2004

CONFISCATION ORDERS (5738/04)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office

Sub-Committee E (Law and Institutions) considered the proposal at its meeting on 10 March. We were
disappointed to see that the safeguards provided in Article 8 (on legal remedies) have been substantially
weakened:
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— Action against the recognition and execution of a confiscation order must now be brought only
before courts in the executing State (the option to go to courts in the issuing State has been deleted).

— Such action may have suspensive eVect under the law of the executing State, but this is no longer
compulsory.

— Finally, Article 8(4), which provided that Member States must take the necessary measures to
facilitate the exercise of legal remedies, in particular by providing adequate information to interested
parties, has been deleted.

We note from your Explanatory Memorandum that the Government can accept these amendments. This
would be regrettable. We would be grateful if you could provide detailed reasons as to why these safeguards
have been removed?We would urge the Government to reconsider the need for adequate safeguarding and to
press for the earlier version of Article 8 (in document 13052/03) to be reinstated. In the meantime, the
Committee decided to retain the proposal under scrutiny.

11 March 2004

Letter from Caroline Flint MP to the Chairman

I am writing in response to your letter of 11 March 2004 on the Framework Decision on the application of
the mutual recognition principle to confiscation orders.

In your letter you raise concerns regarding the current drafting of Article 8 (Legal Remedies) which you believe
to have been substantially weakened.

You are concerned that action against the recognition and execution of a confiscation order must now be
brought about before courts in the executing State only, and not in the issuing State. Article 8 oVers legal
remedies to parties who believe that they have suVered as a consequence of the decision taken to recognise and
execute the order. The decision to recognise and subsequently execute a confiscation order is taken solely by
a competent authority in the executing State, and therefore any appeal against this decision must take place
in the executing State. This reflects the practical realities since the issuing state cannot be asked to arbitrate
on decisions taken by a foreign tribunal, whichmust in any case be in accordance with the law of the executing
state (Article 11.1) on which the issuing state would not be competent to rule. The deletion of the reference to
the issuing State does not mean that the Framework decision in any way prevents legal remedies being sought
there in respect of decisions taken there, for example relating to the making of the confiscation order itself.

You note that action by interested parties may have suspensive eVect under the law of the executing State but
that suspensive eVect is no longer mandatory. Again I think this reflects the practical situation. Rather than
being a rigid requirement, executing states will have a flexibility which must be exercised in accordance with
their normal domestic law. Inmany cases suspensive actionmay be appropriate but theremay be others, where
for example, assets have not been frozen and where immediate suspension of the confiscation process might
lead to the assets disappearing. The court of the executing state would be in the best position to assess the risks
of this. It is also relevant that the executing state has a discretion, under Article 11, to postpone execution in
these kinds of cases.

Finally you are concerned that Article 8.4, which provided that Member States must take the necessary
measures to facilitate the exercise of legal remedies, in particular by providing adequate information to
interested parties, has been deleted. This provision has been removed, because in practice it would be diYcult
to implement. It is highly unlikely that the relevant authorities in Member States will know whom all the
potential third parties in particular cases might be, in order to provide them with information. It may never
be possible to identify all the third parties that may have an interest in some property; although clearly some
will come forward when the confiscation process commences. They will then be provided with relevant
information to assist them in making any representations in accordance with normal domestic law. Extensive
information about making representations regarding the making of the order itself will be given in the
certificate accompanying the order and made available.

25 March 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 25 March which Sub-Committee E (Law and Institutions) considered at its
meeting on 31 March. The Committee remains concerned regarding the wording of Article 8(1). We believe
this should be strengthened by making the suspensive eVect of legal remedies mandatory.

The Committee decided to clear the proposal from scrutiny.

31 March 2004
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EUROPEAN CIVIL SERVICE TRIBUNAL (15105/03)

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe,
Foreign and Commonwealth Office

The proposed Decision was considered by Sub-Committee E (Law and Institutions) at its meeting on
25 February. The Committee notes that the Government welcome the proposal and that the Irish Presidency
is likely to press for its early agreement. We would be grateful if you would clarify a number of points.

First, you say in your Explanatory Memorandum that the Committee which will assist in the appointment of
judges to the new Tribunal will ensure that judges are of a high quality and have the necessary expertise. You
may recall that it has been amatter of concern for this Committee that judges in the CommunityCourts should
have practical and/or judicial experience.What qualifications are in your view necessary for a judge of the new
Tribunal? Do you believe that candidates should have “recognised competence” in the sense of extensive
practical and/or judicial experience in employment cases?

Second, the proposed Decision would change the rules relating to costs in staV cases. As you will be aware
there are currently special rules for such cases in the Court of Justice and the Court of First Instance. In the
Commission’s Explanatory Memorandum to the present proposal it states that it is “proposed to align the
settlement of costs on the rules applicable to all disputes brought before Community Courts”.We understand
that this has been construed by the European civil service unions to mean that in future an unsuccessful
applicant may have to bear the costs of the defending institution. Does the Government support this change?
Could the detailed Rules of Procedure of the new Tribunal amend the rule set out in Article 7(4) of the Annex?
Is there anything in the StaV Regulations which would aVect the operation of the new rule? Is it proposed to
amend Rule 70 of the ECJ Rules of Procedure and Rule 88 of the CFI Rules of Procedure?

Finally, we note that there is provision for the Tribunal to examine the “possibilities of an amicable settlement
of the dispute”. The proposal states that the Tribunal “shall be at pains to facilitate such settlement” (Article
7(3)). We would be grateful if you could explain more fully what is envisaged and whether any settlement will
be the subject of an order of the Tribunal. If so, would it be published or would it be confidential to the parties?

The Committee decided to retain the proposal under scrutiny and looks forward to receiving your response
on the above points.

26 February 2004

Letter from Denis MacShane MP to the Chairman

Thank you for your letter of 26 February with further questions about the proposed Council Decision
establishing the European Civil Service Tribunal.

You ask for the Government’s view on which qualifications should be necessary in the Government’s view
for a judge of the Tribunal, and whether candidates should have “recognised competence” demonstrated as
extensive practical and judicial experience in employment cases. We agree that it is important to ensure a high
quality of decision-making in the judicial panels and the Courts in general. We believe that it would be
desirable for candidates to have had extensive experience of employment law and experience of serving, for
example, on an employment or industrial tribunal in their Member State. Actual judicial experience would
also, of course, be useful. We believe it would be appropriate for the operating rules for the Selection
Committee (provided for in Article 3 of the Annex to the proposed Council Decision) to set out criteria for
assessing suitable candidates. The Government is keen to ensure that the Community judicature is of a high
standard and strongly supported the mechanism to set up a judicial Selection Committee contained in Article
III–262 of the draft Constitutional Treaty.

You also ask about the costs in staV cases and whether the Government would support the alignment of the
settlement of costs with the rules applicable to all disputes brought before the Community Courts, even if this
may mean that in future an unsuccessful applicant might have to bear the costs of the defending institution,
While the Explanatory Memoranda to the Commission’s proposal does suggest aligning the settlement of
costs with the rules applicable to all disputes brought before Community Courts, this does not necessarily
mean that unsuccessful applicants before the StaV Tribunal would always have to bear the costs of the
defending institution. An applicant would only do so if the Court so decided. Further, Article 7(4) of the
Annex to the proposed Council Decision is expressly made subject to the Rules of Procedure of the Tribunal.
We would expect the Rules of Procedure to set out some indicators of cases where the Court should decide
that the unsuccessful party need not (or should) bear the costs of the institution.
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Your Committee asks whether the detailed Rules of Procedure of the new Tribunal could amend the rule set
out in Article 7(4) of the Annex. This could not happen for technical reasons. The Rules of Procedure of the
judicial panels, of which the StaV Tribunal is one, will be set up under a diVerent legal basis from that which
is the legal basis for the Council Decision establishing the StaV Tribunal. Article 225a TEC, fifth paragraph,
provides that the judicial panels shall establish their Rules of Procedure in agreement with theCourt of Justice.
These Rules shall require the approval of the Council acting by QMV. In contrast, the Council Decision is
adopted under Article 225a, first paragraph, which provides that the Council acting unanimously on a
proposal from the Commission and after consulting the EP and the ECJ or at the request of the ECJ and after
consulting the EP and the Commission, may create judicial panels. However, as set out above, Article 7(4) of
the Annex is in any event made expressly subject to the Rules of Procedure of the Tribunal. In response to
your question asking whether anything in the StaVRegulations would aVect the operation of the new rule, we
do not believe this to be the case. Article 91(5) of the StaVRegulations provides that appeals in staV cases may
be heard before the Court of Justice of the European Communities (in fact before the CFI). Such appeals are
heard as provided for in the Court’s Rules of Procedure and similarly, we would expect cases heard before the
StaV Tribunal to be heard according to the Tribunal’s Rules of Procedure.

The Committee also asks if it is proposed to amend Article 70 of the ECJ Rules of Procedure and Rule 88 of
the CFIRules of Procedure, Article 88 of the CFIRules of Procedure provides that the institutions as a general
rule will bear their own costs in proceedings between the Communities and their servants (although the rule
is without prejudice to the second subparagraph of Article 87(3), ie the CFI may order a party, even if
successful, to pay costs which that party unreasonably or vexatiously caused the opposite party to incur).
Article 70 of the ECJRules (August 2003 version) provides for the same general rule.We understand that there
is currently no proposal to amend these Rules.

The Committee also asks what is envisaged by the proposal in Article 7(3) that the Tribunal shall be at pains
to facilitate an amicable settlement of disputes and whether any settlement will be the subject of an order of
the Tribunal; if so, would it be published or would it be confidential to the parties, The CFI already takes an
active role in facilitating a settlement between parties where it considers that it would be appropriate to do so
and it is envisaged that the Tribunal will continue to exercise this role. The CFI explained to the WG that it
carries out this role in any appropriate cases by arrangingmeetings between the parties to discuss and facilitate
settlement. If the parties reach a friendly settlement, the proceedings can be discontinued. Under the current
rules on discontinuance for the ECJ (Article 77) and the CFI (Article 98) under which the President of the
Court orders the case to be removed from the register and makes a decision as to costs, there is a short
statement to that eVect in an Order of the Court. The details of any settlement agreed between the parties is
not revealed. We would expect that any Order made by the President of the StaV Tribunal would also simply
state that the proceedings in a case are discontinued and the case is removed from the register.

22 March 2004

Letter from the Chairman to Dr Denis MacShane MP

Thank you for your letter of 22 March which was considered by Sub-Committee E (Law and Institutions) at
its meeting on 31 March. The Committee was most grateful for the full and helpful response to its questions
and decided to clear the proposal from scrutiny. We would be pleased if you would keep us informed of
developments.

31 March 2004

EUROPEAN ORDER FOR PAYMENT PROCEDURE (7615/04)

Letter from the Chairman to Lord Filkin CBE, Parliamentary Under-Secretary of State,
Department for Constitutional Affairs

The proposedRegulationwas considered by Sub-Committee E (Law and Institutions) at itsmeeting on 5May.
The Committee decided to retain the document under scrutiny. There are two matters at this stage on which
we would welcome further information.

The first concerns the issue of the United Kingdom’s opt-in. As you will recall when we met to discuss the
proposed Rome II Regulation the Committee is concerned that theGovernment should be fully informed and
alert to the risks where the opt-in may be exercised in relation to a proposal subject to Qualified Majority
Voting (QMV) and where potentially serious problems are identified at the outset. In the present case, as in
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the case of Rome II, there is an issue as to the adequacy of the proposed vires (Article 65TEC) for the proposal.
The Committee would therefore be grateful to know what steps are being taken to secure clarification of the
vires issue and, so far as may be necessary, amendment of the draft proposal before the three month opt-in
period expires.

The Committee notes that the Government are “broadly satisfied” with the content of the proposal. We also
note that you are seeking the views of stakeholders, including the judiciary, lawyers, court users and consumer
groups. It would be helpful if you could provide us as soon as possible with a list of those whom you are
consulting. In due coursewewould also be pleased to see a summary of the results of that consultation exercise.

6 May 2004

INTELLECTUAL PROPERTY RIGHTS (6777/03 and 6376/04)

Letter from Lord Sainsbury of Turville, Parliamentary Under-Secretary of State for Science and
Innovation, DTI to the Chairman

In my letter of October last year, I promised to write again once the Patent OYce had completed its
consultation on the above proposal. The formal consultation was completed on 12 January 2004, but informal
consultations continued in response to the significant revisions to the Proposal that resulted from the intensive
discussions in the Council Working Party and the Permanent Representatives Committee from the start of
this year.

These resulted in the Council writing to the European Parliament on 16 February with a compromise Proposal
(6376/04) stating that it was broadly supported by the Permanent Representatives Committee, and subject to
the Parliament’s acceptance, it would be considered by the Competitiveness Council on 11 March.

I believe the compromise Proposal is much improved in that it is essentially consistent with UK judicial and
administrative procedures (see the enclosed revised Explanatory Memorandum (EM)). Innovation depends
on eVective measures to enforce intellectual property rights both in the UK and in overseas markets. This
Directive should provide a useful means of extending best practice (some derived from the UK), particularly
given the imminent enlargement of the Community.

In answer to your detailed concerns:

— Subsidiarity—the scope of the proposal has been substantially revised, and I believe it can now be
justified on Single Market grounds (see para 14 of the EM);

— Competence—the proposal does not now contain any provisions for the harmonisation of criminal
sanctions (see paras 16–8 of the EM);

— Human rights—the revised text for Articles 7–9 has been assessed against existing UK practice
(including discussions with the patent judges) and comments received during the Patent OYce
consultation and subsequently. Our conclusion is that the revised text for Articles 7–9 will require
little change from existing UK practice and therefore do not present human rights concerns;

— Judicial discretion—the revised text will allow us to preserve judicial discretion.

I hope the above and the enclosed revised EM (not printed) answer your concerns.

27 February 2004

Letter from the Chairman to Lord Sainsbury of Turville

Thank you for your letter of 27 February and the attached Explanatory Memorandum. They were most
helpful in the examination of the proposal by Sub-Committee E (Law and Institutions) at its meeting on
10 March.

The Committee recognises the political pressure to agree the text speedily before the June European
Parliament elections. We regret, however, the extremely limited time available to us to examine the revised
draft in detail. The earliest opportunity given to us to examine the new text was already after the first reading
by the European Parliament and only one day before its discussion in the Council, where we understand that
agreement may be reached. This is not an ideal way to handle scrutiny and we trust the Government will do
all it can to ensure that this sorry state of aVairs is not repeated.

The Committee decided to clear the document from scrutiny.

11 March 2004
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LEGAL PROTECTION OF BIOTECHNOLOGICAL INVENTIONS (5379/02)

Letter from Lord Sainsbury of Turville, Parliamentary Under-Secretary of State for Science and
Innovation, DTI

I am writing to inform your Committee that, in response to a question by the House of Commons European
Scrutiny Committee in relation to Explanatory Memorandum 5379/02 on the results of the Government’s
consultation on grace periods, the results have nowbeen fully analysed, and a full copy of the report is included
with this letter (not printed).

Respondents to the consultation were generally content with the current situation in the UK and Europe,
where a grace period does not operate save in very limited circumstances. If a grace period were to be
introduced, respondents wanted an internationally harmonised grace period, and did not want to see a grace
period introduced only in the UK or even in the EU. Their view was that an internationally harmonised grace
period should act as a safety net for premature publication prior to filing patent applications. Concerns were
expressed that a grace period should not hinder the rights of third parties.

A detailed analysis is available in the attached report. An executive summary at the beginning of the report
summarises preferred features of a grace period for patents should one be introduced.

7 April 2004

MEP STATUTE

Letter from the Chairman to Dr Denis MacShane MP, Minister of State for Europe, Foreign and
Commonwealth Office

Thank you for your letter of 17 June, which was considered by Sub-Committee E (Law and Institutions) at
its meeting on 25 June. The Committee would be grateful if you could provide further clarification of the
Government’s position on the following matters.

As regards the proposals for the privileges and immunities of MEPs, you appear to share the Committee’s
criticisms of the width and drafting of a number of these provisions and we are pleased to note that the
Government will be looking for improvements. Will you be asking for Article 6 to be deleted in toto? If not,
what would you propose should be put in its place? More generally, do other Member States have concerns
about the nature and extent of the privileges and immunities provisions being proposed and the lack of clarity
of their drafting?

Thank you for providing the outline of the set of new rules to govern payment of expenses to MEPs. Our
understanding had been that the new Regulation would be based on an “actual costs incurred” regime.
However, on a first glance it appears that it would only be the reimbursement of travel expenses that would
be contingent on the presentation of supporting documents. Nonetheless you say that what is proposed would
“dramatically improve” the present arrangements. It would be helpful if you could explain, with examples,
how that would be.

Finally, we note that paragraph 3 has now been deleted from Article 18 and therefore we are not surprised to
learn that the Government is not content with how the proposed Statute would deal with the taxation of
MEPs’ salaries. You say that many other Member States also continue to have diYculty with the text. Are
their concerns related to taxation or other matters? It would be helpful if the Committee could have more
information on the position of other Member States.

The Committee decided to retain the draft Statute under scrutiny and would be grateful to be kept informed
of developments.

26 June 2003

Letter from Denis MacShane to the Chairman

I thought that you would appreciate an update on the MEPs’ Statute in the light of recent developments at
the European Parliament; and the prospect that the Council may be asked on 26 January to give its assent to
a revised Statute. I last wrote to you and Jimmy Hood on this long-standing dossier on 17 June 2003.

At the 17 December plenary of the European Parliament, a Resolution was adopted by a majority of 345 to
94 with 88 abstentions, which amends the Statute in response to the Council’s views expressed in June. The
text of the Resolution, and of the Statute which it amends, are attached along with copies of subsequent
correspondence between the Presidency and the Secretary-General of the European Parliament (a Presidency
non-paper and letter from Julian Priestley to Anne Anderson, both of 14 January 2004) (not printed).
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The EP’s Resolution amends the Statute in the following ways:

— Tax: it allows forMember States to taxMEPs on the same basis as their constituents, provided relief
is given for the new Community tax.

— Pension: it raises the pension age from 60 to 63. The Council wanted 65 but we view 63 as an
acceptable compromise.

— Immunities and privileges: the Resolution removes all the objectionable elements from the Statute,
which aimed to revise primary legislation to giveMEPs wide-ranging privileges. Instead it “asks” the
Council to revise the 1965 Protocol on Immunities and Privileges using the June Statute as a model,
but puts no obligation on the Council to do so.

— Expenses: the Resolution states that the expenses reform will be implemented with the Statute. In
addition, the EP Secretary-General’s letter says that the rapporteur in the EP will table a resolution
including a reference to expenses reform in the preamble to the Statute.

The revised Statute is not perfect. It allows existing MEPs to keep their current terms and conditions for as
long as they remain in the Parliament (“grandfathering”). This is not ideal, as the Committee has previously
pointed out. It is not, however, in our view a basis for rejecting the package: if the package is a good one, then
it is better for it to be implemented in stages than not at all.

The allowance for MEPs under the Statute is more generous than we would have preferred. It will tie the
MEPs’ salary to the Methode, which we and the Committee have previously agreed (Committee’s decision of
9 April 2003) is a sensible approach. But it sets it at 50 per cent of that of an ECJ judge; as we have previously
noted, this seems rather high, especially now that ECJ judges’ salaries have recently been increased—meaning
that MEPs’ salaries will work out as ƒ9,051 or (at the current exchange rate) £6,379 a month. Most MEPs
however, including our own, will be paying increased contributions to their new pension scheme under Article
24 of the Statute text (the EP has calculated the contribution each MEP must make as ƒ1,531 or £1,079 per
month) and in some cases social security, which will oVset this increase to some degree. It is also a flat salary,
without the opportunity to increase it by holding eg, Ministerial oYce: all MEPs will receive the same
allowance. Nonetheless we would prefer a smaller allowance, and we welcome the possibility that someMEPs
may propose an amendment to the Statute to lower it. We will also see, as we move closer to the Council
meeting of 26 January, whether an eVort on the Council’s part to lower the salary would have a chance of
success, and if so we would support it—provided that it would not break the fragile consensus in the EP for
the revised Statute and expenses reform.

We had wanted explicit provision in the Statute text making clear that national arrangements could apply for
social security purposes, but at any rate the text does not prevent this—we intend to treat MEPs on the same
basis as their constituents for national insurance and social security purposes.

The scope for further negotiation is however, extremely limited. Formally, the Council has only the right to
accept or reject. The unexpected EPmajority in favour of the Statute, though large, is fragile, and any attempt
to rewrite the terms of this deal substantively will probably cause it to disappear.

The EP has conceded on our and the Committees’ principal demands, omitting the unacceptable provisions on
privileges and immunities contained in the earlier version of the Statute, raising the pension age, allowing for
national taxation and undertaking in their Resolution to implement reform of the expenses regime in parallel
with the Statute. A failure this time to reach agreement with the EP on a revised package would make it unlikely
that this long-standing dossier will be resolved, or the expenses system reformed, before the EP elections in June.

We would be grateful therefore on this basis for clearance of the Statute as revised by the Resolution, before
it comes before the Council on 26 January. This will be on the basis that (i) we will take any realistic
opportunity to secure a reduction of the allowance for MEPs, provided that this is possible without wrecking
the prospect of a deal; and (ii) that we will make clear to the Parliament that we expect it to abide by its
undertaking that the extra costs of the package will be met from the EP’s own budget, and therefore within the
20 per cent of administration expenditure (ECbudget heading 5) accorded to the EPby long-standing informal
agreement with the Council. We will also be pressing for an earlier implementation date.

We would have preferred to give the Committees longer to consider the Parliament’s proposals but the
deadline given to the Council for assent is tight. We had previously expected that the Statute would need to
come before the Council one more time before it could be implemented, but we are now advised that Council
assent at the GAERC would allow the Parliament to adopt the Resolution without returning to the Council
a second time.

Germany has indicated that it intends to oppose the revised Statute. Themajority ofMember States, however,
remain in favour.

19 January 2004
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Letter from Denis MacShane MP to the Chairman

We have now been sent your letter of 26 June 2003 on the MEP Statute. I am sorry that I had not seen this
letter before; we have no record of its having arrived in this Department. There is a very careful registry system
here for all Scrutiny Committee letters and I am at a loss as to why it was not received. I suggest that on future
occasions it might be worth sending a reminder letter when correspondence goes unanswered, at least to
confirm that it has reached us. In any case I am glad of this opportunity to address the points which the letter
raises, some of which have been resolved by the development on this dossier which I reported to you in my
letter of 19 January.

I hope that the extra reassurances I can give you will help you to clear this document in advance of the General
AVairs and External Relations Council on 26 January where we are minded to vote in favour of the Statute. I
appreciate that this is a tight deadline, and one which as I explained in my earlier letter was imposed on us by
the Parliament. We had not originally expected it to come to the Council for a formal vote at this Council; it
only became clear last week that this was the Presidency intention—in order to try to get the Statute, and
expenses reform, in place in time for the June EP elections. Indeed we have only just received the attached
consolidated version of the Statute (not printed). The issue of the Statute has raised a political storm inGermany
whereMEPs are strongly opposed as the Statute and regulationwill cut backmassively on their expenses. It may
well be that Germany will veto the Statute on Monday which would be a shame as it resolves the issue of travel
expenses which all of us want to see resolved. There is never a perfect solution to the problem of pay allowances
and expenses for Parliamentarians. I believe what is on oVer is a good advance on existing arrangements.

Your questions on the privileges and immunities ofMEPs, I think we can agree, are addressed by the omission
of the relevant provisions from the Statute. Likewise, on taxation the Statute clearly gives us the right to tax
MEPs on the same basis as their constituents, a major concern for the UK.

Your letter asked also about the expenses regulation. Like the Statute, this regulation does not go as far as we
might have hoped. But we have a choice onMonday between a limited increase inMEPs’ salaries, and a good
but not perfect reform of their expenses system; or no salary increase, and no reform. The European
Parliament is not oVering the prospect of expenses reform without a Statute. And in requesting a Statute they
are acting on the right given them by the Treaty of Amsterdam. So, to reject the Statute we need arguments
against the Statute itself, rather than the expenses regulation. We do not think that the generous salary is
suYcient basis.

We also think that the Expenses Regulation is positive. It is true that several allowances will continue to be
paid in lump-sum form. Even in the Westminster Parliament this is the case; but the main area open to abuse
in the EP system has always been the travel expenses regime. However, in addition to this, we also welcome
the provision in the Regulation that a new paragraph will he added to Paragraph 27 of the European
Parliament’s Rules on the Payment of Expenses and Allowances: “the allowances provided for in these Rules
shall be used exclusively for activities in connection with the exercise of the Member’s duties. They may not
be used to cover personal expenses or to finance subsidies or gifts of a political nature.” Members will also be
asked to keep records of expenditure for audit purposes, which they are not currently obliged to do. Article
21 of the attached consolidated Statute refers explicitly to the reimbursement principle, though reserving the
right to make lump-sum payments in some cases.

The secretarial allowance will remain unchanged under the Regulation, but this is already paid on a contract
basis. The General Expenditure allowance is also a flat rate, but the Rules on expenses clearly specify the kind
of expenditure it is intended to cover. Given that this covers many small items, including stationery etc, we
consider that a flat-rate allowance in this case can partly be justified on grounds of practicality.

All that said, we agree that it is important that the reimbursement principle should be applied as widely as
possible, and see it as important that this principle is now incorporated into the Statute itself in both Article
21, and para 19 of the preamble. We will continue to build on this principle in future discussions with the
Parliament.

You asked however for examples of “dramatic improvement” brought about by the current arrangements. It
is, of course, the travel expenses regime that is currently open to the most abuse. There are currently some
MEPs who, because they can travel in their home countries for free, can receive through the travel expenses
system every year nearly £30,000 tax-free in addition to their salary.MEPs coming fromEdinburgh getƒ5,427
per month, based on travelling three times to Brussels, and once to Strasbourg. They can make a monthly
profit ofƒ4,955 if they take the cheapest fare. FromLondon,MEPs canmakeƒ3,550 profit, and fromCardiV,
they can make ƒ3,830 profit. This will stop under the new expenses regime—as travel will be reimbursed on
production of receipts. I hope that you will agree that this is a dramatic improvement worth bringing about.
Your clearance of the Statute will take us closer to achieving it.

22 January 2004
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Letter from the Chairman to Dr Denis MacShane MP

Thank you for your letter of 22 January which, because of its urgency, was placed on the agenda at Sub-
Committee E’s meeting on Wednesday.

The Committee also noted, with some disappointment, that you had not replied to its letter of 26 June. It
appears, however, that you may not have received this.

To some extent the points raised in that letter are addressed in yours. But the Committee would nevertheless
be grateful if you would provide a full explanation of the Expenses regime now being proposed. You will be
aware of the sort of criticisms to which the current arrangements have given rise and of the importance of this
matter in the perception of the public. The Committee would wish to be assured that under the proposed
“actual costs incurred” regime any expenditure, not just travel, for which repayment is sought is objectively
verifiable.

23 January 2004

MUTUAL RECOGNITION TO FINANCIAL PENALTIES (7231/03)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office

Thank you for furnishing for scrutiny the latest version of the form of Certificate which will be annexed to the
Framework Decision. The Certificate was considered by Sub-Committee E (Law and Institutions) at its
meeting on 14 January.

In your Explanatory Memorandum you helpfully draw attention to a number of sections of the draft
Certificate.Most important, given our earlier concerns about trials in absentia, is Section (g). You say that this
“includes confirmation that the individual concerned has indicated in writing that they do not wish to contest
the case against them”. However, this would not necessarily appear to be the case. Under paragraph 2 (b), the
written procedure, it is suYcient that the person concerned has been informed of his right to contest the case.
Under paragraph 3 (b) there can be confirmation that the person has indicated that he or she does not contest
the case. But it will also suYce that the person has been informed of the proceedings in accordance with the
law of the issuing State.

We believe that the position of the defendant would be strengthened (and the potential risks of a trial in
absentia diminished) if both paragraphs 2 and 3 of Section (g) required, as you suggest, that the individual
concerned indicated in writing that he or she does not wish to contest the case. We hope that you can agree
to propose such a change to Section (g).

We regret that there is no requirement that the Certificate be signed by a judicial oYcer and also that there is
no requirement that the issuing authority give an assurance that provisions of the ECHR, in particular Article
6, have been fully complied with.

The Committee decided to retain the document under scrutiny.

15 January 2004

Letter from Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office to the Chairman

Thank you for your letter of 15 January about this draft Framework Decision.

I note the Committee’s ongoing concerns about trials in absentia and Section (g) of the draft certificate. The
text of the draft certificate accurately reflects the text contained in Article 4(2)(e) of the Framework Decision.
I apologise for anymisinterpretation of the provisions in the Section (g) of the certificate. This does not require
that the defendant should have indicated in writing his wish to contest the case. However, the statement in the
ExplanatoryMemorandumwas seeking to highlight one of the improvementsmade upon the previous version
of the certificate (Doc 11447/03 Copen 72). The former contained no adequate reference in section (g)(2) to
the provisions of Article 4(2)(e). The later amended this error. In particular, I am pleased to see that in respect
of an oral hearing procedure, the accompanying certificate must state that the defendant has either been
informed personally (or by their representative) of the proceedings or that they had indicated that they did not
contest the case. Such indication is most likely to have been given in writing.

The Committee again states that the Certificate should be signed by a judicial oYcer and that there should be
a requirement that the issuing authority give an assurance that the provisions of Article 6 ECHR have been
fully complied with. As set out in Bob Ainsworth’s letter of 5 June 2003, a decision to enforce a financial
penalty in the issuing State can only be sent to the executing State, and the certificate completed, if it complies
with the terms of the Framework Decision. The Framework Decision provides that enforcement must be
consistent with a person’s ECHR rights (Article 1b, Article 16 (1)(b)).
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Each Member State must provide details of the authorities that are competent under its national law for the
purposes of the FrameworkDecision. This will not necessarily be a judicial authority. Any defendant will have
had the opportunity to have their case tried by a court. I therefore see no need to require certification by a
judicial authority, or additional assurance that ECHR provisions have been fully complied with, in the
certificate.

28 January 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 28 January which was considered by Sub-Committee E (Law and Institutions)
at its meeting on 4 February. The Committee decided to clear the proposal from scrutiny on the basis of the
assurance given in your letter that enforcement under the Framework Decision must be consistent with the
European Convention on Human Rights and Fundamental Freedoms (ECHR).

As youwill be aware, the proposal has been the subject of detailed consideration by both Scrutiny Committees
over the last two years. There has been an extensive exchange of correspondence in which we have sought to
strengthen certain provisions of the FrameworkDecision to safeguard the position of the defendant, especially
where he or she may be the addressee of an order following a trial in absentia, and to ensure that any part of
monies collected under the Framework Decision which represent compensation are transmitted to the victim.
The Committee notes, with regret, that the Government has not felt able to adopt the recommendations that
we and our sister Committee have put forward in these past months.

However, the proposal has, as mentioned above, been cleared from scrutiny on the basis of the assurance you
have given. We would be grateful, therefore, if you would confirm that when legislation implementing the
Decision is brought forward the Government will make clear that any enforcement in the UK of a financial
penalty imposed by a court or other authority of anotherMember Statemust be consistent with an individual’s
ECHR rights and, in particular, that a UK judge would not be required to enforce a financial penalty where
the defendant had not, in the view of the judge, been adequately notified of the proceedings in the other
Member State in circumstances where Article 6 ECHR might be contravened. Parliament should also be
informed of the arrangements theGovernment is making to ensure that any compensation element in an order
made in the UK but enforced in another Member State would be paid over to the victim for whom it was
intended.

5 February 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter of 5 February clearing this draft Framework Decision from scrutiny.

The Committee asked for confirmation that legislation to implement the FrameworkDecision will make clear
that any enforcement in the UK of a financial penalty imposed by another Member State must be consistent
with an individual’s ECHR rights, and in particular, that a UK judge would not be required to enforce a
financial penalty where the defendant had not, in the view of the judge, been adequately notified of the
proceedings in the other Member State in circumstances where Article 6 ECHR might be contravened.

The Government has not yet considered the specific details of any implementing legislation. However, a
ground for refusal based on ECHR rights was included in the Extradition Act, implementing the European
Arrest Warrant, and we will consider the necessity of introducing a similar ground for refusal in legislation
implementing this Framework Decision.

24 February 2004

NE BIS IN IDEM PRINCIPLE (13281/1/03)

Letter from Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office to the Chairman

I am writing further to your letter of 15 January, in which you raise a question about Article 4(a) of the text.
Since your letter, we have received a revised text, (DROIPEN 89 16258/03) which has been deposited. While
the substantive text of this article has not changed, renumbering has taken place so that Article 4(a) has now
become Article 6.

Your query concerned the duty on Member States to transmit new or newly discovered evidence and the
degree to which Member States may exercise discretion on this inclusion, as laid out in Article 4(a) of 13281/
1/03 (Article 6 of 16258/03).While the Government understands your concerns, we remain of the opinion that
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the inclusion of these words is required in order to ensure that adequate flexibility exists as to whether the best
course of action is to transmit the information to the state of trial.

Once a Member State comes into possession of new evidence, it must decide whether to transmit this
information. Although a presumption in favour of such transmission may exist, there will be occasions where
it is unnecessary or inappropriate. For example, the Member State in possession of the information may wish
to reopen the case domestically, through the application of one of the exceptions laid down in Article 4 of
13281/1/03 (Article 5 of 16258/03). Or it may be that the authorities of the state in question are already in
possession of the evidence. It would be unduly proscriptive, and indeed considerably diYcult, to attempt to
define an exhaustive list of all such circumstances. We have therefore concluded that the facts of each case
should be examined on its merits in order to decide whether transmission of the information is necessary. In
addition, a mandatory obligation on Member States to transmit the information would be problematic and
unworkable given the diVerent procedures/laws that apply in diVerent Member States. The Government,
therefore, remains of the view that further guidance is not necessary and such issues should be left to Member
States’ discretion,

You also asked that the Committee be kept informed on the progress of negotiations on this instrument. At
present the Framework Decision text is not on the agenda for any of the meetings to be held this month and
we have received no information as to when it is next due to be discussed. TheGovernment will, however, keep
you apprised of the progress of any future negotiations to be held on this proposal.

3 February 2004

REFUGEE STATUS: MINIMUM STANDARDS FOR QUALIFICATION (7214/03, 12281/03, 14686/03
and 8413/04)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office

The draft Directive was considered by Sub-Committee E (Law and Institutions) at its meeting on 21 January.
The Committee decided to retain the proposal under scrutiny, but cleared Does 7214/03 and 12281/03 which
have been superseded by Doc 14686/03 (ASILE 62).

It is clear from your account of the discussions at the Justice and Home AVairs Council in November that
substantial diVerences remain between Member States and we wait to see how the Irish Presidency intends to
make progress on the draft Directive. It would be helpful if you could keep us closely informed of
developments, for example by letting us have a note after each discussion of the proposal in JHA Councils,
whether formal or informal, indicating the particular aspects of the Directive discussed and the outcome. At
an appropriate time, perhaps shortly after the Easter recess, it might be helpful to have a brief meeting to
discuss the issues outstanding. We were especially grateful for your coming to give evidence to the Committee
on 12 November and hope that that can be repeated.

22 January 2004

Letter from Caroline Flint MP to the Chairman

I am writing to let you know the outcome of the Justice and Home AVairs Council I attended in Brussels on
Thursday 19 February.

Immigration and Asylum

Asylum Procedures Directive

Discussion on the Asylum Procedures Directive was shaped by questions the Presidency posed concerning the
appeals chapter and, specifically, whether, in certain cases, there should be a derogation from the right to an
EVective Remedy. There was consensus in the Council that there should be no derogation from a right to an
EVective Remedy for safe third country cases and subsequent applications.

I also argued that there should not be a derogation from the right to an EVective Remedy but that Judicial
Review should be accepted as such as it is an integral part of the asylum appeals system in Common Law
countries. The Presidency and Commission strongly supported the UK line and Council agreed that the
Directive should accommodate the special characteristics of Member States’ legal systems.
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All Member States bar one agreed to a Presidency proposal that the Directive remain silent on appeal rights
relating to transfers between Member States under the Dublin II Regulation.

However, there was little progress on a request by two Member States for a derogation from the right to
remain during appeal proceedings in the case of asylum seekers being expelled to neighbouring safe third
countries. The Presidency will prepare a revised text for further discussion.

Asylum Qualification Directive

One Member State is still unable to adopt this Directive but hoped that, subject to amendments being made
to the text to limit access to the labour market and social welfare for beneficiaries of subsidiary protection, it
could do so at the March Council.

Standards for the security features and biometrics in EU citizens’ passports

The Commission presented its proposal for a council regulation and stressed that the proposal dealt
exclusively withminimum security standards in passports. Commissioner Vitorino recommended introducing
two biometric indicators, the second of which would be optional. Further biometric indicators could be added
if necessary in future. The initiative also recommended the creation of a passport register to hold data—the
number of and fingerprint from lost and stolen passports.

The Commission thought the Council should aim to adopt the draft regulation by the end of 2005. The
Presidency noted that the Council Legal Service would prepare an opinion on the draft regulation’s legal base.

Development of the Visa Information System

Draft Council Conclusions on the development of the Visa Information System were adopted by the Council,
after Member States withdrew their remaining reservations.

Police and Judicial Co-operation

Confiscation Orders

Member States agreed two proposals put forward by the Presidency concerning respect for fundamental rights
and legal principles, and the circumstances in which a Member State can refuse to recognise and execute an
order made under the extended powers set out in the draft Framework Decision on Confiscation of Crime
Related Proceeds, Instrumentalities and Property. One Member State maintained its general reservation on
the instrument.

European Police College

The Council agreed to draft Council Conclusions on the Three Year Report on the organisation and future
of the European Police College. TwoMember States said that the Commission’s forthcoming proposal on the
College should look at its structure and role. The Commission agreed and indicated that it would bring
forward its initiative by June.

EU action against organised crime in the Western Balkans

One Member State asked that the South East Europe Co-operation Process be added to the list of
organisations with which the proposed expert group to the region would co-operate. The Netherlands said the
group’s report should be ready in time for the Ministerial meeting with the Western Balkans during its
Presidency. The Irish Presidency agreed with both comments and noted that there was general agreement on
the Expert Group’s remit.
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European Arrest Warrant

The Presidency noted that only eight Member States had implemented the European Arrest Warrant and
urged others to do so as quickly as possible.

Handbook on avoiding terrorist attacks on the Olympics and other comparable sporting events

The Council agreed the Council Recommendation for a handbook on co-operation between Member States
to avoid terrorist acts at the Olympic Games and other comparable sporting events.

AOB and A Points

Under Any Other Business Commissioner Vitorino explained the Commission’s view on the work needed to
co-ordinate an EU policy on sky marshals. I welcomed the prospect of further discussion on better co-
ordination but explained that any decisions on deploying sky marshals would always be a national matter.
There was also a discussion, involving Javier Solana, of the European Security Strategy (ESS). The Presidency
noted that the ESSwas a cross-cutting initiative and that there should therefore be more work in the JHA area
on this.

Finally, the A points listed on the enclosed document (6290/04 PTS A 4) (not printed) were approved.

24 February 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 24 February describing the outcome of the recent Justice and Home AVairs
Council. As you will recall the Asylum Procedures Directive is held under scrutiny in Sub-Committee E (Law
and Institutions), which considered your letter at its meeting on 3 March.

The Committee is grateful for the brief description of the discussion of the proposed Directive and is pleased
to see that the United Kingdom is taking a strong line in support of the right of an eVective remedy and on
the need for judicial supervision of asylum decisions. We would, however, be grateful for some further
clarification of the Government’s position and in particular whether the approach being taken in relation to
the negotiations of the Directive is consistent with that in the Asylum and Immigration (Treatment of
Claimants etc) Bill presently before Parliament. Could you please give a fuller explanation of the position set
out in your letter and in particular identify the circumstances and extent to which a decision on asylum given
in theUnited Kingdom could be subject to an appeal in our courts? Further, is the UnitedKingdom one of the
two Member States referred to in your letter requesting a derogation from the right to remain during appeal
proceedings in the case of asylum seekers being expelled to neighbouring safe third countries?

The proposal remains under scrutiny. We look forward to receiving the information requested above.

4 March 2004

Letter from Caroline Flint MP to the Chairman

In response to your letter of 4 March I welcome the opportunity to clarify the relationship between the draft
Directive and the approach being taken in the Asylum and Immigration (Treatment of Claimants etc) Bill.

Firstly, I would like to touch on the current drafting of the Asylum and Immigration (Treatment of Claimants
etc) Bill. In its current form it meets the eVective remedy test, and even with the ouster clause in clause 14(7),
applicants would have been guaranteed either an in country right of appeal to the Asylum and Immigration
Tribunal or access to the courts through Judicial Review. In any case you will be aware of the Lord
Chancellor’s announcement at the Bill’s Second Reading. (Hansard 15 March 2004—Column 51)

Furthermore, the Justice and Home AVairs Council on 19 February recognised that the Directive should
reflect diVerent legal systems within Member States. At the same time, some Member States require the
Directive to recognise specific procedures used at a land border with a third country. Where an applicant has
been refused entry, they argue that the applicant should not be subsequently admitted into their territory
having launched an appeal. Thus they are arguing that they should be able to expel applicants whilst a court
or tribunal is considering an applicant’s request for a right to remain. I can confirm that I did not intervene
on this point.1

24 March 2004

1 A transcript of the Minister’s Oral Evidence to the Committee on 21 April 2004 and a letter from the Minister of the same date is
published as a separate report entitled Further Evidence by Caroline Flint MP on Asylum Procedures (18th Report session 2003–04,
HL Paper 106).
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RESPECT FOR AND PROMOTION OF UNION VALUES (14981/03)

Letter from the Chairman to Dr Denis MacShane MP, Minister for Europe, Foreign and
Commonwealth Office

Sub-Committee E (Law and Institutions) examined the Communication at its meeting on 14 January. It is a
useful document which contains some interesting insights on the Commission’s views on human rights
monitoring in the EU, most notably the role of the network of independent fundamental rights experts.

We note that the European Council in December agreed to extend the mandate of the European Monitoring
Centre on Racism and Xenophobia so that it will become a Human Rights Agency. The Council Conclusions
state that the Commission also agreed and indicated its intention to submit a proposal in that respect. It is not
clear whether the creation of this Agency will signify the abolition of the independent human rights network
or whether the two bodies will work concurrently—this may lead to a duplication of eVorts which should be
avoided. What is envisaged?

The creation of a specific human rights Agency may also be of relevance for the implementation of Article
III–162 of the draft Constitutional Treaty, which enables the adoption of legislation for the evaluation of
Member States’ implementation of Justice and Home AVairs matters. Would the Agency have a role in this
context?

We would welcome your comments on these points. The Committee decided to retain the document under
scrutiny.

15 January 2004

Letter from Denis MacShane MP to the Chairman

Thank you for your letter of 15 January2 in which you request further information about the decision of the
European Council to extend the mandate of the European Monitoring Centre for Racism and Xenophobia
so that it will become a Human Rights Agency.

The Commission is preparing a communication which will outline how the decision might be taken forward.
We would expect these proposals also to clarify the relationship between the Agency and the network of
independent human rights experts and the question of any relevance the Agency has to the implementation
of Article III-162 of the draft Constitutional Treaty. The Government is also preparing its own ideas on the
development of the Agency and we understand the Commission will launch a consultation phase with NGOs
and governments with the intention of producing a white paper in September.

We will advise the Committee further on the Commission’s proposals in due course.

6 February 2004

Letter from the Chairman to Dr Denis MacShane MP

Sub-Committee E (Law and Institutions) considered your letter of 6 February at its meeting on 25 February.
We look forward to receiving the Commission proposals and the Government’s ideas on the development of
the EUHumanRights Agency. In the meantime, the Committee decided to clear the document from scrutiny.

SHIP SOURCE POLLUTION (16191/03)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office

Sub-Committee E (Law and Institutions) examined the proposal at its meeting on 11 February. The
Committee notes your concerns regarding the penalty and jurisdictional provisions of the proposal. We were
interested to see the inclusion of the “organised crime” aggravating factor in the context of ship-source
pollution and understand that the provision could be in breach of the UN Convention on the Law of Sea. We
would welcome further clarification of Member States’ concerns in this context.

There is no reference in the Framework Decision to the categories of individuals who may be punished by
criminal sanctions for ship-source pollution. We note that the draft Directive refers to “any person”. It
therefore seems that the potential scope of the oVences in Articles 3 and 3(a) could be extremely wide. Are they
intended to cover members of the crew?

The Committee would also welcome clarification on how the Government understand the meaning of “gross
negligence” and what would constitute a “serious case” warranting a custodial sentence under Article 3b(1).

2 The delay in preparing this replywas due to a need to consult otherDepartments, which theMinister’s oYce explained to theCommittee.
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We note that the proposal makes two references to permissibility under international law—see Articles 3(b)(1)
and 4(1). In both instances Member States have expressed concerns. Does the Government support the
inclusion of these references?

More generally, regarding jurisdiction, do the Government consider that the factors stated in Article 4(1) are
compatible with international law?

We note that negotiations are on-going and would be grateful for a regular update. In the meantime, the
Committee decided to retain the proposal under scrutiny.

12 February 2004

Letter from Caroline Flint MP to the Chairman

I am writing in response to your letter of 12 February 2004, in which you raise a number of points.

The Committee has sought clarification on how the UNConvention on the Law of the Sea (UNCLOS) could
be breached by the inclusion of oVences committed within the context of a criminal organisation, and what
concerns Member States have. It is my understanding that the concern relates to the fact that the Framework
Decision, like other Framework Decisions before it, stipulates that intentionally committed oVences, which
are committed in the context of a criminal organisation, attract a custodial sentence. Without further
elaboration such a provision would be in breach of UNCLOS Article 230 which:

— Prevents a state from applying penalties other than monetary penalties to a foreign vessel, which
commits an oVence in the territorial sea, where the oVence is not a willful and serious act of
pollution; and

— Prevents a state from applying penalties other than monetary penalties to foreign vessels, which
commit any oVence beyond the territorial sea, ie in the State’s Exclusive Economic Zone or
equivalent, or on the high seas.

The Government is satisfied, however, that a conflict is avoided because the penalty provisions of the
Framework Decision are explicitly stated to be subject to international law. The Framework Decision cannot
require the application of a custodial sentence where that would be contrary to international law.

I have noted your concerns as to whether the broad scope of the oVences in the Articles 3 and 3a would cover
the members of the crew. As previously stated, in the Explanatory Memorandum on Council Document
12828/03, the oVences contained within these provisions will indeed cover the members of the crew, as well as
the ship-owners.

The Committee has asked the Government for clarification on its interpretation of “gross negligence”. The
Government has reservations about the use of “gross negligence” in provision on criminal oVences, because of
its specialist meaning within UK national law of homicide, ie gross negligent manslaughter. The Government
supports the amendment of this reference to “serious negligence” by way of compromise to the other
Member States.

In addition, you have asked the Government for an explanation as to what would constitute a “serious case”
under Article 3b(1). The relevant international law, MARPOL, with which the Directive and hence this
Framework Decision currently accord, includes a provision that excludes “de minimis” cases, insofar as
specified very minor discharges are allowable under MARPOL. The scope of the term “serious cases” in this
Article and its relationship to the “de minimis” provision of MARPOL remains unresolved in negotiations to
date. It is likely that, in keeping with other Framework Decisions where the term has been used (eg Council
Framework Decision 2003/80/JHA of January 2003 on the Protection of the Environment through Criminal
Law), it will not be defined in the Framework Decision. It will therefore be forMember States to interpret the
scope of its application when implementing the Framework Decision. The Government’s current position is
that only the conduct defined in sub-paragraphs 2–5 of Article 3b would fall into this category and would
therefore warrant penalties of imprisonment leading to surrender. Further developments will of course be
dealt with in future correspondence.

The Government can support the inclusion of the references to permissibility under international law. As
expressed in previous correspondence, we are of the opinion that both the Framework Decision andDirective
should remain consistent with the MARPOL Convention.

Finally, I have noted that you have asked whether the factors stated in Article 4(1), with regard to jurisdiction,
are compatible with international law. I can confirm that the list of jurisdictional factors contained within
Article 4(1) is compatible with both UNCLOS and MARPOL.

1 March 2004
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TRAFFICKING IN HUMAN ORGANS AND TISSUES (9228/03)

Letter from Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office to the Chairman

I amnowwriting to you to informyou of the current position on the negotiations on this FrameworkDecision.
As stated in my letter of 2 July 2003, negotiations on this initiative were suspended during the Greek
Presidency.

Despite the suspension of the negotiations, the Government is keen to tackle all forms of the illicit trade in
human organs and tissues. The Government is in the process of repealing the Human Organ Transplant Act
1989 (HOT Act) and replacing it by the Human Tissue Bill, which was introduced in the House of Commons
on 3 December 2003. The Bill carries over the criminal oVences related to buying or selling organs for
transplantationwhich are provided in theHOTAct. TheGovernment proposes to extend the oVences to cover
buying or selling all human material intended for transplantation (with specific exceptions). Advertising for
suppliers of suchmaterial for rewardwould also be an oVence. The proposed penalties for these oVences would
be a maximum on indictment of imprisonment for three years and an unlimited fine.

More widely theGovernment is committed to eVectively tackling human traYcking, in keeping with our other
international obligations (primarily the TraYcking Protocol to the United Nations Convention on
Transnational Organised Crime and the European Union Framework Decision on Combating TraYcking in
Human Beings). As a consequence, we have proposed a new oVence of “traYcking people for exploitation”,
in the Asylum and Immigration (Treatment of Claimants, etc) Bill, which is currently being considered by
Parliament. This oVence specifically covers traYcking for the purpose of organ removal. The proposed
maximum penalty for this oVence is 14 years imprisonment.

I will continue to keep you informed of any future developments regarding the negotiations of this initiative.



Home Affairs (Sub-committee F) 113

Home Affairs (Sub-committee F)

ADMISSION OF RESEARCHERS (7815/04)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under Secretary for State, Home Office

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered this package
of proposals at a meeting on 12 May.

In general we thought that they represented a creditable attempt to facilitate the admission of third country
national researchers to the European Union and, hopefully, increase the numbers recruited.

We were, however, left unclear by your Explanatory Memorandum of the view that the Government take of
these proposals. You describe how they would diVer from existing arrangements—particularly in obviating
the need for a work permit and transferring responsibility for assessing the suitability of the prospective
researcher to the research organisation—without indicating whether these changes would be acceptable. You
also give no indication whether the Government intend to opt into these proposals (other than the Regulation
relating to short stay visas, from which the UK is excluded). The Government have, of course, declined to opt
into other Directives relating to the admission of diVerent categories of third country nationals. This proposal
diVers fromprevious Title IV immigrationmeasures in that it is designed to positively encourage the admission
of a particular category of entrant. If it is successful, the United Kingdom will be at a disadvantage in
comparison with other Member States in attracting high quality researchers from outside the European
Union.

We would be grateful for your comments on this point, and in particular whether you have consulted the
Department for Education and Skills and the OYce of Science & Technology, and if so what their views are.
We were surprised that the section of the Explanatory Memorandum on Ministerial responsibility does not
mention any Departments other than the Home OYce and the FCO.

13 May 2004

ADVANCE PASSENGER INFORMATION: OBLIGATION ON CARRIERS (5183/04 and 7595/04)

Letter from Caroline Flint MP, Parliamentary Under Secretary of State, Home Office to the Chairman

I am writing to update you on the current position of the draft Directive on the obligation to carriers to
communicate passenger data in advance of a full response to the House of Lords Report Number 6052 that
I will provide immediately following the Justice and Home AVairs Council on Tuesday 30 March.

Although theGovernment has been supportive of this measure we also had significant concerns about the data
processing provisions. However we have now made considerable progress and the text now incorporates the
amendments that we requested.

We have negotiated hard in an attempt to enhance the eVectiveness of this proposal so that it does not just
help combat illegal immigration, but also terrorism and other criminal activity, and to produce a satisfactory
final text that would safeguard the UK’s interests. We are now satisfied that we have a text that addresses our
key concerns.

The Presidency aims to reach a General Approach on this directive at the Justice and Home AVairs Council
on Tuesday 30 March. France and Germany have, however, put reservations on our proposed amendments,
so it is far from certain that it will be agreed by other Member States. If our proposed changes do not stand
the Government could not agree the previous text and would have no alternative but to block the measure.

The Government will keep the Committee informed of any progress on this proposal and will provide a full
response to the House of Lords Report on the draft Directive “Fighting illegal immigration: should carriers
carry the burden?” immediately after the Justice Home AVairs Council.

30 March 2004
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Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 1 April giving the Government’s Response to our Report—Fighting illegal
immigration: should carriers carry the burden?1, which Sub-Committee F (Home AVairs) of the Select
Committee on the European Union considered at a meeting on 21 April along with the text of the draft
Directive that you submitted on 19 April (7595/04).

We did, of course, have the opportunity to register our views on this measure in the debate on Baroness
Harris’s Unstarred Question on 20 April, and we have carefully considered Baroness Scotland’s response to
the debate. Notwithstanding theGovernment response and the debate, we do not believe that the Committee’s
main criticisms of the Directive have been met. There are also a number of aspects of the proposal on which
further information is required. We are not prepared therefore to clear the document from scrutiny.

First, we remain unconvinced of the justification for the proposal and its proportionality to the potential
benefits. You say that Advance Passenger Information (API) enables a “thorough and rigorous screening” of
passengers to take place, but the systemwill simply identify on a hit/no hit basis those whose names are already
contained in the relevant warnings index. This will not provide a basis for risk assessment. You also claim that
API will be of considerable assistance in identifying facilitators, passengers travelling on improperly or
fraudulently obtained documents and passengers who destroy or dispose of their documents en route, but
without explaining how it will achieve those desirable objectives. The system will identify only those already
on the warnings index: it will not identify any of those categories of people unless they are unwise enough to
travel with a document in the name of someone who has already come to the adverse attention of the
immigration authorities. Nor has the proposal’s eVectiveness in countering organised crime and security
threats been substantiated.

Secondly, we have noted that there are likely to be discrepancies between the Member States in their
implementation of the Directive. We have acknowledged that, if the scheme were to go ahead, there would be
clear advantage in being able to deny boarding to inadmissible passengers. But, if, as you imply, otherMember
States may not operate on that basis, it will only add to the complexity of the scheme. We also note that the
Directive will not apply to intra-EU flights—contrary to what you told us when you gave evidence to us—but
that the Government intend their domestic scheme to apply to such flights. In our view if there is to be an EU
regime for advance passenger information, it should apply uniformly. We would be interested to know if you
have consulted the Commission about the proportionality of this aspect of your proposals in relation to
Community law on freedom of movement.

Thirdly, we have considered the Regulatory Impact Assessment (RIA) that the Home OYce has belatedly
produced, but I have to say that we found it wholly unsatisfactory. No attempt has been made to cost the
option that you appear to favour ie integrating implementation of the Directive into the Government’s own
Authority to Carry scheme, despite the fact that you have been working on this for several years. For option
2—the only option for which any costings are given—only three figures are provided, with no explanation of
the basis on which they have been calculated. The RIA prays in aid as a justification for introducing API
solutions the need to prevent increasing queues developing in arrivals halls, when this proposal is likely to
generate much greater delays on departure.

We note that, according to your latest ExplanatoryMemorandum, the reason for the lateness of the RIA was
that you did not consider it appropriate to submit one until you had a definitive text. That is, of course,
contrary to the Cabinet OYce guidelines, which recommend that an initial version should accompany the first
Explanatory Memorandum. It is, moreover, inconsistent with the explanation given in your letter of 1 April,
that “the Government had previously considered that production of an RIA was not necessary on the basis
that no new regulations would need to be introduced”.

The main message of the Committee’s Report was that the obligation that the Directive would place on
carriers was disproportionate to its likely benefits and that it should not be introduced without a careful
calculation of those costs and benefits. The RIA, which shows every sign of having been put together at the
last minute, does nothing to provide that assessment and I am afraid that, unless a better justification of this
proposal can be provided, we are not prepared to clear the document from scrutiny.

Fourthly, Article 6 of the draft provides an exemption from the requirement to delete the data within 24 hours
where “the data are needed later for the purposes of exercising the statutory functions of the authorities
responsible for carrying out check on persons at external borders in accordance with national law and subject
to data protection provisions under Directive 95/46/EC.” That appears to be a very wide exception and we
would be grateful for clarification of the circumstances in which it would apply.
1 This Government Response will be published separately by the Committee.
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Fifthly, in the Explanatory Memorandum you refer to a Directive on passenger data that the Commission is
proposing to bring forward in June. We would be glad to know what lies behind that initiative, which could
provide the basis for a properly thought out measure on advance passenger information.

Finally we understand that a further version of the draft Directive is available (8058/04). Is it intended to
deposit it?

21 April 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter of 21 April 2004. I am sorry to hear that the debate on Baroness Harris’ Unstarred
question on 20 April did not provide suYcient clarification and reassurance for the Committee to clear this
document.

Proportionality

The API Directive represents a framework within which API processes can be developed. An Authority to
Carry (ATC) scheme is a process that falls within that framework but I agree it is not a comprehensive solution
to the use ofAPI. That is why, althoughATC forms a key element to our proposals for amodern secure border
it is not the only response. We are looking at the analysis of advance passenger information, in conjunction
with other information such as reservation data (which is not specifically covered by this Directive but for
which powers currently exist in UK legislation). In addition to identifying those who would clearly not be
admitted to the UK this will allow us to assess passengers in advance of their arrival and identify those whose
profile indicates that they may be a threat to our secure borders and at the same time identify those legitimate
passengers who are unlikely to constitute a threat. We will then be able to adjust our handling of those
passengers accordingly at the point of arrival.

Implementation

An EU regime for processing advance passenger information has considerable merit, however I also consider
that such a scheme is not a practical reality in the medium term. I also do not believe that independent
processing of passenger informationmeans divergent national systems at odds with each other. This Directive
will ensure any national systems operate within a broad framework but allow for national process reflecting
local structures. Although we may not have complete compatibility we should have consistent systems.

I would like to take this opportunity to clarify a point regarding the scope of the Directive. At the evidence
session on 3 December, I explained that coverage of all flights, both within the EU and from outside the EU,
was the Government’s preferred position (reflecting our domestic powers) but that the issue was yet to be
discussed in the Frontiers Working Group. It was subsequently determined that the scope would extend only
to flights arriving inMember States territories fromoutside the EU. This determination is illustrated byArticle
2(b) of the Directive, which defines the external border as that between theMember States and third countries.
The Directive, therefore, does not apply to intra-EU services. We have not yet consulted the Commission on
the proportionality of our future proposals in relation to Community law on freedom of movement,

Regulatory Impact Assessment

The API Directive does not provide new powers for the UK nor does it require new processes to be put in
place. Indeed, theDirective is a framework that is open and flexible and there are a variety of possible solutions
to the collection and use of API. We have provided RIA’s in the past with the immigration (Passenger
Information) Order 2000 and for Clause II of the Asylum and Immigration (treatment of claimants etc) Bill.

Nevertheless, I understand why the Committee is seeking further information on the potential cost
implications of the proposal. As you rightly say we have been working on a modernised border control for
some time and wish to introduce a scheme which is robust, eVective and proportionate. I don’t consider it
would be helpful to provide the Committee cost data which I know will not reflect the final process the
Government will seek to adopt or accurately reflect the attribution of costs betweenGovernment and carriers.
I can only repeat that we have produced an RIA for the Immigration (Passenger Information) order 2000 and
should we seek to go further with API we will complete detailed RIAs as part of proposed changes to domestic
legislation. I anticipate beginning the detailed consultation necessary to publish a RIA that reflects our
proposals for the future use of advance passenger information later this year.
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Turning to the concerns raised by the Committee over check in times I agree that simply moving a queue from
arrival control to check-in is ineVective. But I stress that is not theGovernment’s intention and I do not believe
that large check in queues are an automatic consequence of any API process. In any case they will not arise
from this proposal alone as it does not change current practice. Nevertheless, with a properly developed
process, supported by “appropriate technology, I consider that API can be gathered without disproportionate
disruption and check in. Most modern passports and ID cards can be read automatically within six seconds
into airline systems and this occurs without any break of attention to the passenger. The required data may
also be read from a suitable machine-readable visa if the passport itself is not machine-readable. A system
being trialed by the UK Immigration Service may reduce the scan time to well below six seconds. There are
also alternatives to keying and swiping such as the travel industry collecting the required data via the internet
at time of booking, or as part of a frequent flyer programme or online check in, or issue a machine-readable
data slip to the passenger as part of the travel documentation. These details will be subject to more detailed
scrutiny when we present future proposals on the use of API.

Latest Version of API Text

You ask if we intend to deposit document 8058/04. We do not consider this requires deposit. The changes are
as follows:

Article 7(1) now states “MS shall take the necessary measures to comply with this Directive not later than 24
months after the date of entry into force of this Directive. They shall forthwith inform the Commission
thereof”.

Article 6

Recital 7 states “The Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on the free movement of
such data applies with regard to the processing of personal data by the authorities of theMember States. This
means, that whereas it would be legitimate to process the passenger data transmitted for the performance of
border checks also for the purposes of allowing their use as evidence in proceedings aiming at the enforcement
of laws and regulations on entry and immigration, including their provisions on the protection of public policy
and national security, any further processing in a way incompatible with those purposes would run counter
to the principle set out in Article 6(1)(b) of Directive 95/46/EC. Member States should provide for a system
of sanctions to be applied in the event of use contrary to the purpose of the present Directive.”

We also expect two declarations to be made at the time of adoption. These declarations are:

“The Council, having taken note of the intention of the Commission to bring forward in the near future a
proposal for a common EU approach to the use of passenger data for border and aviation security and other
law enforcement purposes, intends to reassess, if necessary, the provisions on data security of this Directive
in the framework of its deliberations on the proposal of the Commission.”

“The Commission considers that the draft Council Directive on the obligation of carriers to communicate
passenger data must be interpreted in the light of its stated purposes, namely ‘to combat illegal immigration
eVectively and to improve border control’”.

I hope the revision to the recital and the probable declarations explains the wide exemption that now appears
in Article 6. It is important that this Directive does not restrain or restrict discussions on the forthcoming
Commission proposal for a comprehensive legislative measure on data protection and exchanges of
information between “law enforcement” authorities and therefore Article 6 should not be overly restrictive at
this point and I consider that, as originally drafted, there would be a real risk that it would have been.

27 April 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your further letter of 27 April about this draft Directive.

There are a number of new points in your letter, which Sub-Committee F will not have an opportunity to
consider fully before tomorrow’s meeting of the Justice and Home AVairs Council. I understand that it is
planned to adopt the Directive as an A point at that meeting, although you do not say what the Government
intend to do if the scrutiny reserve has not been lifted by then.

I have to say that at first sight the reservations which we expressed in our report on the Directive and which
Sub-Committee F reaYrmed when it considered the Government’s response last week seem likely to be
strengthened rather than allayed by some of the points in your letter. You say, for example, that an EU regime
is not a “practical reality in the medium term” and you also refer to the proposed declaration on reassessing
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the data security provisions of the Directive in the light of the Commission’s forthcoming proposal. I believe
that these factors are likely to confirm the Committee’s view that it would be much better to withdraw the
Directive and start again on the basis of the Commission’s proposal.

I am afraid therefore that we cannot agree to clear the document from scrutiny at such short notice. I will write
again when the Sub-Committee has had an opportunity to consider the points you raise in more detail.

28 April 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 27 April, to which I sent a holding reply on 28 April pending more detailed
consideration by Sub-Committee F (Home AVairs) of the Select Committee on the European Union. You
subsequently telephoned me from Luxembourg to explain that the Government had decided to override the
scrutiny reserve to enable the Directive to be approved by the Justice and Home AVairs Council on 29 April.

The Sub-Committee considered your letter on 5May. Needless to say, we are extremely disappointed that the
Government decided to override the scrutiny reserve on a proposal which we think we had demonstrated was
seriously flawed and for which there was no pressing need.

As the Directive has now been approved, our concerns are to some extent academic, but we wish nevertheless
to put on record our response to some of the specific points in your letter where we remain unconvinced of the
case for this measure.

The proposedCommission declaration is a telling reminder that the purpose of themeasure is to combat illegal
immigration, as opposed to protecting security and fighting terrorism, which the Home OYce has prayed in
aid of it. Nor dowe understand, without further explanation, howbasic advance passenger information (API),
even if it is combinedwith other data, will enable risk assessment of passengers to be undertaken so as to permit
diVerential treatment on arrival. The time for such analysis will be very limited and it seems unlikely that the
authorities will often have more than basic identity data available. We also remain unconvinced that the
Directive would help to identify those travelling on false papers, those who destroy their documents, or
facilitators.

We were surprised that you described an EU regime for processing API, which is presumably what the
Directive purports to be, as “not a practical reality in the medium term”. If that is the case, how is it going to
be implemented within 24 months? The Declaration indicating that the Council will reassess the provisions on
data security in the light of the forthcoming Commission proposal reinforces the point I made in my letter of
21 April that it would be better to wait for this proposal and use it as the vehicle for a properly thought-out
API regime.

I am grateful for your clarification of the fact that the Directive will not apply to intra-EU flights. We hope
that the Government will think again before applying their own scheme to such flights and that, if they decide
to go ahead they will consult the Commission about the legality of doing so.

We note what you say about the Regulatory Impact Assessment (RIA) and your understandable reluctance
to provide data that is likely to prove inaccurate. Nevertheless, the point of an RIA is surely to enable an
assessment to be made at an early stage in the development of a proposal’s likely costs and benefits, not simply
to cost it when all the details have been sorted out. It is, of course, diYcult to make accurate estimates when
there are still significant uncertainties, but the way to address that is tomake reasonable assumptions and then
cost them. We still fail to see why this has not been possible in this case.

We also note with interest the information that a system is being trialled, which may reduce the scan time to
“well below six seconds”. We find this diYcult to square with what the airlines told us, but, be that as it may,
surely all this information, including the cost of machine readers and of training staV throughout the world
should have been fed into a proper RIA.

We regret that you decided not to deposit document 8058/04 as the changes incorporated in it, particularly
the data protection provisions, seem to us to be significant enough to warrant deposit.

6 May 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter of 28 April 2004. 1 am sorry that the Committee felt unable to clear this document.
I understand the Committee’s concern. Equally I hope the Committee can appreciate the diYcult position the
Government found itself in with this dossier andwhywe overrode parliamentary scrutiny reserve and adopted
this Directive at the April JHACouncil. The Home OYce takes its scrutiny responsibilities very seriously. We
did not take the decision to override lightly. I note the Committee will write again but would like this
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opportunity to provide some further information and explain, following our telephone conversation on 29
April, why the Government believed it would have been politically unacceptable not to adopt this Directive.

As you are aware, the Directive had to be agreed at the April Council or, as an initiative of aMember State, it
would have fallen automatically. Only a fewweeks before, the EuropeanCouncil’s Declaration onCountering
Terrorism, adopted after the tragic bombings in Madrid, had underlined the need for early conclusion of this
measure as part of the work on strengthening Border Controls. I note the Committee’s view that this measure
was designed to combat illegal migration but I do consider that this measure in particular and a more secure
border in general will assist in the fight against terrorism.

Against this background, the UK found itself in a doubly diYcult position as we approached the end of the
negotiation. We did not have parliamentary clearance for this measure and we were alone among Member
States in continuing to have substantive reservations about the text itself. In the light of the new urgency to
agree the directive, following the Declaration on Countering Terrorism, we intensified our eVorts to get
agreement to the changes we considered essential. At the March JHA Council, we gained these changes,
thanks to support from two or three key Member States and in the face of considerable opposition from
another Member State. In the context of our wider EU relations it would have gone down very badly if we
had subsequently blocked adoption of the Directive in April, thus causing it to fall.

Turning to measures that I expect to be brought forward in the Summer I understand that the Commission
may present two measures, a proposed directive on Passenger Name Record (PNR) data followed by an all
encompassing directive on data protection for both API and PNR. I note the Committee’s view that the
provisions of the API Directive could have been incorporated in one of these latter measures but I am not
persuaded that this would have been an eVective option. API can be collected at check in and generally consists
of data that can be be found in the machine-readable zone of a passport. PNR data tends to be more detailed,
is taken at the time of booking and can include a passenger’s home address, payment details and intended
destination address. There are diVerences between these types of data and combining the two in one Directive
could lead to a lack of distinction between the two. To reopen the negotiations on API as part of another
Directive would mean we could not be certain of retaining the improvements to the text we had negotiated so
hard for.

I consider an EU “regime”would entail harmonisation to the extent that allMember States operated a process
that would require MS to apply the Directive in exactly the same way. In eVect single harmonised process. I
consider that to be ambitious and that as a first step the Directive provides a framework to support the
development of operational processes in accordance with national legislation and reflecting individual MS
border control procedures.

I note the Committee’s concerns over the revisions to article 6 but consider that the text was acceptable to the
Government. I note that the Commission is expected to bring forward a measure this summer that would look
at this particular issue in more depth and, I anticipate, at the data retention link between API and PNR data.

I would like to assure the Committee that the Government takes its Scrutiny obligations seriously and only
because of the diYcult timetable did we decide, after careful consideration, to override this scrutiny reserve.
We considered that although not perfect, the text was acceptable and that the potential consequence for both
the UK’s position in future negotiations on forthcoming measures and the need to retain the improvements
to the text we had negotiated led the Government to conclude that overriding scrutiny reserve was justified in
the particular circumstances.

11 May 2004

CRIME PREVENTION (7763/04)

Letter from the Chairman to The Rt Hon Baroness Scotland of Asthal QC, Minister of State
(Criminal Justice System and Law Reform), Home Office

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered the
Commission’s Communication on crime prevention at a meeting on 12 May.

In general we found it an interesting paper, which presents a thoughtful and practical approach to crime
prevention. We were not convinced, however, by the Commission’s justification for considerably increased
activity at EU level concerned with preventing the type of crime covered by the Communication. As the
Communication acknowledges, volume crime is a local activity, and there must be doubt as to the added value
provided by high level activity so far away from the action. You say in your Explanatory Memorandum that
the document is the start “of a process designed to bring about a much needed strategic and structured
approach to EU co-operation in crime prevention” and also that the Communication “complies with the
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principle of subsidiarity” without providing any further explanation. We would be grateful to know the basis
for these assertions.

It is striking that there is no mention in the Communication of the Council of Europe, whose Committee on
Crime Problems has been working in this field for many years. Do you see any duplication between their work
and the expanded role envisaged for the European Crime Prevention Network?

We are also doubtful about the legal base for this proposal. The Commission prays in aid Article 29 of the
Treaty on European Union, but it seems clear from the examples given in that (very general) Article that its
main focus is on serious trans-national crime. It is somewhat misleading of the Commission to use the phrase
“organised or otherwise” as a basis for establishing EU competence in the prevention of much less serious
forms of crime. It is also relevant that the draft Constitutional Treaty contains specific provision for measures
to support the action of Member States in the field of crime prevention, which implies that at present no such
competence exists.

Although there is no doubt advantage in exchanging good practice with our partners, identifying areas for
research and improving the comparability of national statistics, we doubt whether such activity justifies the
establishment of yet another EU institution with Community funding and a no doubt generously funded
secretariat. We agree with your reservations about attempting to set detailed priorities in terms of sub-
categories of volume crime types and of the inflexibility of seeking to adopt a single EU-wide methodology.

We would be grateful for your comments on these points, particularly the legal base and the justification for
expanded activity on crime prevention at EU level. In the meantime we will keep the Communication under
scrutiny.

13 May 2004

EU PASSPORTS (6406/1/04)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under Secretary for State, Home Office

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered this proposal
for a Council Regulation on security standards in EU passports at a meeting on 31 March.

We see some merit in the imposition of mandatory security standards in EU passports but reserve judgement
on the longer-term idea of an EU Passport Register.

We note the Government’s view that Article 62(2)(a) is not an appropriate legal base for the proposal and
would be glad to know the reasons for your thinking on this point. Your Explanatory Memorandum also left
us unclear as to the Government’s precise position on the merits of the proposal. You say that minimum
standards for security features would be beneficial, but that there is not the need for complete harmonisation.
Does this mean that you are content with the draft as it stands?

You also say that the Government are deciding whether to opt into the measure under the provisions of the
protocol on Title IV, but the draft Regulation itself indicates clearly that the United Kingdom and Ireland
are excluded from what is regarded as a Schengen-building measure. The same issue has arisen on the Border
ManagementAgency and the Visa Information System.Have you any reason to distinguish this measure from
those in terms of UK participation?

We would be grateful for your comments on these points. In the meantime we will hold the document under
scrutiny.

31 March 2004

EUROPEAN AGENCY: MANAGEMENT OF BORDER CO-OPERATION (14766/03, 5803/04 and
6226/04)

Letter from Caroline Flint MP, Parliamentary Under Secretary of State, Home Office
to the Chairman

I am writing further to your letter of 17 December 2003, in which you raise a number of points about the
European Border Agency proposal on behalf of Sub-committee F of the European Union Committee.

You asked for an assurance that the Agency will replace the existing land, sea and air border centres and not
simply be an additional layer of bureaucracy superimposed on them. The Agency will not be an additional
layer of bureaucracy—at least one layer of bureaucracy will be removed because the Agency will replace the
Common Unit. The existing centres will continue to operate, but under the direction of the Agency as
“specialised branches”, This will provide the centres with a more focused direction and their work will be
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better co-ordinated. Additionally, a single permanent structure will enable intelligence and decision making
functions to work together more closely. The Agency will not duplicate existing work. It will build on work
that has been achieved in recent years and take on board lessons learnt.

You also asked for clarification of the Agency’s role in joint operations, in light of the wording in the
Commission’s ExplanatoryMemorandum which refers to the Agency co-ordinating “all joint operations and
pilot projects at the external borders”. The Government understands that the Agency will have competence
to recommend that joint operations take place, and to suggest specific examples. The Agency will also be able
to consider proposals put forward by Member States. The Commission has already acknowledged in
discussions that the Agency will not have exclusive competence. We strongly believe that circumstances may
arise where it would be beneficial to act independently of the Agency, including in emergency situations, are
seeking to further clarify this point during negotiations, and have suggested wording which would make it
clear that the Agency does not have exclusive competence for any of its six main tasks.

This links in to the Committee’s next question—whether the Agency will be able to insist on an operation,
where it identifies a weakness in external border controls, against the wishes of one of the Member States
involved. The Agency will not be able to insist on an operation taking place on the territory/border of a
Member State, if that state does not agree to the operation being carried out. The Commission and other
Member States share this view.

The Committee also asked to see the Information Commissioner’s comments on Articles 10 and 11. The
Information Commissioner’s letter is attached for information (not printed).

Articles 10 and 11 of the Regulation deal with “Information exchange systems” and “Exchange of strategic
non-personal information with Europol, international organisations and competent authorities of third
countries”. We consulted the Information Commissioner because it was not clear whether Article 10 would
cover personal data or just “strategic non-personal information” as in Article 11, or whether there were
suYcient data protection safeguards in place.

The Information Commissioner’s response indicated that the Agency proposal was probably covered by the
data protection framework set out in Regulation 45/2001 and Directive 95/46EC which set out a data
protection framework applying to Community institutions and bodies and sets up a European Data
Protection Supervisor. The Commission have confirmed that because the Agency Regulation is a first pillar
proposal, the Data Protection Directive will automatically apply to it. The Government is content with this
explanation.

However, there is still some confusion regarding Article 10 and whether it includes personal data. The
Commission’s intention was that it would not cover personal data, but some Member States believe that it
should, and that the provision would be too limiting if it did not include personal data. No decision has yet
been made, The Government is still considering its position on this issue, but if it is decided that Article 10
will include personal data, then we will follow the additional advice outlined in the attached letter from the
Information Commissioner. If it is decided that Article 10 will cover personal data, then it would also make
sense for Article 11 to be amended to cover personal data. We will deal with these issues in due course, as
necessary.

The Committee’s final question concerned the UK’s participation in this measure. The Government is not yet
in a position to give further information on theUK’s participation in thismeasure.Wewill keep the committee
updated on this and the other issues raised, as negotiations on the Agency proposal progress.

Finally, I understand that the debate concluding the Committee’s inquiry into proposals to establish a
European Border Guard took place recently, and that the Border Agency proposal was also discussed then.
I would like to take this opportunity to re-emphasise that my colleagues and I very much welcomed the
constructive nature of that debate.

Negotiations have begun at working group level but have so far reached only Article 11, and no significant
amendments have been made to the text of the Regulation. It is intended that the meeting of the Strategic
Committee on Immigration, Frontiers and Asylum (SCIFA) will discuss the Regulation in detail at its next
meeting in early February, with a view to the JHA Council reaching a political agreement on the Agency
proposal at either the March or April JHA Council.

21 January 2004

Letter from Caroline Flint MP to the Chairman

Negotiations on UK (and Irish) participation in the Border Agency Regulation have been complex. From the
outset, the UK confirmed that it wanted to participate as fully as possible in the Agency’s activities.
Accordingly, the UK opted-in to the Regulation on 11 February (in line with the usual three month deadline).
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As negotiations progressed, it became clear that despite recognition from other Member States that UK
participation is desirable on an-operational level, and that there is some political impetus for reaching an
imaginative solution, they were unwilling to show suYcient legal flexibility to accommodate us.

At a meeting of the Strategic Committee on Immigration, Frontiers and Asylum (senior oYcials) onMonday
15 March, there was broad agreement to a Presidency compromise. The compromise means that the UK will
not be participating in adoption of the Regulation, but there will be text in the Regulation (article 10bis) to
ensure the Agency co-operates with the UK and Ireland in all of its tasks, where appropriate. The UK will
also be able to attend all meetings of the Agency’s Management Board (article 20(3bis)), but not to vote on
any decisions taken. But, the Regulation provides that no operation can go ahead without the full agreement
of all states involved and the state onwhose territory the operationwould take place would have a casting vote.

The Government is content with this compromise from an operational point of view. It meets most of our
objectives, enabling us to continue to co-operate with other Member States on an operational level, and
contribute to discussions. We would receive a rebate on our financial contribution to the Agency, and would
keep control of how our resources are deployed.

The Presidency will be seeking political agreement on the Agency Regulation, on the basis of this compromise
at the Justice and Home AVairs Council on 30March. The Government is content for it to do so (but will not
have a vote on adoption of the Regulation). A copy of the latest text of the Regulation (7428/04) is attached
for information (not printed).

24 March 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 21 January about this proposal, which Sub-Committee F (Home AVairs) of the
Select Committee on the European Union examined on 24 March, together with the revised texts of the
Regulation, which you submitted on 7 February. We note that the text has been improved in clarifying that
the Agency will co-ordinate and support, but not replace, action by national border authorities. There are,
however, a number of issues that remain of concern.

The Exchange of Personal Data

It is not clear from the wording in Articles 10, 11 and 11b whether the Agency will have the power to exchange
personal data with Member States, EU institutions and bodies, international organisations and third States.
You originally seemed to think it likely thatArticle 10would cover personal data. If so, specific data protection
safeguards would need to be included in the text, as pointed out by the Information Commissioner and the
European Parliament at its reading of the proposal. The Committee’s scrutiny of the Europol Agreement with
the US and the recent proposals for the transmission of air passenger data to the US authorities have
demonstrated the challenges that co-operationwith third countries can pose for EUdata protection principles.

However, we see from your letter of 11 March to Jimmy Hood that the Commission has given an assurance
that the Agency will not exchange personal information withMember States, third countries or international
organisations. This is welcome, but it would be desirable for this to bemade clear on the face of the Regulation
or, failing that, at least in a declaration accompanying its adoption.

The Role of Specialised Branches

Article 13 provides for the setting up of specialised branches of the Agency. You say in your Explanatory
Memorandum that the Government is content that these branches will not duplicate the work of the existing
ad hoc centres and note that Article 13 will not be amended to clarify this “because the existing centres do not
have a legal base, and it would not be appropriate to refer to these informal centres in a legal instrument”.
However, this seems to contradict the statement in your letter of 21 January that the existing ad hoc centres
“will continue to operate, but under the direction of the Agency as ‘specialised branches’”.Wewould welcome
clarification of this point. As the Committee noted in its Report on Proposals for a European Border Guard,
the establishment of EU border management structures by a legal instrument would have the advantage of
making the operation of these ad hoc centres subject to judicial control and proper accountability
mechanisms. This goal will not be achieved if the pre-existing centres continue to operate outside the
framework of this Regulation.

Another issue that needs to be clarified in this context is who will be accountable for actions by the specialised
centres in Article 13. As the draft currently stands, it is the Agency that has legal personality and can thus be
party to legal proceedings. Will the Agency answer also for the action of its specialised branches?
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UK Participation

We have now seen your further letter of 24 March informing us that the United Kingdom will not be able to
participate in adoption of the Regulation. This is disappointing, but, as the Committee has pointed out on
numerous occasions, most recently in our report on the European Border Guard, the Government can hardly
expect to participate fully in measures such as this when they have opted out of the external frontiers
provisions of Schengen. We welcome the inclusion of a provision promoting cooperation between the Agency
and the UK and Ireland and hope that this will enable the continuation of the high level of UK participation
in joint operations, which we strongly supported in our report.

As the United Kingdom will not have a vote on the adoption of the Regulation no purpose would be served
by continuing to hold it under scrutiny. We have therefore cleared document 6226/04 from scrutiny, together
with the earlier texts 14766/03 and 5803/04. We would, however, still be grateful for clarification of the two
points mentioned above.

26 March 2004

Letter from Caroline Flint MP to the Chairman

I am writing in response to your letter of 26 March in which your Committee cleared the Border Agency
Regulation from scrutiny, but asked two further questions about the Agency’s “specialised branches”.

Firstly your committee asked for clarification on whether the existing ad hoc centres will become the
specialised branches of the Agency. I can confirm that that will be the case. I can also confirm that the text of
Article 13 of the Agency Regulation will now be amended to clarify this point. The revised text will read:

Article 13—Specialised branches

The Management Board of the Agency shall evaluate the need for and decide the setting up of
specialised branches in the Member States, subject to their consent, taking into account that due
priority should be given to the operational and training centres already established and specialised
in the diVerent aspects of control and surveillance of the land, air andmaritime borders respectively.

The specialised branches of the Agency shall develop best practices with regard to the particular
types of external borders for which they are responsible. The Agency shall ensure the coherence and
uniformity of such best practices.

The Government is content that this wording clarifies the position, and that it will allow for suYcient
accountability of the activities of the centres / branches.

The Committee also asked who will be accountable for the actions by the specialised branches. The branches
will have no legal personality of their own, but they will become part of the Agency. Therefore, it will be the
Agency, which has legal personality, which will answer for the actions of its specialised branches. The
Government is content with this position.

I have noted the points you made on the exchange of personal data and on the compromise for UK
participation in the Agency’s activities.

19 April 2004

EUROPEAN REFUGEE FUND (6356/04)

Letter from Caroline Flint MP, Parliamentary Under-Secretary for State, Home Office to the Chairman

Sub-Committee F (Home AVairs). of the Select Committee on the European Union considered this proposal
for an extension of the European Refugee Fund at a meeting on 24 March.

We welcome the proposal as a modest instrument of burden sharing, which is necessary in view of the wide
disparities in the incidence of the numbers of asylum seekers in diVerent Member States and the costs
associated with them. The amount of money involved remains relatively small in the early years, but if the new
financial perspective permits the proposed expansion in the second three year period, it will become, as you
say in your Explanatory Memorandum more than a symbolic gesture.

We note your concern that the proposed three year multi-annual plans will add to the burden on Member
States, although we are not sure why this should be so given that the Commission has sought to reduce the
bureaucracy associated with the Fund. In any event we hope that it will not be necessary to reserve a greater
proportion of the budget for management and administration.
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We note also that the Government have not yet decided whether to opt into theMeasure, although they opted
into the existing Fund and are supportive of the new proposal. In anticipation of a decision in favour of opting
in, we have cleared the document from scrutiny but would be grateful to be kept informed of any significant
developments.

25 March 2004

EUROPOL—EUROJUST AGREEMENT (15829/03)

Letter from the Chairman to Caroline Flint MP, Parliamentary Under-Secretary for State, Home Office

Sub-Committee F (HomeAVairs) of the Select Committee on the EuropeanUnion considered the revised text
of this Agreement and the JSB’s Opinion on 4 February. We note that the text of the Agreement has been
greatly improved, both in strengthening data protection principles and in clarifying the role of Europol and
Eurojust oYcials in joint investigation teams.

We support the Europol JSB’s call for data protection rights to be fleshed out more clearly in the text, which
would ensure consistency with Europol agreements with third countries.

Two points about the practical implementation of the Agreement remain of concern. First, the Europol JSB
argues that the Europol Convention should be amended to include provision for the creation of a file for
Eurojust to use for the processing of data before deciding whether to include it in the file. In your Explanatory
Memorandum you say that “the question is separate from the negotiations on the agreement between Europol
and Eurojust, and should not delay its finalisation”. It is not entirely clear to us why the JSB takes this view,
but, if there is substance in it, it would seem to be central to the implementation of the Agreement. We would
be grateful for further clarification of this point.

Secondly, it appears that Eurojust data security rules have not yet been established. The JSB stresses that the
actual exchange of data may begin only when Eurojust has adopted such rules. It would clearly be better for
explicit provision to bemade in the Agreement itself, but, if it does not prove possible to secure that, we would
ask for a clear undertaking that no exchange of data will take place in advance of the rules being put in place.

Finally, wewere surprised that the Eurojust JSB did not give a reasonedOpinion on theAgreement, butmerely
a statement that it supported it. We would be interested to know the reason for this. Was it because the
composition of the two JSBs is identical and the Eurojust JSB saw no reason to duplicate the view of the other
body? Even if this was the case, we would have expected the Eurojust JSB to produce a considered Opinion
from the perspective of data held by Eurojust.

We understand that there is some pressure to conclude the Agreement in the next few weeks, and in view of
the improvements that have been made to the text we are prepared to clear the documents (15829/03, 3/68 and
2620–13) on the understanding that the undertaking referred to above will be forthcoming and that you will
respond to the other points which we have raised.

5 February 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter of 5 February setting out Sub-Committee F’s comments on the draft Agreement
and the Europol JSB’s opinion. I am pleased that the Sub-Committee considers the text of the Agreement has
been greatly improved and is prepared to clear the documents subject to a satisfactory conclusion to this
correspondence.

Firstly, you raised the Europol JSB’s comments on the need to create a specific data file for Eurojust to use
for the processing of data before deciding whether to include it in one of its work files. Although raised in the
Europol JSB opinion, these comments relate to the organisation of Eurojust’s data files rather than Europol’s.
The issue is not specific to the exchange of data with Europol but relates to the general processing of data by
Eurojust. The JSB opinion suggests that a legal base should be provided in the Eurojust Council Decision for a
specific processing file, as envisaged in the amendment to the Europol Convention. The issue will need further
discussion between Eurojust and its JSB and our European partners.

Secondly, you noted that Eurojust has still to establish its rules of procedure for data protection and you were
concerned that no exchange should take place in advance of the rules being in place. To satisfy you on that
point, the exchange of data as provided for under the Agreement will be dependent on Eurojust establishing
its data protection rules and taking the necessary measures to set up systems for processing personal data.
Under Article 7(1) of their Agreement, transmission of information can only take place in accordance with
the requirements of the Eurojust Decision or Europol Convention and the provisions of the Agreement.
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Finally, you commented on the absence of a reasoned opinion from the Eurojust JSB. I appreciate the interest
in a separate opinion from the Eurojust perspective but, for the purposes of this Agreement, the opinion from
the Europol JSB fully covered the data protection issues for both Europol and Eurojust. Therefore the
Eurojust JSB gave its formal approval without further elaboration. The members concerned were fully aware
of the Europol JSB opinion, having participated as members of that body.

I am most grateful to the Sub-Committee for its careful deliberation of the draft Agreement and for its
constructive comments on the text.

4 March 2004

INFORMATION AND CO-ORDINATION NETWORK FOR MIGRATION MANAGEMENT
(ICONET) (15317/03)

Letter from Caroline Flint MP, Parliamentary Under-Secretary of State to the Chairman

I am writing further to the Government’s Explanatory Memorandum of 5 January 2004 to notify you that on
27 February theUnitedKingdomPermanent Representation in Brussels notified the EUCommission that the
UK had opted-in to this Council decision.

The aim of the proposal is to create a secure, web-based network to enable the transmission of strategic and
tactical information about illegal immigration amongst Member States. The network will also facilitate
exchange of data on travel documents, return-related issues and the capabilities of Immigration Liaison
OYcers.

The network will replace the currently operating Early Warnings System (EWS) for the transmission of
information between EUMember States on illegal migration and related issues which was first established in
1999. EWS has never fulfilled its potential, partly through diVering interpretations as to its proper use, and
partly because of inadequate technical infrastructure (EWS is a fax-based system). Although it is not currently
intended that personal data should be exchanged on the network, some Member States are pressing for such
a move. We will argue strongly that such data should not be included on the network to minimise the risk of
compromise to UK law-enforcement activity. Member States will be required to designate a national contact
point for themanagement of information to be entered onto the network. For theUK, this is likely to be IND’s
Intelligence Service (INDIS), which is already the designated contact point for EWS material and the site of
the trial for the web-based system.

The Commission’s proposals are ambitious and it will be important to define what material should be entered
onto the network if it is not to become overloaded and quickly lose any potential value. The UKwill also seek
to ensure in negotiations that there is no unnecessary duplication of existing structures and that any benefits
of the network can be measured.

Under our Title IV Protocol to the Treaty of Amsterdam, the UK is excluded from participating in measures
brought forward under Title IV of the EC Treaty (on asylum, immigration, frontiers, visas and civil judicial
co-operation) unless it chooses to do so by opting in. Our policy is to decide to opt in to Title IV measures
unless they impinge on our ability to control our frontiers. That is not the case with this instrument.

There are unlikely to be any additional costs arising from the measure. The UK’s existing infrastructure will
handle ICONET, and any extra costs will be met by the Commission.

8 March 2004

Letter from the Chairman to Caroline Flint MP

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered this proposal
at a meeting on 10 March along with your letter of 8 March confirming that the Government have decided to
opt into it.

This seems a worthwhile practical measure, which should be a great improvement over the existing early
warning system. A secure intranet is clearly likely to be a better means of exchanging information between
the relevant authorities than the existing early warning system. We would be interested to know whether any
measures are envisaged to ensure that all the participating authorities feed relevant data into the system, since
a failure by some to do so seems to be one of the main reasons why the existing system has not fulfilled its
potential. We agree with you about the need for greater clarity about what should be recorded on the network
to ensure that it does not become overloaded, and that it would not be appropriate to use the system for
exchanging personal data.



125home affairs (sub-committee f)

We have cleared the document from scrutiny, but would be grateful to be informed of any significant
developments, especially if there is any likelihood of the system being extended to include the exchange of
personal data.

10 March 2004

SCHENGEN INFORMATION SYSTEM: ACCESS BY VEHICLE REGISTRATION AUTHORITIES
(5450/04) (COM (2003) 510 FINAL)

Letter from Caroline Flint MP, Parliamentary Under-Secretary of State, Home Office to the Chairman

Thank you for your letter dated 10 December 2003, responding to my letter of 20 November. The Committee
has outlined its concerns in relation to the extension of SIS access to vehicle registration authorities, from both
a practical and legal perspective.

Firstly, the Committee has noted that the proposal signifies a major change to the nature of the authorities
having access to the SIS. On this point, I believe it would help if I detail further the origins of this proposal.

SIS practitioners have identified that as vehicle registration authorities do not have access to data within SIS
alerts there remains the possibility that a vehicle stolen in one SISMember State could be registered in another.
This conclusion is drawn from the administrative role of national vehicle registration authorities which, as the
Committee has noted, would not allow them access to the SIS in accordance with the definition of the system
set out in Title IV of the Schengen Convention. Providing this specific exception will allow administrative use
of SIS data solely by vehicle registration authorities, and no further organisations or departments. Data will
be provided by police authorities with direct access to the SIS, ensuring that an eVective check is made on a
vehicle.

The Committee has also noted its concerns in relation to the explanation of legal basis I provided in my
previous correspondence. The justification for this choice of legal basis can also be further expanded.

The Protocol integrating the Schengen acquis into the European Union framework states that proposals and
initiatives building on the acquis are to be subject to the relevant Treaty provisions. Therefore it has been
considered whether this proposal should be an instrument of Community law, or a measure pursuant to Title
VI of the Treaty on EuropeanUnion: a third pillar instrument. In particular, Article 47 of the TEU states that
“nothing in this Treaty shall aVect the Treaties establishing the European Communities or the subsequent
treaties and Acts modifying or supplementing them”. It can therefore be concluded that it is not legally
possible to use an act under Title VI TEU to amend the provisions of the Schengen acquis if the issue in
question is that which is a matter of Community competence. The issue at hand is the exchange of information
between vehicle registration authorities, an issue that has been previously addressed, as indicated in my
previous letter, by way of Community rules under Council Directive 1999/37/EC. It is therefore legally
necessary for the legal basis to be Article 71(1)(d) of the TEC (Title V).

Within the preamble to this Directive it states that the aim of using an exchange of information, bilaterally
or multilaterally, is to combat fraud and the illegal trade in stolen vehicles. The amendment to the Schengen
Convention seems to be justifiable on the basis that it will facilitate this exchange of information and it is a
Title V measure since its objective is to facilitate the implementation of an existing Title V measure. It will
allow vehicle registration authorities access to the SIS, as explained above, by providing the possibility to eVect
a comprehensive check on a vehicle.

I note the Committee’s concern that the SIS is a system established for purposes other than those stated in
Directive 1999/37/EC. However, the use of the SIS can be seen as appropriate not least due to the EU wide
reach of the system as well as the existence of data relating to stolen vehicles on the SIS, but also when
considered in light of the conclusions of the Tampere European Council of October 1999. These state under
Section C “AUnionwide Fight Against Crime”, Chapter IX, paragraph 43 that “maximum benefit should be
derived from co-operation between Member States’ authorities when investigating cross-border crime in any
Member State”.

I understand that the Joint Supervisory Authority has recently considered its opinion on this proposal. Once
a formal document has been, produced I would be pleased to forward it to the Committee.

13 January 2004
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Letter from the Chairman to Caroline Flint MP

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered this proposal
at a meeting on 24 March.

Like theGovernment, we consider that it is a worthwhile contribution to tackling the serious problemof cross-
border vehicle crime. We have noted the points of detail with which we agree and on which the Government
are seeking some modification of the draft Decision.

As you know from our separate correspondence, we are concerned about the proposal for a draft Regulation
to give Vehicle Registration Authorities access to the Schengen Information System (SIS). (We are currently
awaiting the Schengen Joint Supervisory Authority’s opinion before considering this proposal—and your
letter of 13 January—further.) As you indicate in the Explanatory Memorandum, there is a connection
between the two proposals in relation to access to the SIS and we will therefore hold this proposal under
scrutiny until the question of access to the SIS is resolved. We would be grateful to be informed of any
significant developments in the negotiations as they proceed.

25 March 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter dated 25 March 2004 following Sub-Committee F’s consideration of the Dutch
Initiative to establish a Council Decision on tackling cross-border vehicle crime.

In your letter you have made reference to my previous correspondence to you relating to the proposal to
extend Schengen Information System access to vehicle registration authorities. I undertook to supply the
Committee with a copy of the opinion of the Joint Supervisory Authority on this proposal, which I now attach
(not printed) for the Committee’s information.

19 April 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letters of 13 January and 19 April (enclosing the Opinion of the Schengen Joint
SupervisoryAuthority), which Sub-Committee F (HomeAVairs) considered on 5May.Wewere disappointed
to see that the JSA Opinion, which was dated 1 December, was only sent to the Committee two weeks ago.

On the proposal itself, the Committee believes that neither your letter of 13 January nor the JSA Opinion
makes a convincing case for the use of a First Pillar “transport” legal basis for a measure which would allow
access to the SIS by administrative authorities for the purposes of crime prevention and control. The purpose
of the draft Regulation is clearly to combat crime (vehicle fraud)—which is a Third Pillar (EU) matter. This
is reinforced by the reference in your letter to the Tampere conclusions for combating crime.

We note that our concerns about the over-extension of access to the SIS database, by allowing access to
administrative authorities, are shared by the Schengen JSA (which also has concerns regarding access of these
authorities to SIS data on the identity of individuals). The limits on access to the SIS database, which contains
sensitive information, should not be breached without the strongest justification.

A less intrusive way in which vehicle registration authorities could obtain information on vehicle crime is
provided by the Dutch proposal for tackling vehicle crime with cross-border implications, which the
Committee examined in March and is holding under scrutiny. This provides for enhanced co-operation
between national registration authorities and the immediate entry of stolen vehicle alerts in the SIS—but by
police authorities and not vehicle registration authorities.

We would be grateful if you could provide us with further information on how the two initiatives are linked
and on progress of negotiations in Brussels. Is it possible that the Dutch proposal could replace the draft
Regulation?

In the meantime the Committee decided to retain the proposal under scrutiny.

6 May 2004

SCHENGEN INFORMATION SYSTEM II (16106/03)

Letter from the Chairman to Caroline Flint MP, Parliamentary UnderSecretary for State, Home Office

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered this
Communication at a meeting on 11 February.
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We found it a helpful account of progress in developing SIS II and were reassured that the project seems to
be well on track. One aspect of the Communication that was unclear to us was the strategic management of
the project. It seems to favour strategic management by some form of agency in preference to the Council or
Commission services (although this is not entirely clear since the final paragraph of that section of the paper
is rather garbled). For our part we were not convinced that the objections to strategic management by the
Commission services were conclusive. There is a danger that an agency would add a further layer of
bureaucracy to the decision-making process and as far as we can tell it is not an option that has been used
before. However, whatever option is chosen it seems essential that an early decision should be taken. We
should be grateful for any further clarification you can provide on this point.

We would also be interested to know whether any of the candidates invited to tender for the contract are
proposing to use an open sourced product, such as Linux, to support the system, as opposed to Microsoft.

The proposed new functions of the system, the data protection safeguards and the question of access to it are
of particular interest to us, and we shall want to scrutinise these aspects very carefully when the relevant legal
instrument comes forward later in the year.

As regards the Visa Information System, you say in your ExplanatoryMemorandum simply that “oYcials are
currently considering the UK’s position”. There is clearly a danger that the UK will be excluded from
participation by reason of its partial opt-out from Schengen. This would be unfortunate given the likely value
of the VIS database, and we should be grateful for any further indication of your thinking on the point.

12 February 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter-dated 12 February 2004, which notes the Sub-Committee F’s views in relation to
the strategic management of SIS II. The Sub-Committee has also recognised the potential diYculties posed to
the UK by possible synergies with the proposed Visa Information System (VIS).

The Government agrees with the Sub-Committee’s opinion that the future strategic management of SIS II is
a matter that requires careful yet urgent consideration. To that end, the Council is expected to conclude on
this matter in good time for the anticipated award of contract for the technical development of SIS II; planned
for September 2004.

Adding a further layer of bureaucracy, which the Sub-Committee has noted as one of the pitfalls of strategic
management through an agency, is certainly a situation we would want to avoid. Nevertheless, there may be
advantages to this option, which have been noted in the Communication, such as economy of scale that would
come from the establishment of a framework for the management of future large-scale IT systems. Of course,
the positives and negatives of management by either the Commission or the Council will also require close
scrutiny in the coming months.

For each possibility the Government will seek reassurance that SIS II will be managed in a transparent
manner, providing an eVective service to the end-users, whilst fully conforming to data protection legislation.

The Sub-Committee has also asked if any of the candidates invited to tender are proposing to use an open
sourced product to support the system. Indeed, the SIS II Call For Tender (CFT) clearly stipulates that bids
must indicate which operating system is intended to be used. Once responses to the CFT have been received
I would be happy to inform the Sub-Committee of the operating systems that have been proposed. The
deadline for responses to the CFT is 31 March 2004.

Turning to the VIS, the benefits to the EU of a common European Visa Information System with biometrics,
when introduced in 2007, are considerable. We believe it would contribute to the EU’s broader asylum and
immigration objectives including preventing “visa shopping”, facilitating the application of the Dublin
Convention and contributing towards improved security and combating terrorism. These would enhance the
wider EU’s capabilities for eVective border control.

We believe that this proposal is a positive first step towards that objective, and that the UK has much to oVer
other Member States in the reciprocal exchange of visa information. It is in the interests of all Member States
to have available the visa history of someone who has applied to enter another Member State irrespective of
where they sought to enter. We are therefore exploring with the Commission the possibility of interoperability
between UK systems and the VIS.

The Government will keep the Committee informed as these issues progress, and will of course submit any
legal instrument concerning new functions for the system in due course.

2 March 2004
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TRANSFER OF AIR PASSENGER NAME (PNR) RECORD DATA (5119/04, 6949/04 and 7571/04)

Letter from the Chairman to the Lord Filkin CBE, Parliamentary Under Secretary of State,
Department for Constitutional Affairs

This proposal was examined by both Sub-Committee E (Law and Institutions) and Sub-Committee F
(Home AVairs) of the Select Committee on the European Union on 11 February. The transfer of PNR data
to the US authorities raises grave concerns, particularly in view of the lower data protection standards
applicable in the US. We have previously expressed our concerns on this issue in the context of both the
Europol-USA Agreement and the EU-US Agreements on mutual legal assistance in criminal matters.

It is unacceptable that the imposition of US legal obligations on EU carriers appears to have given rise to
breaches of EC data protection standards, and may conflict with the right to respect for private life contained
in the European Convention on Human Rights. The Commission appears to be satisfied with the adequacy
of the undertakings that the US authorities have given and is preparing to adopt a Decision which would
confirm that transfer of PNR data is compatible with EC data protection standards. However, the concerns
voiced by the Article 29 Working Party in its Opinion 2/2004 clearly demonstrate that the EC standards have
not been met.

If adopted on the basis of the Commission’s Communication, EU legal instruments would legitimise the
transfer of large categories of personal data (including sensitive data) to US authorities, which could then be
used for other purposes (preventing or combating serious crime) and combined with other data derived from
airlines’ databases, which at present they are able to access directly. There is a clear danger that this could lead,
as the Working Party notes, to “generalised surveillance by a third State”, a State that is not bound by EU
safeguards.

On more specific points, we note that the Communication places great emphasis on informing passengers of
the fact that their data will be transmitted, and on the necessity for their consent. The text of the
Communication is rather vague on the impact of consent: while the Commission accepts that a legal solution
relying entirely on consent would be a poor one from a data protection point of view, it believes that
information and a conscious decision on the part of passengers are “an essential part of the overall package”.
The consequences for passengers who do not consent to the transfer of their data are not specified.Would they
be denied boarding? If so, a consent requirement would be a rather empty safeguard.

The Commission states that “any possible information exchange with the US authorities should be based on
the principle of reciprocity in the transfer of data between the EU and the US, whilst at the same time
considering the possibility for the collection and controlled transfer of PNRdata through a “central European
entity”. We would be grateful if you could clarify what is meant by “reciprocity” in this context. If, as we
believe, the US proposals are fundamentally unsound, it is unclear why it would be desirable to extend them
in this way. Would the Government support the creation of an EU central authority transferring passenger
data; and are you satisfied that the Community has competence to establish such a mechanism?

It appears that the Commission has organised a series of meetings bringing together Commission, police and
data protection authorities to discuss the formulation of EU policy on data transfers, one of which took place
on 9 October 2003. What position did the UK representatives take at that meeting? Has the Information
Commissioner taken part in this, or any subsequent meetings? We would welcome any comments that the
Commissioner may have on the development of EU policy in this field.

In view of the very serious concerns to which this proposal gives rise, it is of the utmost importance that the
Committee is provided with ample time to scrutinise fully the proposal for the Commission “adequacy”
Decision, the draft international agreement and any other proposal that the Commission may bring forward
arising from this Communication. As regards the Commission Decision, I would draw your attention to the
recommendation in our review of scrutiny of European legislation (1st Report, session 2002–03, HL Paper 15)
regarding the need for significant comitology proposals to be scrutinised fully. We consider that the
“adequacy” Decision would clearly fall in this category.

Finally, the situation regarding the use of PNR data in the CAPPS II (Computer Assisted Passenger Pre-
Screening System) is far from clear. This system—which we note has recently been heavily criticised by the
General Accounting OYce of Congress—would score passengers by perceived level of risk, using a colour
scheme to group them. While the Communication points out that US demands to include EU-transmitted
PNR data have not been made, we note that soon afterwards Commissioner Bolkenstein indicated, in a letter
of 18 December 2003 to TomRidge of the USHomeland Security Department, that he understood that in the
meantime US authorities “will be permitted to use PNR data . . . exclusively for the purposes of testing the
CAPPS II system”. This appears to contradict the Commission’s statement and raises concerns in view of the
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Working Party’s view that the transmission of data to CAPPS II requires higher data protection safeguards
and data should not be transmitted for testing. We can see no justification for the data to be used for testing.

We would welcome your comments on these points. The Committee decided to retain the Communication
under scrutiny.

12 February 2004

Letter from Lord Filkin to the Chairman

Thank you for your letter of 12 February setting out your Committee’s concerns about the transfer of PNR
data to the US authorities.

One of the points you raise concerns the European Commission’s proposal to take an “adequacy” decision
under Article 25 of the Data Protection Directive (95/46/EC) in respect of the transfer of PNR data to the
United States Department of Homeland Security. Given the very tight timetable for this decision, I thought
that I should write immediately to let you know how things stand. I will, of course, write separately about the
other points that you raise.

Letme say at once that I am sorry that we had not identified this proposed decision as being of such importance
as to trigger the exceptional arrangements for the deposit for scrutiny of Commission comitology legislation.
For the future, I have noted your Committee’s particular interest in the general issue of the transfer of PNR
data and its wish to be given the opportunity to scrutinise fully the draft international agreement and any other
proposal that the Commission may bring forward arising from the Communication. I understand that the
draft international agreement is likely to be available shortly and I will make sure that it is deposited for
scrutiny. I am afraid, however, that the timetable for approving the document within the Council is likely to
be very tight, and I should be grateful for anything that you can do to expedite its consideration by your
Committee.

Having said that, I am afraid that formal deposit of the draft “adequacy” decision for scrutiny causes timing
problems. The procedure for the adoption of the decision by the European Commission requires it first to be
considered in draft by the comitology Committee set up under Article 31 of Directive 95/46/EC (the Article
31 Committee). If that Committee endorses the draft decision, it must go to the European Parliament who
have a month in which to comment on it. Only then may the Commission formally adopt it.

The draft decision was first made available to the members of the Article 31 Committee by the European
Commission on 2 February. The Commission have made clear that they wish the decision to be adopted as
soon as possible. Specifically, they wish the European Parliament to be given the opportunity of considering
it at their plenary meeting starting on 29 March. The Commission fear that, because of the forthcoming
elections for the European Parliament, that is the last realistic opportunity for the Parliament to consider the
draft decision before the autumn. Accordingly they wish the Article 31 Committee to deliver their opinion
quickly. The first opportunity for that Committee to consider the draft decision was at their meeting on 16
February. They did not conclude consideration of the draft decision at that meeting, and the Commission
organised a further informal meeting for 23 February. At the informal meeting, the Commission announced
their intention to seek the Article 31 Committee’s opinion on the draft decision by means of a written
procedure by Friday 27 February. I understand that that is the last possible date for the Committee’s
agreement if the Commission are tomeet the timetable for the European Parliament’sMarch plenarymeeting.

I attach a copy of the proposed “adequacy” decision and the US undertakings which form an integral part of
it (not printed). I support the Commission’s wish for the decision to be taken as soon as possible. It is already
over a year since the Commission and the USCustoms authority made their joint statement about the transfer
of PNR data to the US in which they pledged to work together to find a solution to the problem. While that
joint statement helped ease the problems which airlines were already beginning to experience, it was intended
to be no more than a holding position. The Commission have worked very hard with their US counterparts
over the past year to deliver the present package. The discussions cannot have been easy for either side. Both
sides will have had diYcult decisions to make to find a compromise that is acceptable to them both. While
some commentators would like to see further changes, I believe that the level of protection provided by the
US undertakings is satisfactory and that it is unrealistic to expect further concessions from the US side. That
being so, I am convinced that it is in the best interests of this country and the EU that the decision should be
adopted. The main purpose of the transfer of PNR data is to combat terrorism. I am anxious that the UK
should not put itself in a position in which its commitment to doing so is called into question.

I have therefore instructed theUKmember of theArticle 31 Committee formally to support the draft decision.
As I say, I am very sorry to have to go ahead without giving your Committee the opportunity formally to
scrutinise the draft decision. However, I understand that most, if not all, of the other Member States will be
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supporting it. Since the Article 31 Committee’s opinion is determined by qualified majority, even were the UK
to abstain pending UK Parliamentary scrutiny of the draft decision, there can be little doubt that the
Commission’s proposal would still be endorsed.

26 February 2004

Letter from the Chairman to Lord Filkin

Thank you for your letter of 26 February explaining the very tight timetable for agreeing the “adequacy”
decision under Article 25 of the Data Protection Directive (95/46/EC) in respect of the transfer of PNR data
to the US Department of Homeland Security.

We shall, of course, want to look closely at the related draft international agreement when it is deposited and
we have your explanatory memorandum on it, in anticipation of the formal Decision that will be required to
authorise its signature. But I thought I should respond immediately on the adequacy decision to express our
deep concern that the Committee has not been given an opportunity to scrutinise it before its adoption. You
say that it was not identified as being of such importance as to trigger the arrangements for the scrutiny of
comitology legislation, but I have to say that it seems to us almost self-evident that it falls into that category.
If the draft had been deposited when it was first made available on 2 February, that would have given us an
opportunity to examine it before it was agreed.

The fact that the Commission and the US authorities have been in negotiation on this issue for over a year
only underlines the undue haste with which the formal procedure for agreeing the necessary instruments is
now being handled. This is regrettable in view of the substantial concerns arising from the draft Decision.

We note that the European Parliament will have 28 days in which to consider the draft, which contrasts with
the lack of opportunity for scrutiny by national parliaments. We are in touch with the Parliament’s Citizens’
Freedoms Committee to ensure that they are aware of our views on the proposal.

Sub-Committee F will be able to examine the draft international agreement on 10 March, provided that we
receive the papers in time to circulate them next week.

27 February 2004

Letter from Lord Filkin to the Chairman

I wrote to you on 26 February about the European Commission’s “adequacy” decision under Article 25 of
the Data Protection Directive (95/46/EC), which was one of the points that you raised in your letter of
12 February about the above Communication. You will wish to know that the Article 31 Committee has now
endorsed the draft decision.

Thank you for your further letter of 27 February. We have spoken about the handling of this dossier, and I
am very grateful to you for your understanding of the Government’s position. As you may know, in the light
of this case the Cabinet OYce have written to all Departments reminding them of the commitments that the
Government has made on the scrutiny of comitology proposals. OYcials in this Department are considering
what mechanisms might be put in place to ensure that comitology proposals that meet the criteria for scrutiny
are not overlooked.

In my letter of 26 February I also referred to the international agreement which is to accompany the decision.
The negotiating mandate for the agreement was adopted by the Council of Ministers on 23 February. The
main purpose of the agreement would be to make the legal, provision for the transfer of PNR data to the US
authorities that is needed to complement the “adequacy” decision. Specifically, this covers access by the US
law enforcement authorities to databases located on Community territory; and the processing of PNR data
by airlines within the EU. The agreement would also cover issues of non-discrimination and reciprocity, and
provide for joint review of the implementation of the US undertakings which form part of the “adequacy”
decision.

I understand that the Commission hope to be able to present the draft agreement formally to the Council
within the next week or so. I would expect to deposit it for scrutiny at that time, when the Commission hope
that it will also go to the European Parliament for consultation. Contrary to my earlier understanding, I do
not expect it to prove necessary for the Council to consider the text according to an accelerated timetable. As
I explained in my earlier letter, the Commission wish to enable the European Parliament to consider the draft
agreement and the draft “adequacy” decision at their March plenary meeting, so as to avoid the risk of a
lengthy delay. That timetabling constraint does not apply to the consideration of the text by the Council of
Ministers. I am pleased to say that this shouldmean that the need for the document to be scrutinised especially
quickly is also eased.
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As you will know by now, we have, though, deposited for scrutiny another document forming part of the
“Global Approach” package on which the timetable is very tight. This is the text of the paper which it is
proposed should be sent to the International Civil Aviation Organisation (ICAO), as mentioned at section 3.5
of the Communication. I am afraid that there has been some confusion about the status and handling of this
document both here and in Brussels which has meant that we have deposited the document against a very tight
timetable. If it is to reach the ICAO in time for it to be considered at the meeting of their Facilitation Division
in Cairo starting on 29 March, it will need to be agreed by the Council of Ministers within the next week.
I understand that it should be possible for Sub-Committee F to consider the text at its meeting on 10 March.
I am sorry to have to put your Committee under such time pressure, but I am very grateful to you for agreeing
to deal with this document so quickly.

I turn now to the outstanding points in your letter of 12 February.

Section 3.2 of the Communication stresses the need to provide information to would-be passengers, and
discusses the value of consent. You ask whether those who refused consent would be denied boarding, and
suggest that, if so, consent would be an empty safeguard. I think that is why the final sentence of that section
of the Communication places the emphasis on informing individuals thus allowing them to take “a conscious
decision”, rather than on seeking their consent. As the Communication points out, the Article 29 Working
Party has taken the view that consent does not provide a sound legal solution. The need for a legal base that
can be relied on in place of consent is one of the reasons why the Commission believe that the proposed
international agreement is needed.

You ask about the meaning of “reciprocity” in the context of the proposed agreement with the US. I believe
that what this means is, simply, that if the US authorities are able to gain access to PNR data from airlines
flying from the EU to the US, the EU Member States’ authorities should similarly be able to gain access to
PNR data from airlines flying from the US to the EU. You express reservations about reciprocity on the
ground that you find the arrangements with theUS “fundamentally unsound”. I think an important diVerence
between the situation in the US and that in the EU, is that the EU Member States all have data protection
laws which will provide a high level of protection for the PNR data that their authorities may receive.

You also ask whether the Government would support the creation of an EU central authority transferring
passenger data; andwhether theGovernment is satisfied that theCommunity has competence to establish such
a mechanism. The Government is not aware of any firm proposals having been made by the Commission. At
this stage, it is keeping an open mind on the need for a set of centralised arrangements. Before taking a view,
the Government will wish to consider the Commission’s rationale for such arrangements and the detail of any
proposal that they may make. Similarly, the Government would not wish to comment on the Commission’s
competence without having a clearer idea of what they may propose.

Your next question concerns meetings that the Commission have organised, and the participation and views
of the Information Commissioner. The meeting of 9 October 2003 that you mention was attended for the UK
by an oYcial from this Department who has responsibility for data protection matters, together with oYcials
from the Home OYce and HMCustoms and Excise. The meeting was an early step by the Commission in the
development of an EU policy on the use of PNR data. It is diYcult to summarise the “position” taken by the
UK delegation, since the meeting was essentially a fact-finding exercise and the discussion was of a general
nature. I am not aware that the Commission have organised any further meetings to bring together data
protection and law enforcement interests. They have held one further meeting intended for law enforcement
representatives alone. As this meeting was arranged at very short notice oYcials from other Departments were
unavailable, and the same oYcial from this Department attended. Again the discussion was of a general, fact-
finding nature. As regards the Information Commissioner, we have passed a copy of your letter to his oYce,
inviting him to respond directly to you.

Finally in your letter of 12 February you express concern about the use by the US authorities of PNR data
for the purpose of testing the proposed CAPPS II system. The Government notes your Committee’s concerns.
I understand that this use of PNR data has been one of the issues on which the discussions between the
Commission and theUS authorities has focussed.As a result the Commission have succeeded in securing some
additional safeguards. Specifically, paragraph 8 of the US Undertakings, which I enclosed with my letter of
26 February, makes clear that EU PNR data will not be used for testing CAPPS II until PNR data from US
domestic flights have been authorised for testing. That paragraph also specifies that “The purpose of the
processing is strictly limited to testing the CAPPS II system and interfaces, and, except in emergency situations
involving the positive identification of a known terrorist or individual with established connections to
terrorism, is not to have any operational consequences”.

5 March 2004
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Letter from the Chairman to Lord Filkin

Thank you for submitting this document for scrutiny and for providing the ExplanatoryMemorandum in time
for Sub-Committee F (Home AVairs) to considered it at a meeting on 10 March.

As you know the Committee has serious concerns about the proposed agreement with the United States on
the transfer of PNR data and we welcome eVorts to establish a multilateral framework for the transfer of this
data. We would only stress at this stage the need for data protection principles to be fully respected in the
development of such a framework.

The Committee decided to clear this document from scrutiny, but would be grateful to be kept updated on the
progress of discussions in ICAO.

10 March 2004

Letter from Francis Aldhouse, Deputy Commissioner, Information Commissioner to the Chairman

Your letter of 12 February 2004 to Lord Filkin has been copied to the Commissioner and I am responding in
his absence from the oYce. In that letter you asked whether there were any comments the Commissioner
wished to make about the development of EU policy in this area.

The Commissioner has been involved in discussions on this issue as a member of the Working Party
established under Article 29 of the EU Data Protection Directive (95/46/EC). One of the main functions of
the Working Party is to provide the Commission with opinions on the level of protection in third countries.
The Information Commissioner participated in the discussions within the Working Party surrounding the
adequacy of arrangements for the transfer of PNR data to US authorities and this included presentations to
the Working Party by US oYcials. However, the Commissioner was not present at the meeting of 9 October
2003 referred to in your letter.

The Commissioner endorses and shares the concerns raised in the Working Party’s opinion (WP87) on the
adequate protection of personal data contained in the PNR of air passengers to be transferred to the United
States’ Bureau of Customs and Border Protection (US CBP). This highlights concerns about the adequacy of
the privacy and data protection safeguards established by the US authorities. I enclose a copy of theWorking
Party’s Opinion (not printed).

Although the Commissioner shares the general privacy concerns expressed in WP87 this does not mean that
the Data Protection Act 1998 provisions relating to transferring personal data outside the European
Economic Area (8th Principle) are necessarily contravened by UK based airlines transferring data to US
authorities. This is because the Act contains a number of derogations from the 8th Principle based on the
derogations in Article 26 of Directive (95/46/EC). In the case of PNR data the derogation in relation to
transfers necessary for the performance of a contract between the data subject and the data controller is the
most relevant (Schedule 4 Para 2 (a)).

Turning to the issue of a “global approach” to PNR data, you will note from WP87 that the Working Party
believes there is a need for a global solution to this matter in order to ensure a uniform approach allied with
a harmonised set of suitable safeguards. The Commissioner strongly supports that view. Only through a
considered multilateral agreement can proper weight be given to border control in the current security climate
and the proper protection of individual privacy.

I hope that I have suYciently explained the Commissioner’s approach to this issue. If you need further
information, please do not hesitate to contact me.

12 March 2004

Letter from the Chairman to Lord Filkin

Thank you for your letter of 5 March about the transfer of Passenger Name Record (PNR) data, which Sub-
Committee F (Home AVairs) of the Select Committee on the European Union considered on 21 April,
together with the proposed Council Decision.

I am grateful for your helpful response to the points we raised. In particular, it is welcome that EU PNR data
will not be used for testing CAPPS II until PNR data from domestic flights have been authorised for testing.
On the central issue, however, we remain of the view that the PNR transfer arrangements, in the form of both
the Agreement and the adequacy Decision, are extremely problematic in data protection terms. As we noted
in our letter of 12 February, the imposition of US legal obligations on EU carriers appears to have given rise
to breaches of EC data protection standards, and may conflict with the right to respect for private life
contained in the European Convention on Human Rights. The draft international agreement, which is based
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on the adequacy Decision, has not alleviated these concerns. As you will know, our concerns are shared by
the EU Data Protection Working Party, and by the European Parliament.

We have also already expressed our concern about the manner in which scrutiny of these proposals has been
handled. The adequacy decision was never submitted for scrutiny and the draft international agreement was
deposited less than a month before its estimated adoption. The limits to the involvement of national
parliaments in this context are regrettable.

We understand that the European Parliament has now voted to take the Commission to the Court of Justice
on this issue. We should be glad to know what you see as the likely implications of this decision, which we
hope will prompt a rethink by the Commission and the Member States.

21 April 2004

Letter from Lord Filkin to the Chairman

Thank you for your letter of 21April about the data protection implications of the transfer of PassengerName
Record (PNR) data to the United States authorities.

I am glad that your Committee found some reassurance in my letter of 5 March, but I note that you continue
to have concerns. You point out that your concerns are shared by the EUData ProtectionWorking Party (the
Article 29 group) and by the European Parliament.

I certainly understand the concerns that diVerent bodies have expressed about these transfers and the
proposed instruments. What the US authorities are undertaking is an ambitious innovative project, involving
large amounts of personal data, and there is inevitably a certain nervousness about it. But we have to bear in
mind the background to this initiative. In the light of the horrific events of 11 September 2001 the US
authorities are, quite rightly, concerned to do everything that they can to protect their country and its citizens
and residents, including EU citizens, against further acts of terrorism. Who can say that they are wrong to do
so? They see the collection of PNR data as an important element in their protective arrangements. While they
do not have comprehensive data protection law that covers PNR data, they have given assurances about the
way in which they will handle the data, and have been prepared to strengthen those assurances in the light of
concerns that have been expressed from the EU side.

In my judgement, those assurances oVer a good level of protection for the data to be transferred. It may not
match in all respects the standards that we in the EU set for ourselves, but I think that that is an unrealistic
expectation. The legal test is whether in all the circumstances the protection is “adequate” and I believe it is.
Even were that not the case, the transfers would not necessarily be unlawful. In his letter to you of 12 March,
the Deputy Information Commissioner said that transfers of PNR data by UK-based airlines did not
necessarily contravene the provisions of the Data Protection Act 1998 that relate to the transfer of personal
data to countries outside the European Economic Area. I agree with his assessment.

As you point out, following their critical opinion on the Commission’s draft “adequacy” decision, the
European Parliament have decided to seek the opinion of the European Court of Justice on the draft
International Agreement. You ask about the implications of this decision. My understanding is that the
reference to the ECJ does not prevent the international agreement being adopted by the Council of Ministers.
The Council have fulfilled their obligation under the first paragraph of Article 300.3 of the Treaty establishing
the European Community to seek the opinion of the European Parliament. In seeking the Parliament’s
opinion, the Council set a time limit (22 April) for the Parliament’s reply. I understand that the Parliament
did not reply by that date, and the Council have extended the deadline until 5 May. In the absence of a reply,
the Council may act.

The Council of Ministers must now decide whether to go ahead. Clearly, this is a decision thatMember States
will wish to consider very carefully in the light of the European Parliament’s decision to seek the ECJ’s
opinion. For my part, I strongly believe that the Council should adopt the decision. The reference to the ECJ
does not pose a legal obligation to its doing so. Without the agreement, and the “adequacy” decision which
it will acompany, the airlines will continue to operate in a state of legal uncertainty. This is good neither for
them, nor for the passengers that they carry.

For these reasons, I believe that it is essential that the two instruments are put in place as soon as possible,
and I very much hope that your Committee will clear the international agreement from scrutiny so that the
UK can support this important initiative.

27 April 2004
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Letter from the Chairman to Lord Filkin

Thank you for your letter of 27 April about this Agreement, which Sub-Committee F (Home AVairs)
considered on 5 May.

We understand that the collection of PNR data by US authorities is part of their response to the events of
9/11, but we are nevertheless disappointed that the United Kingdom and the other Member States are not
more strongly committed to maintaining a strong EU data protection regime.

You suggest that it is unrealistic to expect the US to have equivalent data protection standards to the EU and
consider that, despite the opinion of the Article 29 Working Party, the protection oVered by the Agreement
is ‘adequate’, and, even if it is not ‘adequate’, it is still lawful. This leads to the worrying conclusion that it is
acceptable for ‘internal’ EU standards to be compromised in EU external relations.

We note your opinion that the Parliament’s reference to the Court of Justice does not prevent the international
agreement from being adopted and that, in the absence of an agreement, carriers and passengers will be subject
to greater legal uncertainty. However, while the Court’s Opinion is awaited, there is bound to be a degree of
uncertainty in any event.

We are not prepared to clear from scrutiny a proposal that the Article 29 Working Party has found to be
contrary to EU data protection law. We hope that even at this late stage the Commission and the Member
States will be prepared to reconsider the draft Agreement in the light of the opinion of the European
Parliament.

6 May 2004

Letter from Lord Filkin to the Chairman

Thank you for your letter of 6May about your Committee’s further consideration of this proposal in the light
of my letter of 27 April. I understand that the proposal is due to be considered for adoption at the meeting of
the General AVairs and External Relations Council on 17 May.

I note that the Committee is not prepared to clear the proposal from scrutiny, and the reason for that decision.
I understand, of course, the importance that the Committee attaches to the views of the Article 29 Working
Party of Member States’ data protection commissioners who seek a number of changes to the proposed
arrangements. I am bound to say, however, that I do not think it realistic to expect further improvements to
the undertakings that the US authorities are prepared to give. The European Commission, who have
conducted the discussions with the US authorities and have secured a number of important concessions, are
clear on this. They say that the choice is not between the present proposals and improved proposals. It is
between the present proposals and no agreement. They do not believe that the US authorities have any more
ground to give.

I believe that the reality of the situation is that, even if the agreement is not made, airlines will continue to send
passenger name record (PNR) data to the US authorities. The alternative would be for them to face swingeing
fines and possibly even the withdrawal of landing rights. That is not a commercially viable option. As I said
inmy previous letter, airlines operating from theUKwould not necessarily be in breach of theData Protection
Act 1998 if they continued to transfer the data, but they would face considerable legal uncertainty. Passengers’
interests would also not be best served if the agreement were not adopted. The agreement oVers what I believe
to be a good level of protection for their data. Rejecting the agreement would almost certainly also mean
forfeiting that protection. That does not seem to me to be a desirable outcome. We should also not forget that
the arrangements are subject to review. If we remain engaged with the US authorities on the basis of the
proposed agreement, this will provide the opportunity to improve the arrangements in the light of experience
with their operation.

The US brought forward their proposals to collect PNR data following the atrocities of 11 September 2001.
Their primary purpose is to protect their borders and combat terrorism. The EU has recently reaYrmed its
commitment to combating terrorism in the light of the horrific events in Madrid in March. The EU stands
four square with theUS on this. The present proposal oVers the opportunity to demonstrate our commitment.
We need to consider very carefully indeed what message we will be sending if we do not take it.

Whilst I recognise your Committee’s concerns about the proposal, for all these reasons I believe that it is
important that the EU adopt this agreement and that the UK should mark its commitment to fighting
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terrorism by standing with our EU partners. I understand that all other Member States are likely to endorse
the proposal. The UK will, therefore, support the adoption of the agreement at the meeting of the General
AVairs and External Relations Council on 17 May.

I recognise that this decision goes against the clearly expressed wishes of your Committee. I am sorry that it
has not been possible in the time available to reach agreement between us, and I regret that for the reasons I
have given there is littlemore we can oVer byway of concession.Nonetheless, I should be very happy to discuss
the position with you on the telephone, if you wish.

11 May 2004

Letter from the Chairman to Lord Filkin

Thank you for your letter of 11 May, which Sub-Committee F (Home AVairs) considered on 26 May. We
regret that the Government has overridden our scrutiny reserve and that Member States approved the
Agreement on 17 May, notwithstanding the substantial concerns raised by a number of parties.

The Committee will follow closely any future developments in this area, including any involvement of the
European Court of Justice.

7 June 2004

VISA INFORMATION SYSTEM (VIS) (6373/04)

Letter from Caroline Flint MP, Parliamentary Under-Secretary for State, Home Office to the Chairman

Sub-Committee F (Home AVairs) of the Select Committee on the European Union considered this proposal
to establish the Visa Information System at a meeting on 31 March,

We support the development of a Visa Information System in principle as an important element of the
Common Visa Policy. However, we were concerned to see, as we foresaw when we considered the
Communication on development of the Schengen Information System II (my letter of 12 February) that the
draft Decision envisages that the United Kingdom will not participate in the system. We note that the
Government intend to explore the possibility of interoperability between the VIS and UK systems, but this
would clearly be less satisfactory than full participation.

We would urge the Government to reconsider their position in respect of the Common Visa Policy: it would
be perfectly possible for the UK to opt into the Common Visa Policy, while retaining its frontiers opt-out. We
recognise that this would require adoption of the Common Visa List (CVL). Last year in their response to our
report on A common policy on illegal immigration the Government said that participation in the CVL was
not necessary “for our participation in other areas of visa policy”. Exclusion from full participation in the VIS
seems to show that this is not the case and that it is becoming increasingly diYcult for the UK to secure its
participation in areas of policy that it judges to be in its interest to participate in. We suggest that it would be
timely for the Government to reconsider their position in the light of these developments, and we would be
grateful for an explanation of whether theGovernment remain opposed to adoption of the CommonVisa List
and, if so, on what grounds. The Government’s response to our earlier report said that participation in the
CVL would not be consistent with “our principle of maintaining control over the policy on who should be
admitted to the UK”. But a decision on which countries are subjected to a visa regime has no bearing on the
policy on admission or even on decisions on individual applications for entry.

On a separate point, we note that the draft Decision is said in the Commission’s Explanatory Memorandum
to be without prejudice to the adoption in future of the necessary legislation establishing and describing in
detail the operation and use of the VIS. Such an instrument will clearly be necessary, since the draft Decision is
in very general terms.Wewould be glad to knowwhat form you expect this further legislation to take. Article 3
of the draft refers to measures necessary for the development of the Visa Information System being adopted
“in accordance with the management procedure referred to in Article 4(2)”. We would regard it as
unacceptable for the important matters outlined in section 3 of the Commission’s ExplanatoryMemorandum
to be decided by a comitology committee, with the limited opportunity for scrutiny that that provides. I hope
that you can reassure us on this point.

We shall keep the document under scrutiny for the time being.

31 March 2004
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Letter from Caroline Flint MP to the Chairman

I am writing in response to your letter of 31 March 2004, in which you put forward the Committee’s views in
relation to the UK’s participation in the Visa Information System (VIS) and the Government’s position in
respect of the Common Visa Policy. The Committee also asked for clarification on the future legislation to
define the operation and use of the VIS.

The Committee has asked that the Government reconsider its position in respect of the EU’s Common Visa
Policy, and in particular the Common Visa List, arguing that our non-participation in these areas has led to
our exclusion from the Visa Information System. As a result, the Committee questions the Government’s
statement, made last year in response to the report “A Common Policy on Illegal Immigration”, that
participation in the CVL was not necessary “for our participation in other areas of visa policy”.

The Government’s view has not changed, and we do not accept that the purpose of the VIS should only be to
underpin the Common Visa Policy. We maintain the view that the adoption of the Common Visa Policy and
the CommonVisa List (CVL) would be contrary to theUK’s policy of retaining frontier controls and the right
to check those who enter the UK. While it might be argued that participation in the CVL would not preclude
the UK from determining whether or not to grant entry, its adoption would limit us from imposing a visa
regime and the UK would be bound to EU changes to the CVL. As you know, amendments to the CVL have
to be agreed by qualified majority voting in the Council, and this would seriously restrict the Government’s
ability to respond quickly to changing environments.

The ability to set our own visa policy is an important part of the Government’s wider policy on maintaining
eVective border control. It allows for decisions on whether a person may be allowed to enter the UK to be
taken before they arrive in the UK. This is vital if we are to avoid unacceptable delays at UK ports and the
need to detain and remove people who do not qualify for entry to the UK. The operation of our immigration
controls at a point before a person reaches the UK, through the visa regime, juxtaposed controls in France
etc has been shown to be eVective in reducing the number of inadmissible passengers arriving in the UK. Any
loss of this capacity would inevitably impact on our wider measures to prevent unfounded asylum seekers and
other inadmissible passengers from arriving in the UK.

In response to the report on “A common policy on illegal immigration”, the Government stated that
“participation in the CVL [was not] necessary for our participation in other areas of visa policy.” While the
Committee may now think that the UK’s exclusion from full participation in the VIS negates this assertion,
we do not.

Notwithstanding our Schengen position, we believe that it should be possible for the UK to exchange
information with other Member States, especially in the changing global climate, and we have consistently
supported proposals to maximise the use of data stored on our respective information systems. It is essential,
for example, that we make the most of information gathered at the EU’s borders by making it available to law
enforcement agencies and that we find a way of ensuring all Member States have access to that information.
The EU should not place legalistic hurdles in the way of sensible co-operation between those in Schengen and
those outside it. The UK is continuing to negotiate along these lines with the Commission.

Turning to the further legislation that is required to define theVIS, theGovernment agrees with theCommittee
that a second legal instrument is necessary in order to define the detailed specification of the system. The
Commission have told us that they expect to present this in June or July, but it is unclear at present what form
this legislation will take. On the issue of comitology, the Government can assure the Sub-Committee that the
UK will be represented on the committee tasked to take forward the technical implementation of the VIS. In
relation to the scrutiny of this proposal, the Government accepts that it is politically significant and
consequently, under the terms of our response to the Scrutiny Committee’s report on the review of scrutiny
(1st report 02–03), the relevant documents should be deposited for scrutiny.

The Government will keep the Committee informed as these issues progress, and will of course submit any
legal instrument defining the operation of the VIS in due course.

10 May 2004

VISAS AND RESIDENCE PERMITS: UNIFORM FORMAT (13044/03)

Letter from Caroline Flint MP, to the Chairman

Thank you for your letter of 10 December, in which the Committee asks for further information about the
United Kingdom’s ongoing biometric initiatives, and for clarification about what procedures will be
implemented for photographing Muslim women with veils for the purposes of uniform visas and residence
permits.
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Ongoing initiatives in the area of biometrics being developed in relation to border control issues include:

— Immigration and Asylum Fingerprint System (IAFS). The introduction of an automated system has
allowed the fast identification of attempts tomake multiple applications, often in diVerent identities.
The Application Registration Card (ARC) with the inclusion of biometrics (fingerprints) secures the
single registered identity and prevents others using it to improperly claim NASS benefits. There are
also links with the EURODAC system to determine if the person has made a previous application
in another EU country and to NAFIS, the national police system through the Police/Immigration
Fingerprint Exchange (PIFE);

— Visa Immigration and Asylum Fingerprint System (VIAFS). This is a pilot to capture the
fingerprints of visa applicants in Colombo, Sri Lanka. Data is transmitted back to the UK for entry
into the IAFS database and use in immigration and asylum cases where identity is in dispute. The
pilot is due to be expanded into six East African countries next year;

— Iris Recognition Immigration System (IRIS). This is a project to implement an automated border
entry system using iris recognition technology as part of the immigration control at selected UK
airports. Implementation of IRIS follows a successful trial with frequent travellers conducted at
Heathrow Terminals 3 and 4 in 2002;

— Biometric Passport: the UK Passport Service and FCO have a joint project underway for the
introduction during 2005 of a UK passport containing a facial image biometric in a contactless chip
in line with current and emerging International Civil Aviation Organization (ICAO) specifications.
The key drivers for the project are UKPS/FCO strategy to reduce passport fraud and recent US
legislation requiring participating countries in the visa waiver scheme, such as the UK, to start
producing passports with a biometric identifier by October 2004. UKPS will be adopting the ICAO
standard for facial recognition derived from passport photographs. The UKPS will subsequently
launch a passport card also holding biometric information;

— Biometric trial: UKPS is conducting a six-month trial of the enrolment process for iris, fingerprint
and facial recognition biometrics for use in identity verification. This will involve 10,000 members
of the public and its primary focus is on evaluating the application process in practice and assessing
public reaction and concerns. The trial will therefore further support UKPS (and IND and DVLA)
work on improving identity verification in line with ICAO standards for biometrics. Results from
the trial will help inform the Government’s plans to introduce biometric passports and driving
licences, and build a base for the national identity cards scheme. UKPS signed a contract with
Schlumberger Sema on 27 November 2003 to deliver the six-month biometric enrolment pilot, to be
carried out from January to June 2004;

— Identity Cards: the UK has announced plans to implement an identity card which will incorporate
a biometric. The passport card and possibly the photocard driving licence will form part of a family
of identity cards to be introduced under the National Identity Card Scheme. Subject to legislation,
the Government expects that new style passport identity cards will become available to all those
applying for new and replacement passports from around 2007–8 onwards.

The Committee also asks for clarification of what procedure will be adopted for obtaining images of Muslim
womenwhowear a veil. Neither the technical specification nor the detail of implementation has been finalised.
I outlined in my letter of 26 November the current procedures in place for obtaining photographs for
Application Registration Cards (ARC) for asylum applications. Muslim women who present themselves at
port for asylum applications accompany a female oYcial to a separate room or private area. Once there, they
unveil for identity verification in the presence of a female oYcial for the period during which their image is
captured. This, in practice, has presented no apparent problems and I would once again stress that I expect
the same cultural sensitivity to be applied to the process adopted for the EU proposal.

I hope this answers your questions and we shall inform the Committee as soon as theGovernment has decided
whether or not to opt into the Regulations.

5 January 2004

Letter from Caroline Flint MP to the Chairman

Further to my letter of 26 November regarding the above proposals, I should like to confirm that the
Government has decided to opt into these measures. This is in line with our policy to participate in
immigration measures to the maximum extent possible where they are without prejudice to our frontier
controls.
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The proposals aim to improve significantly the security of visas and residence permits and in particular
strengthen the link between the visas and passport holder and the individual concerned. They will provide
improved safeguards against false identity and the forgery of documents. The UK participates in the original
measures on which these build and the Commission have made clear their intention to use these measures as
the basis for further EU biometric work.

A number of amendments have been made to the Regulations during negotiations. The key amendments as
far as the UK is concerned is the introduction of a new Recital which has been inserted into both Regulations
following our intervention which notes that new technological developments should be taken into account
when the Regulations are amended in future. The Explanatory Memorandum of 20 October indicated that
the UK might have diYculties meeting the 2005 deadline for the integration of the photograph in the
Residence Permit (now amended to 31 December 2005 from 14August 2005). The position has, however, now
improved and the UK is working to ensure that photographs will be available on all UK Residence Permits
by the end of 2004.

Start up and running costs are estimated at £60 million with £27 million annual costs for visa biometrics and
£24 million with £15 million continuing costs for residence permits. Work is continuing to refine these figures.

With regard to the under-resourcing of the national supervisory bodies on data protection, the Information
Commissioner recognises that should the biometric proposals be adopted, that extra demands will be placed
upon the supervisory bodies, the cost of which will have to met by individual member-states.

It is expected that the Regulations will be submitted for political agreement shortly.

10 February 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letters of 5 January and 10 February about these proposals, which Sub-Committee F
(Home AVairs) of the Select Committee on the European Union considered at a meeting on 10 March.

We are grateful for the interesting information that you provided about the initiatives being taken in the area
of biometrics and welcome the progress that is being made. We are also pleased to note that the Government
have decided to opt into these measures, and we welcome the fact that the United Kingdom now expects to
be able to meet the 2005 target for inclusion of photographs in residence permits.

We note the estimates of cost that you provided but are unclear about the distinction between “running”,
“annual” and “continuing” costs. We would be grateful for clarification of this and for any more detailed
breakdown that you can provide in the light of the further work to refine the figures that you mention. We
also note what you say about resourcing the Information Commissioner for the additional work arising from
the biometric proposals. We would be grateful for an assurance that the Government will meet these extra
costs.

Finally, what you say about the arrangements for obtaining photographs for application registration cards
for asylum applications by Muslim women does not quite answer the question we asked, which is whether
photographs ofMuslimwomenwill be taken unveiled for the purposes of uniform visas and residence permits.
We also asked what the current practice of the Saudi authorities is in photographing Saudi women for the
purpose of issuing passports. Indeed we would be interested to know what practice is followed in other strict
Muslim countries in this regard.

We would be grateful for your further comments on these points, in the light of which we would expect to be
able to clear the documents. In the meantime we will continue to hold them under scrutiny.

10 March 2004

Letter from Caroline Flint MP to the Chairman

Thank you for your letter dated 10 March in which you asked for further information on whether Muslim
women would be photographed unveiled for the purposes of visas and residence permits; the breakdown of
costs for biometrics in residence permits and visas; and assurance from the Government that it will provide
the extra costs for the Information Commissioner for additional work arising from biometric proposals.

The draft regulations do not provide guidance on what procedure should be undertaken for photographing
such women for the purposes of a facial identifier on a visa or a residence permit. I consider that is instead a
matter for the Article 6 technical committee to consider. I expect the technical committee to adopt
International Civil Aviation Organisation (ICAO) guidance on this point.
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That guidance states that in regard to displayed identification features of the holder that: “The displayed
portrait shall: a) depict the face of the rightful holder of the MRTD [Machine Readable Travel Document] in
a full-face frontal pose with both eyes visible, ie captured perpendicular to an imaginary plane formed parallel
to the front surface of the face; or b) if the additional detail of one ear is required (sometimes referred to as
“half-on profile”), the face shall be at such an angle to the imaginary plane as to reveal the detail of the ear
while maintaining full-face frontal details on that side of the face opposite to the exposed ear.” That is to say
an unveiled photograph.

You also asked for clarification on the position of Muslim countries in issuing passports for women. In the
vast majority of cases, both in applying for a visa and on entry in the UK, passports contain unveiled
photographs. There are very few exceptions to this and usually involve members of the ruling family.

There may be rare circumstances where an older passport is produced without a photograph or a photograph
where the person is veiled and where a valid visa is held. In these circumstances immigration oYcers at ports
of entry would interview the passenger in depth; for example, asking questions covering personal and visa issue
details and if necessary reference would be made to the appropriate visa issuing post.

With regard to visa costs, start-up costs for the entry clearance operation (visa costs) consist of: capital and
resource costs required for hardware costs, oYce building work, advertising at each post, post costs relating
to furniture and firecrest terminals, overseasUK-based staV costs. Additional costs include FCO staYng costs
and UK staV costs including software development, installation and training. These were estimated at £60
million by UK Visas in November 2003. Running costs consist of annual salaries for 515 UK and overseas
based staV, the maintenance of hardware, the expansion of FCO Communications and contactless chips for
each visa. These were estimated at £27 million per annum by UK Visas in November 2003.

For residence permits, start-up costs are estimated to be in the region of £24 million. These consist of
equipment, network, development, training, project team and furniture costs. Annual running costs are
estimated to be in the region of £15 million per annum. These consist of Network and hardware maintenance
in addition to the cost of biometric vignettes and Helpdesk support and staV costs.

We will further develop cost estimates following adoption of these regulations and the subsequent discussions
of the technical committee on the technical specifications for the collection and storage of biometric identifiers.

Regarding the resourcing of the Information Commissioner, we are considering these costs against the wider
implications for the Commissioner of the increased use of biometrics.

It is expected that the Regulations will be submitted for political agreement shortly.

1 April 2004

Letter from the Chairman to Caroline Flint MP

Thank you for your letter of 1 April, which Sub-Committee F (Home AVairs) of the Select Committee on the
European Union considered on 21 April.

We were very grateful for the additional information provided about photographing Muslim women and the
costs of implementing these two Regulations. We were disappointed that you were not able to give a firmer
assurance about resourcing the InformationCommission’s OYce for the increased use of biometrics, and hope
that this important point will not be lost sight of.

We have cleared the document from scrutiny.

21 April 2004
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Social Policy and Consumer Affairs
(Sub-committee G)

COMMISSION REPORT ON FOOD IRRADIATION FOR THE YEAR 2002 (6919/04)

Letter from the Chairman to Ms Melanie Johnson MP, Parliamentary Under-Secretary of State for
Public Health, Department of Health

Your Explanatory Memorandum dated 22 March submitted on behalf of the Food Standards Agency was
considered by Sub-Committee G on 28 April.

We are prepared to release this document from scrutiny, althoughwe are concerned to see that severalMember
States did not provide all the information requested by the Commission or perform the analytical checks
required. This is regrettable and we hope that the Department will press the Commission to encourage
Member States to carry out their responsibilities more diligently in future.

We are glad to see that UK surveillance work has prompted the Commission to pay particular attention to
the apparently relatively high incidence of unauthorised irradiated dietary supplements on the market. We
trust that the Department will work closely with the Commission to draw attention to this problem and take
steps to curb it more eVectively.

We hope to see further progress made in the next annual report and will be particularly interested to discover
how well these procedures are being carried out in the Accession states.

29 April 2004

CREDIT FOR CONSUMERS (12138/02)

Letter from Gerry Sutcliffe MP, Minister for Employment Relations, Competition and Consumers,
DTI to the Chairman

On 18 October 2002, we submitted an Explanatory Memorandum (EM) on the proposal for a Consumer
Credit Directive which was adopted by the European Comission on 11 September 2002. The EM did not clear
scrutiny and you are awaiting the outcome of consultations and the Regulatory Impact Assessment.

We have held substantial informal consultations with UK Industry and Consumer groups over the last 18
months, and set out our general approach in the White Paper “Fair, Clear and Competitive: the Consumer
Credit Market in the 21st Century” published in December 2003. We have however not thought it sensible at
this stage to carry out a written consultation nor do a Regulatory Impact Assessment on the Consumer Credit
Directive. This is because it was clear that the proposal would either be withdrawn or altered substantially,
and it would therefore be better to delay the consultation and RIA until a more realistic proposal was agreed.

Given the long delay, I felt that it would be helpful to update the Committee on the situation. The European
Parliament tried but failed to get the European Commission to withdraw the proposal. The Rapporteur also
failed to convince the European Parliament to reject the proposal, and a first reading is now taking place.

As anticipated, the Legal AVairs Committee of the European Parliament agreed amendments to the Directive
which substantially alter the proposal. These will he considered by the Parliament at its Plenary in April 2004.

Once the European Parliament first reading has been completed, the Commission will re-draft the proposal
to take on board their comments. I expect this modified proposal to diVer significantly from the original
Commission proposal, and a written consultation and anRIAwill be carried out on the proposal at that stage.
I will forward you the results of both once they have been completed.

2 April 2004

Letter from the Chairman to Gerry Sutcliffe MP

Your letter dated 2 April was considered by Sub-Committee G on 5 May.

We are grateful to you for bringing us up to date on this long-running matter, and for promising to report
future developments.
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The next step would seem to be for you to report on the outcome of the expected first reading at the European
Parliament and your Department’s plans in light of that. If the vote at the Parliament goes as expected, we
assume that the Commission would have to redraft the present proposal substantially and that fresh scrutiny
would be required of any revised draft Directive in due course.

6 May 2004

CULTURE 2000 (8549/03)

Letter from the Rt Hon Estelle Morris MP, Minister of State for the Arts, Department for Culture,
Media and Sport to the Chairman

I amwriting belatedly to bring to your Committee’s attention a European Commission proposal to extend the
Culture 2000 cultural funding programme. This proposal, which the Government supports, be adopted as an
“A” item at a Transport Council meeting on 8 March.

I very much regret that the Commission’s proposal, which was published in April 2003, was not brought to
the attention of your Committee at the appropriate time and that, as a result, normal Parliamentary Scrutiny
is not possible. The oversight was not spotted by the Cabinet OYce during their normal sift of EU documents
and my Department did not query the absence of a request for an Explanatory Memorandum.

The Department for Culture, Media and Sport (DCMS) has carried out a review of its scrutiny procedures
and is in the process of implementing measures to ensure that a similar incident is not repeated in the future.
This will include closer liaison between oYcials at DCMS and Cabinet OYce and improved systems within
DCMS for the scrutiny of all incoming EU documentation. We also plan to hold a seminar on scrutiny work
for DCMS oYcials, which will involve the Cabinet OYce and, if possible, staV from the Parliamentary
Scrutiny Committees. This will underline to oYcials here the vital importance of the work of the Scrutiny
Committees. in the meantime, I can only apologise to the Committee for this oversight.

As to the subject of the Commission proposal, the Government supports the extension of the Culture 2000
programme for an additional two years. The increase in the programme’s reference amount to cover the
extension is simply pro rata and would not lead to an uplift in annual expenditure on the programme in 2005
and 2006 compared to the present.

We believe Culture 2000 has brought real benefits to the UK and the wider EU. Moreover, we support the
two European Parliament first reading amendments made in December 2003, which the Commission have
accepted.

8 March 2004

EDUCATION AND TRAINING SYSTEMS (14358/03)

Letter from the Chairman to Alan Johnson Esq, MP, Minister for Life-long Learning, Further and
Higher Education, Department for Education and Skills

Your Explanatory Memorandum dated 4 December 2003 about this document was considered by Sub-
Committee G on 21 January.

We are prepared to clear this document from scrutiny, but would be grateful if you could let us have a further
report on progress made following the Spring European Council.

In the meantime, we would be grateful if you could clarify the links between life-long learning and vocational
training as proposed in the plan and to know whether those proposals include any provisions on age
discrimination.Wewould also be interested to knowwhether the proposals on vocational training and special
attention to the needs of the disadvantaged include training programmes in prisons.

We also note your reservations about the Commission’s proposal to establish another High Level Group to
review national policies and the concern over increasing bureaucracy which your Memorandum notes as
having been raised at the Education Council on 25 November 2003. We hope the Department will pay
particular attention to these aspects at the Spring European Council.

We would also be interested to learn about the outcome of the national consultation on the work programme
mentioned in your Explanatory Memorandum.

3 February 2004
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Letter from Alan Johnson MP to the Chairman

Thank you for your letter of 3 February which seeks clarification on a number of areas covered in the recent
Commission Communication: “Education and Training 2010” (Lisbon Strategy).

The draft interim report is currently being revised and a final version will be submitted to the Spring European
Council, next month, and I will update you following that Council meeting. We will continue to make our
concerns on the proposal to establish additional High Level Group to review national policies known.We will
also seek to limit any increase in bureaucracy in respect of Member States’ reports on the objectives process.

You asked for clarification on the links between lifelong learning and vocational training. Lifelong learning
provides a framework which covers all aspects of education and training together with learning and skills
gained informally. Vocational training is only one aspect of lifelong learning. We believe that it is important
to link all aspects of education so that everyone has the opportunity to access an integrated and coherent
educational system that provides for individual needs.

The EU’s draft interim report does not include specific references to age discrimination or to training
programmes in prisons. However, the essence of the European and national lifelong learning policies is to
enable people of all ages and backgrounds, including those in prisons, to have access to learning. Last year in
England andWales, prisoners achieved nearly 90,000 work-related qualifications and over 40,000 literacy and
numeracy qualifications, exceeding targets in both areas. Increased investment, better partnership working
and quality improvement are increasing the relevance of training to the labour market so that oVenders can
complete qualifications they started in custody on their release.

Consultation continues on the implementation of the Objectives and Copenhagen Processes.MyDepartment,
for example, organised a seminar in December 2003 for UK representatives on the Commission’s Working
Groups.

19 February 2004

Letter from the Chairman to Alan Johnson MP

Your letter dated 19 February was considered by Sub-Committee G on 3 March.
We are grateful for your promise to let us have a further report on progress made following the Spring
European Council next month. We are glad that you will continue to make known UK concerns on the
proposal to establish an additional High Level Group to review national policies and that you will continue
to seek to limit any increase in bureaucracy.

We are grateful for your clarification on the links between lifelong learning and vocational training and about
age discrimination and training programmes in prisons. These are all aspects to which the Committee attaches
importance and we should be glad if the Department would continue to bear our concerns in mind as the
Education and Training Strategy unfolds.

We also attach importance to national consultation on the work programme. We are glad to note that it is
continuing and look forward to learning about the outcome.

4 March 2004

EMPLOYMENT, SOCIAL POLICY, HEALTH AND CONSUMER AFFAIRS COUNCIL (ESPHCA)

Letter from Chris Pond MP to the Chairman

I am writing to inform the Committee of the outcome of the recent Employment, Social Policy, Health and
Consumer AVairs Council (ESPHCA), held in Brussels on 4 March.

I represented the UK at this Council, accompanied by my honourable friend, the Parliamentary Under
Secretary for Employment Relations, Competition and Consumers (Gerry SutcliVe, member for Bradford
South).

The main business was agreement of a package of ESPHCACouncil contributions to the forthcoming Spring
European Council meeting. There was a public debate on the “key issues” paper summarising priorities in
employment policy, social protection and inclusion.

The UK welcomed the key issues paper, particularly the single set of key messages that covered both the
employment and social aspects of the Lisbon agenda. We highlighted the need to focus on creating more and
better jobs in line with the employment targets set out at Lisbon in 2000 and refined at Stockholm in 2001 and
Barcelona in 2002.
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All member states welcomed the forthcoming tripartite social summit as a useful vehicle for social partners’
contribution to achieving the Lisbon goals.

The Council also noted without comment: the work programmes for the Social Protection Committee and the
Employment Committee; a series of reports on Presidency events; and a report by the World Commission on
the Social Dimension of Globalisation.

The Council discussed the Commission’s review of the working time directive informally over lunch.

There were no votes taken at this Council.

16 March 2004

Letter from the Chairman to Chris Pond MP

Thank you for your letter dated 16March reporting on the outcome of the latest ESPHCAmeeting. This was
passed to Sub-Committee G who were grateful for your report.

We were particularly interested in the reference to the informal lunchtime discussion of the Commission’s
Review of the Working Time Directive. As you may know, Sub-Committee G have been conducting an
Inquiry into the Working Time Directive to coincide with and contribute to the Commission’s Review. Your
Ministerial colleagues Gerry SutcliVe (DTI) and John Hutton (DoH) gave evidence to the Inquiry and the
Report is due to be published next week. We will make sure that you are sent a copy.

5 April 2004

EQUAL OPPORTUNITIES FOR PEOPLE WITH DISABILITIES (14451/03)

Letter from the Chairman to Des Browne MP, Minister of State, Department of Work and Pensions

Your Explanatory Memorandum dated November 2003 about this document was considered by Sub-
Committee G on 21 January.

We are prepared to clear this document from scrutiny, although we would be grateful if you could keep us
informed of any relevant developments, especially on the competence issue raised in paragraph 5 of your
Explanatory Memorandum.

We should also be grateful you could elaborate on the likely consequences for the UK of the Commission’s
proposal, mentioned in the document, to review the current provisions of regulation EEC 1408/71. We note
that paragraph 7 of your memorandum states that this could lead to the UK being obliged to extend non-
contributory disability benefits to persons living outside the UK. This is an aspect of the plan which the
Committee would like to keep in view.

The Committee was rather surprised to note the statement in paragraph 17 of your Explanatory
Memorandum that the plan would have no financial implications for the UK and would be grateful if you
would confirm that this is correct.

We would also be grateful if you could clarify your understanding of the term “Corporate Social
Responsibility” which is listed by the Commission as one of the proposed elements in the plan.

The Committee would also be interested to know how the proposals in the plan might relate to those of the
draft Disability Bill currently undergoing pre-legislative scrutiny by a Joint Committee of both Houses.

Finally, we would welcome your comments on whether the extent of the co-ordinating, monitoring and
evaluating activities proposed by the Commission are regarded as proportionate. We wonder whether those
activities might not entail duplication of eVorts already being made by Member States.

3 February 2004

Letter from Chris Pond MP, Parliamentary Under Secretary of State, Department for Work and
Pensions tothe Chairman

Thank you for your letter of 3 February 2004 to Des Browne.

The European Commission’s proposal for negotiating rights for the United Nations Convention on disability
is still under discussion but we are of the view that the situation remains unchanged from that detailed in the
Explanatory Memorandum of 22 November 2003. Should the position change, we will of course inform the
Scrutiny Committee.
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You raise the Commission’s proposal to amend Regulation 1408/71 and ask for a further comment on the
impact of an introduction of export of non-contributory disability benefits. This matter was discussed in the
ExplanatoryMemorandum put forward by theDepartment ofWork and Pensions for document COM (2003)
468 final (Miscellaneous amendments to Regulation 1408/71) in September 2003.

The Commission propose to delete the UK’s non-contributory disability benefits from Annex Ila of
Regulation 1408/71. This would make them exportable. The UK’s listed disability benefits are Attendance
Allowance (AA),Disability LivingAllowance (DLA) andCarers’ Allowance. TheGovernment’s policy is that
these benefits, which are funded by the taxpayer and do not depend on payment of contributions, should be
available only to people resident in the UK. The UK considers that ECJ case law, specifically relating to DLA
and AA, supports the UK’s view that it is not required to export these benefits within the EEA1.1

Negotiations are currently underway and we will keep you informed of developments in this area.

I can confirm that the content of the Commission Communication has no financial implication for the UK
This is because the Communication does not directly require any new policy developments with resource
implications. Its main thrust is to set up a biennial reporting process, initially focused on employment, and
this will be handled by my oYcials.

We have taken our understanding of the term “Corporate Social Responsibility” from the European
Commission Green Paper “Promoting a European Framework for Corporate Social Responsibility” in July
2001. This defines CSR as “a concept whereby companies integrate social and environmental concerns in their
business operations and in their interaction with their stakeholders on a voluntary basis”.

There are only a small number of areas where the proposals in the Action Plan may relate to those contained
in the Draft Disability Discrimination Bill. These are:

— ensuring that an employer may not discriminate against a disabled person when advertising a job
vacancy and a publisher may not print any such advertisement that could be deemed as
discriminatory;

— providing the authority to prohibit providers of public transport from refusing a disabled person
access to services, on the grounds on their disability;

— putting an obligation on the public sector to promote equality and to develop mainstreaming
policies, ensuring that the majority of its functions are covered by the DDA; and

— extending the definition of disability to cover more people with HIV infection, Cancer and Multiple
Sclerosis.

We consider that the co-ordinating, monitoring and evaluation activities proposed by the Commission are
proportionate. They do not entail duplication of eVort as there are currently no mechanisms in place to collect
this type of information across all the areas of the Action Plan. Where current EU reporting mechanisms
include some aspects of the plan, eg on employment, we will seek to use existing data.

27 February 2004

Letter from the Chairman to Chris Pond MP

Your letter dated 27 February was considered by Sub-Committee G on 10 March.

We are grateful for the explanation you have given about the European Commission’s proposal for
negotiating rights for the United Nations Convention on Disability and about the eVect of the Commission’s
proposal to amend Regulation 1408/71 will have on the payment of non-contributory disability benefits to
those overseas. We attach importance to both items and are grateful to you for promising to keep us in touch
with developments. As we have cleared the present document from scrutiny, we will expect to see these points
covered in fresh Explanatory Memoranda in due course.

We are also grateful for your confirmation that the present Commission communication has no financial
implications for the UK.

We note what you say about your understanding of the term “corporate social responsibility”. In the context
of these proposals, this appears to amount to exhortation by the Commission for businesses to respond
responsibly to their social obligations to the disabled. We have no diYculty with that.

We also notewhat you say about possible linkage between the proposals in the action plan and those contained
in the draft Disability Discrimination Bill. We hope we are correct in interpreting this to mean that if the
proposals outlined are contained in the Disability Discrimination Bill when it is enacted they will be
compatible with the action plan and that you therefore foresee no conflict between the plan and the Bill.

1 Cases C20/96—Snares and C 297/96—Partridge.
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Weare also grateful for your confirmation that you consider that the coordinating,monitoring and evaluation
activities proposed by the Commission is proportionate and ought not to entail duplication of eVort.

11 March 2004

“EUROPASS”: TRANSPARENCY OF QUALIFICATIONS AND COMPETENCES (5032/04)

Letter from the Chairman to Alan Johnson MP, Minister of State for Lifelong Learning,
Further and Higher Education, Department of Education and Skills

Your Explanatory Memorandum dated 21 January 2004 was considered by Sub-Committee G on
11 February.

We support this initiative in principle and share your aim of ensuring adequate and timely evaluation and
internet operability whilst keeping financial expenditure in line.

We would be grateful, however, for an assessment of the probable costs to the UK Government, institutions
or users of the scheme. We would also be glad to know what the data protection implications might be.

We are retaining the document under scrutiny pending your reply.

12 February 2004

Letter from Rt Hon Alan Johnson MP to the Chairman

In your letter of 12 February 2004, you advised that your Committee supported this initiative in principle, but
would hold it under scrutiny pending my response to your questions about likely costs and data protection
implications.

As you are aware, the proposal is for a Decision to come into force on 1 January 2005. On costs, our starting
point must be the Commission’s assertion that the rationalisation under Europass will result in increased
eYciency. Therefore supporting the whole Europass framework will cost as much as supporting the current
Europass Training initiative. However, we are still in the process of exploring some of the assumptions upon
which this assertion is based against the UK context. Detailed negotiations on the Europass proposal have
not yet begun in the EU Education Council and its working group. There are a number of points which we
have not yet had the opportunity to clarify but which may aVect the way the Decision is implemented and
therefore the costs involved. My oYcials will be following up these points in Working Group discussions and
considering carefully the cost implications for the implementation of the Europass initiative in the UK.

On data protection, we are clear that, as proposed, Article 10(e) of the Decision would place an obligation on
both the Commission and Member States to:

“ensure that in all activities related to the implementation of the present Decision the relevant
Community and national provisions concerning the processing of personal data and the protection
of privacy are fully respected”.

The Government takes this commitment seriously, and is seeking further clarification of how some aspects of
Europass will be used and accessed.

I will provide substantive replies to both your questions shortly.

27 February 2004

Letter from the Chairman to Rt Hon Alan Johnson MP

Your letter dated 27 February was considered by Sub-Committee G on 10 March.

We note what you say about the Commission’s assertion that rationalisation under Europass will result in
increased eYciency and cost no more than supporting the current Europass Training Initiative. We fully
support your intention to explore the assumptions on which this assertion is based and hope that some
progress can be made on this before the initiative is considered by the Education, Youth and Culture Council
in May.

We also note what you say about Data Protection. This is clearly an important aspect of the initiative and we
are glad that you are seeking further clarification of the way in which Europass is intended to be used and
accessed.
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We are also interested in the extent to which this initiative may dovetail with improvements in the mutual
recognition of educational and vocational qualifications in the EU, which we understand to be proceeding
separately. We would welcome your advice on the extent to which these two separate but related activities
might be harmonised.

We propose to retain the document under scrutiny pending your further reply.

11 March 2004

Letter from Rt Hon Alan Johnson MP to the Chairman

In your letter dated 11 March 2004 you stated that you were interested in the extent to which the Europass
initiative might dovetail with improvements in the mutual recognition of educational and vocational
qualifications and requested my advice on the extent to which these two separate activities might be
harmonised. In addition to providing you with information on this point, I can also update you on
developments which have taken place since I last wrote.

We do not believe that it would be appropriate to harmonise the two areas of legislation although they
complement each other. The aim of the draft directive on mutual recognition of professional qualifications is
to consolidate and simplify the process by which individual’s qualifications can be recognised where
professions are regulated in another EU country. Europass is a standard method of recording personal
achievement including academic and vocational qualifications and training. The implementation of both
should have an impact on easing mobility across the EU.

Following initial negotiations, the European Commission has indicated that there is no plan to introduce an
additional database at European level. While details of implementation are still being discussed, I understand
that individuals will continue to be able to download documents, such as the European CV from existing
internet sources. Other documents such as the Diploma Supplement, will be provided by the relevant
institution.

I will write again when I have further information on the cost of implementing Europass.

2 April 2004

Letter from Rt Hon Alan Johnson MP to the Chairman

In my letter to you dated 2 April on Europass I promised that I would provide you with further details on the
costs of implementing the scheme when negotiations were more advanced. This letter, in addition to updating
you on the costs issue, provides further details on data protection and an update on the progress the proposal
is making towards being agreed by the European Parliament.

On costs, our current assessment is that the UKwill be able to co-finance theNational Europass Centre within
the budget proposed by the Commission for the transition phase 2005–06. After this period, it is expected that
Europass will be funded as part of the proposal heralded by the Commission’s Communication on the new
generation of Community Education and Training Programmes. The Commission has indicated that the UK
can expect to receive a grant of about 100,000 euros for each of the two years of the transition phase. As the
maximum Commission grant is 50 per cent of total costs this would mean a small additional cost to the UK
of around £25,000 for each year. This amount will be found from appropriate departmental budgets, subject
to successful bids.

Activities under the new Europass will remain broadly similar to current activities so estimates of costs to be
incurred by government, institutions and individuals have been provided by oYcials currently implementing
the individual strands making up the new Europass. These estimates indicate that there is unlikely to be any
increase in costs to individuals; there could be a small increase in costs to the National Europass Centre in
providing the new Mobilipass on line and in printing additional documents; it is likely that there may be cost
implications for some Higher Education Institutions in changing management information systems to
produce the Diploma Supplement and a possible cost to the department of around £300 for each additional
certificate supplement template provided. This latter estimated cost pre-dates Europass and is covered in
present budget lines. I am attaching a table which summarises the cost estimates for each element of Europass.

With regard to confidentiality aspects of this proposal, the European Commission has now confirmed that
there is no plan to introduce an additional database at European level, and the proposal for the Decision has
been amended accordingly to remove the previous wording which referred to citizens retrieving and editing
their Europass documents through the Internet. There will therefore be no need to hold personal information
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on a shared database. The introduction of Europass will not aVect the current arrangements for downloading
documents, such as the European CV, from existing internet sources. The Information Commission has
confirmed that no data protection issues arise as a result of an individual downloading blank documents, such
as the European CV, from either European or national websites.

I should also like to take this opportunity to update you on a recent development in relation to EU
negotiations on the draft Europass Decision. As you know, the Europass Decision is subject to co-decision
between the Council and the European Parliament (EP). We heard at the end of March that the Irish
Presidency propose to seek a deal with the EP on the EP’s first reading of the Europass Decision, which will
take place during the EP plenary of 19–22 April. In view of our overall support for the Europass Decision, we
fully appreciate and can support the Presidency’s desire to seek a first reading deal in view of the forthcoming
EP elections, which mean that if we are not able to reach agreement with the current EP, agreement on the
Europass Decision could be considerably set back which would prejudice the intended implementation date
of 1 January 2005.

We are of course mindful that the Europass Decision has not yet cleared scrutiny, and oYcials have made this
clear in EU negotiations. With this in mind, I would like to reassure you that the timetable for agreement on
the Europass Decision remains the Education Council on 28May. The suggested EP amendments are mostly
minor, and we can support them. I propose to submit a revised Explanatory Memorandum to you after the
EP vote in mid-April. In this, I will highlight further the EP amendments actually adopted and summarise the
UK position on them, but if the EP vote as expected, I am confident that none of them should cause us any
problems.

15 April 2004

UK ESTIMATED COST PER YEAR IN DEVELOPMENT PHASE (2005–06) OF EUROPASS

EUTools UKGovernment Cost Institution Cost Cost to the Individual
per year per year

Setting up ofNational £71K (about £25K An additional cost of Nil costMobilipass
Europass Centre (NEC) increase). providing electronic issued free.
and issuing of version ofMobilipass
Mobilipass and any increase in

volumes.

CommonEuropeanCV Nil cost, (available on Not applicable Nil cost
CEDEFOPWebsite).

Certificate Supplement Nil cost at present due Costs for printing £65!vat Costs could
to lack of demand. additional volumes fall if demand increases
However it would cost of certificates.
QFWD£300 per
template. Divisional
funds available for
this if needed.

Diploma Supplement Nil cost Cost falls toHE Currently expected to
Institutions: HE sector be issued free to
is expected to scope cost students.
and other practical
implications of
implementingDiploma
Supplement. No
costings available.

European Language Nil cost Nil cost CILT charges £4.50 per
Portfolio (ELP) (run Junior Portfolio, £4.50
byCILT (Centre for for Adult Portfolio and
Information on £4.00 for teacher
language Teaching and portfolio.
Research)).
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Letter from Rt Hon Alan Johnson MP to the Chairman

Further to the letter I sent you dated 15 April on Europass, I write to inform you of the outcome of the first
reading of Europass at the European Parliament which took place on 22 April and to forward you a copy of
the amendments adopted by the European Parliament (not printed).

You will be aware that the Irish Presidency was looking to secure a deal with the European Parliament (EP)
at the first reading stage with the intention that the Europass Decision could be agreed at the Education
Council on 28 May. We understand from the Irish Presidency and the Commission that for procedural
reasons, the EP did not in fact adopt all of the amendments which the Irish Presidency and rapporteur had
hoped for. This means that the EP simply agreed the amendments which had been proposed within their own
committees (Culture, Youth, Education, the Media and Sport; and Employment and Social AVairs) and not
the additional amendments proposed by the Irish Presidency on behalf of the Council working group.

What this means now, is that final agreement can not be reached by the EducationCouncil on 28May. Instead,
the Europass proposal will be presented to the Education Council on 28 May together with the EP’s adopted
amendments and the amendments already suggested at Education Council working group, with the intention
of seeking a Council common position. If common position is reached, the proposal would then pass back to
the EP. However, this could not now take place until at least October when the Parliament is likely to
reconvene. As circumstances have now changed, we therefore will not be providing you with an EM on a
revised proposal, but instead are providing you with an update on the amendments agreed by the EP2 together
with our opinion on these amendments (in this letter).

I can inform you that in general we support the amendments which have been adopted by the Parliament; most
of which are of a minor nature and which we do not anticipate will cause other Member States any major
problems at the Education Council.

In particular we have no objections to the possible inclusion of an instrument to record holders’ competences
in the field of information technology (amendment 3) or making Europass available to third country nationals
resident in the UK (amendment 4).

Amendment 7 asks Europass national agencies tomake an introductory guide tomobility available to citizens.
We feel that this is too detailed an obligation and, in common with other Member States, would prefer to see
this proposal lightened by adding “where appropriate”.

We agree that the proposal to evaluate Europass after three years instead of four (amendment 10) is a good
idea given the importance attached to the new initiative.

Amendment 12 proposes that theMobilipass can be completed by either the sending or host organisation and
that it can be completed in a third language (widely spoken has been deleted). We have no objections to the
arrangements for completion of Europass and are content with the deletion of “widely spoken” as this ensures
that translation is made available to UK users in languages such as Welsh and Gaelic.

These amendments will of course now go forward to the Education Council. We anticipate that the Council
will wish to propose some minor amendments to the EP amendments. These were discussed and agreed
previously between the Irish Presidency and the EP rapporteur and we understand that the rapporteur had no
problems in principle in accepting them. It was simply a timing problem which prevented the EP from
adopting the Council’s proposed amendments at first reading.

All the indications are that the Education Council on 28 May will be able to adopt a common position based
on someminor amendments to the EP amendments and some further non-contentious amendments which the
Council working group has proposed. We do not anticipate any diYculty of principle with the EP agreeing to
these at its second reading in the autumn.

I hope that I have been able to answer all your questions to your satisfaction and that we will be able to adopt
a common position at the Education Council on 28 May.

5 May 2004

Letter from the Chairman to Rt Hon Alan Johnson MP

Your letters dated 15 April and 5 May were considered by Sub-Committee G on 12 May.

We are sorry that the proposed deal between the Presidency and the European Parliament did not transpire
and note the consequences which you have indicated.

2 See Report from the European Parliament Committee on Culture, Youth Education, the Media and Sport (A5–0247/2004 Final),
Rapporteur, Subine 2: Lissener.
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We are satisfied with the explanations you have given about additional costs and data protection implications
in your letter dated 15 April and note your comments on the EP amendments in your letter dated 5 May.

Although we still have some doubts about the utility of this proposal, we are satisfied with the Government’s
position as outlined in your letters and content to lift the present document from scrutiny to enable a common
position to be reached at the Education Council on 28 May.

We would, however, be grateful if you would report the outcome of the Education Council meeting.

We would then look to you to report further developments requiring decision for scrutiny in a fresh
Explanatory Memorandum and would be particularly interested to learn about the outcome of the proposed
evaluation in three years time.

14 May 2004

EUROPEAN CAPITAL OF CULTURE EVENT FOR THE YEARS 2005–19

Letter from Rt Hon Estelle Morris MP, Minister of State for the Arts, Department for Culture, Media
and Sport to the Chairman

I am writing to update you on the progress of the Commission’s proposal to amend Decision 1419/1999/EC
so as to include the 10 new member states in the European Capital of Culture programme. The European
Parliament has completed its first reading of the proposal, and the Council will shortly be invited to adopt a
common position.

Background

The Commission’s proposal was set out in document 15314/03. The proposal would include the 10 new
member states in the arrangements for the European Capital of Culture programme by assigning each of them
to a year between 2009 and 2018 inclusive alongside the member states already assigned to those years. There
would therefore be two EU cities designated as European Capitals of Culture for each of those years. My
Explanatory Memorandum of 10 December 2003 explained that the Government intended to support the
proposal. This was cleared without comment by both Scrutiny Committees.

Progress

The European Parliament considered the proposal at its plenary session on 19–22 April 2004. The Parliament
approved the Commission’s proposal but adopted five further amendments. Council document 8708/04
summarises the proceedings in the Parliament and sets out the additional amendments which the Parliament
adopted. A copy of this document is attached for reference.

The Commission has stated that it can only accept the first of the new amendments adopted by the Parliament.
Other member states have indicated that they are able to support the Commission’s position and are content
to reject the other new amendments adopted by the Parliament.

Accordingly, the Council Secretariat has drafted a common position, which includes the one new amendment
from the European Parliament together with the original proposal from the Commission. This will be
submitted to the meeting of the Education, Youth and Culture Council on 27–28May for political agreement.
Council document 9079/04 sets out this draft common position.

UK Government Position

The new amendment inserts a new recital which draws attention to the desirability of additional European
Community funding for the European Capital of Culture programme when two cities are designated as
European Capital of Culture in the same year, as proposed by the Commission. However, it does not in itself
change the level of European Community funding for the programme, which remains subject to the normal
budgetary and funding procedures, or aVect the operation of the programme in any way. We therefore
consider that we can accept this amendment.

We are content not to proceed with the other amendments proposed by the European Parliament. We note
the Commission’s view that these amendments create inconsistencies and legal uncertainties in the text, and
that amendment 5 infringes the Commission’s right of initiative by its use of “shall” in place of “may”. While
we recognise that further amendment of Decision 1419/1999/ECmay be necessary or desirable, we believe that
this should be considered in the light of the outcome of the review of the European Capital of Culture
programme which the Commission is currently undertaking.

In view of these considerations, the Government proposes to support the draft common position.

13 May 2004
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EUROPEAN CENTRE FOR DISEASE PREVENTION AND CONTROL (12098/03)

Letter from Melanie Johnson MP, Parliamentary Under Secretary of State for Public Health,
Department of Health

Thank you for your letter dated 23 October 2003, following Sub-Committee D’s consideration of my
Explanatory Memorandum (EM) of 28 September 2003, about the proposal for a Regulation to create a
European Centre for Disease Prevention and Control. I am sorry for the delay, but am now in a position to
provide an update on the Government’s position about the legal base for this proposal.

The proposed legal base for this measure is Article 152(4)c which provides for the adoption of incentive.
measures designed to protect and improve human health but excludes harmonisation. TheGovernment’s view
is that setting up a European agency of this kind and imposing obligations onmember states goes beyondwhat
can be done as an “incentive measure”. For this reason it is considered that Article 308 should also be
relied upon.

Article 308 allows the Community to take appropriate action where it is necessary in the course of the
operation of the common market to attain one of the objectives of the Community and the Treaty does not
providemore specific powers. In other words, Article 308would allow the adoption ofmeasures in furtherance
of the common market which go beyond harmonisation.

We believe that this measure contributes towards the achievement of one of the objectives of the Community
and that no other Treaty provision is appropriate. Accordingly, we believe that this measure represents a
reasonable use of Article 308.

While not supporting the proposed legal base for this Regulation, the Government is strongly in support of
establishment of the Centre itself. We therefore propose to vote in favour of the Centre (provided that the
UK’s vote is not the vote that ensures the measure goes through) and to make a minutes statement about our
position on the legal base.

I hope this information enables you to give further consideration to the proposal.

21 January 2004

Letter from the Chairman to Ms Melanie Johnson MP

Your letter dated 21 January about the legal base for this proposal was considered by Sub-Committee G on
3 March.

The proposal to set up the European Centre for Disease Prevention and Control seems to be a worthwhile
and timely initiative. As you may know, the Lords Select Committee on Science and Technology stressed the
importance of developing such a centre in its Report Fighting Infection, published last year.

We note from your Explanatory Memorandum dated 28 September 2003 that the proposal involves no
immediate financial implications for the British Government and that it is not expected to impose regulatory
burdens on UK business, charities or voluntary organisations. We also understand from your oYcials that
this is seen as a practical and cost-eVective proposal for a relatively small co-ordinating centre linked to
Government agencies and research institutions in Member States.

We therefore understand why the Government is strongly in support of this proposal. On the other hand, we
think it is wrong in principle that proposals should be adopted on an inappropriate legal base, regardless of
their merits in other respects. To do so in this case might set an undesirable precedent.

We note your view that Article 152 (4)(c) may not be an appropriate base for this proposal. Your letter goes
on to say that Article 308 would be more appropriate and should also be relied upon. This appears to imply
a UK view that the proposal should now be based on both Article 152 (4)(c) and Article 308, rather than on
Article 152 (4)(c) alone. It is not clear, however, whether that argument has actually been advanced by the UK
in discussion with the Commission andMember States, or whether the Government intends to do so when the
proposal comes to a vote.

Nor does your letter say what attitude the Commission and other Member States have adopted so far on the
question of legal base. We would find it disappointing and rather surprising if, after all this time, no progress
had been made on this important issue.

It would also be helpful to know whether the question of legal base has been raised by the European
Parliament when considering this proposal and, if so, what eVect that might have on the procedures for the
adoption of the Regulation.
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We would expect the Government to deploy a robust stance on the importance of a valid legal base and find
it diYcult to judge whether it is really necessary to concede in the way you have proposed at this stage without
a fuller understanding of the background and the Government’s precise position.

We look forward to receiving your clarification of the above points and are continuing to hold the document
under scrutiny in the meantime.

4 March 2004

Letter from Melanie Johnson to the Chairman

Thank you for your further letter dated 4March 2004, following your Sub-Committee’s consideration of this
proposal’s proposed legal base. I welcome your Committee’s support for the initiative.

Germany, as well as the UK, has doubts about the omission of Article 308 of the Treaty from the legal base
of the regulation. Article 152 para 4(c) of the Treaty establishing the European Community—allows only for
the adoption of support measures to attain a high level of health protection and we do not believe that this
per se constitutes an appropriate legal base for authorising the establishment of a health institution on the
European level. We believe that Article 308 is needed in addition. We nevertheless support the measure and
are proposing to vote for it.

We are not taking a stand on this measure and voting against it on the legal base ground because the UK is
challenging other measures which we believe should properly be based on Article 308. While we are in the
process of clarifying the legal principles, the Government does not want to oppose every measure where we
support the underlying policy and where our vote is not crucial to adoption of the measure. To reinforce our
position, the UK is making clear in this and in other similar cases our view that the legal base is inadequate
and that adoption of the measure should not be regarded as a precedent. In the case of this measure we are
supported by Germany.

No otherMember State shared this view. Neither did the Council Legal Service, nor the European Parliament
which has now voted in favour of an amended text for the proposed Regulation establishing the Centre. The
text is expected to be agreed by Council on 30March and I regret that there was not an opportunity to provide
an update to your Committee before its last meeting on 24 March.

26 March 2004

Letter from the Chairman to Melanie Johnson MP

Your letter dated 26 March about the legal base for the proposal was considered by Sub-Committee G on
31 March.

We regret that it was not possible for you to reply to my letter dated 4 March in time for consideration to be
given by the Sub-Committee before the Council meeting on 30 March, which you now tell us was expected to
agree to the proposed regulation. Although my letter was not written until 4 March, we had been trying to
clarify the points raised in your letter dated 21 January with your oYcials since early February.

As it is, your letter has placed the Committee in an invidious position. We made clear in my letter of 4 March
that we thought it wrong in principle for proposals to be adopted on an inappropriate legal base, regardless
of their merits in other respects, and that we expected the Government to support that view.We therefore find
it disappointing that you have decided not to take a stand on the issue of the legal base in this case.

We cannot understand why you should say you have done so “because the UK is challenging other measures
which we believe should properly be based on Article 308”. This seems to us to strengthen rather then weaken
the need to take a firm stand on this proposal. Nor do we understand why you should say that “adoption of
the measure should not be regarded as a precedent”.

As it is, I must leave you to report back on the result of the Council meeting on 30March and hope that where
the question of an inappropriate legal base is raised in relation to any future decisions our concerns about the
principle and over the risk of setting an undesirable precedent will be borne firmly in mind.

5 April 2004

Letter from Melanie Johnson MP to the Chairman

I write further to my letter of 26March. I am writing to inform you that the proposed Regulation establishing
a European Centre for Disease Prevention and Control was agreed at first reading at Council on 30 March,
all Member States voting in favour. The UK voted in support of the measure and I wish to explain why we
took this stance despite your Committee’s scrutiny reserve.
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The scrutiny reserve is based solely on our position as regards the proposed legal base. I understand your
Committee’s concern that proposals should not be adopted on an inappropriate legal base, regardless of their
merits in other respects. However, as I explained in my earlier letter, clarification of the use of Article 308 is
being sought through legal challenges to other measures, and therefore it was not proposed to challenge, and
thus possibly delay, this proposal. We regard it as a measure which will materially improve Europe’s response
to communicable diseases, whether naturally occurring or the result of deliberate release, and an important
European priority. To vote against or abstain solely on this issue, when all other Member States were voting
in favour, would weaken our position on this without having any eVect on the outcome.

We, together with Germany who shares our concern, have made clear our view on the legal base and that we
do not regard this as a precedent for other measures under Article 152.

1 April 2004

Letter from the Chairman to Melanie Johnson MP

Your letter dated 1 April, which did not arrive until after the House had risen for the Easter Recess, was
considered by Sub-Committee G on 21 April.

Your letter crossed with my letter dated 5 April, to which we have nothing to add.

22 April 2004

EUROPEAN HEALTH INSURANCE CARD (6924/03)

Letter from Rt Hon John Hutton MP, Minister of State, Department of Health to the Chairman

I am writing further to provide further information about the proposal for the introduction of a Health
insurance card and to give further details about how the project will proceed.

Detailed consideration has now been given to how a European Health Insurance Card should be produced
and distributed in the UK. The current method for issuing Forms E111 in the UK is through the Post OYce
with whom the Department of Health hold a contract for this work. The DH publishes guidance to the public
in the information leaflet “Health Advice for Travellers”. This contains an application form for E111 and a
blank E111. Customers are asked to fill these in and present them at any Post OYce. The E111 will then be
stamped and signed and handed back to the customer. About 3.5 million E111s are issued in this way each
year.

After preliminary scoping work carried out by my oYcials, it is clear that this decentralised E111 delivery
system cannot continue once health insurance cards replace the paper forms. Accordingly, I am minded to
move to a centralised application system.

This will involve postal, telephone or internet applications to a central point for issue of a plastic card (the
non-plastic options are, in practical terms non-starters as all otherMember States, including the new accession
States, intend to use plastic). The system set up will need to:

— have a central database of cards issued to enable checking of cost reimbursement claims from other
Member States;

— allow issue of a card with information unique to each customer;

— be able to allow an entitlement check against a central database eg NHS number;

— allow internet applications.

If card issue is approved in an individual case, an instruction would go to the card producer to issue the card
by post to the customer.

So far as England. is concerned, we have identified the Prescription Pricing Authority’s special project division
as being willing and capable to undertake this work. A particular attraction is that the PPA already produce
certain health related plastic cards relating to prescriptions and much existing software could be adapted for
the purpose. Public procurement formalities would also be eased, this would assist with the timely introduction
of the card. Scotland, Wales and Northern Ireland have been asked if they wish to join with England in
operating a system of this kind through the Prescription Pricing Authority, or whether alternatively they wish
to carry out all or part of the process themselves. Their position is not yet known. Gibraltar will issue its
own card.

We intend to consult interested parties on the details of all of this and a consultation document will be issued
in April.
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Finally, there will be implications for the Health Service within the UK as other Member States’ insured
persons arrive here bearing the new cards after 1 June 2004. Guidance to the NHS will be needed. My oYcials
are currently working with Scotland, Wales and Northern Ireland to ensure that the necessary advice is
available in good time before the June 2004 launch date.

A full regulatory impact assessment is attached.

I hope this new information enables you to consider the proposal before the next Council meeting

19 April 2004

FULL REGULATORY IMPACT ASSESSMENT
Title

Communication from the Commission concerning the introduction of a European Health Insurance Card—
Implementation Regulatory Impact Assessment

Purpose and intended effect of measure

The objective

1. To introduce a European Health Insurance card in the UK by December 2005 at the latest. This is to help
the overall aim of removing obstacles to geographical mobility within the member states of the European
Economic Area.

The background

2. At the Barcelona European Council in March 2002 as part of the overall aim of removing obstacles to
geographical mobility, all the member states including the UK signed up to a new EuropeanHealth Insurance
card. This will replace the formE111 and certain other forms giving free or reduced cost healthcare in the EEA
during temporary stays. The card must be introduced by December 2005 at the very latest.

3. There will be three phases.

4. Phase 1—The introduction of a card to replace the form E111 It will be a face—readable card only and can
be cardboard, laminate or plastic. It will not be a photo card. There will be a standard EUwide format. It can
be an adaptation of an existing national card or a new card. It is to be introduced by 1 June 2004 but those
countries who do not have an existing card issuing structure can apply for an extension to 31 December 2005.
The UK has applied for and been granted an extension.

5. Phase 2—Replacement of other forms (E110, E119 and E128) in respect of temporary stays. This will be
done by EU legislative change and phases 1 and 2 will in eVect be combined.

6. Phase 3—To make it a smart card. The first stage will be a face readable card only. If a smart card is to be
of any value it needs the technology to be in place both nationally and throughout the EEA. The pace of
progress depends crucially on whether individual member states see a need to introduce the technology for
national purposes in each member state. This will require future Council decisions.

Present position

7. Currently E111’s are mainly issued by the Post OYce, together with small numbers by International
Pensions Centre (Department for Work and Pensions) and Inland Revenue. Overall this system has worked
relatively well and there is little customer complaint. However from the Government viewpoint the current
arrangements do need improvement, in particular full checks of eligibility are not possible as there is no central
record kept which can be easily checked. The Post OYce check that there is a National Insurance number or
NHSnumber on the formbut they do not have access to any databases to check that these numbers are correct.
This makes it diYcult to cross check subsequent claims from EEA countries for reimbursement.

Risk assessment

8. The FormE111 will become invalid after 31 December 2005. The current E111 will be replaced after 1 June
2004 by a simplified version replicating the information on the health card. Existing E111’s will remain valid
fora period still to be clarified. If the European Health Insurance Card is not fully operational by the end of
2005 there is a risk that UK travellers will not be able to access healthcare in other EEA countries under EU
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co-ordination arrangements. In addition any solution must address the risk that the introduction of the card
will not improve the current ability to check reimbursement claims from other EEA countries or check the
eligibility of applicants.

Options Identified

9. Five options have been identified:

Option 1

Leave things unchanged. This is not a practical option as the UK have signed up to the European
Health Insurance Card to replace the form E111 and other forms used during temporary stays in the
EEA by Dec 2005 at the very latest.

Option 2

Incorporate the card into the UK passport.

Option 3

Combine the card with any future national ID card.

Option 4

A decentralised system as at present, based on the current system for issuing E111’s . The card would
be cardboard in standard EU format. There would be no central database.

Option 5

A centralised model in one or more processing centres which would be based on internet, postal,
telephone or e-mail applications. Internet applications would be encouraged and be at the forefront
of any advertising campaign. Internet access would probably be through NHS Direct (My
HealthSpace). A database which could be accessed by DWP International Pensions Centre, would
be central to this model. The issuing of the cards themselves would either be done by the processing
centre or sub contracted to a card supplier. Guidance could, as now, be accessed through the “Health
Advice for Travellers” leaflet available at Post OYces and through the internet.

Benefits

10. Option 1.

None.

11. Option 2.

There would be no discernible benefits to business.

12. UK passport holders would not have to make two separate applications for a card and a passport making
it easier for applicants. With the introduction of Biometric information onto passports, the potential for the
card to be used by someone other than the holder would be reduced.

13. Option 3.

There would be no discernible benefits to business.

14. ID cards will be issued to legal residents only and will have to be surrendered on permanently leaving the
UK. Combining the health insurance card with the ID card would ensure that only UK residents were issued
with a health insurance card, this would reduce the potential for fraud. Costs of issue would also be reduced
as the cost of combining two cards would be negligible.

15. Option 4.

There would be no discernible benefits to business.

16. The set up costs would be relatively low and there would be a small increase in processing time over the
current system. A large surge in applications would be easier to cope with as applications would be made over
the entire Post OYce network.

17. Option 5.

There are again no discernible benefits to business.

18. The existence of a central database would bring a number of benefits for the public and for eYcient
administration of the scheme.

— Claims for cost reimbursement, which are received from other member states providing treatment
to UK residents, under the temporary visitor arrangements, can be electronically checked against
the central database. This has the potential to reduce non valid claims.
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— It would be possible to develop the card into a smart card should this become necessary for national
or international purposes.

— Better entitlement checks could be undertaken when current work to improve national databases is
complete, for example against an NHS number. This has the potential to reduce fraud.

— There would be increased flexibility for members of the general public with regard to application
methods and whilst it is acknowledged that the processing time would be significantly increased, the
application process would be much easier for some of the population as it could be done from home.

Costs

19. At this stage it is diYcult to provide accurate costings of any of the options other than option 1 as the
number of potential applicants is unknown. We know that the latest available figures show that there are 46
million visits annually to EEA countries but not howmany people this relates to as many are repeat visits: We
also know that currently there are 3.5 million E111’s issued a year but each form can cover one family ie a
number of people, whereas the card will be issued on an individual basis. Market research will be undertaken
to allow for more reliable estimates of the likely number of applicants and when they are likely to apply. There
will also be publicity costs which would apply to all options, except option 1. All costings are based on the
following assumptions:

— A start date of 1 April 2005.

— 20 million cards would be issued from the first issue date to June 2006. This is an estimate based on
the 46 million visits to EEA countries.

— Thereafter approximately 6.6 million cards per year would be issued.

— The costings of the decentralised option are based on current costs for issuing the E111 and do not
include any potential increase in handling costs by the Post OYce for the card.

20. Option 1.

There are no costs associated with this option.

21. Option 2.

To apply for a European Health Insurance Card applicants would need to apply for a UK passport. Where
this was a passport renewal there would be no additional cost to the applicant. However where there was a
current passport the additional cost would have to be either absorbed or charged to the applicant. This would
not be acceptable as it is not possible under the terms of the regulations to charge for the health card. Using
the current cost of issuing a passport, additional costs would be in the region of a £100 million.

22. Only UK residents are entitled to a European Health Insurance Card. Not all UK passport holders are
resident in the UK. If the health card was automatically part of the passport it would go to a substantial
number of people who were not entitled, therefore increasing fraud.

23. Not all UK residents are entitled to UK passports therefore not everyone would be covered if the health
card was included in the passport. There are a significant number of UK residents who are not UK nationals.
There would still need to be a centre set up to cover non UK passport holders. There would need to be EU
wide agreement to this.

24. Option 3.

The ID card is planned for issue to over 16’s only. There would therefore need to be a separate processing
centre for under 16’s. This would increase the complexity of the application process.

25. Option 4.

The estimated additional cost to the public purse over the current systemwould be in the region of £4.2million
in the first year, £2.87 million in the second year and £1.4 million in subsequent years. These costings do not
take into account any of the costs set out below.

26. With this option there would be no central database and it would be diYcult to check claims for cost
reimbursement received from other Member States providing treatment to UK residents. This would have a
cost element as we would not be able to identify those people who were treated in error under the
arrangements. It is not possible to put an actual cost against this as checks against individual claims for E111s
are not widely undertaken at present.

27. Checks on eligibility under this option would be no more extensive than at present. This does not remove
the risk of fraudulent applications with consequent cost implications. This cannot be costed as the extent of
fraudulent claims is not known.
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28. Potentially a larger number of cards would be issued under this option as a cardboard card is likely to be
viewed as less important than a plastic one and therefore more easily lost. It is not possible to quantify but if
there was a 25 per cent increase in lost cards this would result in an additional cost of £0.7 million.

29. If it was decided at a future date for national and international reasons that the European Health
Insurance Card should become a smart card, this would not be possible under a decentralised system and
substantial additional cost would be involved at that stage.

30. Option 5.

The additional costs over the current systemwould be in the region of £7.9million in the first year, £5.6million
in the second year and £ 3.4 million per annum thereafter. The set up costs would be £3.7 million. The annual
costs would be reduced significantly if an automatic telephone system was introduced. They do not take into
account the potential savings that would be made with the introduction of tighter controls.

Impact on Small Business

31. The main impact will be on Post OYce Ltd in that their current business would be reduced. The contract
with the Post OYce for stocking and distributing the “Health Advice for Travellers” leaflet and issue of the
E111 is worth approximately £2 million. This is a very tiny proportion of the total Royal Mail turnover of
£8,378 million in 2002–03 and is unlikely to have a large impact. There will be a similar small impact on local
post oYce branches. For both the issue of the E111 and the holding of the “Health Advice for Travellers”
leaflet this is unlikely to be more than £10–£100 per branch per annum depending on the size of the branch.
We are currently exploring with the Post OYce what their future role will be. Subject to agreement on price
it is probable that they will continue to distribute the health card application forms and the ‘Health Advice
for Travellers’ leaflet. The decrease in income for the Post OYce will therefore be negligible.

Enforcement

32. To ensure that potential travellers are aware of the introduction of the Health Insurance Card there will
be an extensive advertisement campaign nearer the commencement of the issue of the card. If a UK resident
does not have a health card when travelling after 1 January 2006 and needs to access health care in an EEA
country, there will be a facility for an emergency form to be issued. It will have limited validity

Competition Assessment

33. The introduction of the European Health Insurance Card will have no eVect on competition.

Summary and Recommendation

34. To do nothing is not an option we have signed up to the European Health Insurance Card to replace the
form E111 and other forms used during temporary stays in the EEA by December 2005 at the very latest. It
would be diYcult to incorporate the card with the UK passport as not all passport holders are resident and
entitled to a health card. In addition. not all residents are UK passport holders. The ID card will not be
compulsory for a number of years and is not therefore an option as the E111 must be withdrawn by 31
December 2005. It also applies to over 16’s only.

35. The decentralised system based on the post oYce is superficially cheaper than the centralised option.
However if the cost of additional cards, potential fraud and substantial additional costs if it was decided to
make the card a smart card are taken into account then the centralised system becomes potentially the cheaper
option and it has been agreed to proceed on this basis.

Consultation

Consultation within Government

36. There have been extensive consultations with a number of potential issuing authorities/processing centres,
the Scottish, Welsh and Northern Irish administrations, the NHS Information Authority, NHS Direct,
Department for Work and Pensions (DWP), the Inland Revenue, the Post OYce and other Government
Departments.

Public Consultation

37. A UK wide consultation will take place on the basis that the operation of the Health Insurance Card will
be centralised. This will be issued inMay 2004 and the results will be taken into account in the implementation
of the centralised option.
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Declaration

I have read the regulatory impact assessment and am satisfied that the benefits justify the costs.

Letter from the Chairman to Rt Hon John Hutton MP

Your letter dated 10 April, enclosing a Regulatory Impact Assessment, was considered by Sub-Committee G
on 5 May.

We are grateful for the detailed report on the progressmade and on the options for implementation now facing
the Government. Although we note that it will be more costly, we see the advantages of going for a centralised
system from the outset. The consequent loss of revenue for the Post OYce is, however, regrettable in their
present circumstances. We hope you are right in believing that the loss will not be serious and that there will
not be an undue impact on the revenues of smaller Post OYces.

We are unable to comment on the suitability of the Prescription Pricing Authority to carry out the work
proposed, but are rather surprised that the Government have apparently decided to give them this work
without going through a more full and open tendering process. We only hope that your confidence is justified
and that the introduction of the new cards will go smoothly and within the estimated cost. You may wish to
comment on this point, and on the potential impact on the Post OYce, but we are prepared to release the
document from scrutiny.

6 May 2004

INCREASING THE EMPLOYMENT OF OLDER WORKERS AND DELAYING THE EXIT
FROM THE LABOUR MARKET (6806/04)

Letter from the Chairman to Chris Pond Esq, MP, Department for Work and Pensions

Your Explanatory Memorandum dated 16 March was considered by Sub-Committee G on 28 April.

We are grateful to the Department for bringing this report to our attention. We fully support the important
objectives of the Stockholm and Barcelona initiatives and are glad to note that the UK is one of the leading
Member States in achieving these targets. We agree that the UK should continue to set targets and adopt
strategies that are appropriate to British circumstances in contributing to the overall EU objectives.

As youmay be aware, theHouse of Lords Select Committee onEconomicAVairs produced a report onAgeing
on 10 January 2004 which made an important contribution to understanding the significant economic and
social challenges of an ageing population. We hope the Department will bear the conclusions and
recommendations of that report in mind when addressing these issues.

We are prepared to release this document from scrutiny and look forward to seeing the next progress report
promised in preparation for the 2005 European Spring Council.

29 April 2004

LAWS RELATED TO ELECTROMAGNETIC COMPATIBILITY (5562/03)

Letter from Lord Sainsbury of Turville, Parliamentary Under Secretary of State for Science and
Innovation, DTI to the Chairman

Although yourCommittee cleared this item from scrutiny by letter of 11November 2003 (Progress of Scrutiny,
17/11/03, Sess 02/03), I thought it appropriate to update you at this point as the EP have now produced their
first reading report (dated 9 March 2004 document A5-0113/2004 attached (not printed).)

On 5 November 2003, the Council reached agreement on a general approach. That agreement reflected the
points made in my letter of 30 October to your Committee ie; we have achieved the stated objectives. Since
then there has been no further discussion in anticipation of the report from the EP. It is likely that the Council
will now discuss the content of the EP Report during April/May and it is hoped that the content will be
acceptable to the Council and that second reading can be avoided.

By way of background, both the EP and Council Presidency have been working through informal contact to
try and avoid a second reading on this technical and mainly uncontroversial Directive. This has resulted in 33
amendments which are mainly a reflection of the Council agreement on a general approach referred to above.
(eg: amendments 2 and 14 concerned with the exclusion from scope of ready made connecting devices.) In
addition, a few of the amendments have introduced additional wording by way of clarification of technical
references (eg: amendment 10 concerned with the definition of an electromagnetic disturbance). In some cases,
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the EP have suggested amendments which specify that the Directive includes protection of radio broadcast
reception (eg: amendment 1).

It is my view that none of these detract from the objectives which the UK set out to achieve. In many of the
cases the further clarification and grammatical changes are welcome.

On this basis, theUK is likely to accept theminimal changes suggested by the amendment and if otherMember
States agree (which is likely) proceed to accept the modified Directive without a second reading. It is
understood that all of the amendments have been accepted by the European Commission and they will in due
course issue a document confirming this. In the case that the Council does not agree the revised text and we
proceed to second reading, I will keep you informed of any substantial developments.

I hope that you find this update useful.

7 April 2004

MARKETING OF SWEETCORN FROM GENETICALLY MODIFIED MAIZE LINE BT11 AS A
NOVEL FOOD OR NOVEL FOOD INGREDIENT (5916/04)

Letter from the Chairman to Melanie Johnson MP, Parliamentary Under-Secretary of State for Public
Health, Department of Health

Your Explanatory Memorandum dated 24 February was considered by Sub-Committee G on 10 March.

We understand from your oYcials that an early decision is required because this dossier is likely to be discussed
at the meeting of the Agriculture and Fisheries Council on 24 March in line with the Commission’s proposal
that authorisation should take eVect from 18 April.

We are aware of the potential sensitivity of this proposal and have noted the wider implications outlined in
paragraphs 10 and 11 of your Explanatory Memorandum. OYcials of the Food Standards Agency have
confirmed to us that the present proposal is only to permit themarketing and distribution of sweet corn derived
from genetically-modified Bt11 maize within the EU and that it does not extend to permitting the growing of
genetically-modified Bt11 maize in EUMember States and therefore has no environmental consequences for
Member States. On that strict understanding, and on the basis of the assurances given in your Explanatory
Memorandum about the safety of Bt11 sweetcorn and of the validity of the detailed assessment processes
outlined in the Commission’s document, we are prepared to release this document from scrutiny.

11 March 2004

MINIMUM HEALTH AND SAFETY REQUIREMENTS REGARDING THE EXPOSURE OF
WORKERS TO THE RISKS ARISING FROM PHYSICAL AGENTS (ELECTROMAGNETIC FIELDS)

(6564/04)

Letter from Des Browne, Minister of State for Work, DWP to the Chairman

I thought I should write to you about some very rapid developments that have occurred in relation to this
proposal to seek urgent scrutiny clearance for the enclosed Explanatory Memorandum.

Following Common Position being reached in December, negotiations in Working Group and contacts with
the Commission and European Parliament have brought the proposal very close to achieving a second
reading deal.

The European Parliament was due to consider its 2nd Reading amendments in Plenary session on Monday,
29 March. These amendments, that do not significantly alter the main requirements of the Directive, are
covered in the short unnumbered Explanatory Memorandum enclosed with this letter.

COREPER confirmed to the Presidency on 24 March that the EP Rapporteur’s five amendments would be
acceptable as the basis for an agreement at second reading. The EP was expected to endorse the compromise
package in the plenary vote on 29 March. The Council is expected to accept these in a 2nd Reading deal.

If things go according to plan, we understand that the written procedure will be launched at COREPER on
2 April with a closing date for Member State replies of 7 April. If no one has dissented by then the Council
will be deemed to have adopted the Common position plus EP amendments, in accordance withArticle 251(3).
There is no prospect of keeping a Parliamentary reserve past the 7 April. The signing by the President in the
Council on 21 April is purely ceremonial.
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As youwill know frommy letters of 26August 2003 and 24November 2003, theUKhas achieved considerable
negotiating success in improving the proposal and significantly reducing the estimated costs of its
implementation compared to the original version. I would therefore like to ensure that the UK can support a
2nd reading deal following on from completion of Parliamentary scrutiny.

The very rapid developments in advancing the proposal are unfortunate in terms of timing given the imminent
Easter recess and I am very conscious of seeking to place pressure on your Committee to complete scrutiny.
I am sure, however, that you will understand the reasons why I am seeking urgent scrutiny clearance.

I know that your Committee Clerk, has been very helpful to my oYcials in laying the ground for submission
of this EM and I am very grateful for these eVorts.

I hope that you will find this letter helpful and that the Committee will feel able to clear the Explanatory
Memorandum enclosed.

29 March 2004

Letter from the Chairman to Des Browne Esq, MP

Your letter dated 29 March was considered by Sub-Committee G on 31 March.

Your comments about the progress made in improving the proposal and significantly reducing the estimated
costs of implementation are noted.

We appreciate the need for an early decision and understand from your oYcials that the EP has endorsed the
compromise package, as expected.

We are therefore prepared to agree to release the document from scrutiny.

I should be grateful if you could let us know the outcome of the remaining developments outlined in your
letter.

5 April 2004

THE NEW GENERATION OF COMMUNITY EDUCATION AND TRAINING PROGRAMMES
AFTER 2006 (7351/04)

Letter from the Chairman to Alan Johnson Esq, MP, Minister for Life-long Learning, Department for
Education and Skills

Your Explanatory Memorandum dated 30 March was considered by Sub-Committee G on 28 April.

We are grateful to the Department for drawing our attention to the Commission report at such an early stage.
The programmes outlined are highly ambitious and we share your concern over the suggested four-fold
increase in expenditure.

We also note your reservations about the likely structure of the proposed new lifelong learning programme, in
relation to funding for mobility and mobility projects, although it is not entirely clear from your Explanatory
Memorandum precisely what those reservations are.

We are glad to note that you intend to test thoroughly the Commission’s assumptions about the focusing on
the budget on higher education as distinct from other sectors and hope that you will be able to satisfy us that
these programmes are soundly-based and will give good value for money.

We share your anxiety to avoid excessive bureaucracy, although clearly decentralisation must be conducted
in a responsible and accountable manner.

We also note that you have some reservations over the proposed Tempus Plus programme, although again
those reservations are not entirely clear from your Explanatory Memorandum.

We propose to hold this document under scrutiny and would be grateful if you would report further as
negotiations with the Commission develop.

29 April 2004

NUTRITION AND HEALTH CLAIMS MADE ON FOOD (11646/03)

Letter from the Chairman to Melanie Johnson MP, Parliamentary Under-Secretary of State for Public
Health, Department of Health

Your Explanatory Memorandum dated 11 March was considered by Sub-Committee G on 21 April.
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We recognise the political importance of this proposal. We support the overall objective of harmonising
Community rules on the use of nutrition and health claims on food to improve consumer protection and
facilitate freer movement of goods within the Community. We also endorse your Department’s strategy of
negotiating for the adoption of a regulation which delivers consumer and trade benefits and is proportionate.

We are, however, anxious to minimise the burden on legitimate and responsible business and have noted the
concern expressed by the European Small Business Employers Association about the possible impact of these
proposals on small food producers. We hope that the Department will pay particular attention to that aspect
in future negotiations about the draft Directive.

We also note the concerns that have been raised over the way that “nutrient profiling” is likely to work in
practice. We hope that the Department will press the Commission to devise satisfactory guidelines which
would give reasonable consumer protection without imposing undue burdens on business or stifling
innovation. We also hope that more progress can be made in clarifying the position of “healthy option”
products.

Given these remaining uncertainties, we agree that it will also be important to negotiate longer transition
periods and hope that the Government will be able to secure support from other Member States for that
approach.

Your RIA states that the “worst case” estimate for the total cost of re-labelling products to conform with the
Directive is around £4 million. We are surprised that it has not been possible to estimate the probable costs of
reformulating products, where necessary, beyond saying that the indicative cost of developing a new product is
around £25,000. That is presumably an average figure, but is not particularly useful without knowing how
many products might be involved.

We would also welcome your view on the extent to which these proposals are likely to be able to keep pace
adequately with changes in technology and marketing practices.

Since a decision does not appear to be needed until the June Council, we propose to continue to hold the
dossier under scrutiny for the time being. We hope this will enable you, in addition to responding to the above
points, to let us have a progress report on the further negotiations in Working Groups and on any relevant
developments in the European Parliament in good time before the June Council meeting.

22 April 2004

RECOGNITION OF PROFESSIONAL QUALIFICATIONS (7239/02, 8722/04, 8726/04)

Letter from Rt Hon Alan Johnson MP, Minister of State for Lifelong Learning, Further and Higher
Education, Department of Education and Skills to the Chairman of the Commons Scrutiny Committee

Margaret Hodge last wrote to you on this draft Directive in May 2002. Since then progress, both in Council
Working Group and in European Parliament, has been slow. However progress has increased over the past
two months, and the European Parliament completed first reading in February. Following this the Irish
Presidency has begun to push hard for political agreement to a text at the May Competitiveness Council.
Although we do not yet have that text, I think it is timely to give you an update on the latest position, so that
your Committee is prepared and able to oVer a formal view should the Irish Presidency continue to force
the pace.

Relevant Scrutiny Documents

An Explanatory Memorandum of 10 April 2002 outlined the draft Directive as a measure to consolidate and
simplify existing rules for the recognition of professional qualifications and pointed up innovations relating
to short-term services supply and common platforms. House of Commons Report (1 May 2002) raised a
number of matters which were responded to fully byMargaret Hodge’s letter to you of 30May 2002. Reports
on progress in Council Working Group have subsequently been provided periodically to your oYcers.
Through the House of Commons Report (3 July 2002) your committee retains a scrutiny reservation on those
provisions which go beyond consolidation and where reassurances were being sought through Council
Working Group.
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Legal Base

At this point in the negotiations it remains unclear to which of the voting procedures, Qualified Majority
Voting or Unanimity, will be used to adopt the Directive.

Progress in Council Working Group

There has been little disagreement in Council Working Group on articles in the draft Directive which bring
across current acquis from existing Directives. It is the new provisions which have caused concerns and
brought divergence. The UK has generally welcomed new flexibilities, subject to the suYciency of public
safeguards. There have however been protracted and inconclusive discussions on the provisions relating to
short-term services supply. There has been some reluctance by someMember States to recognise the potential
benefits of common platforms, though a compromise now seems possible. Comitology procedures were
initially unclear and the apparent demise of the many professional advisory groups was a continuing concern,
but the Commission has now addressed those in a meaningful way.

Temporary Provision of Services (Articles 5–9)

The articles for simpler and clearer conditions for provision of services figure among the most important
political initiatives in the proposal and are also the most hotly contested. The key areas of discussion have
been around the 16-week threshold and whether some professions should be subject to special checks before
supplying services.

The original text indicated a 16-week threshold as a distinction between temporary provision and
establishment. The Commission has provided no evidence and no reasoned argument to support the case for
the 16-week threshold other than its own presumption that establishing a time criterion serves to clarify the
diVerence between establishment and services supply. Member States have remained unconvinced of the need
to change from current acquis, consequently discussions in Council Working Group have moved from “16-
weeks” to “temporary and occasional” in line with the position in the current sectoral Directives.

Current debate in Council Working Group is centred on the professions that might be subject to special
checks, on grounds of public health and safety, before supplying services. Originally, no exceptions were
envisaged. But in September 2003, Commissioner Bolkestein indicated that services provision by health
professionals could justify particular controls. He acknowledged that the communication of advance
declarations to host Member State authorities and pro forma registration in non-urgent cases could be
required, to aid the control and sanction of actions, for health professions.

Since the Bolkestein announcement, discussions in Council Working Group have followed that lead. The
Department of Health has welcomed the concession, as it addresses its own similar concerns, and we are also
pressing for social care and child care to be covered, as well as veterinary because of the impact of activities
on the food chain. However, some Member States would like the concession extended to include legal and
financial security, and a few others would like controls to cover all the regulated professions. Discussions in
Council Working Group are continuing.

Introduction of Common Platforms (Article 15)

This concept of common platforms has created protracted discussions in Council Working Group,
particularly in respect of their form, the nature of the bodies involved in their preparation and the approval
process. The original text indicated professional associations, whomay not necessarily be the regulatory body,
could submit proposals to the Commission.

Views on the concept are divided in Council Working Group, between those who see platforms as a means of
making transparent the diVerences between qualifications in diVerent Member States, and those who see
current case-by-case assessments working satisfactorily. Most Member States agree however that the
regulatory bodies have a key role in determining platforms.

The Presidency has now produced a compromise text which reflects the involvement of, and consultation with,
Member States in the development and approval of a proposal for a common platform. In the case of the UK,
this means that regulatory bodies will be part of that process. Discussions in Council Working Group are
continuing.
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Establishment of a Single Committee (Article 54)

At first, the Council Working Group was concerned at the potential loss of professional and technical advice
available to the single committee, consequent upon the apparent demise of the existing advisory groups.

In October 2002 Commissioner Bolkestein wrote to Member States advising of an “expert group” to be
established, by a Commission Decision at Common Position, to provide technical and professional input to
the operation of the proposed directive. The Commission has since described in more detail the role, functions
and representation of this group. This expert group will be the first source of professional and technical advice
on all aspects of the operation of the directive, including those items requiring agreement under comitology
procedures.

Most Member States are now re-assured that appropriate professional and technical advice will be available
to inform decision making under comitology procedures.

Future Progress in Council

The Commission’s Spring Report to the European Council included this draft Directive in the
“competitiveness package” of legislation to be adopted as soon as possible. The Presidency’s draft annotated
agenda for this year’s Spring European Council also calls for “political agreement by June 2004”. The
European Parliament completed its First Reading on 11 February 2004. Since then, the Irish Presidency has
significantly increased the pace of negotiations, and is now pushing strongly for political agreement at the 17
May 2004 Competitiveness Council.

The Commission has not said when it will publish its “Amended Proposal”, though it is likely to be soon.
Although we have seen an initial and informal Commission response to European Parliament amendments,
we have no clear indications of the extent to which the Amended Proposal might be acceptable to Council.
When it does issue therefore, our presumption is that it will be proceeded by a Presidency-led compromise text
which will be considered at the 17 May Competitiveness Council. As soon as we have a revised text, whether
Commission or Presidency, we will put it to your committee for consideration. Given the urgency now
attached by the Presidency to obtaining political agreement to a text, it seems likely I will be seeking clearance
by your committee at rather short notice so to enable the Minister attending Council in May to vote.

25 March 2004

Letter from Rt Hon Alan Johnson MP

In his letter of 18 July 2002, the Lord Brabazon of Tara advised that Sub-Committee F had cleared document
7239/02 from scrutiny, but indicated the Committee would follow developments closely.

You will have seen a copy of my letter of 25 March to the Chairman of the European Scrutiny Committee
providing an update on this proposal. I am now able to provide further information in advance of the 17May
Competitiveness Council.

TheCouncilWorkingGroup concluded its deliberations on the proposal on 21April, followingwhichwe have
received a consolidated Presidency text (8726/04) dated 26 April. A copy of the document is appended (not
printed). Coincidentally, the Commission has submitted its amended proposal on 20 April (8722/04) which
takes account of the opinions of Economic and Social Committee of the European Parliament and the
European Parliament at first reading. The Explanatory Memorandum is appended (not printed).

The Presidency text will be put to Council on 17 May and to seek political agreement. Document 8726/04 is
the product of much work in the Council Working Group and agreement has been reached on many issues
during discussion. The document is acceptable to the UK as it stands. You will recall that there were concerns
about the implications of common platforms and how the single committee would obtain expert advice. Those
matters have been resolved to our satisfaction and to that of other member states. The appended Explanatory
Memorandum 8722/04 explains our position.

The main outstanding issues relate to cross-border provision of temporary and occasional services, which is
more of a concern to other member states than the UK. UK Ministers strongly support liberalisation of
services but are concerned to ensure a balance is struck between free movement and public health and safety
protection for risk professions as attached. The current wording in articles 5–9 of Document 8726/04 meets
our needs. The Explanatory Memorandum for 8722/04 explains our general position.

There are some member states however who are seeking to extend the provisions for the risk professions to
those with legal and financial security implications. Other member states consider that the proportionality
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criterion in article 7(4), which limits risk professions to those where the absence of prior verification could lead
to “serious and irreversible damage”, to be too restrictive. Others wish to replace “human health or safety”
by “public security or health implications”. None of this aVects the safeguards being sought by the UK, but
liberalisation of services will be aVected as more professions are brought within scope of prior checks and
compensation measures.

These matters are to be discussed by the Committee of Permanent Representatives prior to the Presidency text
being put to Council inMay. Our line is to hold the risk professions to theminimum by pressing for exceptions
to be limited to “human health or safety” but, if we have to oVer some concession on that front, to stick with
a strict proportionality criterion based on “serious and irreversible damage to the health or safety of the service
recipient”. I hope you can agree to this.

I look forward to the response of your Committee and will of course provide further update on the outcome
of the Council.

4 May 2004

Letter from the Chairman to Alan Johnson MP

Your letters dated 25March and 4May andExplanatoryMemorandum dated 4Maywere considered by Sub-
Committee G on 12 May.

We note that scrutiny was lifted from the original document 7239/02 by our predecessors in July 2002, and are
grateful to you for bringing us up-to-date with developments.

We regret that it has not been possible to study all three of the newdocuments nowproduced in the very limited
time available to the extent that we would wish. Nevertheless, we recognise that these are important proposals
which have undergone considerable modification in negotiation since they were last considered by the
Committee. We note that you are broadly satisfied with the latest document and hope to secure political
agreement at the Competitiveness Council on 17 May. On the basis of the information and assurances which
you have given in your letters and ExplanatoryMemorandum, we are prepared to lift scrutiny from these new
documents.

We look forward to receiving the report you have promised on the outcome of the Council.

14 May 2004

REGULATION ON CONSUMER PROTECTION CO-OPERATION (11830/03 and 7789/04)

Letter from Gerry Sutcliffe MP, Minister for Employment Relations, Competition and
Consumers, DTI to the Chairman

Your committee considered the above Regulation on 8 October 2003 but did not clear the proposal at that
time, as further information was requested: a regulatory impact assessment, and the outcome of the public
consultation.

The European Policy Committee has now cleared these documents, so I am in a position to provide them for
consideration by your committee. I should add however that the Regulatory Impact Assessment (not printed)
is only a “partial” assessment, at this proposal stage.

I would also like to inform you that since this Regulation was first submitted for scrutiny, the Irish Presidency
has prioritised this proposal and we are now at the point where we may achieve a “first reading deal”. This
wouldmean that if Council and Parliament can agree on a compromise text, final agreement would be reached
at the Competitiveness Council Meeting on 11 May.

Given this accelerated timetable, I would be most grateful for your swift consideration of this Regulation. I
will of course inform the Committee of any key developments that may occur in the meantime that should be
brought to your attention.

31 March 2004
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Letter from the Chairman to Gerry Sutcliffe MP

Your letter dated 31 March, the partial Regulatory Impact Assessment enclosed with it and your revised
ExplanatoryMemorandum dated 22April were considered by Sub-Committee G on 5May.We note that you
are anxious to be ready for an early decision, although we understand from your oYcials that final agreement
is unlikely to be needed until the Competitiveness Council meeting on 28 May.

We support the general thrust of these proposals and are glad that progress has been made in negotiations
over the draft Regulation. We appreciate that in an exercise of this nature a balance has to be struck between
more eVective enforcement and the protection of legitimate rights and interests.

Nevertheless, we would welcome your comments on the extent to which the following points raised during
your consultation exercise, as reported in the partial RIA, have been addressed in negotiating the text:

— the business community and the Financial Services Authority (FSA) felt that the Commission’s role
was far too widely drawn and should be expressly limited to enforcing intra-Community or cross-
border infringements,

— the FSA had detected some apparent ambiguities in Articles 2 and 3 of the draft Regulation and had
suggested the possibility of confusion between the proposed Regulation and existing cross-border
co-operation arrangements between financial services regulators, and

— the Bar Council were concerned about the possibility that the proposed powers might be challenged
under the European Convention on Human Rights and that it might therefore be necessary to make
some of the proposed powers subject to court orders as a safeguard.

We propose to retain the document under scrutiny pending your reply.

6 May 2004

Letter from Gerry Sutcliffe MP to the Chairman

Further to my letter to you of 31 March and the revised OTNYR of 22 April I would like to briefly update
you on the progress of this dossier.

As I mentioned in that letter, the European Parliament and Council were seeking to achieve early agreement,
which would mean the proposal would be finalised at First Reading stage. This now looks very likely as the
Parliament voted on 20 April to support the amended text that was agreed by the Council of Permanent
Representatives (COREPER). We now expect the Regulation to be adopted at the June Ministerial Council
without further debate.

We are very pleased with this swift progress, as we have been a strong supporter of this proposal. I am also
grateful to you for prioritising your consideration of this proposal to reflect the accelerated timetable of this
negotiation, and will update you again as necessary.

7 May 2004

Letter from Gerry Sutcliffe MP to the Chairman

Thank you for your letter of 6 May concerning this Regulation. We welcome your general support for the
Regulation, and would like to respond to the queries that you raised.

1. FSA comments on the scope of the Regulation. We believe that the FSA’s concerns have been largely
alleviated, because later drafts of the text water down the Commission’s role. The obligations to co-operate
in Community activities in Chapter 4 (which were the focus of the FSA’s concerns) have been removed and
they are now largely voluntary. Although we are content with this new wording, we consider that the
Commission does have a positive role to play in this Regulation. The wider objective, as set out in its
explanatory memorandum, is to “contribute to improving the quality and consistency of enforcement of
consumer protection laws and to the monitoring of the protection of consumer economic interests”. As a
general policy point, we think it is right that Member States and the Commission should work together to
further consumer interests beyond case-by-case co-operation.

2. FSA comments about ambiguities between Articles 2 and 3. The premise of this Regulation is that
consumer enforcement bodies use their own laws against traders in their own countries. Where ambiguities
may arise is in cases where laws are not fully harmonised. We think however that the kinds of cases that will
be dealt with via this network will be clear contraventions of consumer laws across the EU, but we also hope
that other EU legislation, in particular the Directive on Unfair Commercial Practices, will go along way to
further harmonising consumer laws in the future.
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3. Bar Council comments about the proposed powers and potential challenge under human rights
conventions. We shared the Bar Council’s views that the powers needed to be more tightly defined, but we
think the draft now achieves this. Article 4 now states that these powers will be exercised “in conformity with
national law”. Therefore, we will make provision in domestic legislation (where it does not already exist)
setting out when and how the powers should be exercised, including under judicial supervision. I would also
add that a recital has been inserted stating that the Regulation will respect the rights and principles in the
Charter of Fundamental Rights of the EU.

17 May 2004

Letter from the Chairman to Gerry Sutcliffe MP

Your letters dated 7 and 17 May were considered by Sub-Committee G on 26 May.

We are pleased to note that continuing progress has been made and that you now expect the regulation to be
adopted at the June Ministerial Council without further debate.

We are grateful for the explanations you have given in response to the points raised in my letter of 6 May.
These appear to be broadly satisfactory. We are therefore prepared to lift scrutiny, although we would be
grateful if you would report on the outcome of the Council meeting in due course.

27 May 2004

SETTING STANDARDS OF QUALITY AND SAFETY FOR THE DONATION,
PROCUREMENT, TESTING, PROCESSING, STORAGE AND DISTRIBUTION OF HUMAN

TISSUES AND CELLS (10122/03)

Letter from Melanie Johnson MP, Under-Secretary of State for Public Health, Department of Health
to the Chairman

I am writing to let you know that this Directive of the European Parliament has now completed its Second
Reading.

Background

The draft Directive seeks to introduce a harmonised regulatory framework to ensure the safety and quality of
human tissues and cells intended for human applications. The proposal does not cover organs, blood or blood
products or animal tissues and cells.

The European Commission published its proposal for the Directive in June 2002. A common position was
agreed on 22 July and on 16 December 2003, the European Parliament adopted the Directive in second
reading. A copy of the agreed amendments to the Common Position text agreed at Second Reading, are
attached at Annex A (P5 TA-PROV (2003) 0570) (not printed).

HMG Position

The UK was concerned about a number of suggested amendments at the second reading stage. We opposed
any attempt to ban the use of cloned; human embryos and human animal hybrid embryos as sources of
material for transplantation (Amendments 38, 1 and 13).We also retained an exception clause to Amendment
31 to enable us to continue to pay gamete donors and, if necessary (vCJD) to source tissues and cells from
outside the UK where donors may have received payment. In the event a deal was struck and a compromise
package of amendments, which were acceptable to the UK, were accepted at Second Reading.

Next Steps

The Directive has still to be formally agreed at Health Council but is likely to be adopted in spring 2004 with
a two-year implementation period.

The Directive provides for a number of technical annexes to be developed by scientific committees drawing
experts from each country. They will be developed through the comitology procedures and will set many of
the details and technical standards that tissue establishments will have to meet. It is anticipated that these
standards will be developed largely in line with existing guidance. Timescales have yet to be agreed for the
completion of this work but it is expected to be within the two year period. This will then enable us to update
the Regulatory Impact Assessment, which we shared with you in October 2003.
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Scrutiny History

The European Commission published its proposal for the above Directive in June 2002 (COM (2002) 319
final). An accompanying Explanatory Memorandum and Initial Regulatory Impact Assessment were
provided by the Department of Health on the 8 July 2002. They were cleared by the House of Commons and
House of Lords European Scrutiny Committees on the 16 October and 30 October respectively.

The Department of Health wrote again on 19 May 2003 informing the Parliamentary European Scrutiny
Committees of the results of First Reading. An Explanatory Memorandum was sent on 13 June 2003
informing the Committees of the political agreement reached at the June Health Council. The House of Lords
cleared scrutiny on 17 June but the House of Commons noted that in light of the significant additional costs
that could arise as a result of the inclusion of mature gametes within the scope of the draft Directive, that they
would hold the document under scrutiny pending receipt of a further Regulatory Impact Assessment. In light
of concerns expressed by the European Scrutiny Committee in July, I wrote on 2October outlining the current
status of the Directive and enclosing a revised Regulatory Impact Assessment, the implications of which were
debated in the house of Commons on 12 November when scrutiny was cleared.

28 January 2004

Letter from the Chairman to Melanie Johnson MP

Thank you for your letter dated 28 January informing us that this Directive has now completed its Second
Reading at the European Parliament. This has been passed to Sub-Committee G for information.

As you have pointed out in your letter, the House of Lords cleared scrutiny of the original document on 17
June 2003 but we are grateful to you for keeping us informed and look forward to seeing the updated
Regulatory Impact Assessment promised in your letter and to learning when the Directive has been formally
adopted.

4 March 2004

Letter from Melanie Johnson MP, Under-Secretary of State for Public Health, Department of Health

I am writing to let you know that this Directive of the European Parliament (10122/03) has now been adopted
by Health Council.

Background

The draft Directive seeks to introduce a harmonised regulatory framework to ensure the safety and quality of
human tissues and cells intended for human applications. The proposal does not cover organs, blood or blood
products or animal tissues and cells.

The European Commission published its proposal for the Directive in June 2002. A common position was
agreed on 22 July and on 16 December 2003, the European Parliament adopted the Directive in second
reading. My letter of 21 January provided you with a copy of the amendments to the Common Position text
agreed at Second Reading.

HMG Position

The UK was concerned about a number of suggested amendments at the second reading stage. We opposed
any attempt to ban cell based treatments developed using therapeutic cloning (Amendments 38, 1 and 13).We
also retained an exception clause to Amendment 31 to enable us to continue to pay reasonable expenses to
gamete donors and, if necessary (vCJD) to source tissues and cells from outside the UK where donors may
have received payment. In the event a deal was struck and a compromise package of amendments, which were
acceptable to the UK, and met our concerns on therapeutic cloning and payment of donors, were accepted at
Second Reading.

Next Steps

The Directive is currently going through a final process of text-checking by juris-linguists before publication
to ensure a consistent understanding across all languages. We will then have two years in which to implement.
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The Directive provides for a number of technical annexes to be developed by scientific committees drawing
experts from each country. They will be developed through the comitology procedures and will set many of
the details and technical standards that tissue establishments will have to meet. It is anticipated that these
standards will be developed largely in line with existing guidance. Timescales have yet to be agreed for the
completion of this work but it is expected to be within the two year period. This will then enable us to update
the Regulatory Impact Assessment, which we shared with you in October 2003.

Scrutiny History

The European Commission published its proposal for the above Directive in June 2002 (COM (2002) 319
final). An accompanying Explanatory Memorandum and Initial Regulatory Impact Assessment were
provided by the Department of Health on the 8 July 2002. They were cleared by the House of Commons and
House of Lords European Scrutiny Committees on the 16 October and 30 October respectively.

TheDepartment of Health wrote again on 19May 2003 informing the Joint Parliamentary European Scrutiny
Committees of the results of First Reading. An Explanatory Memorandum was sent on 13 June 2003
informing the Committees of the political agreement reached at the June Health Council. The House of Lords
cleared scrutiny on 17 June but the House of Commons noted that in light of the significant additional costs
that could arise as a result of the inclusion of mature gametes within the scope of the draft Directive, that they
would hold the document under scrutiny pending receipt of a further Regulatory Impact Assessment. In light
of concerns expressed by the European Scrutiny Committee in July, I wrote on 2October outlining the current
status of the Directive and enclosing a revised Regulatory Impact Assessment, the implications of which were
debated in the House of Commons on 12 November when scrutiny was cleared. On 28 January I wrote to
inform you that the Directive had completed its Second Reading in the European Parliament.

19 April 2004

Letter from the Chairman to Melanie Johnson MP

Your letter dated 19 April was considered by Sub-Committee G on 5 May.

We are grateful to you for reporting that this Directive had been adopted by theHealthCouncil and describing
the next steps. Although this dossier has already been cleared from scrutiny, we look forward to receiving the
promised revised Regulatory Impact Assessment in due course.

6 May 2004

SOCIAL SECURITY: SIMPLIFY AND MODERNISE REGULATION (1408/71)

Letter from Chris Pond, Parliamentary Under Secretary of State for
Work and Pensions, Department for Work and Pensions to the Chairman

I am writing to inform you of developments on this proposal. I last wrote on 15 December 2003, after which
Parliamentary scrutiny was cleared. At its second reading on Tuesday of this week, the European Parliament
accepted the Common Position of the Council with two minor amendments. These amendments are
acceptable to the Council and the Commission. The Irish Presidency intends to seek approval at a Council on
Monday 26 April.

I regret that the pace at which the Presidency is taking this forward means that I am writing to you so close
to the date set for final agreement in Council.

I want to reassure you that two changes put forward by the European Parliament during their second reading
are minor and that the final position is acceptable to the UK. These are the only changes made since you
considered the document inDecember. The Presidency aim is to complete work on this long-standing proposal
in time for enlargement on 1 May.

The European Parliament’s Amendments

The Council document proposing the amendments has not yet been produced, so I attach the report of the
Rapporteur which was put to the Plenary and agreed by them (EP Ref A5-0234/2004) (not printed).
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Amendment 1 is a minor change to the definition of legislation—it requires that when a Member State makes
a declaration to include a contractual provision within the scope of the regulation, it shall notify the President
of the European Parliament and the President of the Council of the European Union. Under the common
position the requirement was to notify the EuropeanCommission. TheCommission and theCouncil discussed
this amendment in the working group of the Council and agreed to the change. The UK Government has no
concerns.

The UK Government can also agree Amendment 2, which relates to health care for the families of deceased
frontier workers. In the common position, a frontier worker’s family could continue to receive health care
from the state of work after the worker’s death, if he had been a frontier worker for three out of the last five
years before his death. The Parliament eased this restriction slightly by replacing three years with two years.
The UK accepted this change in the spirit of compromise.

To summarise our view at the end of many years of work on this dossier we see the final text as a good deal
for the UK. It is consistent with our negotiating objectives throughout. We would, of course, have preferred
more time to allow you to consider these late changes but we understand the desire of the Presidency to finalise
the new simplified regulation.

21 April 2004

UNFAIR COMMERCIAL PRACTICES (10904/03 and 9101/04)

Letter from Gerry Sutcliffe MP to the Chairman

I am writing to inform your Committee that the Government has published a response to its consultation on
a draft EU Directive on Unfair Commercial Practices. An Explanatory Memorandum was submitted to the
Committee on 14 July 2003.

The DTI issued a consultation document on the draft Directive in July 2003 and received 55 written responses
from consumer organisations, public enforcement bodies, a wide range of business sectors, including retail,
advertising, estate agency, financial services, travel), academics, legal bodies and firms, and others.

A largemajority of respondentswelcomed the twin objectives of theDirective to improve consumer protection
and tackle internal market barriers. However, many respondents expressed concern about the potential
impact on existing UK and EU regulation and the need for the Directive to set proportionate and clear rules.
The attached document contains a full summary of responses (not printed).

The Government’s response sets out an overall objective of a Directive that is workable, provides legal
certainty, and avoids duplication of regulation. The Government has therefore welcomed the limited scope of
the Directive, with its specific exclusion for areas such as contract and competition law. Further to this, the
Government will seek to clarify the relationship with existing consumer protection Directives and ensure that
transposition of the Directive will not undermine the existing UK consumer protection regime. The internal
market clause—with its application of the country of origin principle for regulation and mutual recognition
for cross border trade—is crucial for providing business certainty and the Government will therefore strongly
support this provision.

TheGovernment canwelcome the overall structure of theDirective—a general prohibition on unfair practices
supplemented by categories of misleading and aggressive practices and an Annex of specific unfair practices.
However, it will be crucial to get the definitions right—most important will be the “professional diligence” and
“material distortion” tests and the “average consumer benchmark”. TheGovernment will be seeking to ensure
that these definitions ensure the right balance of responsibility between trader and consumer and that more
is done to protect the vulnerable consumer where the trader seeks to exploit such consumers.

The role of self-regulatory codes of conduct in controlling unfair practices has attracted considerable interest
from stakeholders. Most respondents have wanted the Directive to acknowledge the usefulness of such codes
for particular sectors such as advertising, but have also wanted to protect the self-regulatory nature of such
codes and the diverse structures that exist. The Government supports this view and will seek to ensure that
the “light touch” of the current draft is maintained.
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The Directive currently allows member states flexibility in enforcing the Directive, acknowledging the range
of regimes in member states. The Directive will be added to the Injunctions Directive and therefore to the
“Stop Now” enforcement regime in Part 8 of the Enterprise Act 2002. However, any additional enforcement
tools that might be introduced in the UK, such as remedies in private civil law, will be considered at the time
of transposition when the final form of the Directive is known.

The Department’s partial Regulatory Impact Assessment has been updated in line with information received
during the consultation. A copy is attached.

The Directive is subject to the co-decision procedure and both the European Parliament and Council have
been working towards First Reading. Two European Parliament Committees have been preparing reports—
the Environment, Public Health and Consumer Policy Committee and the Legal AVairs and Internal Market
Committee. There is general support for the Directive in the Parliament and a good working relationship
between the two committees; there is a strong possibility that the Parliament could vote on its First Reading
by the final plenary sessions in April.

The Council Working Group has also been considering the Directive but no new revised text has been
produced. Member states remain broadly supportive of the Directive, although there is a shared concern to
understand the impact on existing domestic and EU consumer protection legislation and to domore to protect
vulnerable consumers. If the Parliament does vote in April, it could mean that Council could vote on its First
Reading at the 17–18 May Competitiveness Council.

26 February 2004

Letter from the Chairman to Gerry Sutcliffe MP

Inexplicably, your letter and enclosures dated 26 February appear to have gone astray.We are grateful to your
Department for sending us copies. These were given preliminary consideration by Sub-Committee G on
31 March.

We are grateful to you for bringing us up-to-date about progress on theDirective.We note that it is continuing
to be considered both by European Parliament Committee and by the Council Working Group and that a
decision by the Council is unlikely before May. We therefore propose to give further consideration to these
documents at the next meeting of Sub-Committee G on 21 April and would be most grateful if you could let
us have a report on any progress made in the interim in time for that meeting.

We will continue to hold the document under scrutiny in the meantime.

5 April 2004

Letter from the Chairman to Melanie Johnson MP

As promised in my letter of 5 April, further consideration was given to your letter and enclosures dated
26 February at the meeting of Sub-Committee G on 21 April.

We see from the earlier papers that the Government had previously been sceptical about the need for such a
proposal. You now say that, although the Government welcomes the overall structure proposed for the
Directive, it must be workable, provide legal certainty and avoid duplication of regulation. We broadly
support that objective and hope that it will be possible to achieve it in further negotiations.

In particular, we agree with you that it is crucial to get the definitions right. We note the concern some of the
respondents to your consultation have raised over certain key definitions. We hope that the continuing
discussions in the Working Groups will resolve these satisfactorily before any vote is taken by the Council.

We also note the concern raised by some of your respondents that “maximum harmonisation” could lead to
some dilution of the present relatively high level of consumer protection in the UK and about the relative
eVectiveness of enforcement in diVerent Member States. We would certainly not want to see any weakening
of the present level of consumer protection in the UK. Indeed, we hope that the Directive might build on our
standards to create standards that are at least as good, and as eVectively enforced, throughout the EU. We
would welcome your comments on this aspect.

While we are grateful for your partial RIA, we regret that is has not been possible to reach any conclusions
about the likely compliance costs to UK business, or to determine whether the approach proposed by the
Directivewill result in savings or costs for theUK taxpayer. Since an early decision now seems to be needed, we
would be grateful for any further information you may be able to oVer on the probable financial implications.
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For the moment, we propose to continue to hold this dossier under scrutiny. We would be grateful if, in
addition to responding on the above points, you could report on any further developments in the European
Parliament and the Council Working Groups. If you could do so in time for the meeting of Sub-Committee
G on 5 May that would enable further consideration to be given and the result communicated to you well
before the Competitiveness Council on 17–18 May.

22 April 2004

Letter from Gerry Sutcliffe MP to the Chairman

Thank you for your letter of 22 April (addressed in error to Melanie Johnson) seeking further information on
the draft Unfair Commercial Practices Directive developments on the Directive in the European Parliament
and the Council Working Groups.

After intensive lobbying, we have been successful in maintaining the Directive in its current form at First
Reading in the European Parliament on 21 April. In particular the European Parliament supported retaining
the tightly defined scope of the original Commission proposal and that it should not be extended to cover
unfair business-to-business cormmercial practices or regulate non-economic interests of consumers such as
taste and decency on which there is no consensus at European level. The European Parliament also supported
retention of the Internal Market clause which is essential if the Directive is to achieve its market opening
objectives, and the benchmark of the “average consumer” which is important if the Directive is to ensure
proportionality and a fair balance of responsibility between business and consumer. I enclose a copy of the
European Parliament’s first reading amendments.

We have also had some real success in improving successive Presidency compromise texts in Council Working
Group. A copy of the Presidency’s latest compromise text is attached 9101/04 (not printed). However,
negotiations continue to remain fluid and with no consensus yet to emerge on most of the key issues in the
Directive there will be intense negotiations over the next two weeks.

A prime concern during the negotiations has been to ensure that the Directive improves the UK’s current
consumer protection regime and does not undermine it. The Directive’s application of “maximum
harmonisation” will prevent Member States from retaining or introducing laws that go beyond the
requirements of the Directive. This has the advantage of removing barriers to trade and ensuring legal
certainty for business and consumers; but causes problems where the agreed level would prevent the UK from
retaining more prescriptive requirements where these are necessary for consumer protection or other policy
reasons. The Presidency text recognises this and applies minimum harmonisation to rules on financial services
and immoveable property and excludes hallmarking, authorization regimes, conditions of establishment and
professional codes of conduct from the scope of the Directive. We shall be pressing hard to retain these
provisions and shall also be seeking to extend the exclusion for authorization regimes to include the conditions
that attach themselves to such regimes.

Providing these objectives are achievedwe believe that theDirective will improve the present level of consumer
protection in the UK by filling gaps in the existing prescriptive legislative framework, especially in relation to
aggressive commercial practices. Further, the Directive should provide a real opportunity to examine the
scope for rationalization and simplification of the existing consumer protection legislative framework. A legal
framework that is clear and transparent while providing certainty for business should improve consumers’
knowledge and awareness of their rights and lead to more eVective and consistent enforcement of those rights.
This in turn should mean that consumers (who are of course UK taxpayers) suVer less detriment at the hands
of unscrupulous traders.

There has been considerable opposition in Council Working Group to the Internal Market article. The
application of home state control and mutual recognition is essential for ensuring that the Directive retains
its internal market focus, and is operable in practice. A number of Member States have indicated that they
may be prepared to accept the Internal Market article if the overall shape of the Directive is acceptable, and
in particular theDirective does not change the rules of private international law in relation to non-contractual
disputes (contract law is outside the scope of the Directive). The Presidency has made this concession in their
latest compromise text and we will be holding intensive discussions with the Commission, Presidency and key
allies to ensure that home state laws apply in relation to public law enforcement. The Directive will be subject
to the Enforcement Cooperation Regulation which is intended to strengthen enforcement cooperation in
cross-border cases.We hope this should allayMember States’ concerns about uneven public law enforcement.

The Presidency text also introduces a five year derogation during whichMember States can continue to retain
provisions providing greater protection for consumers pursuant to the so called “minimum clause” contained
in most sectoral directives. We believe this will be necessary if other Member States are to agree to the
Directive.
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Although all Member States recognize that the benchmark of the “average consumer” should be used in
applying the Directive, a clear majority of Member States are opposed to including this in the substantive
provisions of the Directive and argue that it should be suYcient to rely on a reference in the Recitals. The
Presidency compromise text deletes the definition of the “average consumer”, to assuage Member States
concerns that including the definition in the articles would prevent it from adapting in line with the
jurisprudence of the European Court of Justice. It nevertheless continues to include explicit references to
average consumer in Articles 5 to 8.

The Presidency compromise text also includes a new provision (Article 5(3)) intended to provide greater
protection for vulnerable consumers. While we strongly support the intention behind this provision we shall
be seeking an amendment to ensure that it does not inadvertently undermine the average consumer test in the
generality of cases.

I appreciate your concerns that it has not been possible to reach any quantitative estimates of the likely
compliance costs to UK business. I acknowledge that we might have pressed stakeholders harder to provide
figures, but businesses in particular have argued that compliance costs will depend largely on the extent to
which the rules, and especially the definitions, are clear and provide legally certain for business. Clear
definitions are something that we are continuing to work hard to secure.We could probably accept the current
definition of “professional diligence”, though we shall continue to seek improvement. And, though we can
similarly accept the definition of “material distortion” in the Presidency text we would nevertheless prefer an
improved definition.

7 May 2004

Letter from the Chairman to Gerry Sutcliffe MP

Your letter dated 7 May , enclosing a copy of the latest Presidency compromise text (Commission document
9101/04), was considered by Sub-Committee G on 12 May. I am sorry that my letter dated 22 April was
inadvertently addressed to Melanie Johnson and regret any delay or confusion which that may have caused.

Your letter illustrates the diYculty of trying to maintain eVective scrutiny when an important and complex
Directive is moving rapidly through successive negotiations towards an imminent decision by qualified
majority voting.

On balance, we recognise that the proposed Directive is a step in the right direction of improving consumer
protection against unfair commercial practices throughout the EU. We are glad to note your belief that the
Government has had some real successes in improving successive Presidency compromise texts during the
negotiations. As we would not want to stand in the way of the Government in striking a deal at the
Competitiveness Council on 17–18 May, if that success can be maintained, we are prepared to release the
dossier from scrutiny.

In doing so, however, we hope that we can look to your Department to continue to negotiate towards a
satisfactory consensus on a Directive that is workable, proportionate and eVective in improving consumer
protection while providing legal certainty and the absence of unnecessary regulation and bureaucracy for
legitimate traders.

We continue to be concerned over the way in which the “maximum harmonisation” concept will work in
practice. We are particularly anxious to ensure that the present level of consumer protection in the UK is not
eroded. Consequently, we regard the five year derogation proposed as an essential safeguard and consider that
this makes it even more important that the Commission should carry out a prompt and thorough review of
the workings of the Directive four years after transposition, as now provided in Article 17a.

As I said in my letter dated 22 April, we also hope that the Directive will help to create standards throughout
the EU that are at least as good, and as eVectively enforced, as those which apply in the UK. It is particularly
important, in our view, that the internal market provisions proposed should not inhibit eVective protection
of UK consumers against cross-border trading within the EU.

We also note the continuing diYculty in securing satisfactory definitions of “the average consumer”,
“professional diligence” and “material distortion” and trust that you will continue to press for further
improvement of these definitions in the final text.

Wewould be grateful if youwould report on the progressmade at the Competitiveness Council on 17–18May.
We also hope that any decisions reached at the Council will enable your Department to provide an early
assessment of the likely compliance costs to UK business and of the consequences for the British taxpayer.
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When the Commission’s report on the working of the Directive is produced four years after transposition we
will want to examine the results carefully.

14 May 2004

VITAMINS, MINERALS AND CERTAIN OTHER SUBSTANCES TO FOODS (14842/03)

Letter from the Chairman to Melanie Johnson MP

Your Explanatory Memorandum dated 4 December 2003 about this document was considered by Sub-
Committee G on 21 January.

We note your reservations, especially about the likely eVect of these proposals on the UK food trade, and the
particular problems apparently posed for the manufacturers of traditional products such as tonic wines by the
proposed ban on the addition of vitamins and minerals to alcoholic drinks. We assume that these aspects,
among others, will be covered in the Department’s written consultation which we note is due to end on
6 February. We hope that we may see the promised Regulatory Impact Assessment shortly after that.

We also note your reservations about the proportionality of the proposed controls and whether they may
aVect the variety of choice valued by UK consumers. The Committee would welcome elaboration of your
views on these aspects. We also wonder how it is intended that this regulation should keep pace with changing
technology.

We look forward to receiving your comments on these points, as well as the Regulatory Impact Assessment,
and meanwhile propose to keep the document under scrutiny.

3 February 2004

VOCATIONAL TRAINING IN ENTERPRISES (6741/04)

Letter from the Chairman to Alan Johnson Esq, MP, Minister for Life-long Learning, Department for
Education and Skills

Your Explanatory Memorandum dated 11 March was considered by Sub-Committee G on 21 April.

We note that the Department considers that putting the collection of data through the Continuing Vocational
Training Survey on a mandatory basis will tend to make the survey more eVective. Although we accept that
premise, we hope the Department are satisfied that the survey is soundly based and will make a valuable
contribution to UK further education policy. We would also want to be sure that imposing mandatory
requirements to submit data will not place unreasonable bureaucratic burdens on the enterprises concerned,
especially smaller ones. We would be glad of your reassurance on these points.

We also note the Department’s doubts about the appropriateness of the proposed legal basis for the
regulation. We attach importance to the need for all EU regulations to have an appropriate legal base and are
glad to see that the Department proposes to seek clarification from the Commission on this point. We would
be grateful if you could, as promised, report back on the outcome of that clarification in due course.

We propose to hold the document under scrutiny in the meantime.

22 April 2004

Letter from Rt Hon Alan Johnson MP to the Chairman

Thank you for your letter of 22 April 2004. You asked for reassurance that the completion of the Continual
Vocational Training Survey (CVTS) would not place unreasonable bureaucratic burdens on the enterprises
concerned.

Although the EU regulation will make it mandatory for the survey to be carried out in the UK, I would like
to reassure you that the participation of individual businesses will be on an entirely voluntary basis.

Furthermore, every eVort will be made to minimise the burden placed on employers who do participate. The
survey will be restricted to firms employing more than 10 staV and the questionnaire will be short and pre-
piloted (the 1999 survey is based on a sample of 1,221 businesses). As with all surveys of businesses
commissioned by the Department for Educational and Skills, the survey will be subject to the approval of the
Survey Control Unit which checks for duplication and ensures that surveys are not putting an unnecessary
burden on employers.

4 May 2004
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Letter from the Chairman to Alan Johnson Esq, MP

Your letter dated 4 May was considered by Sub-Committee G on 19 May.

We are grateful for your assurance that completion of the Continual Vocational Training Survey should not
place unreasonable bureaucratic burdens on the enterprises concerned. We are also grateful to you for
explaining that, although the proposed regulation would make it mandatory for the survey to be carried out
in the UK, the participation of individual British businesses would be on a voluntary basis. We take this to
mean that the onus will be on theGovernment to carry out the survey even though theywill not have the power
to compel enterprises to take part in it.

You have not commented, however, on two other points raised in my letter dated 22 April. We asked whether
the Department are satisfied that the survey is soundly-based and will make a valuable contribution to further
UK education policy. We also asked about the clarification which the Department proposed to seek from the
Commission about the appropriateness of the proposed legal base for this regulation, on which doubts were
expressed in your Explanatory Memorandum. We attach the importance to both these questions and would
be grateful if you could let us have your comments on the first and a progress report on the second.

We propose to continue to hold the document under scrutiny in the meantime.

21 May 2004
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