
HOUSE OF LORDS 
 
 

European Union Committee 
 
 

27th Report of Session 2003-04 
 
 

Sexual Equality in 
Access to Goods and 

Services  
 

Report 
 

 
Ordered to be printed 14 September and published 22 September 2004 

 
 

Published by the Authority of the House of Lords 
London: The Stationery Office Limited 

£price 
 

HL Paper 165-I 



 

 

The European Union Committee 
The European Union Committee is appointed by the House of Lords “to consider European 
Union documents and other matters relating to the European Union”. The Committee has seven 
Sub-Committees which are: 
 
Economic and Financial Affairs, and International Trade (Sub-Committee A) 
Internal Market (Sub-Committee B) 
Foreign Affairs, Defence and Development Policy (Sub-Committee C) 
Agriculture and Environment (Sub-Committee D) 
Law and Institutions (Sub-Committee E) 
Home Affairs (Sub-Committee F) 
Social and Consumer Affairs (Sub-Committee G) (established in December 2003) 
 

Our Membership 
The members of the European Union Committee are: 

Baroness Billingham  Lord Marlesford  
Lord Bowness   Lord Neill of Bladen 
Lord Brennan   Baroness Park of Monmouth 
Lord Dubs     Lord Radice 
Lord Geddes     Lord Renton of Mount Harry  
Lord Grenfell (Chairman)  Lord Scott of Foscote 
Lord Hannay of Chiswick  Lord Shutt of Greetland  
Baroness Harris of Richmond  Lord Williamson of Horton  
Baroness Maddock  Lord Woolmer of Leeds  

 
The Members of the Sub-Committee which conducted the inquiry are listed in Appendix 1.  

Information about the Committee 
The reports and evidence of the Committee are published by and available from The Stationery 
Office. For information freely available on the web, our homepage is: 
 
http://www.parliament.uk/parliamentary_committees/lords_eu_select_committee.cfm 
 
There you will find many of our publications, along with press notices, details of membership and 
forthcoming meetings, and other information about the ongoing work of the Committee and its 
Sub-Committees, each of which has its own homepage. 
 

General Information 
General information about the House of Lords and its Committees, including guidance to 
witnesses, details of current inquiries and forthcoming meetings is on the internet at 
http://www.parliament.uk/about_lords/about_lords.cfm 

Contacts for the European Union Committee 
Contact details for individual Sub-Committees are given on the website. 
 
General correspondence should be addressed to the Clerk of the European Union Committee, 
Committee Office, House of Lords, London, SW1A 0PW. 
The telephone number for general enquiries is 020 7219 5791. 
The Committee’s email address is euclords@parliament.uk. 



   

CONTENTS 

 Paragraph Page 

Abstract  6 

Chapter 1: Introduction  7 
Proposed Directive: Background 1.1 7 
The Proposal 1.3 7 
Legal base 1.4 7 
Impact on the UK 1.7 8 
UK Government responsibility 1.11 8 
The Inquiry 1.12 9 
Why did we carry out this Inquiry? 1.18 9 

Recommendation 1.23 10 

Chapter 2: Purpose of the Directive  11 
Purpose of the Directive 2.1 11 
UK Government Views 2.16 13 
Other views 2.19 13 

Conclusion 2.20 14 
Recommendation 2.24 14 

Chapter 3: Scope of the Directive  15 
A Missed Opportunity? 3.1 15 
Conclusions 3.4 15 

Definition of Goods and Services 3.6 15 
Conclusions 3.28 18 
Recommendations 3.33 19 

Chapter 4: Exclusions and Omissions  20 
Education 4.1 20 

Conclusions 4.7 20 
Recommendation 4.8 21 

Health 4.9 21 
Conclusion 4.18 22 
Recommendation 4.20 22 

Housing 4.22 22 
Conclusion 4.24 23 
Recommendation 4.25 23 

Media and Advertising 4.27 23 
Conclusions 4.30 23 
Recommendation 4.31 23 

Sport, religion and voluntary bodies 4.32 24 
Conclusions 4.35 24 
Recommendation 4.36 24 

Gender Reassignment 4.39 24 
Conclusion 4.42 25 
Recommendation 4.43 25 

Chapter 5: Positive Action and Burden of Proof  26 
Positive Action 5.1 26 

Conclusion 5.10 27 



 

Recommendation 5.11 27 
Burden of Proof 5.12 27 

Conclusion 5.16 27 
Recommendation 5.17 28 

Chapter 6: Article 4: Gender as an Actuarial Factor  29 
The Commission’s Views 6.4 29 
DTI Comments 6.8 30 
Insurers’ Views 6.10 30 
Actuarial Views 6.22 31 
Adverse Selection 6.24 32 
Prudential Reserves 6.25 32 
Competition from outside the EU 6.29 33 
Counter Arguments 6.30 33 
Striking a balance 6.32 33 
Other Considerations 6.40 34 
Consultation and Research 6.40 34 
Transparency 6.45 35 
Single Market in Financial Services 6.49 36 

Conclusions 6.51 36 
Recommendations 6.62 37 

Chapter 7: Article 4: Gender and Longevity: 
The Effect on Life Assurance, Pensions, 
and Annuities and Other Financial Service Products  39 

Longevity 7.1 39 
The Relative Importance of Other Factors 7.15 42 

Conclusions 7.29 43 
Recommendations 7.34 44 

Chapter 8: Article 4: Gender and Annuities: 
A Special Issue for Britain  45 

Other Solutions 8.16 47 
Conclusions 8.20 47 
Recommendations 8.25 48 

Chapter 9: Gender and Motor Insurance  49 
Claims Costs 9.1 49 
Motoring Offences 9.3 49 
Driver Behaviour 9.4 49 
Actuarial Views 9.5 50 
Consequences of Gender Equalisation 9.7 50 
Road Safety 9.10 50 
Possible Exceptions to Gender Equalisation 9.11 50 
Other Countries 9.14 51 

Conclusions 9.19 52 
Recommendations 9.25 52 

Chapter 10: Recommendations  54 
Purpose of the Directive 10.2 54 
Definition of Goods and Services 10.3 54 
Exclusions and Omissions 10.6 54 
Education 10.6 54 



   

Health 10.7 54 
Housing 10.9 55 
Media and Advertising 10.11 55 
Sport, religion and voluntary bodies 10.12 55 
Gender Re-assignment 10.15 55 
Positive Action 10.16 55 
Burden of Proof 10.17 56 
Article 4 10.18 56 
Gender and Longevity 10.23 56 
Gender and Annuities 10.26 57 
Gender and Motor Insurance 10.31 57 

Appendix 1: Sub-Committee G 
(Social and Consumer Affairs)  59 

Appendix 2: List of Witnesses  61 

Appendix 3: Call for Evidence  63 

Appendix 4: Reports  64 

Appendix 5: Additional Information from the 
Department of Trade & Industry  65 



 

 

ABSTRACT 
___________________________________________________________________________________________________________________________________________________________________________________________________________________  

The European Commission want to extend EU sex discrimination legislation to 
cover the supply of and access to goods and services. The Commission’s proposals 
are essentially limited to commercial transactions. This means they are less 
comprehensive than present UK sex discrimination legislation (excluding, for 
example, education, public health care and the representation of the sexes in the 
media and advertising). We accept the Commission’s reasons for this more limited 
approach which will not affect most of the UK legislation. 
 
The main change from existing UK legislation is the proposal to ban the use of 
gender as a factor in calculating insurance and related premiums and benefits. 
This has provoked considerable controversy in the UK. We believe the onus must 
be put on insurance companies to justify any departure from the principle of equal 
gender treatment. Risk assessments must be objectively based on accurate, up-to-
date and relevant actuarial data and subjected to independent monitoring. 
 
But more research and consultation is needed on the likely impact of these 
proposals before they are implemented. Sound practical guidelines must be 
devised. Particular attention needs to be paid to the relevance of gender in 
calculating premiums and benefits for life assurance and annuities. This should be 
allowed to continue for the time being, pending more research. But it must stop 
rapidly if the gender gap in longevity disappears. 
 
The full implications of the proposed Directive on future annuities for females and 
males have not yet been properly assessed. The special circumstances of the UK 
annuity market must also be taken into account. 
 
It should be a reasonable objective to seek within a relatively short time to 
eliminate gender as a criterion for assessing most motor insurance premiums, 
except for relatively newly-qualified drivers who have no proven track record of 
driving behaviour, and to achieve fair and competitive pricing based on other 
factors. 
 



 

Sexual Equality in Access to Goods 
and Services: Proposed EU 
Directive implementing the 
principle of Equal Treatment 
between Women and Men in the 
Access to and Supply of Goods and 
Services 

CHAPTER 1: INTRODUCTION 

Proposed Directive: Background 

1.1. At the European Council in Nice in 2000, Heads of State and Government 
called on the European Commission to reinforce equality-related rights by 
adopting a proposal for a Directive on promoting gender equality in areas 
other than employment and professional life. In June 2001 the Commission’s 
Social Policy Agenda1 included the intention to present a proposal for a 
Directive to prohibit sex discrimination outside the labour market. 

1.2. A precedent for EU legislation on equal treatment outside the workplace had 
already been set by the Directive of June 2000 implementing the principle of 
equal treatment between persons irrespective of racial or ethnic origin.2 In 
November 2000 a Directive establishing a general framework for equal 
treatment in occupation and employment was also adopted.3 But 
Community legislation on equal gender treatment dates back to the adoption 
of the Directive on equal pay for men and women in 1975.4 

The Proposal 

1.3. The proposal for the Directive was issued by the Commission on 14 
November 20035 and was accompanied by an Extended Impact Assessment 
in the form of a Staff Working Paper6. 

Legal base 

1.4. The proposal is based on Article 13(1) of the Treaty establishing the 
European Community (the Treaty), which was introduced by the 
Amsterdam Treaty in 1997. This states: 

                                                                                                                                
1 COM (2003) 0379 final 
2 2000/43/EC 
3 2000/78/EC 
4 75/117/EEC 
5 COM (2003) 657 final 
6 SEC (2003) 1213 
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Without prejudice to the other provisions of this Treaty and within the limits of the 
powers conferred by it upon the Community, the Council, acting unanimously on a 
proposal from the Commission and after consulting the European Parliament, may 
take appropriate action to combat discrimination based on sex, racial or ethnic 
origin, religion or belief, disability, age or sexual orientation. 

1.5. The Commission’s Explanatory Memorandum (EM)7 introducing the 
Directive stated that Article 13 of the Treaty should be read in the light of 
the provisions of Articles 2 and 3(2) of the Treaty which require the 
Community to aim to eliminate inequalities and to promote equality between 
men and women in all of its activities. 

1.6. The draft Directive requires an unanimous vote of the Council of Ministers 
for adoption, as well as consultation of the European Parliament. 

Impact on the UK 

1.7. An EM issued by the Department of Trade and Industry8 on the draft 
Directive states that the proposed Directive is broadly in line with sex 
discrimination legislation relating to the access to and supply of goods and 
services in the UK. The Sex Discrimination Act (SDA) 19759 and the Sex 
Discrimination (Northern Ireland) Order 197610 both contain wide-ranging 
prohibitions on discrimination in the provision of goods, facilities and 
services to the public. 

1.8. The purpose and scope of the draft Directive are analysed in the succeeding 
chapters. But, as drafted, it is broadly confined to transactions carried out for 
remuneration and available to the general public. Because that excludes 
many actions undertaken by public bodies, this makes it narrower in scope 
than the UK domestic legislation mentioned in the preceding paragraph. 

1.9. The other significant difference, which has attracted the most controversy in 
this country, is that the Directive seeks to prohibit the use of sex as a 
criterion for actuarial assessments on which premiums and benefits for some 
insurance and related financial products are based. 

1.10. The principle of non-regression in Community law means that the adoption 
of the Directive with a narrower scope than that of UK domestic law would 
not alter the wider-ranging protection which that domestic law provides in 
the UK. 

UK Government responsibility 

1.11. In the UK the Secretary of State for Trade and Industry and the Minister for 
Women has the lead responsibility for overall policy questions arising from 
the draft Directive. But the insurance and financial services aspects are the 
responsibility of the Chancellor of the Exchequer. The Government’s EM 
listed 13 other UK Government Departments which also had an interest in 
the draft Directive.11 

                                                                                                                                
7 COM (2003) 657 final 
8 14812/03 DTI Explanatory Memorandum dated 23 April 2004 (G112) 
9 Sex Discrimination Act 1975 (C65) 
10 Sex Discrimination (Northern Ireland) Order 1976 (N.I. 15) 
11 According to the EM the Deputy Prime Minister, the Secretary of State for Work and Pensions, the 

Secretary of State for Education and Skills, the Secretary of State for Environment, Food and Rural Affairs, 
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The Inquiry 

1.12. The Commission’s dossier was submitted for Parliamentary scrutiny by the 
Department for Trade and Industry on 15 December 2003. On 31 March 
2004 Sub-Committee G of the Select Committee of the European Union, 
having just completed an Inquiry on the review of the European Working 
Time Directive, decided to take the draft Directive as the subject of their 
next Inquiry. A Call for Evidence was issued on 1 April 2004. 

1.13. A list of the Members of Sub-Committee G and their declared interests is at 
Appendix 1. 

1.14. The full list of those who gave evidence to the Inquiry is set out in Appendix 
2. 

1.15. A copy of the Call for Evidence is at Appendix 3. 

1.16. The written and oral evidence received by the Inquiry is printed in an Annex 
to the Report. 

1.17. We would like to express our thanks to all those who assisted in this Inquiry. 

Why did we carry out this Inquiry? 

1.18. The decision to launch the Inquiry was taken because the draft Directive was 
clearly of considerable political importance. It was seen as a significant 
extension of the scope of sex discrimination legislation throughout the EU in 
an area where the UK had, to some extent, taken the lead. 

1.19. We were also aware of the widely-publicised concern over the proposal to 
forbid the use of sex as an actuarial factor, especially from UK insurers and 
actuaries, as well as from the Financial Services Authority (FSA). 12 We 
noted particularly the effect which the proposals might have on the cost of 
motor insurance for young women and on life assurance and annuities for 
both men and women. We also noted that the British insurance market had 
certain special characteristics, such as the size and compulsory nature of the 
annuities market, and did not think that these had been taken into account 
sufficiently by the Commission. 

1.20. Our initial consideration of these factors also suggested that the Commission 
might have had difficulty in reconciling their philosophical commitment to 
extending the principles of equality, which we endorse, with the practicalities 
of application in a fair and reasonable manner. We wanted to be sure that the 
consequences of the Directive had been thoroughly considered and that they 
would not lead to a worse situation for some of those whom the Directive 
was intended to benefit. 

1.21. Finally, we also wanted to examine whether the wider scope of UK domestic 
legislation might be adopted by the Directive as a model for the rest of the 
EU. 

                                                                                                                                
the Home Secretary, the Secretary of State for Constitutional Affairs and Lord Chancellor, the Secretary of 
State for Defence, the Secretary of State for Health, the Secretary of State for Transport, the Secretary of 
State for Culture, Media and Sport, the Scottish Executive Minister, the Secretary of State for Northern 
Ireland and the Secretaries of the National Assembly for Wales also have an interest in this draft Directive. 

12 Indeed before the Inquiry was launched we had already had representations from one insurer, Direct Line, 
which are reprinted in the Annex containing written evidence to the Inquiry. (G265) 
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1.22. This Report deals with these issues. It is intended to draw public attention to 
them in the hope of stimulating wider debate, as well as contributing to 
consideration by the Commission and EU Member States of the Directive 
leading to an eventual decision by the Council of Ministers which we 
understand is expected later this year. 

Recommendation 

1.23. We make this Report to the House with a recommendation that it 
should be debated as soon as possible. 
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CHAPTER 2: PURPOSE OF THE DIRECTIVE 

Purpose of the Directive 

2.1. The Commission’s Explanatory Memorandum (EM) introducing the draft 
Directive13 states that equal treatment between women and men and non-
discrimination on grounds of sex are fundamental principles of Community 
law. It refers to the EU’s developing approach to equality deriving from the 
original emphasis on equal pay and avoiding distortions of competition 
between Member States. This had been replaced by overall concern for 
equality as a fundamental right. 

2.2. The Commission points out in the EM that Article 2 of the Treaty enshrines 
the promotion of equality between men and women as one of the 
Community’s essential tasks. It also notes that the EU Charter of 
Fundamental Rights prohibits all forms of discrimination, including those 
based on sex, and requires that equality between men and women “must be 
ensured in all areas.” 14 

2.3. The EM also recites various previous legal measures enacted by the 
Community to combat sex discrimination since 1975, including those 
covering equal pay for women and equal access to employment. 

2.4. Having set that context, the Commission then states: “Yet it is clear that sex 
discrimination takes place not only in the labour market, but also in many 
other areas of everyday life, and as such it acts as a barrier to the equality of 
men and women which the Treaty requires and promotes”. It talks of a “real 
moral and legal obligation” for the Community to establish equal treatment 
between men and women outside the labour market. 

2.5. The EM refers to (unspecified) discussions held on issues related to sex 
discrimination outside the labour market by the Commission since 2000 and 
to a public hearing held at the European Parliament on 10 September 2003. 
It also claims that many stakeholders were consulted on these issues. 

2.6. According to the EM, those consultations raised serious questions about “the 
protection of the dignity of men and women” in the representation of the 
sexes in the media and advertising, issues related to taxation systems which 
may act as disincentives to one sex or the other and practices in the 
educational field “where girls or boys continue to be discouraged from 
pursuing non-traditional paths”. 

2.7. On the other hand, the EM acknowledges both representations from the 
media, claiming that any attempt to regulate media content would constitute 
an infringement of media freedoms, and opposition from Governments to 
legislation designed to combat alleged discrimination in taxation systems or 
education. It says that “the debate on these questions is far from over” and 
that the Commission will continue to maintain contact with stakeholders in 
the hope of achieving a consensus. But it has concluded that, for the time 
being, it should not make proposals related to education, taxation or the 
content of the media. 

                                                                                                                                    
13 COM (2003) 657 final 
14 Article 21 of the Charter of Fundamental Rights signed and proclaimed in Nice on 7 December 2000 
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2.8. But the EM notes a “much greater consensus” on the need for regulation in 
the field of access to goods and services. It admits that little evidence exists of 
consistently discriminatory practices in this area. But it claims that 
discrimination is much more likely to arise through the spontaneous 
behaviour of individuals, either by withholding a good or service, or by 
providing it on less favourable terms and conditions to members of one sex 
than another. Such discrimination, it claims, “acts as a barrier to social and 
economic integration”. 

2.9. The EM mentions particularly decisions on loans to small companies or 
individuals which are based on or influenced by the sex of the applicant. It 
asserts that such decisions are not only contrary to the basic principles of 
equal treatment but extremely damaging to the ability of large sections of 
society to provide for themselves and for others, as well as to the self-esteem 
of those affected, and may compound social exclusion. 

2.10. We asked the Commission for specific instances of such sex discrimination in 
Member States and whether the proposed Directive would make much 
difference in practice. We were told the Commission did not have much 
evidence of such discrimination “because you only have infringement when 
you have legislation”. But, in addition to some instances of women having 
difficulty in accessing financial loans, the Commission was aware of single 
women having difficulties in accessing accommodation. In one new Member 
State pregnant women were unable to obtain travel insurance. (Q 341) 

2.11. The Commission told us that about 20% of the reported cases of 
discrimination in access to goods and services in those Member States which 
had anti-discrimination legislation were based on sex discrimination rather 
than other grounds. This included 25% of the reported cases of this type of 
discrimination in Ireland and 10% of the cases reported in the Netherlands.  

2.12. As further evidence of discriminatory behaviour, the Commission’s Extended 
Impact Assessment (EIA) accompanying the proposals for the draft 
Directive15 mentions instances of: 

• Refusal to provide mortgages to pregnant women 

• Refusal to allow a woman’s name to be put first on joint accounts, 
resulting in discriminatory entitlements to benefits 

• Refusal to offer loans to part-time workers (which it claims to be 
indirectly discriminatory since most part-time workers are women) 

• Requirements for a woman to have a guarantor for a loan in 
circumstances where a man with a similar credit rating would not face a 
similar requirement 

• Local authorities or housing associations providing sheltered 
accommodation to women at age 60, but to men only from age 65 

• Sexual harassment by landlords 

• Refusal by insurance companies to honour claims for loss of earnings 
through sickness to women over 60, but to men only from age 65 

2.13. The EIA also mentions discriminatory practices in the field of insurance, 
especially motor and health insurance, life assurance and pension annuities. 

                                                                                                                                    
15 14812/03 ADD 1 SEC (2003) 1213 
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The EM16 states that the public hearing held at the European Parliament in 
September 2003 placed particular emphasis on the application of the 
principle of equal treatment to insurance, as well as the media, and described 
that as “a particularly important contribution to the debate”. 

2.14. A list of national legislation dealing with equality in the field of goods and 
services in the 15 pre-May 2004 Member States is produced in the EIA17. 
From that list, it would appear that the coverage of the relevant legislation 
varies widely and is often based on Articles in the Constitutions of Member 
States as distinct from specific legislative acts (while Sweden apparently has 
no legislative provision whatsoever). But the list does not give details of the 
scope of the legislation mentioned. No corresponding details are given for the 
new Member States which joined in May 2004. 

2.15. This section of the EIA concludes: 

“It is clear, therefore, that European legislation in this field will meet a 
previously un-met need in Member States which do not presently have 
specific legislation on equal treatment in access to goods and services” 

UK Government Views 

2.16. The Government’s Explanatory Memorandum18 draws attention to one 
significant difference from comparable UK domestic legislation: Article 4 of 
the draft Directive seeks to prohibit the use of sex-based actuarial data in 
calculating insurance risks. This aspect is dealt with extensively in the 
following chapters. 

2.17. The Government told us they welcomed the draft Directive and had been 
informally involved in helping the Commission to develop its thinking about 
it, drawing on the principles of our own sex discrimination legislation. 
Although the draft Directive was cast in neutral terms, the Government 
considered that the main beneficiaries were likely to be women because 
traditionally women had been more discriminated against than men. Women 
throughout the EU would therefore gain the most benefits from the 
Directive, although men would also stand to gain. (Q 2) 

2.18. From a narrow British perspective, however, we were told that the Directive 
was probably unnecessary because of the ample scope of our domestic sex 
discrimination legislation (Q 3). On the other hand, Accession Countries 
particularly welcomed the proposals because, although many of them had 
relevant national legislation, it was not enforced as rigorously as they would 
wish. A “solid platform of European legislation” would make a “dramatic 
difference”. (Q 4) The UK experience could make an important contribution 
to spreading equal treatment rights throughout the whole EU via the 
Directive (Q 386, Q 402) 

Other views 

2.19. The Equal Opportunities Commission (EOC) thought that, because the 
SDA was in place, the draft Directive would generally have a relatively 

                                                                                                                                    
16 COM (2003) 657 final 
17 14812/03 ADD1 SEC (2003) 1213 
18 14812/03 DTI Explanatory Memorandum dated 23 April 2004 (G112) 



14 SEXUAL EQUALITY IN ACCESS TO GOODS AND SERVICES 

limited impact in the UK. But it would probably be more significant in some 
other Member States. (Q 267) 

Conclusion 

2.20. We note the instances mentioned by the Commission as possible examples of 
sex discrimination in the supply of and access to goods and services. These 
appear to be essentially anecdotal. They are not substantiated or quantified, 
and we have no way of knowing how widespread or serious they may be. 

2.21. We take the Commission’s general point that, in the absence of specific and 
discriminatory laws, it is difficult to produce hard evidence of such 
discrimination. But it would appear that such laws do exist in several 
Member States, whereas the Commission have only quoted percentages from 
Ireland and the Netherlands without giving more details. It would have been 
helpful if the Commission could have provided more evidence and analysis of 
the shortcomings of national legislation and practice in Member States. In its 
absence it is questionable whether the Commission’s proposals are soundly-
based. 

2.22. Intuitively, the scope for sex discrimination in the provision of and access to 
goods and most types of services is perhaps less immediately obvious than, 
say, in the field of employment. But we acknowledge that we have enjoyed 
the benefits of the UK SDA for nearly 20 years and it may be that the 
environment created by that law has conditioned our attitudes to some 
extent. 

2.23. We accept that the need for this Directive may well exist elsewhere in the 
Union to a greater extent than in the UK. We also accept that since UK 
citizens have the right to visit, work and live in and do business with other 
EU Member States, we have a national interest in ensuring that, so far as 
possible, they are able to enjoy similar protection in other EU Member 
States. 

Recommendation 

2.24. We acknowledge that, in principle, it is in the common interest of the 
European Union to introduce legislation which attempts to extend the 
principles of anti-sex discrimination beyond those areas already 
covered by Community law and into the area of commercial 
transactions. We therefore support the introduction of such 
legislation so long as it can be shown to be necessary and soundly-
based, proportionate and consistent with the principles of 
competence and subsidiarity. 
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CHAPTER 3: SCOPE OF THE DIRECTIVE 

A Missed Opportunity? 

3.1. Professor Noreen Burrows, Jean Monnet Professor of European Law at the 
University of Glasgow, contended that consideration of the draft Directive 
should provide an opportunity to review and harmonise existing UK 
domestic discrimination law. (pp 173-175) 

3.2. Professor Sandra Fredman, Professor of Law at the University of Oxford, 
and Barrister at Old Square Chambers, took a similar view. Secondary 
legislation on discrimination had created “an unnecessarily complex and 
confusing set of provisions”. But clarification and harmonisation would 
require primary legislation going beyond the scope of the Directive. This 
legislation should be “broad and purposive” and the general duty on public 
bodies not to discriminate on grounds of race should be extended to gender. 
(pp 188-190) 

3.3. Professor Aileen McColgan, Professor of Human Rights Law, Kings College 
London and Barrister at Matrix Chambers, argued that “the overwhelming 
weakness in domestic discrimination law at present is its extraordinary, 
unnecessary and unprincipled complexity”. EU regulation should be 
welcomed “as much as a means to reduce the incoherence of domestic law as 
for the substantive improvements it might bring”. (pp 69-72) 

Conclusions 

3.4. We took due note of these observations, but decided that proposals for 
amending domestic legislation went beyond the remit of this Inquiry. Our 
task was to examine the scope of the Directive as drafted, as we do in the rest 
of this chapter. We consider in that context whether the Directive should be 
seen as a missed opportunity. In the subsequent chapters we consider 
exclusions and omissions from the draft Directive and other aspects of the 
draft Directive which have been raised with us in evidence. 

3.5. Nevertheless, we commend these observations to the attention of the 
Government. If our domestic legislation is indeed as unsatisfactory as these 
legal experts claim, it may need to be re-examined with a view to revision and 
harmonisation. But that seems to us to be a separate issue which goes beyond 
the scope of this Inquiry. 

Definition of Goods and Services 

3.6. Article 1.2 of the draft Directive19 states that it is intended to apply “… in 
relation to the access to and the supply of goods and services which are 
available to the public, including housing, as regards both the public and 
private sectors including public bodies”. 

3.7. This is qualified by Article 1.320 which states that the Directive would not 
preclude differences related to goods or services for which men and women 
are not in a comparable situation because those goods or services are 

                                                                                                                                
19 Commission document 2003/0265 (CNS) 
20 ibid 
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“intended exclusively or primarily for members of one sex or to skills which 
are practised differently for each sex.” 21 

3.8. Article 1.4 makes clear that the Directive would not apply to education, nor 
the content of media or advertising. 

3.9. Paragraph (10) of the Preamble to the proposed Directive says “services 
should be taken to be those which are normally provided for remuneration”. 

3.10. The definition of “goods” poses no particular problem. The concept is 
generally well understood and the Government’s EM told us at the outset 
that their understanding was that “goods” would be defined as within the 
meaning of Articles 28-30 of the Treaty. (pp 3-7) 

3.11. At that stage, the position seemed less clear so far as “services” were 
concerned, although the Government understood that the Commission were 
proposing that “services” would be defined as within the meaning of Article 
50 of the Treaty. (Q 14) 

3.12. Article 50 of the Treaty states: 

Services shall be considered to be “services” within the meaning of this Treaty where they 
are normally provided for remuneration, in so far as they are not governed by the 
provisions relating to freedom of movement for goods, capital and persons. 

“Services” shall in particular include: 

(a) activities of an industrial character 

(b) activities of a commercial character 

(c) activities of craftsmen 

(d) activities of the professions 

Without prejudice to the provisions of the chapter relating to the right of establishment, the 
person providing a service may, in order to do so, temporarily pursue his activity in the 
State where the service is provided, under the same conditions as are imposed by that State 
on its own nationals. 

3.13. The Government subsequently confirmed that the draft had been amended 
so that it was linked more closely with the definitions contained in the Treaty 
and that services should be taken as being within the meaning of Article 50. 
(pp 21-23) The Commission also confirmed that the definition of services 
was indeed as in Article 50 and that this meant any service normally provided 
for remuneration and available to the public. (Q 350) 

3.14. Professor Fredman drew attention to the difference between the definition of 
services in the draft Directive and the terms of Section 29 of the SDA. The 
draft Directive required services to be provided for remuneration. Section 29 
of the SDA covered “facilities”, as well as “goods and services” and included 
the expression “whether for payment or not”. But the non-regression 
principle meant that the Directive could not be used to narrow the scope of 
the SDA (pp 188-190) 

3.15. She told us that most of the difficulties in interpretation arising from the 
SDA had concerned public functions. The Courts had not always agreed 
with each other on the meaning of “goods, facilities and services”, 
particularly over public functions exercised by public bodies. It should be 
unlawful for public bodies to discriminate on grounds of gender in any of 

                                                                                                                                    
21 ibid 
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their public functions. This would follow the example set by the Race 
Relations Amendment Act 2000. Legislation before Parliament included a 
similar duty where disability discrimination was concerned. 

3.16. Inclusion of all public functions would also ensure compliance with rights as 
defined under the European Convention on Human Rights (ECHR), since 
public bodies were bound not to discriminate against anyone in the 
enjoyment of all Convention rights. This was a broader definition than that 
of “goods, facilities and services”. Now that many public functions were 
contracted out to private bodies, it might be better to specify that it was 
unlawful for any private body performing a public function to discriminate 
similarly in respect of that public function. 

3.17. Professor McColgan agreed. The Treaty definition of “services” was not 
helpful for those who wanted the Directive to fill gaps because it was 
specifically restricted to remuneration and did not appear to include 
“facilities.” Ideally, she would want any reference to remuneration to be 
excluded and for the Directive to make clear that it applied to public 
authorities. (QQ 173-5) 

3.18. The EOC also strongly recommended that the Directive should specify 
goods and facilities “of whatsoever nature”. Denial of access to a facility 
often meant in practice being denied access to a service. The uncertainty 
could provoke needless legislation across the Union. (pp 103-107) 

3.19. The EOC saw an “unhelpful and arbitrary distinction” in domestic law 
between acts carried out by public bodies which were similar to those carried 
out by private persons and acts involving the exercise of duties by the Crown. 
They also thought that the SDA should be brought into line with the Race 
Relations Amendment Act in this respect. 

3.20. According to the EOC, the exclusion of “facilities” could create confusion 
within domestic legislation, which was already a relatively difficult area of 
law. They found no consistent understanding of the difference between 
goods and services and facilities, which made it hard for both individuals and 
service providers to understand what the law required. The inclusion of 
“facilities” in the Directive would reduce the scope for confusion and change 
the way in which the Courts dealt with discrimination. (Q 269) 

3.21. We asked Professor McColgan and the EOC whether what English law 
considered to be “facilities” would be properly understood and applicable in 
Community law. Professor McColgan thought that was a difficult question 
because the definition of services and “facilities” had not really been 
addressed in domestic case law. (Q 168) 

3.22. The EOC agreed. They were not aware of a relevant definition for “facilities” 
in European case law. That might lead to difficulties of interpretation, but 
they thought it would be better for those difficulties to be resolved through 
the Directive than to be left for domestic courts to settle. (Q 269) 

3.23. The Commission told us that, after careful consideration of the possible 
scope of the Directive, they had decided to adopt a step-by-step approach, 
treading carefully in areas of limited Community competence. (Q 345) 

3.24. They said that what they understood to be meant by “facilities” in UK 
domestic law would be covered by the definition of services in Article 50 of 
the Treaty. This meant that “facilities” would be defined by the concepts of 
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remuneration and availability to the public. They did not think it was a good 
idea to introduce a new concept into the European text. (QQ 350-352) 

3.25. We asked the Deputy Minister for Women and Equality at the DTI, Ms. 
Jacqui Smith MP, whether the relative narrowness of the definition in 
comparison with the Race and Employment Directives, as well as with the 
SDA, represented a missed opportunity. She did not think so. The scope of 
the Directive, which had been agreed after much consultation and 
negotiation, was broadly right. (Q 388) 

3.26. She took the view that the scope of the Directive was radically different from 
that of the Race Directive, which also covered employment. European sex 
discrimination legislation already dealt with employment and seemed to be 
operating quite satisfactorily. Equal treatment in access to goods and services 
was a significant gap which would bring significant improvements in the 
coverage of anti-discrimination gender legislation throughout the EU. Even 
though the impact in the UK was not likely to be great, because of the 
comprehensive nature of our sex discrimination legislation, women and men 
should be able to depend upon such rights throughout the EU. 

3.27. The Minister also stressed that, in negotiations about the scope of the 
Directive, the Government was alert to issues of EU competence and the 
principles of subsidiarity. 

Conclusions 

3.28. It appears that the decision to link the scope of the Directive with the 
definition of services under Article 50 of the Treaty would mean that the 
Directive as it stands will only cover those actions of public bodies which are 
provided in return for remuneration. We examine in the next chapter some 
of the consequences of this limited approach. 

3.29. This may well disappoint those who wanted the Directive to be wider-
embracing and closer to the definition contained in our own SDA. In 
principle, we understand the argument that the benefits available under the 
SDA should be extended throughout the Union (not least – as we have 
already noted in the preceding chapter – for the benefit of those UK citizens 
who visit, work or live in or do business with other EU Member States). 

3.30. But we also note what witnesses have told us about problems of definitions 
arising from the SDA which may limit its appropriateness as a model for EU 
legislation. 

3.31. On balance, we recognise the virtue of being able to anchor the definition of 
services firmly and unequivocally on an appropriate Article of the Treaty. We 
also conclude from the evidence we have been given that attempting to widen 
the scope of the Directive might have raised issues of definition, competence 
and subsidiarity which would have made it difficult if not impossible to 
secure the necessary unanimous consent of Member States. 

3.32. We presume that such considerations lie behind the Commission’s reference 
to the need for a “step-by-step approach”. Understandable though this may 
be, we do have some reservations about a piecemeal approach to anti-
discrimination legislation which may lead to the adoption over the years of 
legal instruments that are not entirely consistent with one another and which 
may give rise to problems of interpretation. 
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Recommendations 

3.33. On balance, we recommend that the proposal to link the definition of 
services in the Directive to Article 50 of the Treaty should be 
accepted. We note that this would limit the scope of the Directive 
essentially to commercial transactions and would only appear to 
cover acts by public bodies where they are providing services for 
remuneration. 

3.34. While it might have been desirable to attempt to go further than this 
and to try to produce legislation more closely linked to the scope of 
our own Sex Discrimination Act 1975, we are persuaded by the 
evidence that we have seen that this could create difficulties of 
interpretation, competence and subsidiarity. We therefore 
recommend that it would be better to accept an essentially limited 
Directive which has a clear definition in the overall interests of 
extending the scope of anti-discrimination legislation to the supply of 
and access to goods and services throughout the EU. 

3.35. We also note the Commission’s intention to proceed on a step-by-step 
basis in extending anti-discrimination legislation. We recommend 
that they should do so very carefully, taking due account of the need 
for legal certainty and consistency, as well as questions of 
practicability, competence and subsidiarity. 
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CHAPTER 4: EXCLUSIONS AND OMISSIONS 

Education 

4.1. As we have already noted, education is specifically excluded from the draft 
Directive (along with the content of media and advertising) under the 
provisions of Article 1.422 

4.2. Professor Burrows was disappointed that the Commission had dropped 
education from the scope of the proposed Directive without giving 
“convincing reasons”. (pp 173-175) 

4.3. Professor McColgan claimed an “abundance” of evidence indicated that sex 
differentials still persisted in educational choices: for example, the 
Commission’s 2004 Report on Equality between Women and Men stated 
that male and female choices of study still reflected traditional gender-
stereotyped patterns, which contributed to persistent sexual segregation 
when transferred into the labour market. (pp 69-72) 

4.4. The Commission told us that, although universal education was available 
throughout the EU, it was not clear that boys and girls were given the same 
chances in access to schools or choice of subjects. Nevertheless, the 
Commission had concluded that it was unnecessary to include education at 
this stage. (Q 346-347) 

4.5. The Government noted that some Member States had argued for including 
education within the scope of the Directive, especially since it was covered by 
the Race Directive. But the Government was not in favour of including either 
public or private education. Were education to be included, Member States 
might be prevented from having single sex schools, which the Government 
was determined to retain in both the state-maintained and independent 
education sectors. (pp 21-23)23 

4.6. The DTI Minister told us public education would be excluded from the 
Directive as a result of an ECJ ruling24 . It would therefore be inappropriate 
for only private education to be covered. Moreover, Community competence 
on education was limited by Article 149 of the Treaty and the Government 
wanted to make sure that competence was not extended beyond the Treaty 
definition. (Q 393) 

Conclusions 

4.7. We are not persuaded that education should be included in the Directive. 
The limitation of the Directive to services provided for remuneration, which 
we have accepted in the previous chapter, would result in an undesirable 
distinction between private schools, which would be included, and state 
schools, which would not. We also share the Government’s caution over the 
limitations on Community competence in education. 

                                                                                                                                
22 Commission document 2003/0265 (CNS) 
23 But Professor McColgan took the view that single sex schools would be covered by Article 1.3 of the draft 

Directive like single sex clubs. Nor would it affect parents’ rights to choose single sex education. (Q 197) 
24 Belgian State v Rene Humbel and Mare Therese Eldel c 263/86 (see also reference in pp 21-23). 
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Recommendation 

4.8. We recommend that education should not be included in the scope of 
the Directive: it would raise issues of competence and the limitation 
of the Directive to services provided for remuneration would mean 
making an undesirable distinction between private and public-sector 
education. 

Health 

4.9. Although the Directive does not refer specifically to health care services, the 
Government told us they would be included within the scope of the Directive 
to the extent that they are Treaty services. Health care provided for 
remuneration by profit-making bodies was generally accepted to be a service 
under the Treaty. But the Government maintained that the Treaty definition 
of services did not cover NHS health care. (pp 20-21, pp 21-23) 

4.10. We were told that the question of whether NHS treatment was a Treaty 
service was being pursued separately in a legal action (Mrs Watts v Bedford 
PCT). The English Court of Appeal was “minded” to seek a preliminary 
ruling from the ECJ before giving final judgment in that action because no 
legal action on health care had so far been referred to the ECJ from the UK. 
The Government did not intend to press the issue in the context of the 
Directive and was content that the Directive should apply to health care 
services to the extent that they are Treaty services. (pp 20-21, pp 21-23,  
Q 13) 

4.11. The Department of Health told us they were not aware of any systematic 
gender discrimination within the NHS. Men and women were sometimes 
treated differently because certain medical conditions were targeted for extra 
resources. The Department did not wish to open up the possibility of 
complainants from one sex claiming that equal resources were not being 
devoted to some particular condition specific to the other sex. It was 
negotiating to try to ensure that such targeting would be excluded even if 
NHS services were deemed to be covered by the Directive. (pp 1-2) 

4.12. NHS services which might be challenged in this way included cervical 
screening, prostate cancer risk management, treatment and associated 
services related to gender-specific cancers and breast screening. So might 
running alcohol treatment centres specifically for women or drug treatments 
for gender-specific conditions such as post-menopausal osteoporosis. 

4.13. Patient choice could also provoke gender discrimination issues. The 
Government were committed to making NHS services more responsive to 
patients’ personal preferences. Where possible this could include choosing 
the gender of clinicians. But in some cases, such as emergencies, it might not 
be feasible for public health services to meet personal preferences. 

4.14. By the same token, the Department was concerned that the draft Directive 
should not preclude a Muslim woman from choosing to have a female 
gynaecologist. Further consideration needed to be given to whether an 
exemption was required to cover cultural or religious sensitivities specifically. 
(pp 1-2, Q 13) 

4.15. Parity, an organisation campaigning for equal rights for men and women, 
claimed that health research funds were not allocated fairly for male diseases, 
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in comparison with the resources devoted to primarily female diseases such 
as breast cancer. (pp 207-208) 

4.16. Professor McColgan told us that, if health care were to be included in the 
Directive, it might be possible to challenge any disproportionate allocation of 
funds towards either primarily male or female conditions. But most 
challenges to the provision of sex-specific treatments should be blocked by 
Article 1 of the draft Directive. (QQ 176-178) 

4.17. She thought the Directive would not have any effect on the right of female 
patients to be seen by female doctors. Article 1.3 should protect individual 
alcohol treatment centres which chose to focus on patients of one sex rather 
than another. Action to redress an imbalance in the availability of treatment 
for patients of one sex would also be covered by the provisions enabling 
positive action, so long as it was not disproportionate. (Q 179) 

Conclusion 

4.18. Here again, it follows from our acceptance of the limitation of the definition 
of services to that of Article 50 of the Treaty that health care services 
provided by the private sector would be included, whereas those provided by 
the public sector might not. We note that the latter point may be subject to a 
ruling by the ECJ. We are content to leave that issue with the Courts to 
resolve. 

4.19. We note the questions which have also been raised about gender-specific 
treatment and the reasonable right of patients to choose the gender of 
medical practitioners. These may need to be clarified. 

Recommendation 

4.20. We recommend that health services provided by the public sector 
should continue to be excluded from the Directive, although we note 
that the definition may be subject to a ruling of the ECJ.  

4.21. Some clarification may be needed over gender-specific treatment and 
the reasonable rights of patients to choose the gender of medical 
practitioners. We would recommend a practical and proportionate 
common-sense approach to both questions. 

Housing 

4.22. Although the provision of housing is specifically included in the draft 
Directive, the Government suggested to us at the outset that some 
clarification might be needed over the rights of those renting rooms in their 
private households to choose the sex of their tenants or lodgers. (Q 62) The 
DTI Minister subsequently told us some progress had been made in Working 
Party discussion in clarifying this aspect of the Directive. (Q 395) 

4.23. The Government also confirmed that amendments had been suggested to 
exempt refuges for victims of domestic violence, as well as preventing the 
infringement of private life or decency in the letting of private 
accommodation. (pp 21-23) 
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Conclusion 

4.24. These exemptions seem entirely sensible to us and we hope that they can be 
specifically incorporated in the draft Directive. 

Recommendation 

4.25. We recommend that specific exemptions should be made to cover the 
right of those letting out rooms in private accommodation, especially 
where facilities are shared, to stipulate the sex of tenants or lodgers. 

4.26. We also recommend that a specific exemption should be made to 
enable refuges for victims of domestic violence to be reserved for 
persons of one sex. 

Media and Advertising 

4.27. As noted in Chapter 2, the Commission’s Explanatory Memorandum stated 
that the representation of the sexes in the media and advertising could pose 
serious questions about the protection of the dignity of men and women. But 
media representatives had argued that attempting to regulate the content of 
the media would constitute an infringement of media freedoms. Although the 
Commission regarded the debate on this as being “far from over”, it 
concluded that it should not make proposals for the content of the media (or 
presumably advertising) in the present draft Directive.25 

4.28. Professor Burrows noted that the Commission’s original proposal to include 
content of media and advertising was problematic and that this was an area 
where legislation could not be drafted in sufficiently precise terms as to be 
meaningful. (pp 173-175) 

4.29. Professor McColgan thought that blanket coverage of sex discrimination in 
the media would be extraordinarily difficult to draft. It would raise freedom 
of expression issues within the European Convention on Human Rights and 
it would be undesirable to create a situation where every news article had to 
be scrutinised. But media organisations would be covered by the Directive, 
like any other providers of remunerated services to the public. It might, 
however, be possible to structure legislation so as to catch the most egregious 
examples of discrimination, such as those which were akin to the incitement 
of racial hatred. (Q 195-197) 

Conclusions 

4.30. We accept the difficulties involved in drafting specific legislation related to 
representation of the sexes in the media and advertising. 

Recommendation 

4.31. We recommend that the Commission’s decision to exclude the 
representation of the sexes in the media and advertising should be 
upheld because of the difficulties of drafting satisfactory workable 
provisions that would not infringe freedom of the media under the 
European Convention on Human Rights. 

                                                                                                                                    
25 COM (2003) 657 final 
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Sport, religion and voluntary bodies 

4.32. The Government told us they wanted to ensure that the Directive permitted 
single-sex sporting activities, including the gender of coaches and the 
provision of appropriate kit. (pp 21-23) 

4.33. They also believed that consideration needed to be given to ensuring that the 
Directive did not infringe religious doctrines and practices. Where visitors 
were admitted to religious sites in return for an admission charge, it should 
be possible for religious organisations to ensure that doctrinally-based rules 
or deeply-held religious convictions related, for example, to the wearing of 
appropriate clothing should be respected. 

4.34. Single-sex voluntary bodies and private clubs should also be expressly 
permitted. 

Conclusions 

4.35. These proposed exemptions seem to us to be entirely sensible. They may to 
some extent already be implicitly covered by Article 1.3. But we agree that, 
for the avoidance of doubt, it would be as well to refer to them specifically in 
the text of the Directive. 

Recommendation 

4.36. Although they may well already be implicitly covered by Article 1.3 of 
the Directive, we recommend that, for the avoidance of doubt, the 
Directive should make clear that sporting activities confined to 
competitors of one sex, including single-sex coaching and kit where 
appropriate, should be permitted. 

4.37. Although religious organisations would normally be exempted from 
the provisions of the Directive, we note that problems could arise 
where religious organisations were charging for admission to a 
religious site and wished to impose restrictions on clothing or 
behaviour related to religious doctrine or deeply-held religious 
convictions. We recommend that exemptions should be made to cover 
this. 

4.38. Though it, too, may well be implicitly covered by Article 1.3, we also 
recommend the Directive should make clear that it does not apply to 
single-sex voluntary bodies or single-sex private clubs. 

Gender Reassignment 

4.39. The Department’s EM notes that discrimination on grounds of gender 
reassignment is not mentioned in the Directive, although it is covered by ECJ 
ruling on the Equal Treatment Directive26 (1996). The Government wanted 
to explore the Commission’s intentions on this aspect. (pp 3-7) 

4.40. The EOC also recommended that gender re-assignment should be explicitly 
included to avoid doubt and provide consistency. They had received a 
significant number of complaints from persons of reassigned gender about 
exclusion from public houses and leisure facilities, for which they currently 
had no redress under the SDA. (pp 103-107) 

                                                                                                                                    
26 76/207/EC 
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4.41. The DTI Minister told us that little support had been received from other 
Member States over this question. She confirmed that gender reassignment 
was not expressly covered by the SDA, although less favourable treatment of 
a person because they were contemplating gender reassignment had been 
ruled as contrary to the Equal Treatment Directive by the Courts. The SDA 
had subsequently been amended to cover discrimination on grounds of 
gender reassignment in employment and vocational training. The lack of 
explicit reference in the Directive was probably unsatisfactory, although the 
Commission had opined during the discussion with Member States that 
gender reassignment would be covered. (Q 394) 

Conclusion 

4.42. If it is the case that persons of reassigned gender, or those contemplating 
gender reassignment, have been discriminated against in the supply of or 
access to goods and services because of that fact, it may be worth making an 
explicit reference in the Directive. But, in most cases, it seems to us that the 
relevant criterion is the treatment of the person concerned by reference to 
their sex at the material time. The absence of support from other Member 
States for an explicit reference is noteworthy. The Commission’s assurance 
that gender reassignment would be covered may be sufficient. 

Recommendation 

4.43. We recommend that consideration should be given to the inclusion of 
explicit provisions related to gender reassignment, although we are 
not completely convinced that they are necessary. 
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CHAPTER 5: POSITIVE ACTION AND BURDEN OF PROOF 

Positive Action 

5.1. Article 5 of the draft Directive says that the principle of equal treatment shall 
not prevent any Member State from maintaining or adopting specific 
measures to prevent or compensate for disadvantages linked to sex. 27 

5.2. The Commission’s EM28 states that such measures must be shown to be 
necessary, focused on overcoming a specific disadvantage and must be 
limited in time. They should be in force no longer than is necessary to deal 
with the problem identified. 

5.3. It gives as examples, the difficulty women have traditionally had over access 
to venture capital when starting businesses or in gaining support for the 
development of business ideas. One response to this problem had been to 
establish specific loans for women entrepreneurs at special rates or 
conditions. The provision of extra business support and advice services for 
women entrepreneurs was another option. Special services for women 
entrepreneurs, including dedicated banks for lending facilities, existed in 
some Member States. The Commission believed the Directive should not 
prohibit the possibility of such measures being taken. 

5.4. Dewar Research, a private body which collates information on social issues 
including sex equality and human rights, claimed that positive action for one 
sex was a euphemism for discrimination against the other. Although Article 5 
was carefully couched in sex-neutral language, they argued that the effect of 
the provision would be likely to be largely to the disadvantage of men. (pp 
181-183) 

5.5. As drafted, Dewar Research considered the Article was more likely to be 
exploited by women and their advocates than by men, even where men had 
comparable justifiable claims. They claimed that the Commission’s case for 
positive action was weak, nebulous and ambiguous. 

5.6. The Mankind Initiative, a registered charity which states that it monitors and 
promotes the interests of men, took a similar view. (pp 204-207) 

5.7. Parity thought it would be wrong to weaken the principle that contenders for 
any position should be decided only on merit and that gender or other 
orientation should not be a factor. (pp 207-208) 

5.8. The EOC thought positive action was a potentially useful element of the 
Directive, although it might only be used in relatively limited circumstances. 
But it was a permissive provision rather than one that would require bodies 
to take positive action. This should help to make it clear that those who were 
already taking positive action were covered by the law. (Q 273) 

5.9. The DTI Minister told us the Government’s view was that Article 5 was both 
justified and potentially beneficial. The Directive was couched in neutral 
terms. Positive action could therefore be equally justified for men as it could 
for women. It permitted Member States to take positive action without 
requiring them to do so. (Q 396) 

                                                                                                                                
27 2003/0265 (CNS) 
28 2003 657 final 
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Conclusion 

5.10. We note the examples where the Commission suggests that positive action 
might be justified and take the point that, as drafted, this is only a permissive 
provision. On the other hand, we also note the contentions by Dewar 
Research and the Mankind Initiative that this might work to the disadvantage 
of males. But we consider that it should be possible to revise the draft text, if 
necessary, to avoid that risk and to ensure the necessary proportionality. 

Recommendation 

5.11. We recommend that positive action should be permitted as proposed, 
provided that the relevant provisions are carefully examined and, if 
necessary, re-drafted so as to ensure that any such action is 
proportionate and not to the disadvantage of males. 

Burden of Proof 

5.12. Article 8 of the draft Directive permits Member States to take necessary 
measures, in accordance with the national judicial systems, to ensure that the 
burden of proof may be reversed in civil proceedings.29 

5.13. The Commission’s EM30 explains that this Article is a standard provision in 
Community anti-discrimination law. Once the plaintiff in civil discrimination 
proceedings has established facts from which the relevant court may presume 
that discrimination has taken place, the burden of proof should revert to the 
respondent. 

5.14. Dewar Research argued that this could be prejudicial to the right of a fair and 
public hearing, as protected by Article 6 of the European Convention on the 
Protection of Rights and Freedoms and to the principles of equality before 
the law as enshrined in the International Convention on Civil and Political 
Rights. (pp 181-183) 

5.15. We asked the DTI Minister whether the proposed reversal of burden of proof 
would be contrary to human rights legislation or whether it might create a 
presumption in the courts which would tend to disadvantage males. She 
replied that the Department’s view was that the reversal of the burden of 
proof was not contrary to human rights legislation since it only applied to 
civil litigation. She did not believe it would create a presumption of 
disadvantage because the Directive was neutral in terms and was in line with 
similar provisions in other anti-discrimination legislation such as the Race 
Directive, Employment Directive and the amended Equal Treatment 
Directive. (Q 397) 

Conclusion 

5.16. We are very cautious about this proposal. We understand that the scope is 
intended to be limited by the requirement to establish a prima facie case 
before the burden of proof is reversed, although that it is not stated clearly in 
the draft Directive. We also recognise that the proposal is consistent with 
existing anti-discrimination law. Even so, we feel that the merits of this 
proposal should be examined very carefully before being incorporated into 

                                                                                                                                
29 2003/0265 (CNS) 
30 COM (2003) 657 final 
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the Directive. If it is to be incorporated, the text should make clear that 
reversal of the burden of proof would only apply once a prima facie case had 
been established. 

Recommendation 

5.17. We recommend that the proposals to reverse the burden of proof 
should be examined very carefully before being incorporated into the 
Directive and that if they are to be incorporated the Directive should 
make clear that reversal of the burden of proof would only apply once 
a prima facie case had been established. 
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CHAPTER 6: ARTICLE 4: GENDER AS AN ACTUARIAL FACTOR 

6.1. This Article of the draft Directive has attracted the most controversy in this 
country. It generated most of the written evidence to the Inquiry, mainly 
from insurance interests. 

6.2. As originally drafted, Article 4 states31: 

Article 4 

Actuarial factors 

(1) Member States shall ensure that the use of sex as a factor in the calculation 
of premiums and benefits for the purpose of insurance and related financial services 
is prohibited in all new contracts concluded after [date referred to in Article 16(1)] 
at the latest. 

(2) Member States may defer implementation of the measures necessary to 
comply with paragraph 1 until [six years after date referred to in paragraph 1] at 
the latest. 

In that case, the Member States concerned shall immediately inform the 
Commission. They shall compile, publish and regularly update comprehensive 
tables on the mortality and life expectancy of women and men. 

6.3. The approach of Article 4 is contrary to that of Section 45 of the SDA32 
which permits gender to be used as a factor in making actuarial assessments 
for insurance purposes where it can be justified as reasonable. Article 45 of 
the SDA defines the justification as follows: 

Nothing in Parts II to IV shall render unlawful the treatment of a person in 
relation to an annuity, life assurance policy, accident insurance policy, or 
similar matter involving the assessment of risk, where the treatment- 

(a) was effected by reference to actuarial or other data from a source on 
which it was reasonable to rely, and 

(b) was reasonable having regard to the data and any other relevant factors. 

The Commission’s Views 

6.4. The Commission’s Explanatory Memorandum (EM) on the draft Directive33 
states that Article 4 is intended to make clear that the principle of equal 
treatment shall cover the use of sex-based actuarial factors in calculating 
premiums and benefits for insurance and related services. It would apply only 
to new business entered into after the transposition date. 

6.5. The EM notes the present freedom of insurance companies to set tariffs 
within the limits of Community law. It acknowledges that all insurance is 
based on pooling risk and the solidarity created between the insured. It notes 
that, as they are currently free to define the pool of risk, many insurers have 
divided men and women into separate pools rather than sharing risks 
between them. 34 

                                                                                                                                    
31 Commission document 2003/0265(CNS): Proposal for a Council Directive implementing the principle of 

equal treatment between women and men in the access to and supply of goods and services 
32 Sex Discrimination Act 1975 (c.65) 
33 (COM 2003) 657 final 
34 ibid 
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6.6. The Commission says that equal treatment for women and men is a 
fundamental right, to which the freedom to set tariffs must be subordinated. 
Separating men and women into separate pools is discriminatory. It leads to 
an unjustified difference of treatment, resulting in disadvantage for one sex 
or the other and should be prohibited.35 

6.7. The proposal in Article 4.2 to allow the transposition of this Article to be 
extended by up to six years is said by the Commission to be intended to 
avoid disruption, turbulence and distortion of competition in the insurance 
market.36 

DTI Comments 

6.8. The Government’s EM on the draft Directive37 notes that this proposal 
would affect all types of insurance and related financial services “with 
consequences that have not yet been fully identified”. In particular, it would 
prevent the current UK practices of using differing longevity rates for men 
and women in determining pension annuities or using sex-based data to 
assess motor insurance premiums. (pp 24-28) 

6.9. The EM reports claims by insurers that preventing them from using gender 
as a factor in pricing risks would introduce a new and non-transparent 
element of cross-subsidy which could have negative consequences for 
consumers and increase the cost of insurance generally. 

Insurers’ Views 

6.10. The Association of British Insurers (ABI) told us that British insurers 
supported the Directive’s aim of outlawing unfair sex discrimination in access 
to and supply of goods and services. But they argued that the Directive went 
beyond the well-established principle that unfair discrimination should be 
eliminated by proposing that any distinction on the grounds of gender should 
be prohibited. (pp 24-28) 

6.11. According to the ABI, risk assessment has been the basis of British insurance 
for more than 500 years. They claimed that this approach was fair and the 
cornerstone of pooling risk. Insurers included gender as a risk factor where it 
was relevant. Using gender in that way was not discriminatory if it was based 
on objective, reliable and relevant data. These principles had been enshrined 
in SDA 1975 and had been upheld in a Court judgment38. 

6.12. The ABI argued that excluding gender as a factor in assessing risk would lead 
to damaging consequences for vulnerable consumers. It would result in less 
accurate pricing which would expose insurers to greater risks. Inability to 
price risk accurately would mean that insurers had to hold more capital in 
reserve. Extra costs would have to be passed on to consumers in higher 
insurance premiums or reduced benefits. 

6.13. They also suggested that removing gender as a factor in assessing motor 
insurance premiums would affect road safety adversely. Younger women 
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drivers, who were statistically safer, would have to pay much more for their 
motor insurance, thus effectively subsidising younger male drivers who were 
a far higher risk. 

6.14. Because actuarial data showed that women lived longer than men, removing 
gender as a criterion would increase life assurance premiums for women aged 
60 by as much as 16% (with a corresponding fall in comparable male 
premiums of around 8%). Annuity rates for a woman aged 60 would increase 
by 2% and would fall for a man of the same age by 3%. As most annuity 
holders were male, annuity income in most annuitant households would fall. 

6.15. The ABI added that insurers were not arguing that unisex insurance would 
be impossible to implement, but that it would have unintended adverse 
consequences for consumers (Q 66). Complex calculations would be 
involved in putting insurance on a unisex basis, but the resultant premiums 
would be likely to be more than mid-way between existing male and female 
rates. (Q 69)Consumers’ interests were best served by leaving the market free 
to unfettered competition. (Q 77) 

6.16. They also claimed that the combination of the requirements of the SDA and 
market forces meant that insurers had to respond to significant changes in 
relevant factors such as life expectancy. It would be self-correcting.  
(QQ 116-117) 

6.17. The ABI also pointed out that their opposition to Article 4 was strongly 
supported by the Comité Européen des Assurances (CEA), the umbrella 
federation representing European insurers and reinsurers. (pp 24-28) They 
produced a copy of a CEA press release to support that statement. 39 

6.18. We had written evidence supporting these contentions from twelve insurance 
or reinsurance companies (pp 33-34, pp 34-43, pp 211-213, pp 210-212, pp 
190-193, pp 208-210, pp 171-172, pp 43-45, pp 199-202, pp 163-166, and 
pp 82-84), as well as from Lloyds (pp 202-204) and the AA Motoring Trust 
(pp 161-163). 

6.19. Lloyds commented that it did not believe the use of gender in insurance 
calculations should be regarded as discriminatory where differentiation by 
reference to gender could be shown to be objectively justified, as was 
currently permitted under UK domestic law. (pp 202-204) 

6.20. Scottish Widows estimated that the extra costs of administrative and 
marketing changes, retraining and developing new advice support systems 
generated by the Directive, if implemented as it stands, would be between 
£4-6 million. This cost would be passed on to consumers. (pp 208-210) 

6.21. Zurich Financial Services pointed out that British insurance was based on the 
principle of freedom to underwrite, as distinct from a solidarity-based system 
where policy holders paid a flat rate irrespective of personal risk profile. 
Where other European countries had experimented with removing gender as 
a criterion, premium rates had tended to rise in line with the highest risks.  
(pp 210-212) 

Actuarial Views 

6.22. The views of the insurers were supported by evidence from the Institute and 
Faculty of Actuaries. They confirmed that, if gender discrimination were 
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banned, women would get a better deal than men on annuities, because they 
would have to be given the same annuity as men even though they tended to 
live longer. The reverse would apply for life insurance. (pp 29-33) 

6.23. Although motor insurance was based on many factors, the Actuaries said 
these commonly included gender. But, because of the dynamic nature of the 
pricing process, it would be difficult for outsiders to comprehend how motor 
insurance premiums were calculated. (pp 29-33) Nevertheless, gender was 
particularly significant in assessing the risk of younger drivers who had not 
been able to build up a record of claims, convictions or accidents. (Q 141 
and Q 156) It was less relevant for private health insurance in the UK, 
because some of the risks tended to be carried by the NHS (Q 139 and  
Q 140). 

Adverse Selection 

6.24. According to the ABI, insurers would have to hold greater prudential 
reserves not only because the risks would be more difficult to predict 
accurately using other criteria, but also because insurers could not anticipate 
accurately how potential customers might respond to the changes caused by 
the Directive (Q 74). Insurers would have to guard against what they term 
“adverse selection” by policy-holders who realised the changes would mean 
that prevailing premium prices were below the risk that they brought to the 
insurance pool (Q 98). This would affect the overall balance on which 
policies were financed, and consumers would end up paying more (Q 95). 

Prudential Reserves 

6.25. The FSA claimed that UK insurers might need to set aside “up to £1 billion 
or even more” in extra prudential capital reserves to offset the additional risk 
of incorrectly estimating the consequences of the Directive. (pp 183-186) 

6.26. We had already seen that this figure had been quoted in a well-publicised 
speech by the Chairman of the FSA40. We asked the FSA to explain how they 
arrived at that figure and to put it in perspective in relation to the total 
capital provision currently allocated by UK insurers to cover such risks. The 
FSA replied that the figure of “£1 billion or even more” was a broad estimate 
“through time” depending on the volume of business that continued to be 
written, the level of conservatism in insurers’ pricing and the potential 
variation from year to year in the proportions of men and women buying 
each type of insurance product. (pp 187-188) 

6.27. The FSA estimated that the extra capital required would be around 1-2 % of 
single premiums for annuities, 3-4% of annual premiums for motor 
insurance and a rather higher percentage (30-40%) of new regular premiums 
for life insurance. Their estimate of around £1 billion should be compared 
with the present aggregate capital requirement of around £25 billion for UK 
life insurers and around £6 billion for general insurers. It should also be 
compared with the total estimated amount of new premium income for UK 
insurers in 2003 of respectively £7.5 billion for annuities, £1 billion for life 
insurance and £8.5 billion for motor insurance. (pp 187-188) 
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6.28. When we asked Treasury and ABI witnesses to comment on the FSA 
estimate, they said that the FSA was better placed to assess the additional 
capital requirements and that they were content with what was essentially a 
broad-brush estimate (Q 33, Q 92). The Financial Secretary, Ms Ruth Kelly, 
MP, described it as “probably in the right ball park” (Q 332). 

Competition from outside the EU 

6.29. The FSA also argued that British insurers would have to compete with 
insurers based in jurisdictions outside the EU, including the Channel Islands 
and the Isle of Man, who would be able to continue offering insurance 
products with premiums calculated on factors including sex. That could 
divert business from British men seeking annuities and women wanting life 
insurance or motor insurance cover. (pp 183-186) The Financial Secretary 
thought it was unlikely that companies based off-shore would be able to 
circumvent the Directive if they sold though UK intermediaries, which 
would be regulated by the FSA. (Q 333) 

Counter Arguments 

6.30. Professor McColgan argued that the freedom of insurance companies to 
discriminate on grounds of sex was anomalous and without any principled 
basis. It should be no more acceptable for insurers to use gender as a basis 
for assessment on grounds of rationality than it would be for them to 
differentiate on the basis of race, even if a rational basis for that 
differentiation could be statistically justified. By the same token, if employers 
were permitted to act with unfettered rationality they might prefer to avoid 
recruiting women of child-bearing age. (pp 69-72, Q 188, Q190, p 84) 

6.31. Professor Burrows argued that using aggregated statistics based on sex to 
justify differential pricing was a direct contradiction of the principle of equal 
treatment between men and women as an individual and fundamental right. 
(pp 173-175) 

Striking a balance 

6.32. The EOC contended that insurance companies should only be allowed to 
depart from the principle of equal gender treatment in strictly limited 
circumstances. It suggested that these should be: 

• where very clear differences in risks were directly related to gender (i.e. 
excluding those where gender is a proxy for something else) 

• where up-to-date relevant actuarial data indicated that such differences 
existed 

• where independent monitoring could offer consumers assurance that sex-
based factors were only used in these circumstances (pp 103-107, pp 
131-135) 

6.33. The EOC argued that insurance companies should have a positive duty to 
show that gender-based statistics were used only where it could be clearly 
demonstrated that there were real differences in risks between men and 
women which could only be attributed to gender. Insurers should be 
required to show that other relevant factors than gender had been taken into 
account, using a suitable comparative group between the sexes. (pp 131-135, 
QQ 286-289) 
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6.34. The proposed independent monitoring would need to be carried out by 
suitable national bodies with the necessary professional expertise and 
sufficient powers to ensure compliance that would: 

• be able to interact effectively and efficiently with insurers and consumers 

• have suitable expertise in actuarial matters, and 

• be independent enough for consumers to have confidence in the process 
(pp 131-135) 

6.35. The EOC recommended that the proposed monitoring should be positive 
and collaborative, designed to inspire consumer confidence without 
becoming burdensome for insurers. It should not be necessary to set up a 
new specialist body to carry it out in this country. The task could be made an 
extension of existing insurance monitoring This would enable the EOC to 
consider supporting individuals who might wish to challenge the monitoring 
or insurance pricing. 

6.36. Initially the EOC envisaged that the national monitoring bodies and insurers 
should investigate the current use of gender-based statistics to ensure that 
insurers were aware and confident of the rationale behind using gender-based 
factors. The monitoring bodies would then use the information to judge 
whether the current use of gender-based factors was appropriate and relevant 
for each type of insurance. Any use of incorrect or inappropriate data should 
be stopped. The review should show whether sufficient additional factors 
were being taken into account to ensure that pricing based on gender only 
reflected material differences in risk due to gender. 

6.37. After the initial evaluation, the EOC suggested that the monitoring bodies 
should be responsible for carrying out periodic reviews to ensure that any 
developments in risk prediction fairly reflected gender differences and that 
the continued use of gender-based statistics appropriately reflected material 
differences in risks between males and females. The data gathered in the 
monitoring process should be publicly available. The monitoring bodies 
should make regular public reports to help develop consumer confidence and 
enable consumers to understand better what risk factors were appropriate. 

6.38. We asked the Financial Secretary about these proposals. She replied that the 
UK had an open, competitive and efficient insurance market which broadly 
delivered fairness between men and women. Given the way that the 
insurance market worked, she doubted whether the proposed monitoring 
would add much benefit. It would be a major new departure for the FSA and 
she understood that the EOC did not have the right expertise to take on the 
role. Nevertheless, the Government was prepared to give the idea further 
consideration. (Q 316) 

6.39. The DTI Minister confirmed that the Government had an open mind on the 
proposal for independent monitoring, although she was not clear what it 
might add. (Q 399) 

Other Considerations 

Consultation and Research 

6.40. The ABI and the actuaries claimed that they had not been adequately 
consulted by the Commission when preparing the Directive. (pp 24-28, QQ 
84-87, 129-134). 
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6.41. Both Zurich Financial Services and GE Life regretted the Commission’s 
failure to carry out an in-depth cost benefits analysis of the impact of the 
proposed changes on the insurance market and consumers. (pp 210-212,  
pp 190-193) 

6.42. The Consumers’ Association said it had not been able to form a definitive 
view. But it called for the Government and the Commission to carry out 
more independent consumer-focused research to evaluate the relevance of 
gender when setting premiums, the aggregate position of women in insurance 
markets and the extent to which gender-based pricing could exacerbate 
detriment to women. This research should also include relative insurance 
practices in other Member States, consumer attitudes to equalising insurance 
rates and the potential impact of the Directive on the underwriting process 
on competition, choice and value in EU insurance markets. More attention 
should also be paid to potential losers and gainers, and especially the impact 
on pensioner households (pp 176-181) 

6.43. The Commission admitted that they had not analysed the additional costs 
which insurers might incur in implementing the Directive or made 
comparisons of insurance costs in different Member States. (QQ 369-370) 

6.44. The DTI Minister acknowledged the concern of insurers over lack of 
consultation. She said that not much formal consultation had taken place 
before publication of the draft Directive in December 2003. She told us that 
other Member States wanted more work to be done and an impact 
assessment made of the effects of Article 4. The Government wanted to see 
better evidence-based consideration and impact assessments for all EU 
legislative proposals. (Q 401) 

Transparency 

6.45. We were concerned about the apparent lack of transparency in actuarial 
practices and the difficulty for most non-specialists in understanding the 
basis on which actuarial decisions are made. We asked several witnesses 
about it. Dr Oonagh McDonald, Director of the Retirement Income Reform 
Campaign, shared our concern (QQ 226-227). The National Association of 
Pension Funds (NAPF) accepted that more should be done to make clear 
the consequences of decisions to consumers, but commented that complex 
considerations and technical jargon were not easy to explain clearly. (QQ 
260-261) 

6.46. The Actuaries outlined to us in broad terms how actuarial assessments were 
made. (Q 135) As noted in paragraph 6.23 above, they had already told us 
that it would be difficult for outsiders to comprehend how motor insurance 
premiums were calculated. (pp 29-33) They pointed out that the draft 
Directive did not require insurers to explain their calculations to consumers. 
(Q 154) 

6.47. The EOC thought that more needed to be done to ensure that consumers 
fully understood the consequences of commitments made, especially on 
pensions and annuities. (Q 307) 

6.48. The Financial Secretary agreed that consumers ought to be given clear 
information to help them to buy an appropriate product for their needs.  
(Q 334) 
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Single Market in Financial Services 

6.49. We became increasingly aware in the course of the Inquiry that the Directive, 
even if modified as we would wish, would bring about significant changes in 
the way that European insurance markets worked and contribute to the 
harmonisation of insurance practices. Given the relative size, maturity and 
global experience of British insurers, we thought this might present them 
with challenging new opportunities in developing a Single European Market 
in insurance and related financial services.  

6.50. We put this to the Financial Secretary. She replied that the Government was 
keen to create a single market in financial services. The Commission was 
showing an active interest in removing barriers in the market. Much 
remained to be done and not everyone was convinced of the desirability of 
expanding rapidly, even though it offered huge potential benefits. (Q 339) 

Conclusions 

6.51. In the next chapters we examine the likely consequences of Article 4 as 
drafted for specific insurance and related services and make 
recommendations on them. As a broad general guiding principle, however, 
the approach proposed by the EOC seems to us to be on the right lines. 

6.52. Although the requirements suggested by the EOC for continued use of 
gender criteria are broadly similar to those of Article 45 of the present Sex 
Discrimination Act 1975, we do not know how rigorously those provisions 
have been monitored or enforced. The additional safeguard of independent 
monitoring, as proposed by the EOC, seems desirable to ensure that any 
exceptions are fully justified. 

6.53. While we understand the motivation for introducing the Directive, the 
evidence we have seen indicates that in certain limited circumstances gender 
could be an appropriate and allowable factor for use in assessing insurance 
premiums and benefits. Where this could be objectively justified, it would 
meet the Commission’s expressed wish that the rules should be pragmatic. 41 

6.54. As drafted, the provisions of Article 4 seem to us to be far too sweeping. We 
are not sure that the consequences have been thoroughly-enough investigated 
and it is apparent from the evidence we have received that they will lead to 
anomalies and inconsistencies, which may not have been anticipated at the 
time of drafting. Some of these could be unfair to European consumers. 

6.55. We note the Financial Secretary’s confidence in the open, competitive and 
efficient nature of the insurance market in this country, although we have 
had no evidence on which we could base an objective assessment of that 
efficiency or the extent to which it may benefit consumers. Nor have we had 
any evidence of the relative characteristics of the insurance market in other 
EU countries. 

6.56. Although certain sectors of the insurance market in this country do appear to 
be highly competitive, we note that the business is conducted within the 
parameters of well-established trade practices. These have not been 
subjected, so far as we know, to rigorous independent examination to 
ascertain to what extent the best interests of consumers are served by them. 
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6.57. We do not find the FSA’s estimate of the extra prudential reserves which 
might be needed to offset the consequences of the Directive to be particularly 
useful. It is reasonable to assume that some extra reserve provision might be 
needed at the outset. But we consider that the more limited application of 
the Directive that we have in mind should not have as extensive an effect as 
that apparently anticipated by the FSA. We would expect insurers to be able 
to adjust to the changes in a relatively short time. Any impact on prices or 
benefits for consumers should be monitored independently to ensure that it 
was limited and reflected that adjustment fairly. 

6.58. In view of the importance and singular characteristics of the UK insurance 
market, we are very concerned that the leading British insurance trade and 
actuarial professional bodies were apparently not adequately consulted by the 
Commission in preparing the draft Directive and that a full impact 
assessment has still not been made of the implications of implementing this 
Directive. Full consultation with insurers and a detailed EU-wide assessment 
of the impact of the Directive are essential before it is implemented. Sound 
practical guidelines also need to be developed, in consultation with European 
insurers and actuaries. The Commission must submit proposals, based on 
those consultations, to the Council. 

6.59. We sympathise with the Consumers Association’s call for more research to 
be done on this aspect of the draft Directive and especially, as noted later, 
over the relevance of gender to longevity. But if the framework proposed by 
the EOC is accepted, we consider that the extended implementation period 
proposed for this Article should be sufficient to enable that research to be 
done by the Commission and for proposals for guidelines for implementation 
based on that research to be submitted for consideration by Member States. 

6.60. We remain concerned that the way in which actuarial assessments are made 
is not widely understood and the consequences for consumers thus not fully 
appreciated. We recognise that complex calculations are involved which may 
not be easy to explain, but they are at the heart of this Article and should not 
be allowed to remain buried in secrecy and obscure jargon. The operation of 
the Directive should be as transparent as possible. It should be regarded as a 
professional challenge by insurers and actuaries to make every effort to 
explain what is involved to consumers in readily-understandable terms. 

6.61. Taking a wider look, we were rather surprised that British insurers did not 
appear to have adopted a more positive approach to the longer-term 
prospects that developing a European Single Market in insurance and related 
financial services might offer and of which the changes proposed by this 
Directive could be seen as symptomatic. 

Recommendations 

6.62. We recommend that insurance companies should only be allowed to 
depart from the principle of equal gender treatment in strictly limited 
circumstances where the assessment of risk can be shown to have 
been objectively based on accurate, up-to-date and relevant actuarial 
data clearly indicating significant risks that are directly related to 
gender. The onus must be clearly placed on insurance companies to 
justify the use of gender as a criterion in assessing premiums and 
benefits. As soon as the circumstances can no longer justify the 
continued use of gender as a criterion, it should cease immediately. 
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6.63. We further recommend that the requirements for clear actuarial 
justification should be buttressed by independent monitoring in 
accordance with the principles of the Directive and the best interests 
of consumers. We envisage that this independent monitoring should 
be carried out by appropriate national bodies, including both the 
relevant professional expertise and adequate representation of 
consumers interests. 

6.64. We urge the Commission to engage in full consultation with 
representatives of British insurers and actuaries and corresponding 
national bodies in other EU Member States, and to produce from that 
consultation a full impact assessment of the likely consequences of 
implementing Article 4. The extended implementation period 
proposed for this Article of the Directive should also be used to allow 
for more research and consultation to be carried out by the 
Commission with a view to presenting for consideration by the 
Council draft proposals for workable guidelines to assist in the 
implementation of the Directive. 

6.65. We recommend that insurers should be required to explain the basis 
on which actuarial decisions are made in readily-understandable 
non-technical terms. 

6.66. On a wider perspective, we also recommend that British insurers 
should take a positive approach to the potential commercial 
opportunities presented by the prospect of developing a Single 
European Market in insurance and related financial services. 
Although it goes beyond the scope of this Directive, we believe that 
the changes the Directive will cause to insurance practices in the EU, 
even if it is modified as we would wish, should contribute significantly 
to the harmonisation process and should be studied by British 
insurers in the light of the longer-term opportunities that may 
present. 
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CHAPTER 7: ARTICLE 4: GENDER AND LONGEVITY: THE 
EFFECT ON LIFE ASSURANCE, PENSIONS, AND ANNUITIES 
AND OTHER FINANCIAL SERVICE PRODUCTS 

Longevity 

7.1. The Commission’s proposal to remove gender differentiation in calculating 
insurance premiums and benefits would affect life assurance, pension policies 
and annuities in the UK and at least some other EU Member States. This is 
because insurers and actuaries attach importance to the assumption that 
women live longer than men and use it as a yardstick when calculating 
premiums and benefits. 

7.2. On the basis of that assumption, premiums for term life assurance are lower 
for women than for men. Where pensions are converted to annuities the 
assumption works in the reverse direction: an annuity takes a lump sum, 
usually from a pension award, and converts it into regular payments from a 
given age over the remaining life of the policy holder. Consequently, a female 
annuity holder will typically receive less per month or year than a 
corresponding male because the assumption is that she will have to go on 
receiving that sum for longer. 

7.3. The Treasury told us that income protection, critical illness and long-term 
care policies and equity release products could also be affected by the 
banning of longevity assessments based on gender. (Q 23) 

7.4. As we see it, the two key questions here are therefore: 

• whether the underlying assumption that women live longer than men is 
correct; and, 

• how important sex is in determining longevity in comparison with other 
factors. 

7.5. The ABI produced a table, based on statistical data from the UK 
Government Actuary’s Department for the years 2000-2002, showing that 
men aged 65 had an average life expectancy of 15.93 years, whereas women 
at the same age had an average life expectancy of 19.02 years. 

7.6. They also produced a graph from the same source illustrating the average 
difference between male and female life expectancies at birth for the period 
from 1951-2003 and with projections from 2003 onwards, as follows: 
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Table 3, showing the difference between male and female life expectancies at birth for the period 1951-2026 (figures 

for 2003 onwards are projected). 
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7.7. This graph shows that the difference in life expectancy of men and women 

has reduced over the last 50 years but is now projected to remain at around 4 
years until at least 2026. (pp 24-28) 

7.8. According to the ABI, male and female longevity varied widely in different 
countries42 but male mortality rates were generally falling faster than female 
mortality rates. Nevertheless, the ABI did not expect the difference between 
males and females to disappear completely. (Q 115) 

7.9. Swiss Re, also quoting data produced by the Government Actuary’s 
Department, stated that the sex differential in life expectancy at the age of 50 
was 3.6 years in 2002. It was expected to narrow only to 3.1 years by 2041. 
(pp 65-68) Government Actuary’s Department data from 1901 showed that, 
although life expectancy of both males and females had increased over that 
time, a significant differential remained. This is shown by the following table: 

                                                                                                                                    
42 For example, in Cyprus women live 2 years more than men on average, whereas in Estonia the difference is 

as much as 12 years. 
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Figure 2: Life expectancy at age 45 in England and Wales and sex
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7.10. From several other statistical tables which they also produced in evidence, 

Swiss Re concluded that males had overall higher rates of mortality than 
females, even after allowing for other factors such as smoking, age and 
marital status. They asserted that biological differences between males and 
females would ensure that the sex mortality differential remains significant 
for many years to come. (pp 65-68) 

7.11. The Institute and Faculty of Actuaries also took the view that biological 
differences affected mortality. (Q 149) They explained that their judgements 
were informed by the Continuous Mortality Investigation Bureau (CMIB) 
which acted as a clearing house for insurance company data and published 
mortality tables, drawing on that and other information. These tables were 
used by insurance companies in calculating premiums and benefits, as well as 
in estimating prudential reserves (Q 135). 

7.12. This view of a biological difference in longevity between males and females 
was supported by evidence from several British insurance companies43 and by 
the Investment and Life Assurance Group. (pp 197-199) 

7.13. Professor Emily Grundy, Professor of Demographic Gerontology at the 
Centre for Population Studies of the London School of Hygiene and 
Tropical Medicine, confirmed that women currently live longer than men in 
virtually all populations. Moreover, life expectancy at the age of 65 was 
consistently higher for women than for men, with women generally enjoying 
at least 3 or 4 years of extra life. She produced tables of data, based on 
Government statistics going back to 1861. These showed that females 
consistently lived longer than males, even though the gap in longevity had 
changed over the years and varied in different countries. (pp 193-197) 

7.14. She told us that the gender gap in the UK had been diminishing in recent 
decades. It seemed very probable to her that this trend would continue. It 
reflected changes in smoking behaviour, the reduction of work-related risks 

                                                                                                                                
43 GE Life, (pp 190-193) Zurich Financial Services (pp 210-212), Legal and General (pp 199-202), AEGON 

UK (Scottish Equitable) (pp 163-166) 
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for males and a general lessening of differences in the lifestyles of women and 
men. Although more changes could be expected, biological and other factors 
indicated that it was very unlikely that the gap would disappear altogether. 

The Relative Importance of Other Factors 

7.15. On the other hand, the Commission’s Explanatory Memorandum 44 claimed 
that studies showed that sex was not the main determining factor of life 
expectancy and that other factors such as marital and socio-economic status, 
location and lifestyle had a significantly higher impact on life expectancy than 
sex. It asserted that “sex is at the very best a proxy for other indicators of life 
expectancy”. 

7.16. The Commission did not dispute that women tended to live longer than 
men, although they thought this had more to do with lifestyle, behaviour and 
societal roles than with biological or genetic factors. They had considered 
various studies45, but had not seen any convincing evidence to show that sex 
was more reliable as an objective basis on which to price insurance than 
anything else. (QQ 356-362). Their view was that the principle of choosing 
sex and not other factors was inherently discriminatory. (Q 363) 

7.17. The ABI claimed that the studies to which the Commission referred were 
narrowly-based and that the Commission had been selective in using material 
from those studies which supported the Commission’s arguments against 
gender-based assessment. (pp 24-28 and Q 91) The Actuaries also doubted 
whether the Commission had researched the actuarial implications 
adequately. (QQ 131-134) 

7.18. The Civil Service Pensioners Alliance argued that the longer life expectancy 
of women was not due to their biological sex but to lifestyle factors and 
geographical location. These accounted for the diminishing gap between 
male and female life expectancy, which was likely to reduce further as men 
and women increasingly adopted similar lifestyles. (pp 175-176) 

7.19. Dr McDonald quoted from an academic study 46which claimed that 12 risk 
factors influenced mortality after retirement: age, gender, race and ethnicity, 
education, income, occupation, marital status, religion, smoking, alcohol, 
obesity and general health. This study had concluded that all 12 were 
important enough to be included with socio-economic status and education 
as probably the most significant factors determining life expectancy. (pp 69-
72) 

7.20. She also argued that the CMIB tables on which actuaries and insurers relied 
(see paragraph 7.11 above) were out-of-date and that more sophisticated 
modelling techniques should be used by insurers. (pp 69-72,  
Q 212) 

7.21. Prudential challenged Dr McDonald’s arguments. They denied that the 
CMIB mortality tables were out-of-date and claimed a wide range of data 
was used by insurers and actuaries who employed sophisticated modelling 
techniques. They continued to believe that gender was the most significant 
predictor of life expectancy. (pp 97-101) 

                                                                                                                                    
44 14812/03 (COM 2003) 657 final 
45 The Commission subsequently produced a list of the sources of information used in drawing up proposals 

for the draft Directive. (pp 158-159) 
46 Factors Affecting Retirement Mortality, McDaid and Brown, University of Waterloo 2004 
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7.22. The National Association of Pension Funds (NAPF) thought the relationship 
between education and longevity was unproven. (Q 254) Lifestyle factors, 
especially smoking, were taken into account by insurers, but gender 
remained an accurate and reliable determinant. (QQ 250-256) 

7.23. Swiss Re argued that, even after taking account of smoking habits, residence 
and marital status, a significant sex mortality differential remained and that 
biological factors made a significant contribution to that differential. They 
cited a study47 of teaching and administrative staff of Roman Catholic 
brotherhoods and sisterhoods where, despite the absence of significant social, 
cultural, environmental and behavioural differences between men and 
women, the sex mortality differentials were similar to those of the general 
population. (pp 65-68) 

7.24. Scottish Widows said that attempting to assess lifestyle factors would be 
more intrusive, harder to monitor, more expensive and less reliable than 
using gender. (pp 208-210) Zurich (pp 210-212), Legal and General, (pp 
199-202) AEGON /Scottish Equitable (pp 163-166) concurred. 

7.25. AEGON/Scottish Equitable pointed out that gender was a particularly 
efficient factor to use in group policies where other individual factors were 
likely to vary widely and would be much less reliable as a basis for insurance 
cover. (pp 163-166) 

7.26. The EOC told us that it would be sensible for the policy framework to allow 
insurers to take gender into account so long as it remained a materially 
significant factor. They thought it was “clearly some way away” from a point 
where the life spans of the sexes might converge. (Q 284) 

7.27. The ABI did not expect the difference to disappear entirely (Q 115), but if it 
did they claimed that market forces and the Sex Discrimination Act would 
oblige insurers to recognise the change. (Q 116) 

7.28. The Financial Secretary thought that future trends in male and female 
longevity were inherently difficult to forecast, but she was not sure that it was 
useful to try to speculate at what point the gap might narrow because it 
might never do so. (Q 323) 

Conclusions 

7.29. On the balance of evidence we have received, it appears likely that the 
present trend for females to outlive males will remain. Although the longevity 
gap may well continue narrowing as the lifestyles of men and women become 
closer, unforeseen developments could change that trend. 

7.30. If the gap between male and female longevity were to disappear altogether, 
gender would no longer have any relevance in calculating insurance 
premiums and benefits and should no longer be allowed to be taken into 
account. 

7.31. We find it difficult to judge precisely how important that gap is in assessing 
the overall balance of factors which need to be taken into account in 
determining a fair assessment of insurance premiums and benefits. We note 
that, although insurers already take other factors into account to some 

                                                                                                                                    
47 Madigan. C. “Are Sex Mortality Differentials Biologically Caused?” Millbank Research Fund Quarterly 35 

(2), 1957 
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extent, they claim that such factors are more difficult, and thus more 
expensive, to establish than gender. 

7.32. We have no means of judging how much more difficult or expensive it might 
be to assess such factors in the fast-moving competitive environment in 
which insurance business is conducted, but we acknowledge that these could 
be valid considerations. We also appreciate that trying to establish them 
could be more intrusive and might produce less reliable results. 

7.33. We have already noted in the preceding chapter the insurers’ argument that 
being obliged to accept less reliable risk factors would mean that they would 
have to increase the prudential provision against risks, which in turn would 
add to the cost to consumers. Those arguments have, however, not been 
exposed to independent examination so far as we know. 

Recommendations 

7.34. We are satisfied, on the basis of the evidence we have received, that 
gender should be allowed for the time being as a relevant factor in 
calculating premiums and benefits for life assurance and annuities. 
We recommend that more independent research should be 
undertaken by the Commission on the relevance of gender in this 
context and a detailed report submitted to Member States and the 
European Parliament for further consideration before final decisions 
are taken on the implementation of this aspect of the proposed 
Directive. 

7.35. This research should also be intended to form the basis of guidelines 
for the application of our recommendations above on the objective 
criteria by which the continued use of gender as a factor in assessing 
insurance premiums and benefits should be permitted. 

7.36. If the gap between male and female longevity does disappear 
altogether insurance premiums and benefits must be rapidly adjusted 
to take account of the change. 
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CHAPTER 8: ARTICLE 4: GENDER AND ANNUITIES: A SPECIAL 
ISSUE FOR BRITAIN 

8.1. Any changes in the present method of dealing with annuities caused by the 
Directive will have special significance for this country. We were told by the 
ABI that the UK is the largest annuity market in the EU, if not in the World. 
They claimed that British annuities attract between £7-8 billion from 
maturing pension funds each year. (Q 80) The FSA and DTI confirmed that 
the estimated new premium income from UK annuities in 2003 was £7.5 
billion. (pp 187-188, Q 29) 

8.2. By comparison, we were told by the Treasury and the ABI that the French 
annuities market is a small niche one with mono-sex pricing based on female 
rates (whereas life assurance in France is based on male rates). (Q 34 and  
Q 80) 

8.3. As Dr McDonald pointed out, the UK is unique in imposing a legal 
obligation on all members of defined contribution and stakeholder pension 
schemes, as well as holders of additional voluntary contribution and personal 
pension plans, to purchase an annuity by the age of 75. (pp 69-72) 

8.4. The Financial Secretary made clear that, apart from concessions proposed in 
the Finance Bill for members of certain religious groups who have ethical 
objections to pooling risks with other parties, Government policy is to retain 
the requirement to convert private pension pots into annuities. This is 
designed to safeguard the investment which the Government has made 
through tax relief on pension contributions and ensure that retired people do 
not have to depend on state benefits as they grow older. (Q 325) 

8.5. Prudential estimated that imposing unisex annuity rates would reduce the 
income of male annuitants by up to 10%, depending on their age and the 
type of annuity purchased. Because of the additional risks and administrative 
costs caused by introducing unisex rates, they estimated that any offsetting 
gain for women would be limited, at best, to 2%. (pp 43-45) 

8.6. The ABI illustrated the likely change by saying that a woman aged 60 retiring 
with a pension fund of £22,000 (the average amount annuitised in 2003) 
should currently expect an income of around £75 a month from a single life 
inflation-linked annuity. An increase of 2% would provide only an extra 
£1.50 a month. (pp 24-28) 

8.7. The Pensions Policy Institute stressed that most pensioners do not buy 
annuities. As a result, changing to unisex annuities would make no difference 
to three quarters of pensioners. But, because most annuity holders are men, 
more than three times as many pensioners would receive a lower retirement 
income. (pp 107-113) 

8.8. The Institute also pointed out that 80% of current annuity purchasers have 
funds worth less than £30,000. The remaining 20% of annuity purchasers 
might be able to obtain a competitive unisex annuity rate leading to a 10% 
improvement for women and a 3% reduction for men. Women who 
depended on annuities taken out by male breadwinners would be worse off. 
(pp 107-113) The ABI concurred with the latter point. (pp 24-28) 

8.9. The NAPF drew attention to the marked shift in private sector pensions 
from defined benefit schemes, where the pension is related to earnings and 
years of service, to defined contributions, where the benefit is the sum of the 
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annual contributions accruing with interest on retirement. This would mean 
that annuities would have greater significance in the future. (Q 247) The 
EOC agreed. (pp 103-107) 

8.10. Dr McDonald highlighted what she regarded as the unfairness of the present 
arrangements by which women receive less in annuity payments per year 
than men for the same pension investment because of what she regards as a 
flawed assumption about women’s greater life expectancy. As an example, 
drawing on figures provided by the Annuity Bureau, she stated that a man 
aged 65 purchasing a single life annuity based on a fund of £100,000 would 
receive £146,251.20 if he lived till the age of 80 whereas a woman of the 
same age purchasing an annuity with the same sum and living to the same 
age would receive only £136,240.80 (pp 86-88). 

8.11. Drawing on preliminary findings from a study made by the Pensions Policy 
Institute, the EOC concluded that neither side of the argument for and 
against unisex annuities had so far been made conclusively. Unisex annuities 
were unlikely to be of significant or widespread benefit to those currently 
close to state pension age. Although in future more pensioners should have 
greater annuity income, the EOC doubted whether compulsory unisex 
annuities would generate significantly better or more widespread benefits. 
(pp 69-72) 

8.12. The Commission acknowledged that the UK annuity market was different 
from, and much larger than, those of other EU Member States. But it argued 
that all Member States must be treated in the same way. The Commission’s 
starting point was that using sex-based factors was inherently discriminatory. 
Some women might have to lose out, but what mattered was creating a fairer 
society. (QQ 374-5) 

8.13. The Financial Secretary thought that imposing a change to unisex annuities 
could cause insurers to set aside higher prudential reserves to compensate for 
inability to differentiate according to gender. This could affect prices. The 
rate on offer might be less favourable than mid-way between the current 
male and female rates and it could also lead to adverse selection. It was not 
clear what the overall effect might be. (Q 328) 

8.14. She acknowledged that the proportion of women retiring with personal 
pensions was likely to continue growing. Fewer women would have to rely on 
spouse annuities in future. The Government wanted women to contribute to 
pensions in a more flexible way, but life expectancy would still govern what 
they received. (Q 329) 

8.15. She also told us that the Treasury had argued against unisex annuities in a 
Green Paper on pensions in 2002. The Treasury did not want to see gender 
discrimination, but where gender could be objectively justified as a factor 
that could have benefits as well as costs for women it should be taken into 
account. (Q 312)48 

                                                                                                                                    
48 Treasury officials subsequently confirmed that the Green Paper in question was a joint consultative 

document entitled “Modernising Annuities” jointly produced by the Department for Work and Pensions 
and the Inland Revenue in February 2002 http://www.inlandrevenue.gov.uk/pdfs/mod_annuities.pdf This 
had contributed to the Green Paper on Pensions, also jointly published by the Department of Work and 
Pensions and the Inland Revenue, in December 2002  

 http://www.dwp.gov.uk/consultations/2002/pensions/gp.pdf 

 Paragraph 70 of Chapter 5 of that Green Paper reads as follows 
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Other Solutions 

8.16. Dr McDonald argued that other ways should be found of meeting the 
problem of inadequate female pension provision. She suggested that 
Netherlands Law 26711, introduced in January 2002, might be a model 
worth considering. It did not introduce unisex annuity rates per se in the 
Netherlands, but stated that men and women should receive equal pensions 
in defined contribution schemes. Pension scheme managers would have the 
choice from 2005 of either using unisex mortality tables or requiring 
employers to pay an extra premium for women so that they received the same 
pensions as men paying the same contribution. (pp 86-88 and Q 224) 

8.17. She told us that the Retirement Income Reform Campaign had also 
proposed an alternative scheme, based on a minimum annuity level similar to 
the Canadian Retirement Income Fund which might offer greater flexibility 
for women. (Q 204) 

8.18. The NAPF contended that the overall contributory basis of the state pension 
scheme tended to discriminate against women who had interrupted work 
patterns because of their responsibilities as mothers and carers. They 
advocated a universal state pension scheme, which they styled the Citizens 
Pension, as a solution to this problem. (pp 102-103 and QQ 262-265) 

8.19. The EOC strongly supported the recent recommendation of the Select 
Committee on Economic Affairs49 that basic state pensions should be paid on 
the basis on citizenship rather than contribution record. (pp 103-107) They 
submitted a paper setting out proposals for a Citizens Pension. (pp 131-135) 

Conclusions 

8.20. This is a complex topic. In principle, it seems to us not unreasonable that, if 
gender can be shown to be a relevant yardstick of longevity, then the benefits 
paid to female annuity holders should reflect their longer life expectancy. 
The research into the assumptions about longevity which we have 
recommended in the previous chapter should show whether this practice is 
relevant, justifiable and should continue. 

8.21. The evidence we have had suggests that the Directive, if implemented as it 
stands, would produce only marginal advantages for women in the short run 
because few women have sizeable annuities. At the same time, the many 
households which are still likely to depend on the annuity of a male 
breadwinner would tend to lose out. So far, the Commission has not 
produced a detailed impact statement which examines these factors. 

8.22. We recognise that the Directive would not apply to existing policies and that 
the situation may change if substantial numbers of better-off females with 
more sizeable independent pension pots come into the annuities market. 
Further consideration needs to be given to the effect this might have on the 

                                                                                                                                
 “Some have argued that providers should be compelled to offer unisex annuity rates, as women’s longer life 

expectancy results in them receiving lower annuity rates than men. The Government is not attracted to this 
proposal, as the evidence is that it would result in lower aggregate retirement incomes for the population as 
a whole, and only marginal – if any – benefits for women. It would increase the risk that provider firms 
would be taking on (because they would have to make assumptions about the proportion of men and 
women buying their policies) and this risk would have to be priced in.” 

49 “Aspects of the Economics of an Ageing Population” 4th Report, Session 2002-03. HL paper no. 179-1 
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implementation of the Directive and where the balance of advantage might 
lie for consumers if any changes were made. 

8.23. We are also convinced that particular attention must be paid to the unique 
characteristics of the annuity market in the UK at present because of the 
current legal obligation on certain pensioners to purchase annuities which 
makes it very different from annuity markets in other EU Member States. 

8.24. We have read with interest the proposals advanced by Dr McDonald, the 
NAPF and the EOC for alternative solutions to the problem of inadequate 
female pensions. We recognise the need for urgent attention to be given to 
that problem, but it goes well beyond the scope of our consideration of this 
Directive. 

Recommendations 

8.25. We recommend that, in addition to the research into the validity and 
relevance of gender in relation to longevity which we have 
recommended above, the Commission should produce a detailed 
impact statement for consideration by Member States and the 
European Parliament on the implications of the proposed Directive 
on future annuities for females and males and where the balance of 
advantage for consumers might lie. 

8.26. The Directive must take full account of the special circumstances of 
the annuity market in the UK, given its unique compulsory nature 
and size. 

8.27. It should also take due account of the likelihood that many women will 
continue in the foreseeable future to have to depend on the annuity of 
a male breadwinner and would thus stand to be penalised by changing 
to annuities where the benefits are no longer linked to an assumption 
of greater female longevity. 

8.28. The aim should also be for the Commission to produce from the 
impact statement and the research recommended, realistic proposals 
for guidelines for the practical application of our recommendations 
above on the objective criteria by which the continued use of gender 
as a factor in assessing insurance premiums and benefits should be 
permitted. 

8.29. We are very concerned about the problems identified in evidence of 
inadequate female pensions, caused by women having to interrupt 
their careers for family and other caring responsibilities. But we do 
not see the proposed Directive as a solution to that problem. EU 
Governments will have to find other ways of developing pension 
policies with a view to providing more equitable retirement income 
for women in future. 
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CHAPTER 9: GENDER AND MOTOR INSURANCE 

Claims Costs 

9.1. The ABI told us that gender was an important factor among those taken into 
account when assessing motor insurance premiums. Statistics compiled by 
UK insurers demonstrated conclusively that younger male drivers incurred 
greater claims costs than younger women drivers. (pp 24-28) 

9.2. In support of this, they produced a table based on an undated survey of ABI 
member companies showing that average claims costs of males between 17-
19 years of age were 61% higher than those of corresponding females. The 
difference dropped to 35% between the ages of 20-25 and to 18% between 
26-30. By the ages of 41-50 the difference had dropped to 17% and over the 
age of 50 it was down to 3%. (pp 24-28) This was supported by evidence 
from Diamond, a company specialising in motor insurance for women. (pp 
33-34) 

Motoring Offences 

9.3. The ABI also pointed to national crime statistics for England and Wales 
showing that men had incurred 97% of convictions for dangerous driving in 
2002. (pp 24-28) We examined the latest Home Office statistics50 which 
indeed show a consistently high rate of male convictions, as compared with 
females, for the most serious categories of driving offences between 1998-
2002. Males consistently committed over 85% of these offences throughout 
the period (between 94-96% for causing death or bodily harm and 
consistently at 97% for dangerous driving). 

Driver Behaviour 

9.4. The AA Motoring Trust drew our attention to studies carried out for the AA 
Foundation for Road Safety Research between 1991 and 2002 by 
Southampton and Reading Universities which showed that: 

• Most young drivers had the skill to drive safely, although some chose not 
to do so 

• Young male drivers were much more at risk than women drivers 

• Attitudes were formed well before driving age 

• Men tended to drive faster, commit more driving violations, were more 
inclined to take drink or illegal drugs while driving and were more willing 
than women to drive for longer periods without a break 

• The differences between men and women in the pattern of accident 
involvement had remained remarkably constant over the past 20 years, 
despite a substantial increase in the proportion of female drivers (pp 161-
163) 

                                                                                                                                
50 Home Office Statistical Bulletin: Motoring offences and breath test statistics, England and Wales 2002, 

dated 30 April 2004 Ref ISSN 1358-510X 
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Actuarial Views 

9.5. The Institute and Faculty of Actuaries told us that motor insurance risks 
were assessed by reference to a range of factors such as age, driving history 
and type of vehicle. But younger drivers, whether good or bad, had not had 
sufficient time to build up a record of claims, convictions or accidents to 
demonstrate their propensity for risk. Statistical analysis showed considerable 
differences in claims between males and females, especially between the ages 
of 17-25. Because the range of vehicles available tended to be more limited 
for younger than for older drivers, vehicle type was also a less significant 
criterion when assessing premiums (Q 141) 

9.6. The Actuaries also contended that any insurer who could find a better way of 
assessing good and bad younger drivers would be keen to offer cheaper rates 
to attract good younger drivers onto their books. 

Consequences of Gender Equalisation 

9.7. The FSA estimated that gender equalisation would mean that younger 
women would have to pay between 10-30% more for motor insurance. 
Premiums for younger males would be reduced, but overall costs would be 
likely to rise because insurers would be taking the risk of writing 
proportionately more cover for higher-risk men. (pp 183-186) 

9.8. Diamond considered that premium rates for young women would increase 
between 25-40% while premiums for women in their late 20’s and 30’s 
would probably be increased between 5-10%. They pointed out that motor 
insurance premiums are higher in the UK than in most other EU Member 
States because of the higher cost of injury compensation in this country. (pp 
33-34) 

9.9. We asked the Treasury and the ABI whether compensating savings might be 
made by insurers through gender equalisation within the same pool of motor 
policy-holders. They replied that any system changes were bound to incur 
extra costs and that risks were a far more significant cost factor than 
administrative expenses (QQ 45-50,111-112, 321) 

Road Safety 

9.10. The Treasury, the ABI, AA Motoring Trust and Diamond all believed that 
removing gender as a allowable factor for younger drivers could have adverse 
consequences for road safety. (Q 44, pp 24-28, pp 161-163 and pp 33-34) 
Professor McColgan doubted the validity of that argument (QQ 186-188) 

Possible Exceptions to Gender Equalisation 

9.11. The EOC thought that, in the absence of other relevant information, it could 
be legitimate to take gender into account when calculating motor insurance 
premiums for young or other newly-qualified drivers. (Q 277) 

9.12. The Treasury acknowledged that for drivers over 35 the difference in 
premium rates between women and men was small and that the other factors 
available to be assessed were probably sufficient to offset the gender 
difference. (Q 44, Q 319) 

9.13. Professor McColgan thought that the principle of removing gender 
discrimination should be regarded as more important than its effects on 
motor insurance premiums. The present arrangements penalised good young 
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male drivers. Insurance companies should be able find ways of compensating 
for the removal of gender discrimination without penalising either sex. E-
sure, (a motor insurer), registered strong disagreement with this assertion 
(QQ 186-194, p 84)51. 

Other Countries 

9.14. The ABI produced a table, based on information supplied by the CEA, 
showing that unisex motor insurance premiums were used in Denmark, 
Greece, Luxembourg, the Netherlands and Sweden while both unisex and 
sex differential premiums were available in Finland and Portugal. Motor 
insurance premiums were gender-based in Austria, Belgium, France 
Germany, Ireland, Italy and Spain, as well as in the UK. The CEA did not 
have comparable information for the ten new EU Member States. 

9.15. The Commission added that gender was not used as a factor in calculating 
motor insurance premiums in Latvia, Poland and Slovenia. In those Member 
States where gender was not used as a criterion, it did not seem to create any 
particular problems so far as the Commission was aware. The engine size of 
the vehicle, driver’s accident record and other factors were used instead. If 
that worked in some Members states, it ought to work in others, although 
admittedly it would be more difficult where drivers had little previous driving 
history (QQ 364-373). Opposition to the proposed change had come most 
strongly from the UK, Ireland and France. (Q 364) 

9.16. The Commission subsequently told us that Luxembourg was the only 
country on which they had relevant information on assessment of vehicles 
rather than drivers to determine insurance premiums. There only applicable 
criterion was the cylinder capacity of the vehicle. No distinction was made 
for the sex of the person insured. This practice followed a law introduced in 
1991, which provided that premiums should be determined by the relevant 
authorities rather than individual insurance companies. That law had been 
amended in 1994 so that insurance companies could now fix premiums by 
taking account of other factors including sex. But, in practice, insurance 
companies in Luxembourg still calculated motor insurance premiums only 
on the basis of the vehicle insured. (pp 158-159) 

9.17. The Institute and Faculty of Actuaries told us that gender was not permitted 
as a rating factor in the US State of Massachusetts52 where the State 
Insurance Commissioner set maximum rates. This was not generally 
regarded as a satisfactory model and, since it had been introduced, several 
American insurers had left that sector of the market. (Q 143) 

9.18. The ABI told us that unisex pricing for motor insurance had similarly not 
worked well when introduced in one Canadian province. (Q 105) 

                                                                                                                                    
51 The exchange of correspondence over this is published in the Annex to this Report (p 84). In support of 

their arguments esure also produced a copy of a survey entitled Sex Differences in Driving and Insurance Risk 
published by the Social Issues Research Centre, 28 St Clement, Oxford, OX4 1AB in June 2004 (not 
circulated). This concludes that psychological, neurochemical, hormonal and social factors contribute to 
markedly different driving behaviour of men and women. 

52 Supplementary written evidence from Swiss Re (p 67) refers to similar experience in the US State of 
Montana. 
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Conclusions 

9.19. We accept that due account should be taken of the relative motor insurance 
claims records of males and females. We also acknowledge the exceptionally 
high proportion of male convictions for serious motoring offences revealed by 
the Home Office statistics, even if it is assumed that those statistics are not 
adjusted for the relevant proportion of male and female drivers or for 
respective patterns of road use. 

9.20. We believe it would be quite wrong to penalize younger female drivers just 
for the sake of removing sex differentiation. We take the point that present 
pricing arrangements are unfair to responsible young drivers and we are 
concerned at the high cost of motor insurance for them. 

9.21. We note that in a minority of other EU Member States insurers do not 
appear to use gender as a criterion in assessing motor insurance premiums, 
although the Commission does not seem to have investigated the different 
arrangements in any detail and we have not had much evidence about what 
other factors are used or how well it works. 

9.22. We appreciate that the absence of alternative indicators of probable driving 
behaviour is a valid reason for using gender criteria to assess premiums for 
relatively newly-qualified drivers, especially where they are young. 

9.23. On the other hand, from our own experience as consumers we know that the 
motor insurance business in this country is highly competitive with 
substantial no claims bonuses and widely varying quotations available for 
more mature drivers with a good driving record. 

9.24. We also know from our own experience that motor insurers ask potential 
customers for a great deal of information besides gender (including age, 
marital status, occupation, previous claims and convictions records, type of 
vehicle, fitting of security devices, location where vehicle is kept and pattern 
of intended use). Motor insurers’ call centres often warn potential customers 
against giving false information and point out that information given may be 
shared between insurers. Having obtained this information, most call centres 
are usually able to produce an instantaneous premium quotation which will 
frequently vary in relation to those factors. This suggests to us that motor 
insurers already have the technology to process other relevant factors rapidly 
and that they use it extensively in assessing premium rates. 

Recommendations 

9.25. We call on the Commission to produce a detailed comparative 
analysis of the functioning and relative efficiency of motor insurance 
pricing policies in different EU Member States, as part of the full 
impact assessment of the proposed Directive which we have already 
recommended. 

9.26. Subject to consideration of that information, we recommend that it 
should be a reasonable objective to seek within a relatively short time 
to eliminate gender as a criterion for assessing motor insurance 
premiums for the most experienced drivers and to achieve fair and 
competitive pricing based on other factors than gender. 

9.27. An exception should be made for relatively newly-qualified drivers 
who have no proven track record of driving behaviour. 
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9.28. At the same time, we urge insurers to look for ways of reducing the 
burden of motor insurance premiums for responsible younger 
drivers. 
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CHAPTER 10: RECOMMENDATIONS 

10.1. We make this Report to the House with a recommendation that it should be 
debated as soon as possible. (paragraph 1.23) 

Purpose of the Directive 

10.2. We acknowledge that, in principle, it is in the common interest of the 
European Union to introduce legislation which attempts to extend the 
principles of anti-sex discrimination beyond those areas already covered by 
Community law and into the area of commercial transactions. We therefore 
support the introduction of such legislation so long as it can be shown to be 
necessary and soundly-based, proportionate and consistent with the 
principles of competence and subsidiarity. (paragraph 2.24) 

Definition of Goods and Services 

10.3. On balance, we recommend that the proposal to link the definition of 
services in the Directive to Article 50 of the Treaty should be accepted. We 
note that this would limit the scope of the Directive essentially to commercial 
transactions and would only appear to cover acts by public bodies where they 
are providing services for remuneration. (paragraph 3.33) 

10.4. While it might have been desirable to attempt to go further than this and to 
try to produce legislation more closely linked to the scope of our own Sex 
Discrimination Act 1975, we are persuaded by the evidence that we have 
seen that this could create difficulties of interpretation, competence and 
subsidiarity. We therefore recommend that it would be better to accept an 
essentially limited Directive which has a clear definition in the overall 
interests of extending the scope of anti-discrimination legislation to the 
supply and access to goods and services throughout the EU. (paragraph 
3.34) 

10.5. We also note the Commission’s intention to proceed on a step-by-step basis 
in extending anti-discrimination legislation. We recommend that they should 
do so very carefully, taking due account of the need for legal certainty and 
consistency, as well as questions of practicability, competence and 
subsidiarity. (paragraph 3.35) 

Exclusions and Omissions 

Education 

10.6. We recommend that education should not be included in the scope of the 
Directive: it would raise issues of competence and the limitation of the 
Directive to services provided for remuneration would mean making an 
undesirable distinction between private and public-sector education. 
(paragraph 4.8) 

Health 

10.7. We recommend that heath services provided by the public sector should 
continue to be excluded from the Directive, although we note that the 
definition may be subject to a ruling of the ECJ. (paragraph 4.20) 



 SEXUAL EQUALITY IN ACCESS TO GOODS AND SERVICES 55 

10.8. Some clarification may be needed over gender-specific treatment and the 
reasonable rights of patients to choose the gender of medical practitioners. 
We would recommend a practical and proportionate common-sense 
approach to both questions. (paragraph 4.21) 

Housing 

10.9. We recommend that specific exemptions should be made to cover the right 
of those letting out rooms in private accommodation, especially where 
facilities are shared, to stipulate the sex of tenants or lodgers. (paragraph 
4.25) 

10.10. We also recommend that a specific exemption should be made to enable 
refuges for victims of domestic violence to be reserved for persons of one sex. 
(paragraph 4.26) 

Media and Advertising 

10.11. We recommend that the Commission’s decision to exclude the 
representation of the sexes in the media and advertising be upheld because of 
the difficulties of drafting satisfactory workable provisions that would not 
infringe freedom of the media under the European Convention on Human 
Rights. (paragraph 4.31) 

Sport, religion and voluntary bodies 

10.12. Although they may well already be implicitly covered by Article 1.3 of the 
Directive, we recommend that, for the avoidance of doubt, the Directive 
should make clear that sporting activities confined to competitors of one sex, 
including single-sex coaching and kit where appropriate, should be 
permitted. (paragraph 4.36) 

10.13. Although religious organisations would normally be exempted from the 
provisions of the Directive, we note that problems could arise where religious 
organisations were charging for admission to a religious site and wished to 
impose restrictions on clothing or behaviour related to religious doctrine or 
deeply-held religious convictions. We recommend that exemptions should be 
made to cover this. (paragraph 4.37) 

10.14. Though it, too, may well be implicitly covered by Article 1.3, we also 
recommend the Directive should make clear that it does not apply to single-
sex voluntary bodies or single-sex private clubs. (paragraph 4.38) 

Gender Re-assignment 

10.15. We recommend that consideration should be given to the inclusion of 
explicit provisions related to gender reassignment, although we are not 
completely convinced that they are necessary. (paragraph 4.43) 

Positive Action 

10.16. We recommend that positive action should be permitted as proposed, 
provided that the relevant provisions are carefully examined and, if necessary, 
re-drafted so as to ensure that any such action is proportionate and not to the 
disadvantage of males. (paragraph 5.11) 
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Burden of Proof 

10.17. We recommend that the proposals to reverse the burden of proof should be 
examined very carefully before being incorporated into the Directive and that 
if they are to be incorporated the Directive should make clear that reversal of 
the burden of proof would only apply once a prima facie case had been 
established. (paragraph 5.17) 

Article 4 

10.18. We recommend that insurance companies should only be allowed to depart 
from the principle of equal gender treatment in strictly limited circumstances 
where the assessment of risk can be shown to have been objectively based on 
accurate, up-to-date and relevant actuarial data clearly indicating significant 
risks that are directly related to gender. The onus must be clearly placed on 
insurance companies to justify the use of gender as a criterion in assessing 
premiums and benefits. As soon as the circumstances can no longer justify 
the continued use of gender as a criterion, it should cease immediately. 
(paragraph 6.62) 

10.19. We further recommend that the requirements for clear actuarial 
justification should be buttressed by independent monitoring in accordance 
with the principles of the Directive and the best interests of consumers. We 
envisage that this independent monitoring should be carried out by 
appropriate national bodies, including both the relevant professional 
expertise and adequate representation of consumers interests. (paragraph 
6.64) 

10.20. We urge the Commission to engage in full consultation with representatives 
of British insurers and actuaries and corresponding national bodies in other 
EU Member States, and to produce from that consultation a full impact 
assessment of the likely consequences of implementing Article 4. The 
extended implementation period proposed for this Article of the Directive 
should also be used to allow for more research and consultation to be carried 
out by the Commission with a view to presenting for consideration by the 
Council draft proposals for workable guidelines to assist in the 
implementation of the Directive. (paragraph 6.64) 

10.21. We recommend that insurers should be required to explain the basis on 
which actuarial decisions are made in readily-understandable non-technical 
terms. (paragraph 6.65) 

10.22. On a wider perspective, we also recommend that British insurers should 
take a positive approach to the potential commercial opportunities presented 
by the prospect of developing a Single European Market in insurance and 
related financial services. Although it goes beyond the scope of this Directive, 
we believe that the changes the Directive will cause to insurance practices in 
the EU, even if it is modified as we would wish, should contribute 
significantly to the harmonisation process and should be studied by British 
insurers in the light of the longer-term opportunities that may present. 
(paragraph 6.66) 

Gender and Longevity 

10.23. We are satisfied, on the basis of the evidence we have received, that gender 
should be allowed for the time being as a relevant factor in calculating 
premiums and benefits for life assurance and annuities. We recommend that 
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more independent research should be undertaken by the Commission on the 
relevance of gender in this context and a detailed report submitted to 
Member States and the European Parliament for further consideration before 
final decisions are taken on the implementation of this aspect of the proposed 
Directive. (paragraph 7.34) 

10.24. This research should also be intended to form the basis of guidelines for the 
application of our recommendations above on the objective criteria by which 
the continued use of gender as a factor in assessing insurance premiums and 
benefits should be permitted. (paragraph 7.35) 

10.25. If the gap between male and female longevity does disappear altogether 
insurance premiums and benefits must be rapidly adjusted to take account of 
the change. (paragraph 7.36) 

Gender and Annuities 

10.26. We recommend that, in addition to the research into the validity and 
relevance of gender in relation to longevity which we have recommended 
above, the Commission should produce a detailed impact statement for 
consideration by Member States and the European Parliament on the 
implications of the proposed Directive on future annuities for females and 
males and where the balance of advantage for consumers might lie. 
(paragraph 8.25) 

10.27. The Directive must take full account of the special circumstances of the 
annuity market in the UK, given its unique compulsory nature and size. 
(paragraph 8.26) 

10.28. It should also take due account of the likelihood that many women will 
continue in the foreseeable future to have to depend on the annuity of a male 
breadwinner and would thus stand to be penalised by changing to annuities 
where the benefits are no longer linked to an assumption of greater female 
longevity. (paragraph 8.27) 

10.29. The aim should also be for the Commission to produce from the impact 
statement and the research recommended, realistic proposals for guidelines 
for the practical application of our recommendations above on the objective 
criteria by which the continued use of gender as a factor in assessing 
insurance premiums and benefits should be permitted. (paragraph 8.28) 

10.30. We are very concerned about the problems identified in evidence of 
inadequate female pensions, caused by women having to interrupt their 
careers for family and other caring responsibilities. But we do not see the 
proposed Directive as a solution to that problem. EU Governments will have 
to find other ways of developing pension policies with a view to providing 
more equitable retirement income for women in future. (paragraph 8.29) 

Gender and Motor Insurance 

10.31. We call on the Commission to produce a detailed comparative analysis of 
the functioning and relative efficiency of motor insurance pricing policies in 
different EU Member States, as part of the full impact assessment of the 
proposed Directive which we have already recommended. (paragraph 9.25) 

10.32. Subject to consideration of that information, we recommend that it should 
be a reasonable objective to seek within a relatively short time to eliminate 
gender as a criterion for assessing motor insurance premiums for the most 
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experienced drivers and to achieve fair and competitive pricing based on 
other factors than gender. (paragraph 9.26) 

10.33. An exception should be made for relatively newly-qualified drivers who 
have no proven track record of driving behaviour. (paragraph 9.27) 

10.34. At the same time, we urge insurers to look for ways of reducing the burden 
of motor insurance premiums for responsible younger drivers. (paragraph 
9.28) 
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APPENDIX 1: SUB-COMMITTEE G (SOCIAL AND CONSUMER AFFAIRS) 
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APPENDIX 2: LIST OF WITNESSES 

The following witnesses gave evidence. Those marked with a * gave oral evidence 

 

AA Motoring Trust 

AEGON UK 

TH Aldridge C.Eng MICE MCMI 

Actuarial Profession * 

Association of British Insurers (ABI) * 

AXA PPP Healthcare 

Professor Noreen Burrows, Jean Monnet Professor of European Law, University 
of Glasgow 

Civil Service Pensioners’ Alliance (CSPA) 

Consumers’ Association 

Department of Health (DoH) * 

Department for Trade and Industry (DTI) * 

Department for Work and Pensions (DWP) * 

Dewar Research 

Diamond Insurance * 

Direct Line Insurance Plc 

Equal Opportunities Commission (EOC) * 

esure Insurance 

Financial Services Authority (FSA) 

Professor Sandra Fredman, University of Oxford 

Laura Gaffney 

GE Life 

Professor Emily Grundy, Professor of Demographic Gerontology, Centre for 
Population Studies, London School of Hygiene & Tropical Medicine 

Investment and Life Assurance Group (ILAG) 

Ms Ruth Kelly MP, HM Treasury 

Legal & General 

Lloyd’s of London 

Mankind Initiative 

Professor Aileen McColgan, Professor of Human Rights Law, King’s College, 
London * 

Dr Oonagh McDonald CBE, Director, Retirement Income Reform Campaign * 

National Association of Pension Funds (NAPF) * 
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Ms Luisa Pavan-Woolfe, European Commission 

Pensions Policy Institute (PPI) * 

Prudential Plc * 

Scottish Widows Plc 

Ms Jacqui Smith MP, Department for Trade and Industry 

Standard Life 

Swiss Re Life & Health * 

Zurich Financial Services 
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APPENDIX 3: CALL FOR EVIDENCE 

The European Commission has issued proposals for a Council Directive 
implementing the principle of equal treatment between women and men in 
the access to and supply of goods and services (Commission Document 
14812/03 SOC 469 MI 283 SURE 24, dated 14 November 2003). This proposes 
to extend the principle of gender equality to commercial transactions involving 
goods and services. 

These proposals, if implemented as they stand, would forbid the use of gender 
criteria in determining prices for consumers. This is likely to have implications for 
the setting of some insurance premiums, as well as on the pensions and annuities, 
where gender is regarded as a relevant factor. 

Because of the importance of these issues, Sub-Committee G has decided to 
hold an Inquiry into the proposed Directive with the aim of producing a report to 
Parliament 

Interested parties are invited to submit written evidence to this Inquiry on any 
aspect of the Directive. Written evidence will need to be submitted to the 
House of Lords Committee Office by Thursday 29 April 2004. 

Evidence should be limited to five sides of A4 paper and should be set out in 
numbered paragraphs. Supporting material, such as tables of figures or extracts 
from publications, may be attached to the submission, but should not exceed four 
extra pages. The submission should be signed and dated, together with a note of 
the author’s name and status. It should make clear whether the evidence is 
submitted on an individual or corporate basis. Submissions by e-mail are preferred 
(as attachments in Word) with a signed hard copy to follow. 

Evidence submitted becomes the property of the Committee, and may be 
published. Witnesses may publicise their written evidence themselves, but in doing 
so should indicate that it was prepared for the Committee. 

Having reviewed the written evidence, the Sub-Committee may decide to invite 
some of those who have submitted it to give oral evidence on the record to a public 
meeting of the Sub-Committee. Additional written information may also be 
requested. 

2 April 2004 



64 SEXUAL EQUALITY IN ACCESS TO GOODS AND SERVICES 

APPENDIX 4: REPORTS 

Recent Reports from the Select Committee 

Review of Scrutiny of European Legislation (1st Report session 2002-03, HL 
Paper 15) 

Annual Report 2003 (44th Report session 2002-03, HL Paper 191) 

The Future of Europe: The Convention’s Draft Constitutional Treaty (41st 
Report session 2003-04, HL Paper 169) 

 

Session 2003-2004 Reports prepared by Sub-Committee G 

The Working Time Directive: A Response to the European Commission’s Review 
(9th Report, HL Paper 67) 
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APPENDIX 5: ADDITIONAL INFORMATION FROM THE DEPARTMENT OF 
TRADE & INDUSTRY 

The following letter from the Deputy Minister for Women and Equality was received after 
the Inquiry had been completed. 

 

Re: European Scrutiny Committee examination of Explanatory Memorandum on 
the Proposal for a Directive implementing the principle of equal treatment 
between women and men in the access to and supply of goods and services EM 
14812/03 

You will recall that I wrote to you on 15 December 2003 with a first EM on this 
subject and again, with a supplementary EM on 23 April 2004. In response to the 
Committee’s questions posed during the Inquiry by the House of Lords Sub 
Committee G (April – July 2004) Ministers and officials from the Department of 
Trade and Industry and HM Treasury have given oral evidence on several 
occasions, supported by supplementary written evidence from several other 
Government Departments. Andrew Smith, Secretary of State for the Department 
of Work and Pensions also wrote to you on 8 June informing you of the outcome 
of the 1 June Employment, Social Policy, Health and Consumer Affairs 
(ESPHCA) Council when this Directive was discussed by Ministers for the first 
time. 

Following the last Employment, Social Policy, Health and Consumer Affairs 
Council (ESPHCA) on 1 June negotiations continued for several weeks with no 
significant developments. We now know that during the summer break in August, 
the Dutch Presidency worked closely with the European Commission to seek a 
compromise. This appears to have had some success and the Commission have in 
fact moved their position substantially, especially on the critical issue of whether 
sex based actuarial factors can be used to determine insurance premia - a practice 
which the UK wishes to be allowed to continue. Compromise texts were presented 
to the Social Questions Working Group of officials on 7 September. During this 
Working Group the Dutch Presidency of the Council indicated that they are intent 
on pushing for rapid political agreement. This was formally confirmed to us on 8 
September after a Coreper meeting that day. 

I am therefore writing to inform your Committee that, due to the Dutch 
Presidency’s accelerated timescale, the Directive is now formally tabled for 
political agreement (as opposed to a general debate) at the Employment, Social 
Policy, Health and Consumer Affairs Council on 4 October 2004. 

I regret that the pace of events in Council and the timing of the Summer and 
Conference Recesses means that we may have to lift our scrutiny reserve. 

Negotiations on this proposal are still ongoing within Council Working Groups, 
with the last meeting before Council scheduled for 21 – 22 September. It is 
currently anticipated that negotiations may continue into Council itself on 4 
October. If the Dutch wish to achieve political agreement on 4 October does in 
fact prove to be too ambitious, then the next opportunity for Ministers to discuss 
this proposal at the ESPHCA will be on 7 December. If this is the case, then we 
will of course be able to seek Scrutiny clearance in the usual manner. 

I recognise that your Committee has not yet cleared this proposal and you still 
have a number of concerns. 
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As we set out in the April EM, in Article 4 of the draft Directive it is the 
Commission’s intention to prohibit the use of sex as a criterion for pricing risk for 
insurance products. This might, for example, prevent the current UK practice 
(based on an exception to the SDA) of using differing longevity rates for men and 
women to determine pension annuities, or sex-based data to determine motor 
insurance premiums. 

Following extensive negotiations there remain clear differences of principle as well 
as of detail between Member States. In order to achieve unanimous agreement on 
the Directive as a whole at the October Council it seems likely that it will be 
necessary to devise wording for Article 4, which does not produce radical change 
to existing national practices. This is in line with the UK’s negotiating position 
since we are concerned that Article 4 as originally proposed did not in fact advance 
the principle of equal treatment of women and men. The potential negative 
consequences for consumers and for the UK financial services industry outlined in 
the April EM will also be avoided. We have said previously that the Commission 
should undertake further research into the costs and benefits of unisex insurance 
pricing. The Commission can of course do this independently of this Directive and 
retains the prerogative to make further proposals in the future. 

The other issue still to be resolved in negotiations on this Directive concerns 
exemptions. As the draft Directive is cast in general terms, we have sought to 
ensure that there is a broad general exemption permitting differences, on the basis 
of sex, provided that the differences are justified by a legitimate aim and the means 
of achieving that aim are appropriate and necessary. 

We have sought an explanatory recital reflecting the most widely used and 
significant exemptions in the Sex Discrimination Act (SDA) and protecting 
freedom of association (including single sex voluntary bodies and clubs) and of 
religion. We have also sought a mention for single sex sporting events, which are 
specifically permitted by the SDA. Generally we do not anticipate serious 
difficulties for organisations or activities in the UK that currently benefit from the 
SDA exemptions in satisfying the criteria of a legitimate aim but we cannot of 
course guarantee that in all cases. 

I have considered whether we should lobby the Dutch to delay political agreement 
until the next ESPHCA Council in December and to have an orientation debate 
on 4 October. Of course it is for the Presidency alone to set the agenda for 
Councils and Member States can only suggest amendments rather than insist on 
them. However, I have judged that this might have a detrimental impact on other 
employment and social dossiers where the EU is in the midst of complex 
negotiations. 

I am aware that this is short notice and the end of the Parliamentary Session 
creates difficulties as the timetable does not fit with that of the Council 
negotiations. I also understand that you are scheduled to publish the report based 
on your Inquiry into the Proposal during the latter part of September, and it is 
unlikely that we shall have been able to respond substantively to the report before 
4 October. However, I wished to write to you as soon as possible to alert you to 
the situation and its possible implications. 

I would like to assure you that my officials and I are committed to respecting 
Parliamentary Scrutiny procedures and I regret that this situation has arisen in this 
case due to circumstances outside our control. 

 


