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Evidence from the Minister for 
Europe on the Brussels European 
Council 

1. In recent years it has been our practice to take evidence regularly, normally 
after the six-monthly meetings of the European Council, from the Minister 
for Europe at the Foreign and Commonwealth Office. 

2. Accordingly, in this Report we make available, for the information of the 
House, the oral evidence given to us by The Rt Hon Denis MacShane MP, 
Minister for Europe, on the outcome of the Brussels European Council held 
on 12/13 December 2003. 

3. We publish (see Appendix 1) the Italian Presidency’s declaration on the 
outcome of the Intergovernmental Conference (IGC) although we note that 
the declaration has no formal status and is not binding on other Member 
States or on future presidencies. We also publish (see Appendix 2) the 
Government’s response to the Committee’s report ‘The Future of Europe - 
The Convention’s Draft Constitutional Treaty’ (41st Report session 2002-
03, HL Paper 169).  

4. The Committee intends to keep progress on the draft Constitutional Treaty 
under review and intends to hear from the Minister for Europe after the 
European Council on 25/26 March. 

5. The topics covered in the evidence printed below are as follows: 

• Continuation of the IGC (QQ 10-11) 

• Defence and Foreign Affairs (QQ 8-9) 

• Enlargement (Q 7) 

• EU Budget (QQ 15-17) 

• Points of consensus and division (QQ 5, 18) 

• Publication of an IGC report (Q 20) 

• Publication of an updated Draft Treaty text (QQ 21-22) 

• Subsidiarity (Q 14) 

• Timing of future negotiations (QQ 3, 4, 12) 

• Voting weights (QQ 1, 2, 6, 12-14) 
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APPENDIX 1: DECLARATION OF THE PRESIDENT1 

In conducting the Intergovernmental Conference the Italian Presidency’s aim 
was to abide as closely as possible by the draft drawn up by the Convention, 
which was the outcome of thorough, democratic debate, but it was ready to 
give constructive consideration to the proposals made by each Member 
State, in order to accommodate legitimate demands that could not be set 
aside.  

This difficult work resulted in a text supported by a large majority of the 
Member States, which will henceforward be considered as a “negotiating 
acquis” not open to further discussion, thereby achieving a significant 
advance on the path of closer integration between the States and the citizens 
of the enlarged Union.  

The Presidency notes that it found a general desire to move towards a more 
integrated and more ambitious Union. The responsibility for continuing 
along that path and taking forward that undertaking will be a joint one.  

The Presidency confirms that the hopes on which the Treaties of Rome were 
based continue still today to constitute a heritage of ideals handed down by 
the generation of the founding fathers to the Europeans of tomorrow.  

                                             
1http://www.fco.gov.uk/Files/kfile/ItalianEUPresidency_12_13122003_BrusselsEuropeanCouncilC

onclusions.pdf 
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APPENDIX 2: GOVERNMENT REPONSE TO THE COMMITTEE’S 
41ST REPORT ON THE CONVENTION’S DRAFT 
CONSTITUTIONAL TREATY2 

General 

1. The Government is very grateful to the Committee for this comprehensive 
and considered Report, and welcomes its close, expert examination of the 
Convention’s draft text.  This text is the basis of negotiations at the Inter-
Governmental Conference (IGC), which is still ongoing.  The Government 
will of course take account of the Committee’s views and recommendations 
during the remainder of those negotiations.  The approach of the 
Government to the IGC, set out in Command Paper 5934, has all along 
been informed by previous Reports of the Committee as well as by debates in 
both Houses of Parliament. 

2. We believe that the Convention’s draft is a good starting point for the 
negotiations in the IGC, and that any final Constitutional Treaty, subject to 
the amendments we aim to achieve at the IGC, should serve the national 
interest as well as meeting its objectives of reform, transparency and 
effectiveness for the European Union. 

3. The House of Lords Constitution Committee issued its ninth report of the 
2002-03 session on 15 October.  The Report asked no specific questions of 
the Government, but drew attention to various provisions of the Treaty and 
suggested that it might examine them in more depth in due course.  We hope 
that this Response goes some way to answering any questions the 
Constitution Committee may have about the Treaty.  We also endeavour in 
this Response to reply to some of the points and questions raised by that 
Report, and will refer to its relevant paragraphs and written evidence when 
doing so. 

4. Where this Response refers to the Articles of the draft Treaty it is to the 
Convention’s text, laid before Parliament in August as Command Paper 
5897.  Since then some Articles have been renumbered or re-worded as part 
of the process of negotiation and also the work of the Working Party Group 
of IGC Legal Experts, chaired by Jean-Claude Piris, Legal Adviser to the 
IGC and Director General of the Council Legal Service (referred to in our 
Response as the Legal Experts Group).  The Group has suggested technical 
amendments to the Convention's text, and the Protocols annexed to the 
existing treaties, and we have placed copies of their revised text in the 
Libraries of both Houses. 

5. We have made every effort to respond swiftly to the Report so that it can 
contribute to the continuing Parliamentary debate before the conclusion of 
the IGC. 

                                             
2 The Committee’s own conclusions appear in bold.  



6 EVIDENCE FROM THE MINISTER FOR EUROPE ON THE BRUSSELS EUROPEAN 
COUNCIL 

Introduction 

The IGC 

Discussion of issues raised by the draft Treaty has to be during the 
IGC, as the subsequent ratification process by national parliaments 
does not allow an opportunity for amendment of the Treaty, only for 
its approval or rejection. (paragraph 9) 

6. The Government agrees that Parliament must discuss the draft Treaty before 
it is finalised and signed, in order that the Government’s approach to the 
negotiations can be guided by Parliament’s views.  For this reason it has 
provided many opportunities to debate the Treaty on the floors of both 
Houses, and welcomes the sixteen Reports so far issued by Parliamentary 
Committees on the Convention’s draft text and the IGC (thirteen from the 
Lords Select Committee).  Ministers are attending eight Committee sessions 
on the IGC this autumn, including three of the new Standing Committee on 
the IGC.   

7. The Convention on the Future of Europe provided a previously unparalleled 
opportunity for members of national Parliaments to participate in the 
negotiation of a new Treaty. This was a welcome development on which we 
hope to build for the future, and on which we hope to learn of the 
Committee’s views in due course (paragraph 130 of the Report).  We also 
asked the Presidency to invite national Parliamentarians to participate in the 
proceedings of the IGC (a possibility raised by Paragraph 7 of the Report), in 
a letter to the Italian Foreign Minister of 31 July 2003.  This proposal 
however did not, unfortunately, enjoy widespread support from EU partners. 

8. We welcome the Committee’s view that the Government “has continued in 
the open spirit of the Convention” (paragraph 219).   

We are concerned that if absolute priority is given to reaching 
agreement on the draft Treaty by the end of the year, this will 
undermine the need for a serious discussion of what are complex and 
significant issues. We nevertheless endorse the decision made by the 
European Council that the IGC should complete its work in time for it 
“to become known to European citizens before the June 2004 elections 
for the European Parliament”. (paragraph 12) 

9. The Government would be happy for the IGC to conclude in December, but 
agrees that this should not be at the expense of a thorough discussion of the 
issues nor the quality of the result.   

We urge the Member States, as they engage in constitutional 
discussions, not to lose sight of the overriding importance of ensuring 
that reforms to complete the Single Market are carried through.  To 
this end we make recommendations about the need for flexibility in 
the Stability and Growth Pact. (paragraph 24) 

10. The Government is committed to further reforms to realise the benefits of 
increased competition and market integration through the Single Market, as 
set out in the February 2003 progress report on economic reform in Europe.  

11. On the Stability and Growth Pact (SGP), our position remains that it should 
be interpreted to ensure that it takes account of the economic cycle, 
sustainability and the importance of public investment. As the Financial 
Secretary to the Treasury said in her oral evidence to the Committee on 28 
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January 2003, “...it is now the case that the Council and the Commission 
take into account not just the hard and fast 3 per cent rule, but also take into 
account the debt positions of different countries and also the cyclical factors; 
and the use of automatic stabilisers has been specifically mentioned... the 3 
per cent reference value has been given operational use through a set of 
guidelines - the Code of Conduct, agreed in 2001 - which suggests there is 
room for flexibility within it.”  

The need for more detailed analysis 

We are pleased to note the Government’s undertaking to provide an 
analysis of the draft Treaty against existing Treaty provisions. We 
would expect this document, in analysing every Article of the draft 
Treaty, to identify in particular which provisions are new, and where 
there are changes to competences and to provisions for QMV. It will 
also be important for the Government to set out their understanding 
of the inter-relationship between the provisions which affect decision-
making, including the passerelle, the right of initiative and the 
flexibility clause. Such analysis should be made available to 
Parliament and to the public as soon as possible as the IGC unfolds, 
as our Government’s negotiators are already engaged in work in the 
IGC. The analysis should also include a more detailed glossary than 
that provided for the general reader in the White Paper. 
(paragraph 27) 

12. The Committee cites Baroness Symons’s undertaking on 9 September that 
this Response would address Lord Grenfell’s request made in the Lords 
debate of that day- a request which had been raised previously in similar 
terms by Lord Norton of Louth. We can confirm that we will be happy to 
provide this analysis for Parliament, but would prefer to do so when a final 
text of the Treaty is available.  Currently the text is subject to the political 
negotiating process and has also been through a technical review conducted 
by the Legal Experts Group. This means that the eventual text will be 
different – in terms of substance, but also the numbering of articles, etc. – to 
that produced by the Convention.  In the meantime, any analysis of the text 
as it currently stands would be out-of-date by the time it was completed.  
Rather than place an inadequate analysis before Parliament, therefore, we 
intend to make it on the basis of the final text. 

13. Ministers however stand ready to answer specific questions on the draft 
Treaty and the progress of the negotiations, including at the three Standing 
and Select Committee sessions scheduled for December. We will also 
endeavour to make relevant documents available to the House showing detail 
of the progress of negotiations. As an example, we have recently placed 
copies of the latest proposed reworking of the draft Treaty text to emerge 
from the Legal Experts Group in both Houses of Parliament, showing the 
renumbering of certain articles and the rewording of others.  
Parliamentarians have as a result had no shortage of information on the 
Convention’s text and the proceedings of the IGC. 

Definition and objectives of the Union 

We are satisfied that a definition of “citizens” is not necessary for the 
purposes of Article I-1. (paragraph 52) 
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We see no cause for concern in Article I-3(1) (the Union’s aim). 
(paragraph 53) 

We welcome the removal of the phrase “ever closer Union”. 
(paragraph 54) 

14. We welcome the Committee’s views.   

The draft Treaty expressly states that the Union can only act within 
the limits of the competences which the Member States have 
conferred upon it (Article I-9(2)). We support this approach because 
the draft Treaty makes plain the intention that the European Union 
remains a union of sovereign Member States. (paragraph 55) 

15. We agree that Article I-9 (2) is plain and explicit, and that the draft Treaty 
spells out that the EU is a Union of sovereign Member States.  We note that 
it is one of the Articles to which the Constitution Committee Report draws 
attention (its paragraph 24(1)). 

What is meant by “in the Community way” needs to be made clear. 
The extent to which this phrase, because of its position and 
prominence in Article I-1(1), may, intentionally or not, constitute a 
superior rule or governing principle also needs further examination 
and explanation. In particular, the relationship between Article I-1(1) 
and those provisions of the new Treaty dealing with the CFSP need 
further careful examination. The concern strongly expressed about 
this matter in the House’s debate on 9th September supports our 
view. (paragraph 59) 

16. Although the phrase “in the Community way” is located in Article I-1, Part I 
is not given a higher status than the other Parts.  The ECJ would be unable 
to have jurisdictional control over the CFSP in accordance with the 
Community method, to the extent that ECJ jurisdiction is excluded from 
applying to the CFSP by Article III-282.  Whether or not the principle of 
“the Community way” is included in the Treaty, the ECJ is likely to draw on 
its previous case-law, interpreting the European Community Treaty where 
relevant. 

Overall, however, the draft Treaty’s definition of the EU clearly sets 
out for the citizen what the EU is. (paragraph 60) 

17. The Government agrees. 

By dropping an unnecessarily rigid formulation requiring the Union 
to maintain the acquis communautaire the draft Treaty could 
provide some flexibility, which we welcome. (paragraph 64) 

18. We note the Committee's view on the possible omission of the reference to 
the acquis communautaire. The continuity of existing legislation, case-law and 
other instruments is essential to provide legal certainty and security - in 
particular for companies and individuals - and to avoid any possible legal 
vacuum. References to the acquis communautaire are intended to address this. 
However, as Article IV-3 of the draft Treaty makes clear, these instruments 
remain subject to amendment or repeal. References to the acquis therefore 
entail no loss of flexibility with relation to the future development of Union 
law or other instruments. 

We recommend that the Government, as part of its analysis of the 
draft Treaty, indicates in the case of each objective of the Union set 
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out in Article I-3 how the wording has changed from any previous 
text. In addition, to promote public understanding and thus help to 
meet the objective of clarity, the European Union should publish with 
the final Treaty a detailed explanation of how each of the objectives 
affects citizens as individuals. (paragraph 65) 

19. We will be happy to address the Committee’s first point when we produce 
the analysis requested in paragraph 27 of the Report. We note the 
Committee’s thoughtful proposal that an explanation for the public of how 
the objectives affect citizens as individuals would be useful in promoting 
public understanding of the Treaty, and its implications.  We will discuss this 
idea with other Member States and the Presidency. 

Competences 

The use of Union competence is expressly stated to be governed by the 
principles of subsidiarity and proportionality. What is not said, 
though it may be implicit or be implied from Article I-7, is that the 
exercise of Union competences is also governed by the need to respect 
fundamental rights. We believe that this should be made express in 
Article I-9. (paragraph 69) 

20. We agree with the Committee that the Institutions of the European Union 
must respect fundamental rights in the exercise of their competences.  If 
agreed, the incorporation into the Treaty of the Charter of Fundamental 
Rights, and separately EU accession to the ECHR, would ensure this without 
a specific reference in Article I-9.  In any case, respect for human rights is 
already included in Article I-2 of the Convention's text as a value on which 
the Union is founded, in addition to the references of Article I-7. Article II-
51 makes it clear that the institutions of the Union must respect the rights, 
observe the principles in the Charter and promote its application in 
accordance with their powers and respecting the limits of the powers of the 
Union as conferred on it by other Parts of the Constitutional Treaty. 

The reference to “competition” being a matter of exclusive 
competence, though qualified by the phrase “necessary for the 
functioning of the internal market”, is still confusing and needs 
clarification. (paragraph 71) 

21. The Government agrees that the reference to “competition” being a matter 
of exclusive competence is confusing.  The addition of the qualification 
“necessary for the functioning of the internal market”, however, was the 
result of our arguments in the Convention, and the detailed articles in Part 
III give further definition of the scope of the provision.  We are considering 
whether further clarification is necessary. 

We note the Government’s assurance that the draft Treaty “for the 
most part clarifies rather than alters the current division of powers”. 
The list of exclusive competences is short and according to the 
Convention’s Praesidium reflects the list of exclusive competences 
under existing Treaties. We accept this assurance. Article I-12(2), 
however, appears to give a power to amend the list in the case of 
concluding international agreements and we would welcome an 
explanation of the effect of this provision. (paragraph 72) 

22. Article I-12(2) does not provide any power to change the list of areas of 
exclusive external competences set out in Paragraph (1) of this article. It is 
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intended to codify the existing ECJ case-law, including in the AETR case 
(Case C-22/70, Commission v Council) and Opinion 1/76 (Rhine 
Navigation), on existing, exclusive, Community competence in the external 
sphere. The Legal Experts Group has recommended some helpful 
clarification, so that the text reads (new elements underlined, deleted 
elements in strikethrough): “The Union shall also have exclusive competence 
for the conclusion of an international agreement when its conclusion is 
provided for in a legislative act of the Union or is necessary to enable the 
Union to exercise its internal competence, or affects an internal Union act 
insofar as its conclusion may affect common rules or alter their scope.” 

We note the definition of shared competence in Article I-11(2). We 
would welcome further explanation of where the boundaries of shared 
competences will be set and who will have jurisdiction to settle 
disputes. (paragraph 73) 

23. Part III of the Convention’s draft Treaty is where the division of 
competences is set out definitively.  It draws on the language of existing 
Treaties and we do not see any unhelpful ambiguity in its wording on the 
boundaries of shared competences.  The European Court of Justice will 
continue to have jurisdiction to settle disputes.   

Article III-217 (Common Commercial Policy) appears to create a 
simpler regime than applies under the Nice Treaty, which we 
welcome, but the Article remains complex and the Government 
should explain this provision. (paragraph 75) 

24. This Article would eliminate the sectoral carve-outs provided for under the 
Nice text and extend the number of situations where QMV will apply to the 
negotiation and conclusion of agreements – with the exception of trade in 
cultural and audiovisual services where unanimity will apply, “where these 
risk prejudicing the Union’s cultural and linguistic diversity”.  

25. The draft text also sees a significant upgrading of the role of the European 
Parliament under the CCP. At present the European Parliament has no 
formal legislative role to play. However, under the new text the co-decision 
procedure would become the norm for the adoption of measures required to 
implement the CCP, and the consent procedure would apply to the 
negotiation and conclusion of international agreements. This provision is 
currently being discussed at the IGC. 

26. The Article also extends the Common Commercial Policy to include 
“foreign direct investment”.  The Government’s view is set out in paragraph 
73 of the White Paper: it is in favour of moves to reduce barriers in 
international trade and that the new Treaty should establish clear parameters 
for Union action to promote trade and development and to remove trade 
barriers.  But these parameters should not lead to an increase in the internal 
powers of the Union.  

27. The Government will also set out its analysis of this Article in its forthcoming 
analysis of the entire draft Treaty text, requested in paragraph 27. 

Transparency  

The Government should provide a clear statement of the nature and 
extent of the new competences that would be accorded to the Union 
under the draft Treaty. As a contribution to accountability, the 



EVIDENCE FROM THE MINISTER FOR EUROPE ON THE BRUSSELS EUROPEAN  11 
COUNCIL  

implications of these changes to the Treaties should be explained and 
justified to Parliament. (paragraph 76) 

28. The draft Treaty would introduce new competences and aspects of 

competences, including on: 

• Energy (Title III, Chapter III, Section 10: Article III-157); 

• Civil protection (Title III, Chapter V, Section 5: Article III-184);  

• Intellectual property (Title III, Chapter I, Section 7: Article III-68);  

• Space (Title III, Chapter III, Section 9: Articles III-146 to 156); 

• Administrative cooperation (Title III, Chapter V, Section 6: Article III-
185); 

• Foreign direct investment (Title V, Chapter III: Article III-217); 

• Sport (Title III, Chapter V, Section 4: Article III-182); 

• Justice and Home Affairs (provisions in Title III, Chapter IV) 

29. We will give a more detailed analysis of the nature and extent of the new 
competences conferred by the Treaty as part of the broader analysis of the 
Treaty requested in paragraph 27 of the Report.  The White Paper and other 
Government statements have already drawn attention to those aspects of the 
proposed new competences to which we seek amendment. 

In addition, as these will be matters over which national parliaments 
will lose competence, Parliament must, on the specified occasions, 
have an opportunity to express a view on the proposed changes before 
the Government signs the Treaty. What we propose is a new 
procedure, in addition to the normal ratification process that will take 
place once the Treaty is signed. As we have already stressed, under 
the ratification process Parliament can only accept or reject the 
Treaty, not amend it. It is therefore essential, where the competences 
of national parliaments are at stake, to find new ways of involving 
Parliament at an earlier stage. (paragraph 77) 

30. The Government notes this recommendation with interest.  Of course 
Parliament must have every opportunity to find out about the progress of 
negotiations and give its views on what positions the Government should be 
adopting.  This is what the Government has provided during this IGC, on 
what we believe to be an unprecedented scale.   

31. The Constitutional Treaty has had more input from national 
Parliamentarians than any of its predecessors.  First of all, two Members of 
each House took part in the workings of the Convention, in their capacity as 
national Parliamentarians.  The innovation of creating a Standing 
Committee on the Convention enabled Parliamentarians to follow 
developments at the Convention; and the public and open nature of the 
Convention’s proceedings were also quite unlike any previous Treaty 
negotiations.   

32. Committees of both Houses issued a total of sixteen Reports this year on the 
Convention and IGC, all of which the Government has taken into close 
consideration when deciding on its negotiating positions.  Four separate 
Select Committees – the Constitution Committee, EU Select Committee, 
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European Scrutiny Committee and Foreign Affairs Committee – have 
analysed the Convention’s text, whether in Reports or in the course of 
Ministerial question-and-answer sessions.  Likewise, Parliamentarians have 
had ample opportunity to make their views clear at special sessions of the 
new Standing Committee on the IGC, which is open to Members of both 
Houses and gives an opportunity both for questioning of Ministers on 
progress of the IGC and for debate.  This is in addition to extensive 
discussion on the floor of both Houses. 

33. The number of Parliamentarians who have taken up these opportunities, 
including the new Standing Committee on the IGC, is relatively small.  But 
clearly, any Parliamentarian who has had a view on the Convention’s draft 
has had an opportunity to express it.  The Government has paid close 
attention to all the views expressed.   

34. As Lord Maclennan of Rogart said in the House of Lords on 20 November 
(Official Report, col 2049), it is hard to see what more the Government 
could do to provide opportunities for scrutiny; the opportunities it has 
provided during this IGC are unprecedented: “My Lords, is it not almost 
unprecedented to have repeated sittings of joint committees of the two 
Houses during IGCs? The Government have introduced that novel 
procedure, which is welcome. Alas, it is not being adequately supported by 
the Members of either House. It would be very difficult for the Government 
to do more in these circumstances”. 

35. If this pattern is followed by future Governments during future Treaty 
negotiations, we do not see what a new procedure would add.  Parliament 
cannot of course amend the Treaty after it is signed, but this reflects the 
inevitable fact that it is negotiated between 25 governments, and once agreed 
cannot be rewritten by the national Parliament of any party to the 
negotiations.  If Parliament refuses to pass legislation to implement the 
Treaty, however, it will not of course be ratified.  The crucial point therefore 
is that the Government’s negotiating positions and tactics must reflect 
Parliament’s views and priorities, and the resulting text must demonstrate 
this.  But we anticipate, and will welcome, detailed scrutiny of the final text 
of the Constitutional Treaty during the ratification processes of both Houses. 

Interested parties should be consulted as soon as possible so that the 
Government is fully informed of concerns as detailed discussion in 
the IGC proceeds. It is essential that such detailed consultation is 
begun by all the relevant Government departments well before any 
legislative measures begin to come forward that would have an 
impact on businesses and consumers. Only with such detailed 
supporting work will what is proposed by the draft Treaty be able to 
deliver a genuine enhancement of the Union’s efficiency. 
(paragraph 78) 

36. The Government is committed to the principle of regulatory impact 
assessment, which requires all parts of government to consult widely, 
including among the business community and consumer groups, on the 
impact of proposed legislation.  In the case of the draft Treaty this is clearly 
important, and the process of consultation has already begun before the text 
itself has been finalised.  For example, officials have discussed the draft text 
in meetings with the CBI and the TUC.   
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37. We have also consulted the public directly.  Throughout the Convention, we 
sought a wide range of views on the Future of Europe through ministerial 
regional visits, seminars, radio phone-ins and interviews. And we encouraged 
regional and local organisations to get involved. During our preparations for 
the IGC negotiations, we set up an online consultation on the draft 
Constitutional Treaty to allow the public, parliamentarians and academics to 
feed in their comments to the Government before the IGC negotiations. The 
Committee welcomes the existence of this website in the Report’s paragraph 
233.  Denis MacShane and Graham Allen MP launched the forum on 19 
August. To ensure that the exercise is open and transparent, the Hansard 
Society, a non-partisan organisation, are acting as independent monitors. 
The European Scrutiny Committees of both Houses have collaborated with 
us on the project and have given helpful encouragement.  At their request, 
the exercise will run until the end of the IGC. It has proved popular, 
attracting over 80,000 readings so far with its popularity resulting in its 
extension until the end of the IGC.  

Flexibility Clause 

The Government welcomed the Flexibility Clause (Article I-17) 
provided that CFSP was excluded from its provision. Clarity in this 
regard is essential - it is simply too dangerous to leave the status of 
CFSP unclear - and we accordingly recommend that the Government 
ensures this. (paragraph 82) 

38. We will of course ensure that the status of CFSP is clear, and that it is 
excluded from the scope of the Flexibility Clause.  Revision of the text’s 
wording would not in fact be necessary to achieve this. 

39. In its Response to the Committee’s Report on Articles 1-16 of the 
Constitutional Treaty, the Government said (paragraph 34): “The 
Government broadly welcomes this draft Article… We have suggested 
additional language to make clear the CFSP would be excluded, in order to 
make clear the distinct nature of CFSP.” 

40. Even if the final text does not contain this additional language, we are 
nonetheless satisfied that the Flexibility Clause will not in practice detract 
from the distinct nature of CFSP.  This is because Article I-17 (1) of the 
Convention’s text makes it a condition of the use of the Clause that “action 
should prove necessary within the framework of the policies defined in Part 
III to attain one of the objectives set by the Constitution, and the 
Constitution has not provided the necessary powers…”  Given the detailed 
provisions on CFSP in Part III (Articles 195-209), it is difficult to imagine 
circumstances in which the Flexibility Clause would need to be invoked as 
the only way to enable the Union to meet a particular CFSP objective.  In 
any case if it were any proposal made on this basis would need the 
unanimous consent of all Member States, and we would of course oppose its 
use in the CFSP context. 

The Government must also satisfy itself and Parliament that the new 
provisions, including those on shared competences in Article I-13, are 
not so open-ended that they could lead to a considerable expansion of 
European Union activity. (paragraph 83) 

41. We are broadly content with Article 1-13(1).  It makes clear that shared 
competences are a residual category of competence.  The precise 
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delimitations of the Union's powers in these areas are set out in Part III of 
the Treaty (as Article I-11 (6) states, “the scope of and arrangements for 
exercising the Union’s competences shall be determined by the provisions 
specific to each area in Part III.”)  We therefore do not consider the 
provisions to be open-ended nor likely to lead to a considerable expansion of 
EU activity.  Article I-9 (2) helpfully makes clear that “competences not 
conferred upon the Union in the Constitution remain with the Member 
States”. 

42. We hope that this response also can help to answer any questions on the part 
of the Constitution Committee in respect of Articles I-12, 13 and 16 which it 
mentions in paragraph 24 (3) of its Report. 

If national parliaments are to have a meaningful role in the context of 
Article I-17 their views on the vires and merits of a proposed 
extension of Union competence should be fully taken into account. 
The current provisions accordingly need to be strengthened to this 
effect. (paragraph 84) 

In addition, any proposal to use the flexibility provision in Article I-17 
to increase the competences of the European Union should not be 
supported by the Government without the prior approval of 
Parliament in each case. We call on the Government to state clearly 
whether they accept this new safeguard which we also recommend 
should apply to any extension of EU competence in criminal law and 
procedure. (paragraphs 85 and 274) 

43. The flexibility clause is a wide power to take measures where there is no 
competence, which is balanced, however, by the requirement to meet a 
Union objective, by unanimity and the exclusion of harmonising measures 
where these are excluded by the Constitution. A similar clause exists in the 
form of Article 308, in the Treaty establishing the European Community: “If 
action by the Community should prove necessary to attain, in the course of 
the operation of the common market, one of the objectives of the 
Community, and this Treaty has not provided the necessary powers, the 
Council shall, acting unanimously on a proposal from the Commission and 
after consulting the European parliament, take the appropriate measures.”   

44. In our response to paragraph 82 of the Report we comment on the clause’s 
relation with the CFSP.  It is otherwise in principle the same provision as 
Article 308, and indeed the draft Treaty’s wording makes these measures 
more accountable both to the European Parliament (whose consent it is 
proposed would be required) and to national parliaments.   

45. We have given an undertaking that where the Commission puts forward a 
legislative proposal citing Article 308 as its legal base, we will provide the 
Scrutiny Committees with the Commission’s justification of this choice of 
legal base.  We will do the same, in due course, with the Flexibility Clause of 
the Constitutional Treaty.  We hope that this reassures the Committee that 
we will be vigilant in opposing improper use of the Clause.  We do not see 
the need for additional safeguards in respect of a clause that is, after all, 
already present in the existing Treaties. 

Nevertheless, subject to these caveats, we are satisfied with the 
safeguards provided in the new flexibility clause and would wish it to 
be retained as a contribution to the enhanced efficiency of the Union. 
(paragraph 86) 
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46. We expect the flexibility clause to be a useful tool for the Union, as the 
existing Article 308 (of the Treaty establishing the European Community) 
has proven itself to be. 

Qualified Majority Voting (QMV) 

The draft Treaty does not propose to extend QMV to matters of tax or 
social security. We encourage the Government to stand firm in 
resisting any attempt to amend the draft Treaty to do so. (paragraph 
93) 

47. The Government will certainly stand firm against any extension of QMV to 
matters of tax or social security.  In those areas where the draft treaty clearly 
preserves unanimity on tax and social security, we will oppose any re-opening 
of the text.  We will also guard against potential loopholes or ambiguities 
which might directly or indirectly lead to an extension of QMV to tax and 
social security. 

48. In paragraphs 76-78 of the White Paper the Government clearly set out its 
position and objectives on the draft Treaty's provisions on tax and social 
security.  We will continue to work in the IGC to secure an outcome that 
meets these objectives.  We believe a significant number of other Member 
States share our views. 

It is clear that the draft Treaty will not alter the way the economies of 
the EU will work. On the question of principle, however, we urge 
caution on the part of those strongly objecting to QMV in a particular 
area. This is because we agree that, in a Union of 25, the unanimity 
provision could make the decision-making process unduly rigid in 
some areas. (paragraph 96) 

The revisions to QMV are clearly designed to enhance the efficiency 
of the Union. Concerns about its use, however, remain and, in the 
interests of clarity and accountability, we accordingly urge the 
Government to set out, in detail and as a matter of urgency, those 
areas where concerns over QMV remain. (paragraph 97) 

49. Our general stance on the use of QMV is set out in the White Paper, 
paragraphs 62-66.  Decision-making by unanimity can become more difficult 
as the Union grows in size, and experience shows that QMV does not weaken 
our position in Europe.  QMV enabled the construction of the Single 
Market, and in many areas has benefited the British economy.   

50. We oppose, however, the extension of QMV to Treaty change, and to other 
areas of vital national interest such as tax, social security, defence, key areas 
of criminal procedural law and the system of own resources. 

Subsidiarity 

Although we have previously pressed for a red card, we accept that 
the subsidiarity mechanism as it stands in the Protocol to the draft 
Treaty is intended to strengthen democracy in the EU. To do so, 
however, the mechanism must work, and must work effectively. The 
Government must accordingly satisfy Parliament that the yellow card 
will indeed be an effective mechanism. We consider that the yellow 
card procedure requires further safeguards and to this end we make a 
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series of recommendations to strengthen what is proposed in the draft 
Protocol. (paragraph 115) 

The Commission’s reasons for responding as it does to a yellow card 
should be detailed, should relate directly to the concerns expressed by 
national parliaments and should be promptly transmitted to national 
parliaments and to the Presidents of the European Parliament and 
the Council of Ministers (to whom the Protocol provides for national 
parliaments’ concerns to be conveyed.) (paragraph 116) 

51. We agree that the subsidiarity mechanism is intended to strengthen 
democracy in the EU, and that to do so it must work effectively.  We believe 
that in practice it would be very difficult for the Commission to ignore the 
strongly-held views of one-third of the national Parliaments, or indeed for 
Governments to do so if the matter were to be discussed in the Council.  But 
of course the revisions which it might make in response to Parliaments’ 
concerns should be communicated to them promptly.  We would expect the 
Commission to do this without needing a specific instruction in the Protocol 
text.  We will however make clear to them separately the Committee’s views. 

We also recommend that the Protocol’s subsidiarity procedure should 
extend to issues of proportionality, that is cases where the 
Commission is thought to be acting correctly but too intrusively or 
too heavy-handedly. Although we can see an argument that concerns 
about proportionality will be less clear cut than those of subsidiarity, 
and the mechanism thus harder to operate, we nevertheless consider 
that, to enhance the democratic safeguards provided by the yellow 
card procedure, it should extend to proportionality as well as 
subsidiarity. We are thus pleased to see that our Government is 
pressing for this. (paragraph 117) 

52. We welcome the Committee’s support.  We note also its realistic appraisal of 
the practical difficulties that would be involved in extending the early-
warning mechanism to cover proportionality. Even in the absence of the 
formal extension of the mechanism itself, there is helpful language in the 
draft Protocol on Subsidiarity and Proportionality: that each Institution must 
ensure constant respect for the principle of proportionality (Article 1), and 
that the Commission must justify its proposals with regard not only to the 
principle of subsidiarity but also that of proportionality (Article 4).   

The draft Protocol also needs to make it clear that the proposed 
subsidiarity mechanism applies at every stage of every legislative 
proposal. (paragraph 118) 

53. The Protocol makes clear that the mechanism applies to all the 
Commission’s legislative proposals and its amended proposals (Article 3).  It 
also provides that “the European Parliament, the Council of Ministers and 
the Commission shall take account of the reasoned opinions issued by 
member States’ national Parliaments or by a chamber of a national 
Parliament”.  In practice we believe that it would be difficult for these bodies 
to ignore the clearly-expressed views of a third of national Parliaments.  

54. We would hope for a balance between the strength of the subsidiarity 
mechanism – to which we are firmly committed – and the speed and efficacy 
of the legislative process.  
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Looking to the role of national parliaments, we first recommend that 
this House develops a strong internal procedure for the subsidiarity 
mechanism, drawing on co-operation with the Commons where 
appropriate but recognising that each Chamber will have an 
independent vote. Once the draft Treaty has been agreed, we will 
report further to the House on the mechanics of operating the 
subsidiarity mechanism. (paragraph 119) 

An effective subsidiarity mechanism will also require resolute and 
efficient collective action by national parliaments to ensure that 
concerns are shared within the timescales set by the Protocol. 
(paragraph 120) 

We recommend that national parliaments develop a system to allow 
the collective recording of subsidiarity objections by a simple means – 
preferably by way of contributions by each national parliament to a 
special website. National parliaments, again acting collectively, 
should appoint a monitor to count objections and notify the 
Commission when the threshold is reached. (paragraph 122) 

55. We thank the Committee for its timely and constructive thinking on ways to 
make the early-warning mechanism maximally effective.  We are glad that 
the Scrutiny Committees have already begun to give thought to how the 
mechanism might operate, and to liaise with the Devolved Assemblies with a 
view to establishing procedures for consulting them over Commission 
proposals.  We support the involvement of Devolved Administrations and 
Assemblies in the subsidiarity mechanism, as we stated in our paper 
submitted to the Convention, “Europe and the Regions”.  Although the 
important proposals set out in these paragraphs of the Report are mainly for 
Parliament to consider, we will be happy to work on them with the 
Committee, and the Scrutiny Committee of the House of Commons, in due 
course. 

Overall, we consider that a subsidiarity mechanism with these 
additional features would indeed represent an important development 
of democracy in the Union and, by clearly stating and enhancing the 
role of national parliaments in helping to ensure that the Commission 
does not act when it should not do so, would help to confirm that the 
European Union is a union of Member States. (paragraph 123) 

56. We welcome the Committee’s views on this important development.  The 
inclusion of the subsidiarity mechanism is an explicit acknowledgement in 
EU Treaties of the role of national parliaments.  It also will make a valuable 
contribution to strengthening the principle of subsidiarity. 

Future Treaty Revision 

We see no case for the Treaty to make a general provision for future 
revisions to be achieved other than by the normal process of Treaty 
amendment requiring unanimity between Member States and a 
process of ratification involving, in the case of the United Kingdom, 
the national parliament. (paragraph 128) 

57. As we say below in response to paragraph 177 of the Report, we share the 
Committee’s opposition to anything which would undermine the role of 
national Parliaments in Treaty change. 
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Nevertheless, we accept that there may be specific areas where some 
less rigid procedure is required. For example, we have made 
proposals for more flexibility in the Stability and Growth Pact. To 
achieve that, the Treaty might usefully make express provision, in 
specified articles, for those articles to be amended by the Member 
States acting unanimously rather than by way of the formal Treaty 
revision process. By specifying the articles in the Treaty now, 
Parliament would be aware of what was envisaged before the Treaty 
came to be ratified. (paragraph 129) 

58. No proposals have been made in the IGC to introduce an enabling clause 
specifically to facilitate future amendment of the SGP.  Our position remains 
that the SGP should be interpreted to ensure that it takes account of the 
economic cycle, sustainability and the importance of public investment. 

On a separate point, we do not oppose the provision that, in certain 
cases, the convening of a Convention would precede the process of 
Treaty amendment and ratification. (paragraph 130) 

59. We have no objection to this provision (in Article IV-7), given that the 
European Council can by a simple majority decide against convening a 
Convention if it would not be justified by the extent of the proposed 
amendments to the Treaty.  We look forward to the Committee’s evaluation 
of the Convention process, and its more detailed study there of Article IV-7. 

What is new in the Treaty? 

A considerable range of matters have already become subject to EU 
law in earlier treaties. The extension of EU law in this Treaty seems 
relatively limited by comparison and we repeat our earlier conclusion 
that “it is clear that the balance of power is going to shift from the 
Commission to the Member States”. (paragraph 134) 

60. We welcome and share this assessment. 

There is, however, a need for clarification whether matters of CFSP 
fall within the scope of Article 10. (paragraph 135) 

61. We have sought clarification that this article does indeed, as intended, simply 
reflect existing case-law. Jean-Claude Piris, Director General of the Council 
Legal Service, has confirmed that this is the case. 

There is also a need for clarity on the future position of the various 
existing national “opt-outs” under the draft Treaty. It is unclear 
whether the IGC will amend the draft Treaty to provide for further 
opt-outs should they be desired by any Member States. (paragraph 
136) 

62. There has been no proposal in the IGC for substantive change to the UK's 
Protocols.  The Legal Experts Group has considered them and has proposed 
purely technical changes.  Indeed we would not accept any other than purely 
technical changes as a consequence of the new Treaty.  At the time of 
drafting there had been no requests for opt-outs for other Member States, 
although the Government of Denmark has suggested that it be given an 
option to change its current opt-out on Title IV of the TEC to a much 
broader opt-in covering all JHA matters.  This will be considered by the 
IGC.  
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President of the European Council 

Few details are available about the administrative support for the 
post. We recommend that the Government clarify whether this would 
be drawn from the Council secretariat, or whether a cabinet would be 
created and if so what the presentational effect of that would be given 
the concerns expressed about the potential influence of the post. 
(paragraph 148) 

63. The details of administrative support for the Chair of the European Council 
have not been finalised. The Government agrees that such support should 
come primarily from the Council Secretariat. We see no need for the creation 
of a new institution: the Chair should be supported primarily from the 
Council Secretariat, and should have a small cabinet, but should not become 
the Head of large new bureaucracy. 

We understand that the term “chair” used in Article I-21 has no 
equivalent in French but we recommend that the IGC amend Article 
I-21 so that it consistently adopts, in the English text, the term 
“chair”. This would make the functions of the post clearer. 
(paragraph 149) 

64. The Government agrees that the term ‘chair’ is an accurate description of the 
functions of this post. We see no practical difference however resulting from 
the use of the alternative term “president”. 

We recommend that the earlier wording be re-instated to make it 
clear that the postholder cannot hold office in another institution at 
the same time as chairing the European Council. (paragraph 152) 

65. The Government agrees that the post of Chair or President of the European 
Council should be considered a full-time position, not consistent with 
another mandate.  This view is also widely shared by other Member States.  
We consider two Articles in the draft Treaty to be helpful in this respect: 
Article III-251 which prevents Commissioners from taking any other 
occupation, and Article I-25 (4) which prevents them from taking or seeking 
instructions from any government or other body.   

Some may be concerned that there is no opportunity for citizens 
directly to elect the President of the European Council. It might be 
argued that this is an opportunity missed to bring the Union closer to 
the citizens and to make it more democratic and accountable. It is, 
however, a consequence of the fact that the European Union, a union 
of Member States, is partly intergovernmental and partly supra-
national that some of the normal attributes of a democratic state, 
including the ability of citizens to remove a government that 
displeases them, do not apply. (paragraph 153) 

66. We agree with the Committee that it would be inappropriate to hold 
elections for the post of Chair of the European Council, since this post is not 
comparable with the post of Prime Minister or President of a sovereign 
nation. 

We would welcome more details on the precise role and functions of 
the European Council President, including a clearer definition of the 
tasks to be undertaken in the long-term. (paragraph 154) 

67. Article I-21 outlines the wide-ranging role and functions of the Chair of the 
European Council. We will update the Committee on any further 
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development in the fleshing out of the Chair’s role and functions, whether at 
the IGC or subsequently.  

As a contribution to democratic accountability, we recommend that 
Member States’ Governments formally deposit the President’s 
reports after each European Council for scrutiny by national 
parliaments in accordance with their established procedures. We 
accordingly propose that the regular statements to Parliament after 
each European Council be supplemented by an annual debate in each 
House on the priorities of the Union. (paragraph 156) 

68. We agree with the proposal for formal deposit of the Presidency’s reports to 
the European Parliament, for scrutiny. The proposal for an annual debate is 
a matter for discussion through the usual channels in both Houses of 
Parliament, but the Government certainly supports close Parliamentary 
engagement with European issues.   

As a contribution to transparency and legitimacy, we would welcome 
a clear and agreed statement by all Member States at the IGC on the 
process of choosing the Council chair. (paragraph 157) 

69. Article I-21(1) of the Convention text provides that the Council chair will be 
elected by a qualified majority at the European Council.  We believe that this 
provides a legitimate and sensible procedure, but do not expect any more 
precise details on the election process to be decided at this stage.   

Subject to a satisfactory outcome on these points at the IGC, we 
would support the post of chair of the European Council as a 
contribution to a more effective Union. (paragraph 158) 

70. We agree with the Committee that this post will – in the words of our White 
Paper – “lead to greater continuity and coherence in the Union’s actions, and 
ensure that the agenda decided upon by member States is delivered.” We are 
glad that the Committee shares our assessment. 

We recommend that the Government explains precisely how in 
practice the process of agreement by consensus will operate in the 
European Council. (paragraph 159) 

71. The process of agreement by consensus is already established in the 
European Council. It would not be changed by the draft Constitutional 
Treaty.  

72. We note the point made by Professor Arnull in his evidence to the 
Constitution Committee (in his paragraph 32, Ev p 19) that Article I-24 (5) 
might be confined in scope to QMV, and would not exclude the Presidents 
of the Council and the Commission from blocking decisions taken by 
unanimity or consensus. The revised text proposed by the Legal Experts 
Group has tightened the language of Article I-24 by altering its structure, 
proposing a new paragraph 2 bis and moving paragraphs 3 and 4. In any case 
the absence of a specific provision excluding the Commission President from 
participating in consensus at the European Council is not new – in theory the 
Commission President can block consensus currently – but this has never 
caused a problem in practice.   
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Legislative Council 

We fear that the Legislative Council as proposed could be no more 
than a rubber stamp, thus undermining the contribution of its open 
proceedings to democratic accountability. We see no presumption 
that open and accountable discussion of policy will be secured in this 
forum or that significant records of deliberations will be made 
publicly available. (paragraph 168) 

If, as we fear, the Legislative Council were simply to endorse the 
decisions of other Council formations, any public record of its work 
would be merely formal. The proposal fails to ensure that the Council 
when discussing significant policy as part of the process of legislating 
does so in public. There is a risk that the Legislative Council in its 
present form will do nothing to deliver the openness and transparency 
required by the Laeken mandate. (paragraph 169) 

There is no need for a separate Legislative Council to meet in public if 
each individual council meets in public (and is televised) when 
agreeing legislation and if a full “Hansard” of proceedings, including 
details of any votes taken, is published promptly after each meeting. 
We recommend that the Government seeks to amend the draft Treaty 
at the IGC to achieve this as a more efficient contribution to 
transparency and democratic accountability than would seem to be 
provided by the proposed Legislative Council. (paragraph 171) 

73. The Government agrees that it would be preferable for the existing individual 
Councils to meet publicly when legislating, rather than create a separate 
Legislative Council. This is the view which the Foreign Secretary put forward 
at the IGC, where it enjoys wide support, and which we are confident will be 
reflected in the final text.  

Other Council formations 

The Government should present a proposal to Parliament on how the 
complex mathematics of chairing Council formations would work. 
(paragraph 173) 

74. The system of chairing the Council of Ministers is still a matter for 
negotiation. However, when it is finalised, the Government will present an 
explanation of it to Parliament.  A Presidency proposal of 24 October (CIG 
39/03) set out a possible formula in the form of a draft Protocol on the 
exercise of the Presidency of the Council of Ministers, and copies of it have 
been placed in the Libraries of both Houses. Under its terms, which 
otherwise copy those of Article I-23: 

• The General Affairs Council (GAC) would ensure consistency in the 
work of the different Council formations; 

• In preparing and ensuring follow-up to the European Council the GAC 
would liaise with the Council President as well as the Commission; 

• Each Council meeting would be split into two parts, one dealing with 
legislative acts and held in public, the other dealing with non-legislative 
activities; 

• The chairing of Council formations other than the Foreign Affairs and 
General Affairs Councils, would be held by groups of 3 or 4 Member 



22 EVIDENCE FROM THE MINISTER FOR EUROPE ON THE BRUSSELS EUROPEAN 
COUNCIL 

States over a period of between 12 and 24 months, the groups being 
made up on the basis of equal rotation between Member States; 

• The members of the groups would share out the chairing of individual 
sectoral Councils between themselves on an equal basis, and specifically 
in the case of the GAC will chair this each in turn for 6 months; 

• Other details are deferred to a decision of the European Council, to be 
prepared as soon as the Treaty is signed, and taken by unanimity.  

The Passerelle 

In spite of the safeguards we oppose the passerelle provision. It could 
have the effect of allowing the Council to abolish unanimity in certain 
areas without any substantive involvement of national parliaments. 
This would both weaken democratic accountability and undermine 
the role of Member States. It would also weaken public confidence in 
the stability of the Treaty’s provisions, in particular in the division of 
competences. (paragraph 177) 

We note that the Government too is unconvinced by what is proposed 
and we urge the Government to secure the deletion of this provision 
at the IGC. The only circumstances under which a passerelle would 
be acceptable would be if the Treaty itself specified particular articles 
in relation to which a passerelle could be used. If the Government 
decides that it could accept such a limited and specifically targeted 
provision, the onus will be on the Government to satisfy Parliament 
that the potential negative effects of the procedure in general can be 
countered in those specific cases. (paragraph 178) 

75. As we say above in response to paragraph 128 of the Report, we are opposed 
to anything that would undermine national Parliaments’ role in Treaty 
change. 

Majority Voting 

A dual majority clearly enhances the democratic accountability of the 
Union by providing a calculation for the weighting of votes which 
includes both population and states. The dual majority is accordingly 
welcome. (paragraph 183) 

76. We remain content with the Nice system of voting, which for all its 
complications was the product of lengthy negotiations and was agreed as part 
of a broader package. We will nevertheless consider any new proposal on its  
merits, looking for a balance between the ease with which legislation can be 
passed and blocked.  

European Parliament 

We have previously called for proposals from the Government to 
improve accountability during co-decision and we would wish to see 
progress from the Government very soon. (paragraph 189) 

77. We can reassure the Committee in respect of one point in its paragraph 188.  
The period for conciliation is longer than four weeks.  Article 251 TEC sets 
out the co-decision process.  Conciliation is convened within six weeks of the 
Council rejecting any of the European Parliament's amendments proposed at 
second reading (Art 251.3 TEC). Once it is convened, there is another six 
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weeks for completing negotiations, i.e. reaching agreement within the 
Conciliation Committee on a joint text.  Once there is a joint text, both the 
Council and the EP have six weeks to confirm approval (Art 251.5 TEC).  
Each of these six week periods can be extended by two weeks if both Council 
and EP agree to do so.   

78. Six weeks is in line with the normal guarantees about consultation with 
national parliaments.  Furthermore, as our Response to the Committee’s first 
report of the 2002-3 Session observed, the conciliation phase is not intended 
to introduce issues which have not already been explored at first or second 
reading stage.  Provided therefore that there is efficient communication 
between Whitehall Departments and the scrutiny committees, the result of 
the codecision process – although not precisely predictable – should not 
come as a complete surprise to the Committee.  Likewise the Committee’s 
views on the particular issues in question will be already known to the 
Government and will influence our approach towards the negotiations, to the 
extent that we are involved in them.  

79. However, we note the Committee’s concerns on this question and will 
consider how we can address them outside the IGC process.  As the 
Committee is already aware, at the Convention its working group on 
simplification concluded that codecision works well in general.  We see no 
opportunity to obtain any further revision to the codecision procedure at the 
IGC. The Government is also working up proposals for a more flexible 
approach on scrutiny of codecision proposals which better meets the Scrutiny 
Committee's needs.  Finally, closer contact between the UK and European 
Parliaments should help make Parliament better informed of the EP’s stance 
in the conciliation negotiations. 

The draft Treaty clearly provides for an increase in the powers of the 
European Parliament, which in turn enhances democracy in the 
Union. There is, however, a need for increased powers for the 
Parliament to be matched with increased responsibilities, including 
the provision of impact assessments on amendments to legislation. 
(paragraph 192) 

80. We concluded negotiations earlier this year on an Inter-Institutional 
Agreement on Better Regulation, which covered, among other things, impact 
assessment. The final text (adopted by all three institutions but still to be 
signed) declares that: 

“The three institutions agree on the positive contribution of impact 
assessments in improving the quality of Community legislation, particularly 
concerning the scope and content thereof.  

Where the codecision procedure applies the European Parliament and 
Council may, on the basis of jointly defined criteria and procedures, have 
impact assessments undertaken prior to the adoption of any substantial 
amendment, either at first reading or at the conciliation stage. As soon as 
possible after this agreement is adopted the three institutions will carry out 
an assessment of their respective experiences and consider the possibility of 
establishing a common methodology.” 

81. On 21 January next year, the European Parliament's Legal Affairs 
Committee will hold a hearing on the subject. The UK remains strongly in 
favour of some form of impact assessment for EP amendments.  
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82. The Government welcomed the Commission's Better Regulation Action 
Plan, launched in 2002, which recognised the importance of impact 
assessments. We are working to ensure that this remains a high priority. The 
Work Programme for 2004 is now out - with 41 proposals selected for 
extended impact assessment. 

The Commission 

The Committee supports the draft Treaty’s provisions for the election 
of the Commission President. As with the chair of the European 
Council the apparent lack of direct democratic legitimacy is a 
consequence of the Union being a union of Member States. 
(paragraph 203) 

83. The Government can also accept the draft Treaty provisions for the election 
of the Commission President. The Government believes that the 
Commission’s authority stems from its impartiality and independent – both 
as guardian of the Treaties and as the body which works for the interests of 
the Union. 

In our view, the draft Treaty’s proposals concerning the number of 
Commissioners are not ideal in enhancing the efficiency or 
accountability of the Union. (paragraph 209) 

On balance, however, we accept the provisions of the draft Treaty. 
We can also see that the Commission’s own proposals might gain 
support, particularly to meet some of the concerns of smaller 
Member States about changes to the Council presidency. We 
accordingly urge the Government to study the Commission’s 
proposal closely and report to Parliament on its practicability. 
(paragraph 210) 

84. The Government recognises the importance of the Commission’s role, and 
the need for a strong, independent Commission. But we believe that it must 
be more efficient and effective in a Union of 25. We will study carefully any 
new proposals on the Commission which emerge in the IGC.  Any changes 
would have to be acceptable to all Member States. 

Other Institutions 

We are conducting a separate inquiry into the European Court of 
Justice. Adequate access to the Court is of fundamental importance. 
(paragraph 211) 

85. We look forward to the Committee’s Report. 

The Government clearly wishes the Court of Auditors to remain an 
institution but to be reformed. We have expressed our support for 
reforms to the Court (and particularly its size, as one representative 
for each Member State is already an unworkable system). We 
accordingly welcome the Government’s latest proposals in this 
regard. It is now imperative that the Government promotes its 
proposal in the IGC. (paragraph 213) 

86. We are glad that the Committee welcomes our proposals. Regrettably, 
however, they attracted little support from other Member States.  Inevitably 
it is not possible to pursue in an IGC all issues the UK would like to if we are 
to protect our position on the issues of fundamental national importance set 
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out in our White Paper. We will nevertheless continue to emphasise the need 
for ECA reform. The UK Govt is pushing for the Ecofin consensus proposals 
which are intended to protect budget discipline, but a particularly big 
achievement - already agreed and in the Treaty - has been to include a multi-
annual financial framework. This sets clear long term limits on spending. 

87. The draft Treaty articles also take up a UK proposal (Art III-314) - for 
which Lord Tomlinson argued very persuasively in the discussion circle - to 
require the Commission to produce an annual performance report, alongside 
the annual financial accounts. This will allow the budgetary authority to 
assess value for money of new proposals against evaluation evidence of past 
programmes. It will also provide a better basis for the Court of Auditors to 
report to the Council and European Parliament on the value for money 
obtained from EU Budget spending.  This is a very welcome improvement. 

Institutional change 

The key test in judging the institutional changes proposed by the draft 
Treaty is whether they enhance the Union’s ability to operate 
effectively and efficiently and whether they contribute to democratic 
accountability. We stress again that direct democratic legitimacy may 
well be difficult to obtain as long as the European Union remains a 
union of Member States rather than a state. (paragraph 214) 

We conclude that the proposals for reforming the European Council – 
and in particular for the reform of the Presidency – meet this test, 
provided that remaining uncertainties are clarified, and provided that 
there is adequate accountability to national parliaments. The 
Commission’s own proposals for its reform need further study but the 
proposals in the draft Treaty are likely to pass the efficiency test. 
Proposals in the draft Treaty for reforming the European Parliament 
make a contribution to democratic accountability. (paragraph 215) 

88. We welcome this assessment from the Committee.  Like them, we expect 
that the institutional changes which will result from the Treaty will enhance 
the Union’s efficiency, and improve its democratic accountability. 

The need for analysis of the draft Treaty  

Our own Government has continued in the open spirit of the 
Convention. (paragraph 219) 

89. The Government is committed to informing and consulting both Parliament 
and the public about the IGC discussions. 

As a contribution to ensuring that citizens feel that discussions about 
the future of Europe – their future – are being made openly and as far 
as possible in accordance with democratic accountability, we urge the 
Government to release more information about the IGC. (paragraph 
223) 

90. The Government agrees.  Command Paper No. 5897 issued in August 
contains the entire text of the draft EU Constitutional Treaty being discussed 
in the IGC.  The Government’s White Paper on its approach to the IGC was 
published on 9 September and has been presented to Parliament by the 
Foreign Secretary. The Government’s responses to the Italian Presidency’s 
IGC Questionnaires have been laid in the House of Commons library. As 
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noted in our response to paragraph 78 of the Report, the FCO has 
maintained a website – www.europe.gov.uk – which provides a range of 
documents and links relevant to the IGC as well as an online forum for 
debate. The Committee will be aware that the Presidency website 
http://www.ueitalia2003.it/EN/ConferenzaIntergovernativa and the IGC 
official website http://ue.int/igc provide timely updates on the progress of 
negotiations and relevant public documents.  

We regret the lack of published records of the IGC. There should 
accordingly be regular reports back by Ministers to Parliament on 
substantive issues being deliberated on at the IGC. (paragraph 226) 

91. Ministers are reporting to Parliament through eight appearances at 
Parliamentary Committee sessions specifically addressing the IGC, as well as 
participating in several debates on the floor of both Houses, this autumn.  
The Foreign Secretary has twice appeared before the Commons European 
Scrutiny Committee, the first Foreign Secretary to do so. Sessions of the new 
Standing Committee on the IGC have given those Parliamentarians who 
choose to attend, an additional opportunity to question Ministers on the 
progress of negotiations, as well as time for debate.  The Minister for Europe 
attended the first session.  Both the Minister and the Foreign Secretary 
attended the second. We were glad that several members of the Select 
Committee attended and participated. 

General public interest in EU affairs in this country remains limited. 
Nevertheless, the new provisions on subsidiarity have the potential to 
contribute to a greater public engagement, provided that the word 
itself is explained. Any objection by a national parliament would be 
seen as that parliament standing up for national interests. 
(paragraph 229) 

92. The Government agrees. It was a leading advocate at the Convention on the 
future of Europe for strengthening the role of national parliaments in 
Europe. 

Public understanding of the issues raised by the draft Treaty is low 
and we question how far a document with the significance of a Treaty 
will ever be wholly understood by every citizen. It is the duty of the 
government in a democracy not only to convey the Treaty’s key 
themes to the public (as our Government has done) but also to set out 
fully and clearly what the Treaty means. This must include its effects 
on Parliament, on the Government, on the role of the Courts and on 
citizens’ right. Whatever the timetable of the IGC, there is clearly a 
need for a significant enhancement in public presentation by the 
Government. (paragraph 231) 

93. During the Convention on the Future of Europe and the IGC, the 
Government has carried out consultations with civil society organisations and 
members of the public, including regional events, ministerial visits, speeches 
and seminars. We have already given details of the online forum on the IGC 
(in our response to paragraph 78 of the Report). 

The European Strategy Committee recently set up by the Prime 
Minister and charged with coordinating the pro-European effort 
across Whitehall should not only concentrate on the question of 
British membership of the Euro, but should take a wider remit in 
informing the public about the EU in general. (paragraph 232) 
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94. We agree. The European Strategy Committee regularly considers 
presentation of the Government’s message on all aspects of policy towards 
Europe, including the Euro.  Its terms of reference include presentation of 
the Government’s European policy as well as preparation for the UK’s entry 
into the Euro. 

95. The Government has also now decided to merge two fora addressing EU 
issues, the JMC(E) - which discusses UK positions on EU issues which affect 
devolved matters - and the Ministerial European Coordination group.  The 
Minister for Europe will now present and discuss EU communications issues 
at future meetings of the JMC(E).  This will supplement the discussion of 
EU communications issues at a senior level in Government. 

The Government should also do more actively to heighten the profile 
of British MEPs and explain the pivotal role they will have in a Union 
where increasingly decisions are taken by codecision between the 
European Parliament and the Council. (paragraph 233) 

96. The Government agrees that MEPs have increasing importance and 
encourages them to work to explain their own role and more generally the 
workings of the EU.  The European Parliament has representative offices in 
the UK which can help them do so.  This is of course a matter ultimately for 
the MEPs themselves, and the Committee might choose to discuss this 
proposal with them directly.  We have included MEPs in some of our regular 
"flagship" regional events, organised by the FCO and attended by the 
Minister for Europe, to raise awareness of the EU round Britain.  

In particular, we urge the Government to direct further resources to 
discussion and debate in schools and universities, in addition to the 
material being disseminated by the European Union. (paragraph 234) 

97. Citizenship is now part of the National Curriculum and came into force as a 
statutory entitlement in September 2002. At Key Stage 4, there is provision 
for students to be taught about relations in Europe, including with the EU. 
In addition, the government has supported a number of events that promote 
youth debate on the EU, including an Institute for Citizenship schools 
debate on EU enlargement and the European Youth Parliament's national 
debate competition, which covers all EU issues. Government ministers 
regularly visit schools and universities to discuss EU issues and we produce a 
number of information materials on the EU on request, which have been 
very popular amongst schools and universities.  

Democracy: National Parliaments and scrutiny 

The text should be amended to make it clear that COSAC is a body 
for national parliamentary committees specialising in European 
scrutiny to co-operate (along with the European Parliament) and not 
a body for so-called sectoral committees specialising in individual 
policy areas. (paragraph 237) 

98. We note the Committee’s views.  Separately we welcome progress towards 
the strengthening of COSAC through the addition of a small secretariat, a 
recommendation of the Committee’s 33rd Report.  Its purpose of promoting 
greater contact and synergy between the European and national parliaments 
is one that we share. 
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Stipulating minimum timescales for scrutiny before decisions can be 
reached on legislation in the Council will, if the timescales are 
observed, allow national parliamentary scrutiny of EU legislation to 
be more effective. (paragraph 238) 

99. We agree with the Committee, and this is clearly a welcome development. 

We will be working with our colleagues in the Commons and with the 
Government to try to secure the most effective parliamentary 
scrutiny. But there will be a number of matters where we will be 
pressing the “Usual Channels” and the House itself to take forward 
some ideas where we wish to go further than the Government itself 
would wish. These include finding a means to strengthen the effect of 
the House’s scrutiny reserve resolution. Appropriate additional 
resources will be required. (paragraph 240) 

100. We note the Committee’s recommendation, which is a matter for 
Parliament. 

Given the comparative remoteness of the European Parliament and 
MEPs, Article I-45 underscores the need for national parliaments and 
individual parliamentarians to be aware of, and react to, 
developments in the Union both through the formal process of 
Parliamentary scrutiny and in other ways. (paragraph 244) 

101. This recommendation is directed to Parliamentarians and national 
parliaments as a whole, but the Government does endorse the need for 
Parliament and Parliamentarians to take an interest in European affairs.  It 
welcomes the consistent interest and diligence of the Committee and of the 
Scrutiny Committee in the House of Commons. 

It is unclear whether the “and” in the phrase “examining and 
adopting” in Article I-49(2) is conjunctive or disjunctive. If the latter 
(which we hope is the correct interpretation) we pose the following 
questions: 

• How far will “examining” extend? 

• Will it be the case that as soon as a proposal has been adopted by the 
Commission and submitted to the Council all discussions in the 
Council (presumably at Ministerial level but not in Working Groups 
or in COREPER) will be in public? 

• How will those matters now dealt with as “A points” (i.e. without 
substantive debate) be dealt with? 

• Will Council agendas be made available publicly and in good time 
before meetings? (paragraph 247) 

The Government must ensure that answers to these questions are 
provided during the course of the IGC. (paragraph 248) 

102. The Committee raises several specific questions in its paragraph 247.  They 
cannot all be answered definitively on the basis of the draft Treaty text alone: 
many will need to be addressed in the subsequent fine-tuning of the 
arrangements laid down by the Treaty. We can reassure the Committee 
however that our reading of the word “and” in Article I-49 (2) is that it is 
disjunctive.  “Examining” will apply to the examining of a legislative text. 
Matters now dealt with as “A” points are those which will already have been 
examined at working group level, or possibly even at a previous Council 
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meeting.  We expect that these will continue to be dealt with on the current 
basis. As we explained in paragraph 4 of our Response to the Committee’s 
thirty-third Report, pre-Council official-level discussion of “A” points 
enables the Council quickly to address uncontroversial items, which 
otherwise would amount cumulatively to an unsustainable workload.  
Although they are approved at the Council without discussion, their approval 
at least would be in public; and if a member of the Council or the 
Commission expresses an opinion at the time of the approval of the “A” 
points (c.f. Article 3 (6) of the Council Rules of Procedure), this would also 
be in public.  

• Council agendas will, as now, be made available publicly and in good 
time before meetings.  They are displayed on the Council website at 
http://www.consilium.eu.int/cal/en/index.htm. 

Overall, it will not be easy to persuade the individual citizen that Title 
VI of the draft Treaty brings them any new or substantially improved 
rights, or provides any detail on how their participation in the 
democratic life of the Union can be enhanced. The Government will 
need to explain more clearly why this is so. (paragraph 249) 

103. Title VI of the Draft Treaty is not meant to be an exhaustive list of every 
measure the Treaty is proposing to enhance transparency and accountability.  
The Committee has separately noted and welcomed provisions elsewhere in 
the Treaty, such as those on the role of national parliaments (paragraphs 
235-240 of the Report) and its definition of the EU, which clearly sets out 
for the citizen what the EU is (paragraph 60 of the Report).  In Title VI 
itself, however, the provision for the Council of Ministers to meet in public 
when legislating is also a concrete move towards greater openness and the 
Committee itself welcomes it (paragraph 246 of the Report).   

104. The Government has already begun to explain to the public how the Treaty 
as a whole provides greater transparency and accountability in the EU - 
through its White Paper, online forum, and discussions in Parliament and 
with interested groups.  Clearly this dialogue will continue and deepen over 
the coming period. 

The right of access to documents is widened (to include Union bodies 
and agencies) but still do not go far enough (the applicant must still 
show that he or she is a Union citizen or is resident in a Member 
States).  The opportunity to extend that right to all persons in the 
Union has been missed.  The Government has said that the right may 
exist in subordinate access regulations but we continue to believe that 
it should be in the Treaty.  As a contribution to transparency, we 
therefore urge the Government to revisit during the IGC the right of 
access to documents. (Paragraph 250) 

105. The Government notes that Regulation (EC) No 1049/2001 sets out the 
scope of the public access to documents provided for in Article 255 of the 
EC Treaty in such a way as to ensure the widest possible access to 
documents.  The Government is satisfied that Article 2(2) of the Regulation 
already provides that the Union Institutions may extend the right of access to 
natural or legal persons not residing or having their registered office in a 
Member State and notes that each of the European Parliament, Council and 
Commission have extended their access to documents regimes in this 
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respect.  The Government welcomes this and is not, therefore, convinced of 
the need to raise this issue in the IGC.  

The Charter of Fundamental Rights 

We welcome the changes to the provisions regarding the Charter. We 
seek a specific assurance that the safeguards applied to the Charter in 
the draft Treaty are indeed binding on the Commission. We also 
question how far the efficacy of the provisions of the commentary will 
withstand the development of case law by the ECJ. (paragraph 257) 

106. The Government achieved a number of significant improvements to the 
Charter and its technical Explanations in the Convention on the Future of 
Europe.  The Charter applies to the Institutions of the Union (see 
Article 51(1)). Since the Commission is one of the Institutions of the Union 
(see draft Constitutional Treaty Article I-18 (2)) the Charter will apply in its 
entirety to the Commission. In particular the horizontal provisions (Articles 
51-54) will apply to the Commission in the normal way.  

107. The Explanations to the Charter were updated and improved during the 
Future of Europe Convention. The draft Constitutional Treaty now includes 
provision stating that the Courts will have regard to these Explanations. So 
there should be a continuing obligation on the ECJ to take account of the 
Explanations when it decides cases. 

We seek an assurance from the Government that, were the Charter to 
be omitted, alternative means would be found of clearly re-assuring 
the citizen that the draft Treaty enhances human rights. 
(paragraph 258) 

108. The Government welcomed the Charter when it was proclaimed as a 
political declaration setting down rights, freedoms and principles applicable 
at EU level.  It will make a final decision on incorporation of the Charter into 
the draft EU Constitutional Treaty in the light of the overall picture at the 
IGC. 

109. The Government notes that Article I-2 of the draft Treaty on the Union’s 
values states, ‘The Union is founded on the values for human dignity, liberty, 
democracy, equality, the rule of law and respect for human rights.  These 
values are common to the Member States in a society of pluralism, tolerance, 
justice, solidarity and non-discrimination.’ 

110. Article I-7 (3) of the draft Constitutional Treaty states that “Fundamental 
rights, as guaranteed by the European Convention for the Protection of 
Human Rights and Fundamental Freedoms, and as they result from the 
constitutional traditions common to the Member States, shall constitute 
general principles of the Union’s law”. This provision takes forward into the 
new draft Constitutional Treaty the equivalent duty on the Union currently 
set out in Article 6(2) TEU.  

We would welcome further clarification of the effect accession to the 
ECHR would have on any decision to adopt the Charter. 
(paragraph 260) 

111. EU accession to the ECHR is not regarded as an alternative to incorporation.  
Until the new Constitutional Treaty comes into force the Union has no 
power to accede to ECHR. Accession to ECHR would have to be negotiated 
and agreed with all the States who are currently party to ECHR. The 
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decision to accede to ECHR would need to be decided at EU level by 
unanimity. The UK expects in due course to play a full part in the 
discussions concerning the terms upon which the EU would seek accession 
to ECHR. 

Freedom, Security and Justice 

We welcome the express reference to scrutiny of Europol by national 
parliaments and the European Parliament, which reflects the 
Committee’s recommendations. However, we would like to see a 
specific reference to ‘scrutiny’ being also inserted in the provision 
relating to Eurojust. (paragraph 265) 

112. The Government supports greater scrutiny, evaluation and accountability of 
Europol and Eurojust’s activities through national parliaments and the 
European Parliament. The UK supported the Danish proposals to amend 
the Europol Convention, which seek to increase the oversight of Europol by 
the European Parliament for example on Europol’s relations with third 
countries.  

113. We agree that there is a need to have consistent language on the oversight of 
Europol and Eurojust by national parliaments and the European Parliament.  

We welcome developments on border checks, asylum and 
immigration. The Committee has endorsed the concept of financial 
burden sharing. The Committee also noted with approval that a 
specific legal basis for integrated border management, along with the 
merging of the Pillars, would subject border control measures to a 
high level of judicial control and parliamentary accountability, 
although it remained uncertain whether it would lead in time to the 
establishment of a European Border Guard which we would oppose in 
line with an earlier report. (paragraph 267) 

114. As the Government noted in its response to the Committee’s report on the 
European Border Guard, we also agree that it is clearly in the interests of all 
Member States for control at the external borders of the EU to be as effective 
as possible. We believe that the proposed merging of the First and Third 
Pillars into a single treaty with a high level of judicial and parliamentary 
oversight will provide a more coherent long-term framework for enhancing 
the management of the European Union’s borders.   

115. The Government supports in principle the Commission’s recent proposal for 
a European Agency to co-ordinate operational co-operation at the EU’s 
external borders.  But we remain firmly opposed to the creation of a 
European Border Guard to replace national border services.  We have 
opposed any reference to a European Border Guard in the new Treaty.  
National border services should retain responsibility for the day-to-day 
operation of their external border control. As the Committee’s report on this 
issue highlighted, national authorities provided with the necessary financial 
and technical instruments are those best placed to control their own borders.  

We welcome the limitation of action in the field of criminal procedure 
to cases having a crossborder dimension, which is in conformity with 
the recommendation in our earlier Report. We also welcome the 
tightening of the wording on the admissibility of evidence, but regret 
that the adoption of such rules remains subject to majority voting. 
(paragraph 271) 
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116. The Government shares the Committee’s concerns about this Article.  
Although we support the need for the new Treaty to define where the EU 
should act to set light minimum standards at EU level, the scope of the 
current article is too wide and is subject to QMV.  The Government is 
therefore arguing for unanimity in key areas of criminal procedural law. 

We welcome the safeguards in the provision on criminal law. 
However, we are concerned that Articles III-171(2)(d) and 172(2) 
would permit the extension of EU competence in criminal law and 
procedure without the need for a Treaty amendment and thus for 
ratification by national parliaments. We accordingly call for any such 
extensions of competence to be subject to the prior approval of 
Parliament in each case (as we have recommended in paragraph 85 
above (Flexibility Clause)). We note that the Foreign Secretary has 
told the House of Commons: “we will oppose…measures that would 
undermine our system of common law and criminal law”. (paragraph 
274) 

117. As explained above, the Government fully shares the Committee’s general 
concerns about Article III-171 (2).  But we believe that unanimity for key 
areas of criminal law, combined with normal national parliamentary scrutiny 
arrangements and the subsidiarity protocol, would be an acceptable way to 
address our concerns about Article III-171 (2).  

Article III-175 (European Public Prosecutor) is a surprising and 
undesirable inclusion in the Treaty. We recommend its deletion, 
although the provision for unanimity in this case means that any one 
Member State could veto any proposal actually brought forward. 
(paragraph 276) 

118. The Government supports stronger action to tackle fraud against the Union’s 
financial interests and to strengthen the coordination role of Eurojust in such 
cases. But we see no need for the creation of a European Public Prosecutor 
who would have powers to decide – at EU rather than national level – how to 
investigate and prosecute serious transnational crimes. As the Committee 
notes, the Convention has proposed that such a decision could only be taken 
by unanimity. We note that this was also one of the issues highlighted by the 
Lords Constitution Committee in its paragraph 24(11). 

It is questionable whether Eurojust should be given the open-ended 
brief conferred by Article III-174. It would be preferable to define 
Eurojust’s mandate on the basis of specifically enumerated offences. 
(paragraph 277) 

119. The Government agrees that the tasks of Eurojust should be more tightly 
defined in the new Treaty. We have proposed amendments to achieve this.  

A defined exhaustive list of offences would be preferable under Article 
III-177 (possibly set out in a Protocol annexed to the Treaty). 
(paragraph 279) 

120. The Government does not believe it is necessary to include in the Treaty a 
defined exhaustive list of the offences that are within Europol’s mandate.  
We can accept the position in the draft Treaty that Europol’s competence 
should be limited to serious crime affecting two or more Member States, 
terrorism and forms of crime that affect a common interest covered by a 
Union policy.  
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Security and Defence 

We urge the Government to recall in the forthcoming negotiations the 
view expressed to us that “none of these structures pretends to 
provide an operational EU military command structure either at the 
strategic or the tactical levels. There are no standing EU 
headquarters (just as there is no EU standing force). Any such EU 
operational command structure would duplicate existing NATO and 
national assets”. (paragraph 283) 

The Government’s White Paper made clear its intention to resist the 
inclusion of any security guarantee in the new treaty which could rival 
or come to replace the security guarantee established through NATO. 
We fully support the Government in this. (paragraph 285) 

We strongly support the creation of the European Armaments and 
Strategic Research Agency since it could improve the capabilities and 
inter-operabilities of the armed forces of Member States, but care 
needs to be taken to ensure that it does not become a tool for 
protectionism or constrain the ability of Member States to order 
armaments independently. (paragraph 286). 

121. The Government welcomes the Committee’s stress on the importance of the 
NATO collective defence guarantee, the need to avoid unnecessary 
duplication with NATO structures, and the value of the proposed Agency for 
capability development.  We are pursuing these points in discussion in the 
IGC. 

122. Our over-riding objective will be to ensure that the proposals in the new 
Treaty mean that ESDP continues to develop in the spirit of St Malo and the 
agreements of the Nice European Council – a model of co-operation that is 
inclusive, flexible and NATO-friendly with effective military and civilian 
capabilities at its disposal. 

We urge the Government to negotiate the role of the Union Minister 
for Foreign Affairs with extreme care. The person appointed to this 
post must remain firmly based in the Council, accountable to 
Member States. In order to make the status of the post less 
susceptible to unnecessary suspicion, we propose that a better job title 
be found, perhaps “Foreign Affairs Representative”. (paragraph 296) 

123. The Government agrees with the Committee that the role of the European 
Foreign Minister (EFM) must be negotiated with extreme care. The 
Government welcomes the draft Treaty language which makes clear that the 
EFM would be firmly based in the Council and accountable to Member 
States on the CFSP (Articles III-197 (1), Art I-27 (1) and I-27 (2)). The 
Government agrees that a better title for the job could be found. Either  
“Foreign Policy Representative” (as proposed by the Committee) or 
“European External Representative” (as recommended by the Convention's 
External Action Working Group report in December 2002) would be good 
alternatives. 

We are concerned that the Minister have sufficient institutional 
support. We support the creation of a ‘Joint European External 
Action Service’ which would bring together all the present 
Commission External Relations staff with Council staff. (paragraph 
297) 
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124. The Government agrees with the Committee that the establishment of a 
European External Action Service, to work for the proposed European 
Foreign Minister, is sensible. The Government welcomes the fact that this 
would be staffed by officials from the Commission, the Council Secretariat 
and seconded Member State diplomats. This would reflect the breadth of its 
work and should improve the coherence of EU external action across the 
board. 

Decision-making in foreign and security policy 

We recommend that Article III – 201(2)(b) be amended by deleting the 
words “or that of the Minister” so that it clearly states that any 
implementing decision based on a proposal coming from the Minister 
must be preceded by a unanimous European Council request for such 
a proposal. This is particularly important since the Minister will have 
formal right of initiative across the whole area of CFSP, including 
defence (paragraph 302) 

125. The Government welcomed the Convention’s draft text which made clear 
that unanimity would be retained as the general voting rule for CFSP. We 
have made clear to the Presidency that we cannot accept their revised 
proposal for an extension of QMV in CFSP.   

126. However, the Government does not believe that the Committee's 
recommendation on Article III-201 (2b), which would remove the European 
Foreign Minister's right to make proposals to the Council of Ministers on 
his/her own initiative, is necessary or desirable. First, because of the reference 
to “specific request of the European Council” in this Article, any proposal 
from the European Foreign Minister on his/her own initiative would only be 
possible if the European Council, voting unanimously, had specifically 
requested the EFM to make a proposal on a particular issue. This means that 
the UK (or any other Member State) could prevent the EFM from making a 
proposal on his own initiative if we deemed it undesirable. Secondly, the 
Government believes that in order to make EU external action more 
coherent, it will be important for the EFM, as a new figure combining 
responsibilities for the existing first pillar external issues and the CFSP, to be 
able to make proposals in both fields. 

We wholly resist the inclusion of a catch-all passerelle clause in the 
draft Treaty. Having a passerelle clause for CFSP, with the 
safeguards we set out in paragraph 178, could be of value in the 
interests of some flexibility. (paragraph 303) 

127. The Government shares the Committee’s opposition to anything that would 
undermine the role of national Parliaments in Treaty change.  We agree that 
the CFSP passerelle in Article I-39 (8) could be of value in the interests of 
flexibility, and should therefore help with our objective of making CFSP 
more operational and effective. The Government welcomes the fact that any 
decision to move to QMV for a particular CFSP issue would be taken by 
unanimity. 

We are satisfied that Article III-201 (4) provides a sufficient safeguard 
against any extension of QMV into defence, provided that the Article 
also catches any attempt to extend QMV to defence issues under the 
provisions of Articles 39 and 40. (paragraph 304) 
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128. The Government is satisfied that the Article III-201 (4) exclusion of matters 
with military or defence implications means that it would not be possible for 
QMV to apply to any defence issue under this Article. It remains the 
Government's position as set out in our White Paper that we will seek to 
ensure that unanimity is the rule for defence matters.  As regards Articles I-
39 and I-40, the provisions for unanimity voting are laid out in Article I-39 
(7) and I-40 (4).  There may be certain, limited cases where we might accept 
a restricted use of QMV, e.g. for specified procedural decisions relating to 
the Agency (III-212) and the start-up fund for preparatory activities for 
ESDP operations (III-215). 

We strongly support the inclusion of the right of any Member State to 
require a vote not to be taken by citing reasons of national policy (as 
set out in the final paragraph in Article III – 201 (2)). (paragraph 305) 

129. The Government agrees with the Committee's strong support for the 
inclusion of the right of any Member State to require a vote not to be taken 
by citing reasons of national policy. This reflects the existing provisions in 
Article 23.2 of the Treaty on European Union. 

We recognise that there may be considerable value in having the 
Union’s Minister speaking in the Security Council but this should not 
be a mandatory requirement. The word “may” should therefore 
replace the word “shall”. (paragraph 308) 

130. The Government agrees with the Committee that there may be value in the 
EFM being able to speak at the UN Security Council. If, as the draft Treaty 
proposes, the institution of the rotating Presidency is ended, it would be 
logical for the EFM to speak instead of the Presidency on occasions where a 
non-member of the UN Security Council is invited to speak. The 
Government agrees that the substitution of “may” for “shall” before “present 
the Union’s position” in Art III-206 (2) would make this clearer. However, 
as the UN Security Council Provisional Rules of Procedure only allow the 
Presidency (or any non-member) to speak at open meetings of the Council, 
and as Article III-206 (2) says the EFM could only speak where the Union 
has defined a common position on the subject of the meeting, the 
Government is satisfied that the UK, in its position as a permanent member 
of the UN Security Council, would retain the right to speak in a national 
capacity. 

We recommend that there should be a parliamentary Foreign Affairs 
Committee of the European Union. This should be composed of both 
national parliamentarians and European parliamentarians. It should 
be an advisory body and thus not have decision making powers. 
(paragraph 310) 

131. The Government notes the Committee's recommendation that there be a 
parliamentary Foreign Affairs Committee of the European Union.  The 
Government welcomes proposals which would mean that national and 
European Parliamentarians would cooperate closely together.  It is the 
Government's clear view, however, that this must be on the understanding 
that the primary role in the scrutiny of CFSP policy and decisions should rest 
with national parliaments.  
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CFSP-overall conclusions  

In the CFSP field, the draft Treaty consolidates the EU as union of 
Member States. CFSP will continue to be intergovernmental, and, as 
a rule, decided by unanimity. (paragraph 311) 

132. The Government welcomes the fact that the CFSP remains in the hands of 
the Member States, and that the general rule for voting in CFSP according 
to the Convention’s text would remain unanimity. 

The final Treaty may come to increase the effectiveness of how the 
CFSP is run. Much will depend on the detail of the proposed Minister 
for Foreign Affairs’ role. We are not convinced that enhanced 
military co-operation between some Member States is the answer to a 
more effective security policy. (paragraph 312) 

133. The Government agrees with the Committee that the final detail of the EFM 
role should have a major impact on the improved effectiveness of CFSP. 
Equally, proposals to allow any form of small group co-operation in ESDP 
will depend on precisely how it is designed.  Not only will it have clearly to 
make a concrete contribution to the effectiveness of ESDP (such as by 
improving the capabilities available to ESDP), but it will have to be 
compatible with the key principles for ESDP that the Government outlined 
in the White Paper. 

We remain unconvinced that the draft Treaty goes far enough in 
ensuring proper parliamentary scrutiny of CFSP. More could be done 
to increase the openness and accountability of the way the Union 
conducts CFSP. (paragraph 313) 

134. The Government believes that the new provision in Article III-205 (2) for a 
European Parliament debate twice a year on the progress on implementing 
CFSP should increase the openness of how CSFP is conducted (there is 
currently a debate only once a year in the EP). The Government does not 
believe that the new Treaty is the appropriate place to insert provisions about 
arrangements for national scrutiny of CFSP. These arrangements are 
adequately and robustly covered under the terms of the Scrutiny Reserve 
Regulation, though we are always ready to consider other proposals to 
enhance scrutiny in the Westminster Parliament. 

Recommendation to the House 

We make this report to the House for debate. We encourage the 
House to find an opportunity for such a debate during the IGC. 
(paragraph 21) 

135. We understand that the Report will be debated in the course of the Debate 
on the Address on Wednesday 3 December.  We look forward to that 
opportunity to discuss the issues that it raises.  
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