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ABSTRACT 
___________________________________________________________________________________________________________________________________________________________________________________________________________________  

 
In this supplementary report we deal with a suggestion that the draft Transparency 
Directive might significantly extend the civil liability of directors and auditors 
arising from the publication of a company’s annual accounts and audit report. 
 
This issue was raised during our original inquiry into the Financial Services Action 
Plan (FSAP) but, at that time, the European Commission had not taken a view. 
 
Correspondence subsequently with the European Commission, Mr Lachlan Burn 
of Linklaters and the Financial Secretary to the Treasury, has led to some 
clarification of the position. The Government and the Commission believe that the 
Transparency Directive, as amended, would not necessarily change English law 
and increase the liability of directors and auditors as Mr Burn had feared. 
However, when the Directive is adopted, the European Court of Justice will have 
the final word on how the Directive is to be interpreted. 
 
The issue of cross-border civil liability also remains. A proposed amendment to 
the text of the Transparency Directive that would have limited such liability to the 
issuer’s home Member State, was not adopted by the European Parliament. As the 
European financial markets integrate, this will be an issue that will have to be 
addressed. 
 
We take the opportunity to publish with this report the Government’s response to 
our original report. 
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CHAPTER 1: WHAT IS THIS REPORT ABOUT? 

1. In our report, Towards a Single Market for Finance: the Financial Services 
Action Plan, one witness identified a potential problem that might have 
arisen from the Transparency Directive (the Directive) as it was then 
drafted1. The Directive establishes requirements for the disclosure of periodic 
and ongoing information about issuers whose securities are admitted to 
trading in a regulated market within a Member State. The potential problem 
was that the Directive might significantly extend the civil liability of directors 
and auditors under English law arising from the publication of a company’s 
annual accounts and audit report. 

2. Mr Lachlan Burn, a partner in Linklaters, introduced supplementary 
evidence, which was published with the report, which set out his concerns. 
This is reproduced with this supplementary report for ease of reference and 
appears on pages 1-2. 

3. Mr Burn’s contention was that existing English law limited the extent to 
which directors and auditors of a company might be liable in respect of 
negligent misstatements in the company’s financial statements and audit 
report. There was no responsibility to investors or the public at large but only 
to shareholders in the exercise of their rights as such and, in certain 
circumstances, to particular investors. Mr Burn said that in Caparo Industries 
plc v. Dickman2, the House of Lords held that the purpose of statutory 
accounts was to enable shareholders to hold to account those responsible for 
running the company by the exercise of their shareholder rights in general 
meeting. Accordingly, the purpose of statutory accounts was not to inform 
shareholders’ investment decisions. Nor were they to inform the investment 
decisions of the wider public. 

4. Mr Burn argued that it was implicit in the (then) wording of Article 7(2)3  
and Recital 10 of the Directive that directors and auditors would owe a duty  
(and therefore might be liable) to “the public” to whom the accounts or 
other information had been disclosed as required by the Directive. Mr Burn 
added that while “the public” was not a defined term in the Directive, it was 
a reasonable inference to believe that the term was intended to mean the 
European public rather than merely the United Kingdom public, given the 
broader context of the Financial Services Action Plan and related Directives 
such as the Prospectus Directive. 

 

                                                                                                                                    
1 45th Report, Session 2002-2003, HL Paper 192, paragraph 65 
2 [1990] 2 AC 605 
3 Article 7(2) stated: “Member States shall ensure that their laws, regulations and administrative provisions 

on civil liability apply to those persons responsible for the information disclosed to the public in accordance 
with Articles 4, 5 and 6.” 
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CHAPTER 2: THE VIEWS OF THE EUROPEAN COMMISSION 
AND HM TREASURY 

5. When the Committee took oral evidence in Brussels on 8 October, 2003, we 
raised this issue with Dr Alexander Schaub4, the Director General of DG 
MARKT—the Directorate-General with responsibility for Internal Market 
matters at the European Commission. At that time, the Commission had not 
identified this as a matter that needed to be addressed and it was agreed that 
the Committee would send Mr Lachlan Burn’s supplementary evidence to 
the Commission, for the Commission to consider. 

Government Response 

6. The Government response to the Committee’s report came in a letter dated 
13 January 2004, from the Financial Secretary to the Treasury. It is printed 
at pages 2-5. The Financial Secretary, addressing the issue raised by Mr 
Lachlan Burn, wrote: “. . . we have secured a number of drafting changes 
that we believe help to address our concerns about the Directive’s impact on 
existing laws on civil liability. As regards the liability of company directors, 
we believe that we have now secured sufficiently flexible drafting that would 
allow us to implement the Directive in a way that would make it clear that 
annual reports etc are prepared for the purposes of the issuer and its 
shareholders and are then made available to the wider public. On liability of 
auditors, we believe that the drafting now contains more flexibility for 
responsibility for the disclosure of auditor reports to fall on issuers only, 
rather than on issuers and auditors. The scope for a court in the future to 
find that an auditor owes a statutory duty to somebody other than the issuer 
(which would have represented a widening of auditor liability) is reduced, 
but not excluded. We have also had some success since the ECOFIN 
Council meeting to ensure that the recitals to the draft Directive reflect the 
changes that we secured to the Commission’s original proposal.” 

Mr Burn’s Reply 

7. The Committee sent a copy of this part of the Government Response to     
Mr Burn on 30 January 2004. Mr Burn replied on 3 February 2004 and the 
text of his letter is printed at page 5. 

8. In his response, Mr Burn lists repeated references to investor protection in 
Recitals 1, 2, 4, 6, 8, 8a, and Article 6 of the amended text of the 
Transparency Directive as it stood at 26 November 2003 and as approved by 
the Council of Economic and Finance Ministers, supplemented with draft 
Recitals dated 7 January 20045. Mr Burn queried how, in the light of these 
references, the Directive could be implemented without changing English 
law as set out by the House of Lords in Caparo (described in paragraph 3 
above).  

                                                                                                                                    
4  45th Report, Session 2002-2003, HL Paper 192, paragraph 66, Q 317 
5 16231/03 
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The European Commission’s Views 

9. The Commission gave its opinion in a letter dated 25 February, 2004 which 
was accompanied by a provisional analysis of Mr Lachlan Burn’s 
Memorandum. This is printed at pages 6-7. 

10. The Commission’s Director for Financial Markets in the Internal Market 
DG, Mr David Wright, wrote on 25 February 2004 that the opinion 
expressed in the Commission’s analysis of Mr Burn’s supplementary 
evidence could only be provisional because the issue was then still being 
discussed in the European Parliament and in the Council. Nevertheless, the 
Transparency Directive “as such is not creating or reinforcing the problem of 
liability.” He thought that the text endorsed by the “general approach” 
reached unanimously by Member States at the Ecofin Council on                
25 November 2003 had addressed  “any legitimate concerns” in this area. 

11. Mr Wright said that Amendment 81, which been voted in the European 
Parliament’s Economic and Monetary Affairs Committee on 17 February 
2004, appeared to “introduce the application of the law of the issuer’s home 
Member State so as to avoid an issuer being liable in a multiplicity of 
Member States.” This amendment would accord with the views expressed in 
a paper issued by the Financial Markets Law Committee in London in 
January 2003. But, Mr Wright said, some Member States feared this might 
erode investor protection throughout Europe. He added that the United 
States’ Securities Exchange Commission (SEC) had taken legal action 
against Parmalat in order to protect American investors—an indication that 
investor protection could not be limited. 

12. In the annex to Mr Wright’s letter, the Commission pointed out that changes 
made to the text of the Directive endorsed by the general approach (see 
paragraph 10 above) removed the wording “information disclosed to the 
public” and substituted the wording “information to be made public”—
which, according to the Commission, was “neutral, but also necessary to 
limit the scope of the liability regime stemming from the Directive at 
Member State level.” 

13. The European Parliament, in plenary, subsequently declined to adopt 
Amendment 81 (para 11 above).  

The Debate on the Report 

14. In the debate on the floor of the House on 2 March, the Chairman of Sub-
Committee B of the Select Committee on the European Union, Lord 
Woolmer of Leeds, asked the Minister whether the Transparency Directive 
as it then stood extended the liabilities of directors and auditors beyond that 
to shareholders6.  

15. In his reply, the Minister, Lord Davies of Oldham, said: “It is too early for 
me to give a definitive response”7.  

The Views of the Financial Secretary to the Treasury 

16. The Committee was uncertain about whether the argumentation advanced  
in the Commission’s letter effectively limited civil liability, given that the 

                                                                                                                                    
6  HL Deb  Vol 658 No.45, 2 March 2004, col. 591 
7  HL Deb  Vol 658 No.45, 2 March 2004, col. 605. 



8 DIRECTORS’ AND AUDITORS’ LIABILITY 

 

Commission had referred to unease in other Member States about the effect 
of the proposal on investor protection. The Committee approached the 
Financial Secretary to the Treasury in a letter dated 9 March 2004. The text 
of this letter is printed as evidence on pages 7-8.  

17. The Financial Secretary replied to the Committee on 22 March 2004. The 
text of this letter is also included in the evidence and printed on pages 8-9. 

18. The Financial Secretary drew reassurance from the Commission’s analysis of 
the scope of liability in the annex to Mr Wright’s letter, particularly with 
regard to the position of auditors. “Given the Commission’s statements and 
the flexibility contained in the Directive’s provisions on liability8, the 
Government, for the present, considers that it could be justified in not 
providing in its implementation for auditors to have particular duties towards 
investors or other groups of individuals. However, no decision has yet been 
taken as to whether obligations in relation to the required information should 
be placed on any person other than the issuer. This, and other issues will be 
considered fully in the course of our and the FSA’s consultation with all 
interested parties after the Directive has been finalised and adopted, and 
during the subsequent implementation of the Directive.” 

Jurisdiction 

19. A separate issue raised in the correspondence is so-called “jurisdiction”9. 
Does the Directive extend the liability that issuers face in a Member State 
other than their country of incorporation? In the negotiations, the 
Government advocated a provision in the Directive that would require cross-
border civil liability disputes to be resolved within the civil liability regime of 
the issuer’s home Member State. This was the intention of the European 
Parliament amendment described in paragraph 11 above. However that 
amendment was not adopted in the final text of the Directive.  

20. In her letter of 22 March 2004, the Financial Secretary notes the 
Commission’s view that the Directive neither creates nor reinforces this 
problem but that it is a problem that may emerge as European capital 
markets integrate further. 

                                                                                                                                    
8 The relevant provisions of the “unofficial” version of the final text (ie general approach plus European 

Parliament amendments) provide: Recital 10: “Appropriate liability rules should be applicable to the issuer, 
its administrative, management, or supervisory bodies, or persons responsible within the issuer, as laid 
down by each Member State under its national law or regulations. Member States should remain free to 
determine the extent of the liability. 

 “Article 7: Responsibility and liability: Member States shall ensure that responsibility for the information to 
be drawn up and to be made public in accordance with Articles 4, 5, 6 and 12 lies at least with the issuer or 
its administrative, management or supervisory bodies and Member States shall ensure that their laws, 
regulations and administrative provisions on liability apply to the issuers, the bodies referred to above or 
persons responsible within the issuers.” 

9 The term is used here in a non-technical sense to cover the issue described in paragraph 11. Jurisdictional 
rules normally identify which country’s courts can hear a case. Choice of law rules identify which country’s 
law the court hearing the case will apply. In this context the proposed Regulation on the law applicable to 
non-contractual obligations (“Rome II”) excludes from the Regulation “the personal liability of persons 
responsible for carrying out the statutory audits of accounting documents (Article 1 (2) (d)). There is a 
question as to the extent of that exclusion. We have recommended that consideration needs to be given to 
limiting the exclusion of auditors’ liability to liability to the company and its members: The Rome II 
Regulation, 8th Report 2003-04 HL Paper 66, at para 85. Were the Transparency Directive to have 
included a special rule (as described in para 11 of the present Report) that would have been safeguarded by 
Article 23 of Rome II. 
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CHAPTER 3: THE COMMITTEE’S VIEWS 

21. The amended text of the Transparency Directive has now been voted on by 
the European Parliament at first reading. Agreement is expected to be 
reached at the meeting of Economic and Finance Ministers on 11 May 2004.  

22. The Committee is not in a position to adjudicate on the relative merits of the 
opinions expressed by a corporate lawyer, the European Commission, or HM 
Treasury, but is not satisfied that the fears expressed by Mr Burn, the 
corporate lawyer, are without foundation. We note that while the 
Transparency Directive may not be intended to extend the civil liability of 
company directors and auditors to the investing public generally there 
remains legitimate uncertainty as to the effects of the Directive if adopted in 
its present form. There also remains the so-called jurisdiction issue on which 
the Government was unable, at this stage, to give a clear view.   

23. What is clear is that, if and when, the Directive is adopted, the European 
Court of Justice will have the final word on how the Directive is to be 
interpreted and whether Member States have fully and correctly 
implemented it. Thus, although the United Kingdom might transpose the 
Directive into English law in such a way as to maintain the current position 
as regard the liability of directors and auditors following the House of Lords 
in Caparo, whether that would be compatible with the Directive would 
ultimately be for the European Court of Justice to determine. 

24. The Committee therefore considers that this exchange of correspondence 
with the European Commission and the Government on the possible 
implications of the Transparency Directive for the civil liability of directors 
and auditors raises important questions to which the attention of the House 
should be drawn and makes this Report to the House for information. 
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APPENDIX 1: SUB-COMMITTEE B (INTERNAL MARKET) 

The Members of the Sub-Committee who considered this supplementary report 
were: 

 
Baroness Cohen of Pimlico 
Baroness Eccles of Moulton 
Lord Fearn 
Lord Geddes 
Lord Haskel 
Lord Shutt of Greetland 
Lord St John of Bletso 
Lord Swinfen 
Lord Walpole 
Lord Woolmer of Leeds (Chairman) 
 


