
UNREVISED PROOF COPY  Ev 2 

HOUSE OF LORDS 

MINUTES OF EVIDENCE 

TAKEN BEFORE 

THE SELECT COMMITTEE ON THE EUROPEAN UNION 

(SUB-COMMITTEE C) 

 
COMMISSION GREEN PAPER ON DEFENCE  

 
 

THURSDAY 4 NOVEMBER 2004 

LORD BACH, DR SARAH BEAVER and MR STUART FRASER 

Evidence heard in Public Questions 58 - 118 
 

 

USE OF THE TRANSCRIPT 

1. This is an uncorrected and unpublished transcript of evidence taken in public and
reported to the House. 
 

2. The transcript is not yet an approved formal record of these proceedings. Any public
use of, or reference to, the contents should make clear that neither Members nor
witnesses have had the opportunity to correct the record. If in doubt as to the propriety
of using the transcript, please contact the Clerk to the Committee. 
 

3. Members who receive this for the purpose of correcting questions addressed by them
to witnesses are asked to send corrections to the Clerk to the Committee. 
 

4. Prospective witnesses may receive this in preparation for any written or oral evidence
they may in due course give to the Committee. 



THURSDAY 4 NOVEMBER 2004 

________________ 

Present 

Bowness, L (Chairman) 
King of Bridgwater, L 
Lea of Crondall, L 
Maclennan of Rogart, L 
Morris of Aberavon, L 
Northover, B 
Park of Monmouth, B 
Powell of Bayswater, L 
Tomlinson, L 
________________ 

Memorandum submitted by Minister for Defence Procurement 
 

Examination of Witnesses 

 

Witnesses:  Lord Bach, a Member of the House, Parliamentary Under-Secretary of State and 

Minister for Defence Procurement, Dr Sarah Beaver, Director General, International 

Security Policy, and Mr Stuart Fraser, Head of the DPA�s International Relations Group, 

Ministry of Defence, examined. 

Q58  Chairman: Lord Bach, good morning, and may I welcome Dr Beaver and Mr Fraser 

and your other colleagues.  Thank you very much for coming to give evidence to us.  As you 

know, the Green Paper on Defence Procurement has been sifted to this sub-committee for 

comment.  We would very much like to hear your comments and the Government�s position 

on this paper, and indeed then ask you some questions of which you have had notice.  

I understand you would like to make an opening statement. 

Lord Bach: Thank you for the invitation to appear before the sub-committee.  I am grateful 

for the chance briefly to put the Government�s initial view as far as the Green Paper is 

concerned.  We welcome the publication of the European Commission�s Green Paper on 
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Defence Procurement.  I think we provided advice to the Committee on 28 October.  We see 

the paper as an important lever in opening up the very necessary debate on improving defence 

procurement in the EU and promoting the global competitiveness of the European defence 

industry because, we believe, there is a significant need to improve the defence capability of 

EU Member States.  Improving the transparency and openness of defence procurement across 

Europe will be an important step towards this, providing potentially United Kingdom industry 

with improved access to EU defence markets and better value for United Kingdom and EU 

taxpayers.  I want to stress right from the start that the Green Paper, in our view, does not 

present formal proposals nor advocate a particular solution.  It examines and summarises 

procurement processes currently undertaken by EU Member States and by other European 

international bodies such as (OCCAR).  It acknowledges that the defence market has many 

unique characteristics that continue to justify dispensations to general EU market rules.  In 

addition, the Commission recognises that defence and security issues fall under the remit of 

the Member States, and that defence policy will continue to be taken forward by them.  

However, it suggests there is a range of defence and dual use products and technologies which 

could be more widely and readily shared within Europe by means of co-ordinated 

procurement procedures without impacting on national security.  It is becoming increasingly 

more important for Member States to co-ordinate their efforts to facilitate trade in these 

products.  What the Green Paper does is provide an opportunity to discuss these issues, 

important issues we think, in more depth, and we welcome this.  The Commission identified 

two possible options for improving defence procurement practice and in taking this initiative 

forward:  one, a clarification of the EU�s existing legal framework, and the Commission 

suggests that this might be best achieved through the use of an Interpratative Communication; 

and, secondly, the possible introduction of specific rules through a directive to co-ordinate the 

defence procurement procedures of Member States.  However, the Commission has noted, 
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and this is of great importance, that such a directive would not be aimed at procurements that 

are currently exempted from EC public procurement regulations under the provisions of 

Article 296.  As explained in our memorandum, the United Kingdom, in the form of both the 

Government and industry, has been considering other ways of creating a more open and 

transparent European defence equipment market.  We have developed our ideas, which centre 

around the use of a code of conduct into a non-paper, a copy of which was included with the 

memorandum.  We are in the process of sharing these ideas with European and other 

colleagues.  Perhaps it is too early to give a precise statement on the views of others on the 

paper but initial feedback on our proposals has been encouraging.  The next stage for us will 

be to respond to the Commission, which has given Member States and other respondents four 

months, up to the end of January 2005, in which to reply.  We will develop our response in 

the light of our subsequent discussions with colleagues from within government, industry and 

Europe.  We understand that the Commission will then issue a conclusive summary, which 

will take account of the comments received.  This may eventually lead to proposals by the 

Commission, which Member States will consider before any further action by the 

Commission is taken.  If I can just sum up our view:  the issue of the Green Paper we think 

offers an opportunity to bring to the fore the much needed debate on creating a European 

defence equipment market.  We are taking a leading role in this process, not least through the 

non-paper and through our dialogue with European colleagues.  We are well attuned to the 

potential difficulties ahead, but, with the recent creation of the European Defence Agency and 

with the United Kingdom�s influence as a leading industrial player, we believe there is scope 

to improve the openness and transparency of the European defence market and with this the 

ability of our companies, United Kingdom companies, to compete in Europe. 

Q59  Lord King of Bridgwater: Can I ask a question for clarification on that?  You have 

here in your paper the statement that the European defence procurement market amounts to 
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some ₤20 billion.  That is in the first paragraph of your paper.  Have we got the national 

breakdown of that, which I think it would be very helpful to see so we know what we are 

talking about and where we are now.  You say here, �The Commission seeks to obtain better 

value in the ₤20Bn plus European defence procurement market��   Have we got the figures 

here?  Can somebody provide them?  What is our figure now?  It used to be ₤9 billion in my 

day. 

Mr Fraser: We have not got the figures here, Lord King.  We could certainly provide that. 

Q60  Chairman: This is the ₤20 billion referred to in the Commission�s explanatory 

memorandum. 

Lord Bach: I thought we were referring to the non-paper, I am sorry.  You are referring to the 

memorandum. 

Q61  Lord King of Bridgwater: It is said to be a ₤20 billion European defence procurement 

market.  Our contribution used to be about ₤9 billion.  I do not know the current figure.  What 

are the other countries at, so that we know what we are talking about? 

Lord Bach: We do not have the exact figures, Chairman, but Lord King is right in that ours is 

a very high proportion of it.  When you take our proportion along with that of France and one 

or two other countries, they make up to 80 or 90 per cent of that ₤20 billion.  There is a small 

number of countries that make up, and it will be no surprise to the Committee I am sure, 

a very large proportion indeed of that ₤20 billion.  Many countries of course are consumers 

really rather more than involved in procuring. 

Mr Fraser: In terms of very broad figures, we are looking at the United Kingdom, France and 

Germany as about 80 per cent of the total defence procurement in Europe.  If you add the 

other three LoI framework agreement countries � Italy, Spain and Sweden � that increases to 

about 90 per cent, and then the rest forms the rest of the other Member States. 
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Q62  Lord King of Bridgwater: I think it would be very helpful for the Committee if we just 

had the figures, so we actually know what we are talking about. 

Lord Bach: I apologise, Chairman.  I think that should have been in front of the Committee 

today.  I will make sure that it comes.  I think the general picture is clear. 

Lord Morris of Aberavon: It is quite clear, my Lord Chairman, that we have a very large 

interests and a very high proportion.  So far as the argument is concerned I think that should 

be sufficient. 

Q63  Lord Tomlinson: Before we get on to the detailed questions, I wanted just to pursue 

with Lord Bach how the Government proposed to reply to the consultation.  Are you going to 

do it in the form of following the two questions that are in the Commission document on the 

legal framework and the 11 questions that are in the document in relation to the specific 

content of a directive?  If you are going to do it in the form of answering those two plus 

11 questions, will it be possible for you to share your answers with the Committee?  There is 

a specific framework laid down there and that would make it quite helpful for us to be able to 

follow it. 

Lord Bach: We are not today in a position where we would be able to give the Commission 

our final response.  That is hardly surprising as it is three months away. 

Q64  Lord Tomlinson: When you do, when you get to the position where you are giving 

a definitive reply to the consultation, can you share you definitive reply at that stage with the 

Committee? 

Lord Bach: I am sorry to be so cautious.  The answer is yes. 

Q65  Chairman: Thank you very much.  I want to get on to our main questions.  Bearing in 

mind there is a time for consultation, presumably you propose to reply within that 
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consultation period.  Are we likely to see it sufficiently far in advance towards the end of the 

consultation period to make it really useless? 

Lord Bach: I do understand why you ask that question, my Lord Chairman, given events 

earlier this year.  We will do our best to make sure.  I would have thought the reality is that 

we probably have got to get it back to the Commission before we do anything else.  It is our 

duty to do that, to do what we are asked to do, but we will try and make sure that your 

Committee gets the details of it as quickly as we possibly can after that. 

Dr Beaver: Perhaps I could also add that I know the European Defence Agency also intends 

to put in a collective response through its steering board, so we will have two opportunities to 

make an input nationally and in the contribution that we will be making to the European 

Defence Agency�s response. 

Q66  Lord Maclennan of Rogart: My Lord Chairman, I am sorry but I did not understand 

Lord Bach�s last answer.  Was he saying that the Government would be obliged to reply to the 

questions to the Commission before we could see the answers? 

Lord Bach: Yes, I think I was saying that.  I think we will be obliged to do that before this 

Committee and Parliament receives the answers.  I think we have to do that.  That is the order 

of events.  If I am wrong about that, I hope my officials will correct me straight away. 

Mr Fraser: I am not sure of the process.  I think we should probably check on the process. 

Q67  Chairman: Perhaps, Minister, we could clarify this because, in a sense, it is only 

consultation; there is not a scrutiny.  It is not a question of clearing it.  If we are going to 

make intelligent comments, it might be useful to know what the Government had said in 

response.  If we are, equally, going to be making our response within the consultation period, 

we do actually need some time, maybe not a lot, between receiving it and the expiry of the 

consultation period. 
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Lord Bach: Of course I take that point.  Today we are not in a position to have a response.  

I am sure it will come up against the deadline.  I am trying to answer in a practical way.  We 

will help as much as we possibly can, understanding its importance to this Committee. 

Q68  Lord Tomlinson: I am sorry to pursue it, my Lord Chairman.  I think that reply is quite 

satisfactory, certainly to me.  I am more concerned with the form in which we get it than 

exactly the speed.  I hope we can have it in exactly the form in which it is given to them.  

I say quite openly why I am concerned.  We have already got the beginnings of a concern in 

this Committee about some European Commission proposals for research and development to 

be extended into defence and armaments.  I would certainly want to be making quite sure that 

in whatever we say about procurement, we are not getting ourselves partly confused down the 

road about what we would, I think on our first examination, regard as an unlawful incursion 

of R&D framework funds into the area of defence.  I make it quite clear that that is why I am 

looking for it in the specific form in which you reply. 

Lord Bach: May I attempt to answer that?  I understand exactly what Lord Tomlinson is 

saying.  We, too, if it is of comfort to the Committee, have exactly the same sentiment about 

interference as far as research and development is concerned.  That is a real concern of ours 

and one we will be dealing with. 

Q69  Lord Lea of Crondall: Chairman, I think it might be useful, as we get going on the list 

of questions here, to ask the Minister to paint the overall picture with a somewhat broader 

brush.  We are going to cover inter alia what is called the liberalisation of the market, but, 

secondly, we have the provenance of the Defence Agency.  They do not always come to 

exactly the same thing.  I was wondering if Lord Bach could say what the relationship is 

between what goes back to 1996/97, the concept of liberalising the market and the Agency, 
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leading up to the question of a directive, and how this relates to what goes on in the nation 

states, and indeed what goes on into people submitting bids from around the world. 

Lord Bach: Our starting point, if I can attempt to reply, is this.  There has been recognition 

for some years now, not least across the Atlantic as well, that there is a need to improve the 

defence capability of EU Member States.  We believe that improving the transparency and 

openness of defence procurement across Europe will be an important step towards this aim.  

The Bangermann proposals, which were the last attempt made by the European Commission 

in this field, are now some years old.  Their view is that the Commission rather laid down the 

law and there was not enough consultation.  Members of your Committee, my Lord 

Chairman, will remember this much better than I will.  Here we do believe that the 

Commission is approaching this in a much more reasonable way.  I think it is important to 

realise that the Commission is not advocating a more liberal market per se.  It is against the 

background of what is a very fragmented and relatively inefficient European defence 

equipment market that the Commission is endeavouring to open up the debate on improving 

defence procurement in the Union and improve the global competitiveness of our industry.  

As I have said, we welcome the debate.  It opens the potential for improved access to 

European defence markets by all European countries.  Everyone who is sitting in this room 

will know that one of our concerns has been, and remains, that we have an open procurement 

policy, not entirely but more or less an open procurement policy.  Our friends and colleagues 

both in America and for these purposes in Europe do not have such a policy, so anything that 

moves towards a more open European procurement policy is something that we see as 

potentially very much in our interests.  Our feeling is that there is more appetite this time, as 

opposed to the Bangermann proposals, to introduce ways of improving the defence equipment 

market in Europe.  Therefore we should be positive, but I want to stress again that we see 

what the Commission has done so far as just the first stage of the process.  No formal 
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proposals are here yet.  It is too early to say what the outcome will be, but we are taking 

a leading role deliberately at an early stage, and we will be promoting the use of our proposed 

code, which we think is a better way of going down this path than the one which is hinted at 

in the Commission�s Green Paper. 

Q70  Lord Powell of Bayswater: I have also a general question arising from the statement.  

I do not for one moment doubt the Government�s good intentions in going through with this 

exercise, but does not the Minister think there is perhaps a bit of a triumph of hope over 

experience here?  I can think of some European countries who have never opened or who will 

ever seriously open their market.  They might agree to rules, codes of conduct and procedures 

which we the United Kingdom would, as usual, absolutely follow but they would have no 

intention of doing so themselves.   I do notice in the draft code of conduct phrases like 

�Member States will be expected to exercise responsible discretion, and this should not be 

based on political convenience�.  I just find it impossible to reconcile that with 30 years of 

experience in this field. 

Lord Bach: My Lord Chairman, I know of Lord Powell�s great experience in this field.  Mine 

is much more limited, of course, and I have to say that my three years experience is not very 

different from his 30.  The conclusion that so far I reach is that talk is easy and action is more 

difficult, but we have tried various ways of opening up this market that has remained closed, 

just as we do across the Atlantic as well, and we think we have to seize every opportunity 

there is to establish a real open market.  We are not naïve, I hope, in our expectations here, but 

we do feel there is promise here, and there may be promise for United Kingdom industry as 

well, and, as I say, maybe a real chance that defence capabilities in Europe will improve.  We 

are prepared to go down this road at this stage cautiously with our own proposals.  I hope 

Lord Powell will be satisfied by me saying that we are not going to jump into some action that 
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will just make us even more open and other European countries just as closed as they have 

been. 

Q71  Baroness Park of Monmouth: I am afraid I must follow on rather along the same lines.  

We have been told that 80 per cent of serious defence sales is between three counties.  

I presume that one of them, since we are pursuing this, is that we hope we might persuade 

Europe as a whole to put more money into defence and therefore produce less of a burden on 

us, but, when it comes down to it, it is those three countries, us and two other countries, who 

are the only ones who can make serious spending.  The Bulgarians are not there yet and the 

Poles and others may wish to but they are highly unlikely to do very much because they 

cannot.  I really find difficulty in seeing what is the point of moving further into regulation 

when bilateral arrangements are the only ones, it seems to me, that will actually hold.  One of 

the papers makes the point that a lot of the decisions are state-oriented, and particularly that is 

true in France.  It is wholly unlikely surely, that the French are ever going to give up their 

political convenience, and indeed it seems to me wrong that they should.  I cannot see the 

point of binding ourselves in a way which will limit us but not limit others.  I also want to 

know what practical effect it will have on our collaboration with the Americans, because it 

seems to me that transparency over some of our more secret and worthwhile activities would 

be far from what they would want or we want. 

Lord Bach: If I may say, I agree with Lady Park in terms of regulation, and that is why we 

are, already at this early stage, right at the start of this debate, making clear that our 

preference is not for regulation but, if we are to go down this path, it is much more by 

a voluntary code of conduct which will be looked at carefully.  We hope that there will be 

some peer pressure put on countries that do not follow an agreed voluntary code of conduct.  

She is right, if I may say so, to make the clear point she does.  Of course very few countries 

make up the vast majority of defence procurement in Europe; that is true.  I do not think we 
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should completely forget that some of the newer members of the European Union have niche 

capabilities in defence fields which may well add real value, if I can use that word, to 

European defence capabilities as such.  We would want to encourage those countries to come 

forward and help us with procurement, perhaps through the EDA � European Defence 

Agency.  We want to encourage those countries and Europe generally to perhaps give more of 

their resources, and they are limited resources we are talking about, to defence procurement.  

We think this may be one of the ways we can do it, but I do want to reassure her, as I have 

tried to Lord Powell a moment ago:  we are not naïve about what some of our friends and 

rivals do in Europe. 

Q72  Baroness Park of Monmouth: If I may take one point further, surely those countries � 

let us take Poland as an example as that is one of the most likely ones � if they are in the 

process of negotiating an interesting contract, are the last people who will want to have 

transparency, which might expose them to competition from other larger predatory countries? 

Lord Bach: I do not know.  I think we will have to see.  There is a great deal of interest in 

Europe among the new members particularly in this Commission proposal and the setting up 

of the European Defence Agency.  We will have to see.  It may be, as you suggest, that all this 

will come to nothing, but I think it is incumbent on us as perhaps the senior member of the 

European Union that does spent a lot of money on defence procurement, to do our best to 

bring along other countries, whether big or small, to our view of the world, which is that an 

open market is the only way to conduct yourselves in the 21st century, with the limited 

resources that there are.  I think we would be wrong not to be taking any part in these initial 

steps. 

Mr Fraser: Baroness Park mentioned Poland.  I was speaking to the Polish National 

Armaments Director last week and his initial reaction and that of Polish industry to the non-

paper that we circulated previously was very welcoming.  He did not say why but he thought 
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it was a very good basis for consideration.  I suspect one reason why that is so is not so much 

the threat from other Member States� industries let us say accessing the Polish market, but it 

is more that the limited Polish defence industry can get into other markets easier. 

Q73  Lord Morris of Aberavon: May I follow Lord Powell�s remark about hope triumphing 

over experience.  That must be true.  Some countries are more difficult than others, and I will 

not name them now.  It would not be right, so far as joint collaboration is concerned, because 

we have had successes so far as that over the years.  Therefore I take it that this paper is 

through an open foot in the markets substantially and not joint collaboration? 

Lord Bach: It is primarily about opening markets in order to lead to better European defence 

capabilities.  We have all had the experience of collaboration or, to a lesser extent, 

co-operation.  Sometimes it has worked better than on other occasions.  That has to be said.  

Whether there is more co-operation as a result of whatever measures are eventually agreed 

upon, I do not know.  I suspect there may be a move for more co-operation.  Indeed, the lack 

of resources that there are in this field really calls for more co-operation, if that is possible, 

given national security needs.  I cannot say that it has nothing to do with co-operation, but its 

prime purpose is not that. 

Q74  Lord Lea of Crondall: I have understood that part of all this is that there would be 

advantages for the European nations in aggregate and to do something, in the same way that 

opening up public procurement in every other field, whether it is the health service, education 

and so on, has done.  Ever since we re-enacted the Stockholm agreement, we have had open 

public procurement.  It means that Coventry City Council cannot say, �I want a bus with 

a step that height� while some of the others want a step of a different height.  Is it not part of 

the Government�s philosophy that other people have to answer the prima facie question:  why 

is defence different?  We are whittling down the areas in which it is difference.  On the other 
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side of the track, there is a common need coming up at us, is there not, even on the 

operational side, that more and more things we are doing together.  This doctrine of hope over 

experience does not quite fit where we are historically.  I was wondering if you would 

comment that things are moving on? 

Lord Bach: I am sure things are moving on.  I think we need to be cautious, and I think we 

are, in this particular field.  Quite legitimately, it seems to me, countries can argue that in the 

defence field � and defence per se has nothing to do with the Commission, frankly, and is for 

national governments � it is quite right that national security considerations must play an 

absolutely crucial part.  Indeed Article 296 assumes that.  In the procurement field, strictly 

speaking, the Commission does have the same powers as it does in relation to procurement 

generally, as I understand it, except for the provisions in Article 296, which means that where 

the goods are war-like, there is no need to follow European procurement policies.  One of the 

issues that arises here, and it may come up in the next question, is whether Article 296 is too 

restrictive or not.  We certainly would not want to lose Article 296.  To do so would be a rash 

move.  It is right to say that we suspect sometimes that Article 296 is too widely used by some 

of those who want to restrict competition in this field.  One of the important things about this 

whole project is to make sure that we look again at Article 296 and how wide or narrow it 

should be.  That is based, of course, on the 1958 list. 

Q75  Chairman: The 1958 list is still in business? 

Lord Bach: Oh, yes. 

Q76  Chairman: There should not be any uncertainty about what the article applies to. 

Lord Bach: No.  The 1958 list exists, but the 1958 list has served us, the United Kingdom, 

remarkable well over that period of time, so we would be cautious in an approach to 

reforming it too rapidly. 
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Q77  Lord Morris of Aberavon: How is 296 monitored?  There is talk about whether it 

should be narrower or wider.  How do we monitor whether it is working and working 

properly. 

Lord Bach: I will be corrected about this but I think the Commission can, if it wants to, ask 

us questions about our use of 296 in a particular procurement. 

Q78  Lord Morris of Aberavon: Does it? 

Lord Bach: I think, from recent painful memory, it does, yes. 

Mr Fraser: What happens in reality, Lord Morris, is that the Commission observes what is 

happening in the marketplace and whether under Article 298 the exception under Article 296 

has been applied correctly and appropriately.  Where there are instances where the 

Commission�s staff believe that Article 296 is being abused, then they usually write in some 

form or other, which gets increasingly stronger depending on how strong they feel that case 

is, whether it is based on infraction proceedings or reasoned opinion, et cetera. 

Chairman: It seems to me, Lord Powell, that some of the questions you were going to ask 

have been dealt with.  I wonder, since we have started on this conversation, if I could go to 

Lord Morris, who might like to pursue his specific question that touches on the 296 issue of 

the list? 

Q79  Lord Morris of Aberavon: Could I ask, because the matter is canvassed in the 

documents, what is the specific competence of the Commission in the areas of defence 

procurement?  There are alternatives proposed:  first a legal framework, and we hear the time 

it would take and the difficulties of that I appreciate; and then the voluntary code.  That would 

avoid the potential for confrontation on that very issue.  You have also mentioned in the same 

paragraph some of the issues of the downside of that attempt.  Is it delivery, sanctions, 

observance?  Could you flesh out perhaps the downside of the voluntary code?  Lastly, the 
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types of equipment which are outside 296 which we are talking about all the time, the 1958 

list that was mentioned a few minutes ago:  can that be updated?  It is on the fifth line of the 

non-paper:  �avoids the potential for confrontation over Commission competence in the area 

of defence procurement�.  My question is:  what specific competence does the Commission 

have? 

Lord Bach: As far as the legislative competence in the defence and security field is 

concerned, we do not believe the Commission has, strictly speaking, any competence.  This 

remains within our competence, Member States� competence, and we believe the Commission 

understands that. 

Q80  Lord Morris of Aberavon: I am sorry to interrupt you.  There is no such thing as 

�strictly speaking�.  Either it is within the competence or it is not. 

Lord Bach: I am rightly corrected.  It is not within the Commission�s competence.  I make 

the point again that the current procurement directives apply to defence procurement save 

where it is exempt under Article 296.  In this regard, the Commission may well focus, as it is 

doing, on goods that are not intended specifically for military purposes; in other words, dual 

use goods.  Were the Commission to adopt a regulatory approach, we would wish to ensure 

that the Commission did not stray beyond its inherent competence, which I think is found in 

Article 95.  As far as a code of conduct approach is concerned, we believe it is one of the 

benefits of a regulated market; it has the potential to increase transparency, as a regulated 

market might, open up national markets, and create more efficient defence markets.  Its great 

advantage to us is that it has the advantage of significantly early implementation and avoids 

what really we ought to seek to avoid:  the introduction of further regulatory burdens on 

Members States and industry.  The code of conduct would, of course, cover goods that fall 

within the scope of 296.  Exceptionally for procurements of very high sensitivity, Member 

States would be permitted to exercise derogation from the code.  It seems to us it does have 
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advantages over a regulated approach, and that is why we, at this stage, and I repeat at an 

early stage in this whole argument, are putting this forward.  As Mr Fraser has already said, 

the indications are that many of our European Union colleagues, partners, seem at this stage 

to favour our approach but to find it broadly stimulating. 

Q81  Baroness Park of Monmouth: If I could take you a bit further on that, Minister, in the 

EN they talk in paragraph 2 of supplemental EU legal framework for a special instrument, and 

then set out the great advantages of that.  One is that it would allow a European defence 

industry to participate equally in calls for tender in all Member States.  It also says that there 

would be greater legal certainty.  Can the Minister explain how that would work and what the 

advantage of it would be, if any, to us?  It is paragraph 2 on page 9 of the Green Paper and it 

goes on. 

Lord Bach: This is in the Green Paper.  I am sorry but we were trying to find where the 

question was. 

Q82  Baroness Park of Monmouth: They are advocating a new specific legal instrument 

and one of the objectives of that instrument is apparently that a greater openness in the market 

would allow the European defence industry to participate equally in calls for tender in all 

Member States.  That seems to be fairly cumbersome anyway.  Then it talks about the body of 

rules.  I would like to know what, if any, would be the advantage of that, what would our 

reaction be to it, and would this include contracts outside the EU? 

Mr Fraser: I think in many respects this goes to the heart as to why we actually came up with 

some thoughts to complement the Commission�s proposals here or outline thoughts where we 

are effectively trying to influence the debate.  We believe that through a voluntary code of 

conduct you can actually achieve the opening up of the markets without needing strict 

regulation in such a way that it will have the same effect as strict regulation, but I do 
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acknowledge the fact that that will depend on good behaviour, appropriate behaviour, by 

a number of Member States.  If one or more decide that they are not going to, let us say, play 

the same game, then we will be in the same position as we are now.  We believe that with the 

complexity and the time that might be taken to introduce a regulation in this very complex 

and sensitive field, an early step might be to go down the voluntary route, at least for some 

years, to see how and whether that works and whether we need to think about going one step 

further towards absolute regulation. 

Q83  Lord Powell of Bayswater: Following up those points, Lord Bach has just said, with 

his characteristic vigour, that defence procurement has nothing to do with the Commission, 

a sentiment with which I humbly agree.  Does he not see some danger that by going down the 

Commission route here, either of the two routes which the Commission offer, that we are 

actually helping the Commission get involved in this area?  The Commission is a dynamic 

institution, especially when it comes to extending its own power.  Particularly in the example 

given by Lady Park, it does seem to me one could argue that here is an attempt by the 

Commission to insert itself a good deal more in defining what is covered by Article 296 and 

to be saying that because it will have the power to pronounce on categories which are not 

properly within 296, they have a right to determine its coverage.  I think there is real danger 

there.  I wonder what Lord Bach�s comments are.  In addition, would he just confirm that in 

his own code of conduct proposal, which I think is a very good one, there is absolutely no role 

for the Commission whatsoever? 

Lord Bach: I hope I had said that the Commission has no legislative competence in the 

defence and security field.  I hope I also made it clear that in the procurement field, including 

the defence procurement field, under Article 95 already the Commission does have, strictly 

legally, some competence.  The way in which that competence is dealt with by national states 
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is under Article 296, so they do already have competence in the procurement field.  Article 

296 ensures that that competence is not at the expense of what Member States want. 

Q84  Lord Powell of Bayswater: If I may just interrupt there, I do understand exactly the 

legal position and it is spelt out, but I thought the phrase you actually used, which I wrote 

down as you said it, was that defence procurement is nothing to do with the Commission.  

I thought that was an admirable way of putting it: that defence procurement, which is really 

what is covered by 296, is nothing to do with the Commission.  One should not therefore be 

trying to extend the Commission into this area further. 

Lord Bach: I had thought I said defence was nothing to do with the Commission.  I am very 

glad you have given me the chance to make, I hope, a little more clear what I mean.  Defence 

procurement is strictly legally something to do with the Commission unless Article 296 

applies.  Article 296 makes it clear that it already is.  What I am concerned to do in my role is 

to make sure that, for the benefit of United Kingdom defence needs, we open up what is a 

very closed book at the moment, too closed for our purposes.  We believe there may be ways 

in which the Commission�s proposals � not their proposals, the Commission�s initiative in 

starting this discussion � may help us do that.  I am absolutely aware that in the past very little 

was given to all this maybe more open market in Europe.  If there is an opportunity that that 

might happen on these occasions, I think we should go along with it. 

Q85  Lord Powell of Bayswater: I do have a second point.  Lord Bach�s own paper does not 

envisage a role for the Commission:  is that right?  Your own paper about a code of conduct 

does not envisage that? 

Lord Bach: Lord Powell is absolutely right, no we do not.  We talk about a third party that 

would monitor how the voluntary code of conduct is being conducted.  We do suggest that the 

European Defence Agency might well be a satisfactory third party.  I want to make this point 
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early about the European Defence Agency:  that will be under the control of defence ministers 

from the EU countries.  We trust it will not be some bureaucratic organisation that has no 

relevance to politicians in the nationals states, but the board of that organisation will be under 

the control of defence ministers. 

Q86  Chairman: For the sake of clarity, if the Government�s suggestion was accepted and 

the Commission was not involved, the very fact that it is a voluntary arrangement would not 

remove the Commission�s role as it exists under the Articles you have been referring to.  We 

should not be under any illusions.  If everybody said it will be voluntary, the Commission 

would simply disappear off the scene.  I am not commenting one way or the other there.  

I think it should but, in the interests of clarity, their role would remain. 

Lord Bach: Chairman, their role is there already.  You are quite right. 

Lord Powell of Bayswater: The point of my question, my Lord Chairman, is not that I aspire 

to roll back the Commission�s powers.  I know the hopelessness of that task.  It is simply to 

stop extending them, because I think it is positive that the Government�s code of conduct does 

not in any way encourage or extend the Commission�s powers.  I am very glad to have that on 

the record. 

Q87  Baroness Northover: I wondered if you have some information on what the reaction 

has been in the British defence industry to these proposals and whether they feel that this 

offers them opportunities or whether, as has been indicated, this might open us up to 

competition but not in other countries.  Also, do you have any reaction, for example, from the 

French defence industry about these proposals?  As this has been discussed, I wondered 

whether you could give us an indication of what proportion of defence procurement would be 

affected by this?  It sounds as if it is a fairly small proportion. 
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Lord Bach: I am going to ask Mr Fraser to answer those questions.  It is not a question of us 

being more open to the consequence of these proposals and us being more open to European 

competition; we are open to competition.  For the vast majority of our procurement 

deliberately we have competition and we allow other countries within Europe and America to 

bid.  That is not an easy policy necessarily always to follow, particularly when other counties 

do not follow suit.  Our industry takes that very well, I think, but we do think it is the right 

thing to do because we get better prices, we get better value and I think it improves the British 

defence industry, too.  It is not a question of this allowing us or making us have more 

competition from abroad.  It is a question of whether we can prise open European markets, 

which from our point of view have been too closed for too long. 

Mr Fraser: Could I try and answer your three questions?  About the consultation with British 

industry, that has been significant.  We have actually drawn up these thoughts in conjunction 

with British industry.  There has been detailed consultation since the beginning of this year.  

There have then been discussions in the National Defence Industry Council, which is a body 

involving the Minister, members of Ministry of Defence and very senior members of the 

defence industry in the United Kingdom.  All agree that this is a good basis for having another 

crack at a problem which Lord Powell described as having been fragmenting markets for 

many years.  So we have a very common position proceeding in parallel with industry.  

European industry, our industry colleagues and their colleagues in the European major trade 

association, ASD, have been talking to major companies in some of our more significant 

European partner nations in the defence equipment field.  The impression we have been 

getting is that there is very strong support to move towards something that is better than we 

have now.  In sum, both in the United Kingdom and in Europe so far the consultation has all 

been very positive.  In your third question I think you suggested that the impression from our 

non-paper might be that if this was implemented it might actually be a fairly restrictive 
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amount of the defence procurement that might apply to it.  In fact, we are hoping it will be 

quite the opposite.  We are hoping it will be a significant sector of defence procurement and 

that it would be more so for the limited exceptions, where we would be looking to preserve on 

very strong national security grounds or in the interests of where we wish to retain defence 

capability within our indigenous defence industrial base, it would apply. 

Q88  Lord Lea of Crondall: Do you mean more than half?  You say Baroness Northover is 

wrong but do you mean it is half and half? 

Mr Fraser: I am sorry; I did not mean to be as blunt as that. 

Q89  Lord Lea of Crondall: I am being putting it quite bluntly.  I too was a bit surprised by 

your answer. 

Mr Fraser: I would hope so.  Our aim is to make it as significant as we can manage to secure 

support from the other Member States. 

Q90  Lord King of Bridgwater: May I ask one question for clarification?  In talking about 

your consultation with other countries, can you remind the Committee what percentage of 

French defence industry is state-owned now?  There has been some movement. 

Lord Bach: Less than before. 

Q91  Lord King of Bridgwater: And actually in other countries as well because obviously 

we are dealing here with private sector companies which would be competing and the degree 

to which some of the people who are involved in that are actually state-owned companies? 

Lord Bach: The French Government have a share, sometimes quite a considerable share, in 

a number of French companies.  They also own some, of course, outright, and there are also 

some large, private companies in France � Sagem, for example, which now has no state 

shareholding at all.  There have been moves, as you say. 

22 



Q92  Lord King of Bridgwater: I wonder if we could have a note on that just to get the thing 

into perspective:  the countries of Europe that are going to be involved in this project, which 

ones do have defence industries, what industries they have and which ones are actually 

state-owned defence industries.  The other question is, to the degree to which you are able to 

do it, the extent to which we are buying from European partners at the moment.  I remember 

we used to buy from Anderson in Greece and I do not think that is a classified subject.  People 

found they were very economical in the production of ammunition, small arms ammunition.  

Other contracts of significance that we have in Europe would, I think, be of interest to this 

Committee. 

Lord Bach: My Lord Chairman, we will certainly do that.  May I just say that I bore the 

European companies I see on a regular basis by telling them on every single occasion I can 

that our view is, for what it is worth, that the sooner that they are private companies, the better 

it will be. 

Q93  Lord Maclennan of Rogart: The overall objective of these suggestions from the 

European Commission would appear to be conforming with the British Government�s view 

about the desirability of liberalisation of this defence procurement market, but it does appear 

that the Government is starting at shadows lying behind the two principal suggestions and 

that, notwithstanding the evidence and the consensual viewpoint, hitherto the European Union 

has been notably unsuccessful in liberalising.  The most that the Government appears to be 

prepared to do to overcome this rather appalling history is to suggest some transparent 

understandings about rules which would have no legal basis, no method of enforcement, be 

entirely open to the discretion of individuals to withdraw when it seem to them to be in their 

national interest, and that the whole process, in the words of Mr Stuart Fraser, should be 

tested out over a period of years.  May I suggest this shows no urgency at all? 
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Lord Bach: My Lord Chairman, I think I reject the suggestion behind that comment.  Our 

record in this field is an excellent one, I would have thought.  We have been attempting to 

open up this market for years and years and years.  The alternative to the proposals we have 

put forward at this preliminary stage � and I want to emphasise that we are not dealing with 

something that is settled or nearly settled, it is the start of the debate � for a voluntary code of 

conduct � which would be a tight code of conduct, which would be looked at by a third party, 

monitored by a third party and in which we hope that our European partners would be shamed 

to some extent if they did not obey the code of conduct, whether that would happen or not � is 

better than some regulatory structure which adds bureaucracy to an already fraught business 

and will regulate our companies even more than they are regulated at the present time.  We 

think this market, not all markets, needs freeing up. 

Q94  Lord Maclennan of Rogart: In answer to my question, may I say what your first 

statement was:  we have attempted � �we� the Government, and I was making no criticisms of 

the Government, none at all about the past record � for years to do this.  Does that not suggest 

that the methods of the past and the attitudes of other governments have prevented the British 

Government from making progress and that new approaches would be more appropriate than 

something which is so transparently fragile as what the Government is advancing? 

Lord Bach: I think this is a new proposal, I have to say, and I do not think it is so 

transparently fragile, with the greatest respect, as Lord Maclennan suggests. 

Q95  Lord Maclennan of Rogart: May I then just ask this.  If is not transparently fragile, 

what historical examples has the Government of this sort of system, of attempted 

liberalisation, working effectively in the European Union? 
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Lord Bach: An example where a code of conduct appears, and it is early days, to be working 

well is the control of exports to other countries.  There is a voluntary code of conduct that EU 

countries have signed up to. 

Q96  Lord King of Bridgwater: In defence exports? 

Lord Bach: Of defence exports, I am sorry.  I do not want to make too great claims of it but it 

appears to be working and working well.  If countries do, as they are entitled to do legally, 

take no notice at all of this, other countries know about it and it is quite serious to breach 

a voluntary code of conduct in that particular field.  I see no reason why it should be any 

different in this particular field, provided the code of conduct is strict and there is equally 

strict monitoring of it.  I think to rubbish this suggestion at this stage means that we really will 

not progress at all. 

Q97  Lord Maclennan of Rogart: May I just ask about that particular example:  (a) how 

long has it been running; (b) what are the substantive achievements which it is alleged to have 

delivered to this country on the one hand and to others on the other hand?  I think if this is 

going to be put forward as the basis of the historical evidence, we need to know a good deal 

more about it. 

Lord Bach: My Lord Chairman, Lord Maclennan asked me for an example and I did my best 

to give an example. 

Q98  Lord Maclennan of Rogart: But couched in the most general terms and with the most 

general asseveration of its usefulness.  I think the Committee would be helped greatly to know 

what its practical outturn has been and how long it has been running and whether it is possible 

to place upon it the kind of conclusions about it that have been suggested. 
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Lord Bach: We will certainly send a note on it.  I do not want to fall into the trap of saying 

this is an exact parallel with what we are suggesting --- 

Q99  Lord Maclennan of Rogart: If there is not another exact parallel, is there a better one? 

Lord Bach: No, there is no better one.  As I said, I think in answer to Lord Maclennan, we are 

looking at a new way of doing things in this particular field.  As you have pointed out, it may 

not work. 

Q100  Lord Maclennan of Rogart: There have been other ways in which liberalisation has 

been achieved throughout the European Union history which have been highly successful.  

Why is it those parallels, those precedents, are given so little courtesy of consideration and 

something as fragile or as untested as that which you suggest is advanced? 

Lord Bach: I hope we do not give them no courtesy or consideration.  I think we are trying to 

give them as much consideration as is proper.  We will continue to do so.  We have no fixed, 

final solution to this at all.  We are talking in this context about defence, about defence assets 

that every country to some extent or another needs to have a sense of security about.  We are 

not talking about selling other items, important though they are.  We are talking in the defence 

field and there has always been a problem as far as defence is concerned as to how open 

a market you can have and how closed a market you can have.  We want to move toward 

a more open market in European defence. 

Lord Maclennan of Rogart: With respect, Lord Bach, there are billions of pounds of 

taxpayers� money at stake.  It is a highly exceptional matter and I wholly accept it.  I hope we 

are not at cross-purposes on that. 

Chairman: Lord Morris started this set of questions.  I wonder whether, if there are some 

points to follow up, I might come to you when they have been asked. 
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Q101  Lord Morris of Aberavon: Unlike Lord Maclennan, I am rather attracted, Lord Bach, 

by the voluntary approach, properly monitored.  It will not have any legal obligations and no 

sanctions but it seems to me it is the only horse you can run in the foreseeable future.  Could 

we, however, have the categorical assurance that this is not an extension of whatever 

competence the Commission has?  I shade my book in that your earlier robust answer to me 

regarding what specific competence does the Commission have in the area of defence 

procurement does seem to be watered down by 296.  It might be, for the sake of clarity, if one 

turns for a moment in the non-paper to paragraph 10 and the fourth and fifth lines I read out 

earlier, �avoids the potential for confrontation over Commission competence in the area of 

defence procurement� that perhaps you might feel it right to add the words �save for what is 

covered by 296�. 

Lord Bach: I hope I have answered the questions about competence already. 

Q102  Lord Morris of Aberavon: We shall study the transcript with some care. 

Lord Bach: I hope I have answered the question of where competence lies, but we believe 

that the proposal that I am delighted Lord Morris at the moment is attracted to is a practical 

answer to the issue of the competences that the Commission might seek to want to bring on 

board.  We believe that the proposals that we are making, that we are suggesting here, can 

lead to less confrontation over the issue of what competence the Commission should have and 

what competence national states should have. 

Q103  Lord Tomlinson: I wanted to go back to a phrase that Lord Bach used twice or it was 

almost the same.  He talked about prising open European markets and opening up the market.  

I fully understand what he is saying.  What strikes me as being an imperative of defence 

procurement is to look at the size of the market.  Where in these proposals do we begin to 

address the adequacy of the size of European defence procurement?  Is there not a strong case 
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for those who, on any basis, voluntary or otherwise, are going to participate in discussions on 

procurement and establish rights, whether voluntary or otherwise, in relation to procurement?  

Should they not have a minimum level of their own GDP attributed to the market that you are 

trying to create? 

Lord Bach: That is a very difficult question for me to answer.  I have enough difficulties in 

making sure that there is enough United Kingdom GDP put towards our defence needs. 

Q104  Lord Tomlinson: You are highly successful by comparison with countries now like 

Malta, Cyprus, the Baltic States, Luxembourg, Denmark or Austria � or Germany, even the 

big ones.  You are highly successful by comparison. 

Lord Bach: Thank you for the compliment.  I am delighted by that.  I do think that over the 

years the United Kingdom has done its very best in this particular field and we will continue 

to do so.  I think one has to understand that 25 members of the EU will decide � and nothing 

will ever stop this � how much they spend on defence and within that how much they spend 

on defence procurement as such.  While we want to encourage in every practical way these 

countries to add to European capability, I do not think any comment I make about how much 

they spend or do not spend individually is particularly helpful.  In general, we want them to 

spend more. 

Dr Beaver: May I comment that I think this is an area where the European Defence Agency 

could play quite a useful role in exposing this kind of information amongst Member States. 

Q105  Lord King of Bridgwater: Lord Bach gave the example, in response to 

Lord Maclennan, about the export system, and of course that is backed up by a major 

sanction, which is that if there is any transparency and openness, then it is a major political 

embarrassment if people are seen to be exporting to countries which other Member States, 

under the common foreign policy, consider to be unacceptable.  So there are sanctions behind 
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that, which are rather more powerful, but otherwise I entirely agree with the response that 

Lord Bach made to Lord Maclennan, for this reason in part.  If you actually drew up some 

system of rules that were going to be rigidly enforced, because of the field you are in which is 

implicitly recognised by the exemptions, and we talked about Article 296, the necessary 

exemptions and protection for national security and defence, there would be so many 

qualifications to the rules that they would be unenforceable.  The remedy is that unless you 

get the goodwill for making this proposal, it will not work because anybody can exploit the 

rules and they have done so in this field.  More widely, the complication arises that nowhere 

in these papers have I seen any mention of NATO and the NATO collaborative arrangements.  

To what extent do these interact, because obviously part of the issue underlying this is 

a determination to build a European defence industry that can more effectively compete with 

the US defence industry.  They are the two big players in this field.  There is no mention in 

here of any of the implications of that. 

Lord Bach: I do not think there can be any doubt about the Government�s commitment to 

building up European defence capabilities, both for NATO�s purposes and also for the 

emerging defence purpose of the European Union.  We see the two as going side by side; we 

do not see them as opposed to each other.  After all, these would be the same forces that we 

want to see built up, and the same capabilities built up that can satisfy NATO needs and 

European defence needs at the same time.  This is an EU Commission proposal, and that is 

why NATO is not specifically mentioned there.  From our point of view, and from that of 

many members of the EU, including I think particularly many of the newer members of the 

EU, the NATO influence is and remains and will be extremely important.  Of course, it is 

important that there is a European defence industry, in the same way that it is crucial that 

there is an American defence industry.  The one thing that we are absolutely resolved on in all 

this is not somehow to establish a kind of fortress Europe, which will effectively cut out the 
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prospect of competition from the United States because it is only through competition that 

national governments can hope to get the proper value for their taxpayers. 

Q106  Baroness Park of Monmouth: I am much reassured by the fact that HMG is 

committed to a voluntary code and not presumably to any kind of regulation by the 

Commission.  I would like to know what the difference is between what the Government is 

proposing and what the WEAG (the Western European Armaments Group) has been doing 

for some time.  My other question is:  the very existence of this paper makes me wonder 

whether Mr Solana, wearing his hat as the Defence Minister for the European Council, 

wanted this paper in order to achieve a greater European control as distinct from national 

control of the whole defence issue? 

Lord Bach: I think I have been fairly brave in front of this Committee today.  I am certainly 

not going to be brave enough to say what Mr Solana wants or does not want from this paper.  

As far as the first question that Lady Park asked of me, how does it differ?, and I was grateful 

for some notice of this question, certainly certain elements of our proposed code of conduct 

are similar to those enshrined in the WEAG initiative.  There have been published contracting 

opportunities as the result of competition but we want to see our code include additional 

criteria, the creation of a more rigorous reporting system with each Member State reporting to 

a third party body, which I have already said could well be the EDA; that is, observe the 

criteria and provide any reasons where it has departed from that.  Scrutiny of the reports by 

EU Member States collectively should, and we hope would, create some peer pressure to 

persuade nations that to deviate from the code would be something that would be very much 

frowned upon, in the same way as countries that deviated from the export code.  In order for 

that to have some teeth � and I think this is very important and I repeat a point I have made 

before � the inclusion of defence ministers in this process as the Agency steering board is 

crucial.  Second, the quality of information of all potential industrial participants with all 
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being treated as being equally eligible and fairly, including subcontractors.  Third, 

disassociating the ownership of a company from the need to ensure security of supply.  

Lady Park will know, Lord Chairman, that under our defence industrial policy what matters to 

us more than ownership of a company is whether it provides value in terms of jobs and 

technology in the United Kingdom.  Then more long term, the minimisation of offset as 

a principle, although that is not going to be effective at all until such a market that we have 

been talking about is established.  Finally, reporting of all instances of state aid that come 

under the scope of those contracts identified as being exempted under Article 296.  In short, 

extension to the WEAG is what we seek to add to this code.  Again, it is early days and we 

are open to suggestions and recommendations from this Committee. 

Q107  Baroness Northover: The Government suggests that the European Defence Agency 

would be well placed to oversee a voluntary code of conduct.  What sort of resources would it 

need to do this? 

Lord Bach: Here I am going to be fairly cagey, I am afraid.  It is a bit early to say what 

specific resources might be necessary for the EDA to act in a monitoring role.  It is something 

we will need to consider very carefully if we are to do this, and Lady Northover is quite right 

to ensure that any commonly agreed arrangements were manageable in resource terms.  

Dr Beaver is the expert on the European Defence Agency.  We are hoping that it will start its 

business by the end of this year or the start of next year.  The issue of resources for that 

Agency I think at the moment is subject to much discussion. 

Dr Beaver: The budget is under active consideration and will be put to a meeting of the 

Steering Board of Defence Ministers on 22 November. 

Q108  Lord Lea of Crondall: May I follow that up?  As I understand it, there has now been 

some further elaboration of the board structure of the EDA.  It is, arguably, is it not, a very 
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ingenious solution for those people who say the Commission should keep its nose out of it 

and yet we need a body with some authority reporting to the Council of Ministers?  I think 

that was what was said.  I would really like to put the question of how you see the authority of 

this body in what is always going to be dealing with political hot potatoes.  Looking at 

whether a contract had been awarded for a national contract or for reasons of political 

convenience:  you could not get a hotter political potato than that.  You can see that 

xenophobic newspapers in every country of Europe would make mincemeat of it if you are 

not careful.  Does it not suggest that the three critiques that we have heard of the whole 

approach � one, that it will never happen; two, that it should never happen because people are 

getting ideas above their station; and, three, it is not ambitious enough � as to how this thing 

can run, given the difficulties, may be about right?  I am putting the question in that form 

because clearly there are worries about it such as:  is there reciprocation?  Will the Americans 

get an advantage with no reciprocation over there, for example?  Does it suggest that there 

should be more bilateral arrangements there?  Would you comment on the picture of how the 

Agency can help reconcile all these rather incompatible critiques that we have heard around 

the table? 

Lord Bach: That is certainly the intention of this.  As you know, Lord Chairman, the United 

Kingdom Government is a firm advocate of the Agency.  The best way we could put it is that 

we expect the Agency will act as the missing link between the capability and development 

process on the one hand and the acquisition to actually deliver the capability on the other.  As 

you know, progress has been made in setting up the Agency.  The first chief executive will be 

a very distinguished MoD official, Mr Nick Witney.  As Dr Beaver has said, resources and 

the budget and staffing are being decided upon as we speak.  I think very importantly the two 

countries that I would claim have been at the forefront of establishing the practicalities of this 

organisation are the United Kingdom and France.  I think given where procurement lies in the 
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United Kingdom is very important.  We know that 24 or 25 countries are signing up to 

become members of the European Defence Agency.  That is an encouraging sign as well.  We 

hope this organisation or agency under political control in that the board will be made up of 

ministers will be able to apply peer pressure in this field. 

Q109  Chairman: Is the steering group going to consist of 25 defence ministers? 

Lord Bach: The figure is 24. 

Q110  Chairman: Who is going to be the secretariat?  Is Nick Witney going to be the 

Secretary of the steering group 

Dr Beaver: Yes, that is the aim, that the Agency will provide secretariat support to the 

working of the steering board. 

Q111  Lord Lea of Crondall: May I ask one supplementary to my question before you leave 

it?  Although it is a non-binding code, this is opening up, is it not, a quasi-juridical role?  If 

the EDA says that this contract has been awarded to a national contractor for reasons of 

political convenience rather than national security, this is a question of whether it is within or 

without what we were talking about earlier, am I not right, Article 296?  There must be some 

cross-over between the sorts of judgment it will make in a rather transparent world on 

whether they are hiding behind the question of national security.  How does that tie in with 

a quasi-juridical role? 

Lord Bach: It will form a view presumably on whether a particular procurement has, as you 

say, fallen within the quite broad parameters of 296 or not.  Presumably, if it decides that it 

has not, for a start it will put some pressure on the country that has done this � whether they 

are successful or not is another issue � but also no doubt the Commission would be interested 
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in what the EDA has to say on that matter.  In the last analysis, presumably it could take 

proceedings. 

Q112  Lord Lea of Crondall: Is that right, Dr Beaver? 

Dr Beaver: I think it is also worth pointing out that the Commission itself will, unless the 

steering board decides otherwise, be represented on the working committees of the Agency.  

You will not have the Agency working in splendid isolation from the Commission.  They 

have been very involved up to now in meetings.  There is a Commission representative and 

often they can give quite helpful legal advice. 

Mr Fraser: There is a further point that, notwithstanding the existence of 296, and 296 will 

remain our voluntary code of conduct, if there was sufficient support for that to be introduced 

among the Member States of the EU, would sit there with Article 296 probably untouched 

unless there is some decision to change it.  What we are hoping to do is, nonetheless, to 

extend the coverage of the code of conduct to as broad an extent of defence procurement as 

possible.  This perhaps goes back to an aspect of one Lord Maclennan�s earlier questions:  we 

would actually be hoping to provide a broader coverage with the voluntary code of conduct 

than potentially the narrower regulation which the Commission may or may not hope to 

propose to introduce at some future stage, which they have said would avoid the coverage of 

items covered under Article 296.  So we are actually trying to propose something that is more 

flexible and more encompassing at this early stage. 

Q113  Lord Maclennan of Rogart: My question was really inspired by a desire to clarify 

some of the answers that had been given earlier.  If it is a putative code without any teeth, it 

would have to be drafted in a way which was not aspirational but with rules which would be 

of sufficient particularity to bite if they were implemented.  Prima facie that does not seem 

very different from the regulatory approach that might be proposed for the Commission�s 
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institutions.  The main difference would appear to be over the issue of enforcement.  So far as 

drawing up of rules and the observation whether these rules of a putative voluntary code are 

actually being observed, I cannot see that the resources required would be any less than for 

those rather dismissively described as bureaucratic resources which would be required for the 

regulatory approach.  Can I take it that resources have very little to do with the preference of 

the Government for a voluntary code over the regulatory approach? 

Lord Bach: The points that Lord Maclennan asks about are covered to some extent in the 

non-paper.  We see some attractions in a regulated approach bringing the transparency that we 

have talked about already, offering potential to trade on a level playing field, and it might 

encourage harmonisation of procurement practices in contract terms.  The disadvantage that 

we see to regulation is the negotiation and agreement by 25 Member States of binding rules 

and procedures.  Those negotiations would be extremely complex and contracted and it would 

take years before they were agreed.  We do not think it would take nearly so long for 

a voluntary set of rules to improve market access and create a level playing field to be agreed. 

Q114  Lord Maclennan of Rogart: I have to say that when I read that passage I just found it 

extremely puzzling because it seems to me that the only explanation for the argument that it 

would take longer to draw up rules would be not because the drafting of the rules would be 

a particularly difficult exercise ex hypothesi, because they would be the same rules for the 

voluntary approach or the involuntary approach, to put it that way; the only reason why 

people would be prepared to sign up to the voluntary approach is because they had a firm 

intention of simply not implementing when it did not suit them. 

Lord Bach: I see the strength of that particular opposition.  Of course, if national 

governments are at risk of being taken to court and receiving some kind of punishment for 

breaking regulations, they will look with a great deal more care than they will at agreeing to 

voluntary rules.  That is undoubtedly true, but that does not mean to say that a voluntary code 
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of conduct that could be brought into practice within a comparatively short period of time, as 

opposed to years and years and years, which will have some peer pressure, if I can use that 

expression again, is worthless.  It does not mean that at all, otherwise you would never have 

voluntary codes of conduct. 

Q115  Lord Maclennan of Rogart: They have had voluntary codes under the WEU for 

40 years.  It is simply inconceivable.  I cannot being to understand, after looking at these 

problems in parliament for nearly 40 years, how there can be a degree of optimism about such 

a backward-looking approach. 

Lord Bach: I will bring Mr Fraser in.  I cannot see that this is a backward-looking approach.  

I believe this is a pragmatic British way of trying to deal with a pretty intractable problem, 

which is a non-regulatory, voluntary code of conduct with considerable pressure on those who 

breach it.  We are putting it forward and so far it has gained quite a lot of wide support, which 

is the other reason for doing it.  It may be in practice Lord Maclennan is right.  I do not think 

I am being wildly optimistic to expect that he is wrong. 

Q116  Chairman: Minister, may I ask you this, because we must bring this session to a close.  

In the non-paper at paragraph 9 you talk about Member States would open the generality of 

their procurements above certain thresholds to international competition.  Do you see those as 

being different thresholds for different items for different countries?  How do you actually see 

that working?  What does it mean? 

Mr Fraser: I think it is too early to give you any indication as to the specificities of whatever 

threshold may apply.  I know it is a rather unusual phrase,� the generality�.  I think what we 

are looking at is consistent with the points that have been made before.  We are looking for 

a code of conduct to apply to the biggest, widest encompassing range of defence 

procurements within the EU as possible.  That is what we mean by �the generality�. 

36 



Q117  Lord Lea of Crondall: I just want to ask whether I did understand Lord Bach earlier 

to say that there had been close co-operation with our friends in France over all this and if 

they are going to be singing from the same hymn sheet?  Have I got that right?  This is 

relevant to the question of regulation versus a code because clearly having the French on 

board on something like this would be very valuable in the spirit of the entente cordiale, you 

might say.  Did I understand this correctly? 

Lord Bach: On the EDA, it is France and Britain who have effectively been the drivers, 

I would argue, for this.  Their interests may be slightly different, I accept that.  Of course 

I accept that, but they have been the drivers for that.  You are talking, I think, about the 

voluntary code. 

Mr Fraser: I think what I said was there had been considerable consultation within the 

industry.  We have also initiated consultation with the Member States� governments.  Indeed, 

we have some further talks in prospect with our French colleagues.  We have had a number of 

discussions with them this year on this.  I would say we have a pretty common understanding 

of the approach that we have got here, which is initially supportive of our code of conduct 

approach.  Of course, the devil is always in the detail.  We have not got into the absolute 

detail yet because we did not want to proceed without too much prescription for fear of 

frightening people off.  We want to get the broad agreement in principle first and then go 

down that detailed route. 

Q118  Lord Powell of Bayswater: Surely the real gain here is getting more of the stuff out of 

Article 296?  That is where any potential gain belongs.  It does not belong with dual use 

perambulators or whatever; it is getting categories of defence equipment out of Article 296.  

That is never going to happen if you go the Commission route or try to get a Treaty 

amendment.  That would take years.  By your voluntary approach or code of conduct you may 

well persuade some countries that some things which they would normally include under the 
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cover of Article 296 should in fact be brought out for competition.  Of course there is no 

sanction to ensure it but there is at least a chance of it.  If you go the other way and set up a 

regulatory agency, no doubt to be called �Ofbach�, it would actually make this more difficult 

rather than easier. 

Lord Bach: That puts it very well.  I have to say that 296 has been very useful for us as well 

as the 1958 list.  The way it is drafted has been useful for us, too.  Of course, Lord Powell is 

right. 

Chairman: Lord Bach, thank you very much indeed for coming, and indeed Dr Beaver and 

Mr Fraser.  I think you will have gathered from the questions that the session could have gone 

on much longer, but there are other things for us to do and we need to remind ourselves that 

this is a response to a consultation paper, not an inquiry.  Thank you very much for dealing 

with this.  I am sure that much of what you have said to us this morning will be helpful to the 

sub-committee in the preparation of its report on the European Defence Agency, which is still 

on the way.  Thank you very much. 


