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Witnesses: Mr Richard Bradley, Head of Judicial Cooperation Unit, 

Mr Roderick Macauley, Head of Criminal Law and Domestic and International Law, and 

Mr Kevan Norris, Assistant Legal Advisor, European Law, Home Office, examined. 

Q233  Chairman: We had been expecting the Minister, Caroline Flint, to come and help us 

with our inquiries this evening, but she has been unavoidably required to attend in the House 

of Commons to deal with some responsibilities that she has there.  We are fortunate that three 

officials from her Department, Richard Bradley, who is the Head of the Judicial Cooperation 

Unit, Roderick Macauley, Head of Criminal Law and Domestic and International Law, and 

Kevan Norris, Assistant Legal Advisor, European Law, have been thrown in the deep end to 

come in her place, and we are very grateful to you indeed for stepping into the breach so 

promptly.  We are sure that you will be able to tell us everything that she would have told us, 

and perhaps you will be able to tell us some things which she might not have told us.  What I 

propose to do is to address the questions to you as a panel, and it does not matter who 

answers, and it does not matter if one answers and then another supplements.  I think it is 

convenient to leave that entirely to you.  I do not know whether you have any preliminary 

remarks that you would like to make, or that the Minister would have made and you now wish 

to make.  If you have not, I will ask you questions. 
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Mr Bradley: We did envisage that we would make a preliminary statement just to indicate the 

Government’s position on the Framework Decision.  It may be helpful.  The Government is 

broadly supportive of the draft Framework Decision, as we believe it sets out appropriate 

minimum standards for the protection of important rights for individuals in criminal 

proceedings in the European Union.  We believe that will help to promote the aim of 

enhanced mutual trust and confidence in that national judicial systems of the European Union, 

and this is necessary for aiding effective judicial cooperation founded on the principle of 

mutual recognition.  We also think that these minimum standards will help to ensure that 

European Union citizens – and that, of course, includes our citizens – will receive an adequate 

standard of treatment during criminal proceedings within the European Union.  Of course, 

although the Government is broadly supportive, that support is dependent on certain 

conditions, and we are seeking to achieve certain modifications in the text of the Framework 

Decision in the course of the negotiations.  But broadly speaking, we are content with the 

scope of the Framework Decision and, provided that we can achieve the necessary 

clarification of the terms of the instrument, the Government would wish to support its 

adoption in due course. 

Q234  Chairman: Picking up your point about minimum standards, I think it is probably 

common ground that observance of ECHR standards in relation to criminal trials is uneven 

across the European Union.  All states are, of course, signatories to the ECHR, but there are a 

number of Strasbourg decisions indicating breaches by member states on what one might 

think is an unacceptably large number of occasions so far as some member states are 

concerned.  The minimum standards, would you accept, ought to at least bring each member 

state up to a point of more consistent observance of ECHR requirements?  Do you think these 

proposals are adequate to do that, or should there really be something more, albeit at this first 

stage, to bring about a real improvement in ECHR observance?   
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Mr Bradley: The Government’s view is that it is very helpful to set some minimum standards 

to ensure the acceptable treatment of citizens throughout European Union countries and to 

make sure that there are no unacceptable discrepancies in applying the European Convention 

on Human Rights, and of course, the Government is aware of cases where it is alleged that 

UK citizens have not received acceptable treatment in criminal proceedings in other member 

states.  It is necessary that there is sufficient trust and confidence between member states to 

achieve effective judicial cooperation.  I think it is clear that the Framework Decision 

addresses some core issues which would help to ensure greater visibility of existing rights 

under the ECHR and to make sure that those rights are applied in a more consistent way 

across the European Union, and we do believe that the basic content of the Framework 

Decision is right, that the areas of procedural law which it covers are those which are 

necessary as a first stage in setting minimum standards. 

Q235  Chairman: What is your assessment of the extent to which there is political will by 

member states to agree some form of adequate minimum standards as proposed? 

Mr Bradley: So far there has been broad support from the other member states for the 

Framework Decision, with some reservations.  On this question, I would like to invite my 

colleague Rod Macauley to comment, as he has been taking part in the negotiations. 

Mr Macauley: We have had only two meetings on this Framework Decision at working group 

level.  The first of those meetings was largely concerned with the question of legal base.  

Broadly speaking, most member states believed that there was a solid, firm legal base for the 

Framework Decision.  There were one or two states that disagreed with that position, of 

course.  In the second meeting we turned to the first proper reading through of the Framework 

Decision, and whilst in common with the United Kingdom member states had concerns about 

some of the detail of the provisions, generally speaking, there was broad support for the 
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establishment of minimum standards as set out in the Framework Decision as a first step in 

the provision of full procedural rights. 

Q236  Chairman: I think you have been sent a copy of a paper that Professor Hodgson of 

Warwick University prepared, examining the French system in the context of such fairly basic 

rights as access by persons arrested and accused of crime to lawyers who would advise them 

before any serious questioning took place.  She suggested that the French would be fairly 

adamantly opposed to a minimum standard which required access to be given to a lawyer 

before any serious questioning took place.  Do you have a comment on that?  I think you did 

see the paper I am referring to, did you not? 

Mr Macauley: I do not in fact think I have seen that paper.  I do not know whether 

Mr Bradley or Mr Norris have. 

Q237  Chairman: I think copies were supplied.  If you have not seen it, may I very quickly 

summarise her points.  She said that France was very suspicious of their essentially 

inquisitorial criminal procedure being varied so as to move it towards the adversarial Anglo-

Saxon procedure, which they regard as less likely to achieve justice than their own, one of the 

features of which they regard as the ability to question and get the truth from witnesses before 

the witnesses’ lawyers are involved and able to advise the witnesses in such a way as, in their 

view, to possibly defeat the ends of justice.  That they characterise as an adversarial procedure 

which is not consistent with their own procedures, which they regard as preferable.  That 

suggests to me, if that is an accurate view of their procedure and their views, that they would 

not sign up to anything which required as one of the minimum standards access by an accused 

to a lawyer before any serious questioning took place. 

Mr Macauley: I have not read the paper and I cannot pretend to be an expert on French 

procedural law.  I can say that during the course of the negotiations so far the French have 
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supported the United Kingdom when we have suggested that there will need to be some 

amendment to the text in order to allow the flexibility that we would require in order to ensure 

compatibility of the Framework Decision with our domestic legislation.  I am thinking of the 

Police and Criminal Evidence Act, the codes of practice, Code C and Annex B thereto.  The 

French have indicated to me in the margins that they also would require some amendment to 

the Framework Decision in order to allow for the flexibility they require, but beyond that I 

cannot give any further information. 

Q238  Chairman: What would Her Majesty’s Government’s view be if the flexibility that the 

French said they required were to be the removal of the right of the arrested/suspected person, 

whichever adjective is apt, to have a lawyer available before he was questioned? 

Mr Bradley: We think that the right to legal advice during criminal investigations and 

proceedings is a very important one, and that it should form part of the Framework Decision. 

Q239  Chairman: I think one is speaking of investigations.  Proceedings, I imagine there is 

no problem about.  We are speaking of investigations, the right to legal advice in the course of 

what is still an investigation. 

Mr Bradley: In that case, as Mr Macauley said just now, we would be looking to achieve 

some compatibility with the provisions in the Police and Criminal Evidence Act and the codes 

of practice and generally speaking, that means that there will be a right of access to legal 

advice during the course of police questioning.  But, of course, there are some circumstances 

in which that right of access can be delayed, for example, where giving immediate access to a 

legal adviser might lead to a person suffering physical harm or damage or alerting another 

person who may need to be arrested.  So we do have some concerns about the issue of access 

to legal advice and we will need to ensure compatibility with our own legal framework in that 

respect. 
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Q240  Lord Hope of Craighead: You are, of course, talking about the United Kingdom, 

which has two or three separate jurisdictions, and the Scottish legal system, of course, is 

distinct and devolved.  One of the points which the Law Society of Scotland made in their 

paper commenting on the decision is that Article 2 of the Framework Decision would actually 

improve the position in Scotland for the very reason that you have been mentioning.  At the 

moment, interviews before a certain stage in the process is reached are conducted by the 

police and it is at the discretion of the police that a solicitor attends.  There is no obligation to 

summon a solicitor at that stage.  This is page 4 of the Law Society’s paper.  With that 

background, I wanted really to ask two questions: is it your position as a team that you are 

gathering ideas from the entire United Kingdom, and particularly taking soundings from the 

system north of the border, and secondly, in those parts of this Framework Decision, some of 

which we might come back to later, which appear to improve the standards, that is acceptable 

on both sides of our border, quite apart from the position in the wider community? 

Mr Bradley: We have certainly been consulting the Scottish Executive and also the Crown 

Office on the Framework Decision, and we have been taking account of their views on the 

Framework Decision.  They are carrying out their own examination of the text and their own 

consultations on its impact on their legal system, and that includes, of course, the point that 

you mentioned, the fact that they do not currently provide access to legal advice immediately 

after arrest but only after six hours.  We are awaiting the results of their consultations and 

discussions to revisit the question of how we should factor the Scottish concerns into our 

negotiating position. 

Q241  Lord Hope of Craighead: Is the aim to end up with a uniform negotiating position?  

Mr Bradley: Yes.  There is a uniform negotiating position, which takes account of the 

Scottish views, and we have to negotiate on behalf of Scotland, of course, as well as on behalf 

of England and Wales. 
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Q242  Chairman: Whatever the number of hours may be that are allowed in a particular case 

to elapse before access to a lawyer becomes compulsory under the minimum standards, may I 

take it that the Government will insist on the minimum standards including the right to a 

lawyer to be present during questioning? 

Mr Bradley: Yes. 

Q243  Lord Borrie: May I just ask how that can be reconciled with what seems to me to be 

an undue flexibility in Article 2, where the phrase is “as soon as possible”?  The worry for me 

is that different people in different legal systems may interpret that very differently according 

to their customs and traditions.  “As soon as possible” is so imprecise that it does not, to my 

mind, provide a very useful minimum standard.  Could I ask for your comment? 

Mr Macauley: Yes.  This issue has been raised during the negotiations to date.  We agree that 

the phrase “as soon as possible” is somewhat vague.  The Commission, who are grappling 

with a situation where they are seeking to find a text which is compatible with 25 different 

legal systems, are seeking to use language which is flexible enough to allow for some 

divergence, but we agree that this language is vague.  We have not finalised our negotiating 

position on this but we are considering the possibility of introducing a fixed time limit in 

addition to the phrase “as soon as possible.”  I really cannot give any more detail on that at the 

moment. 

Q244  Chairman: What time limit do you have in mind? 

Mr Macauley: As I say, we have not finalised the position. 

Q245  Chairman: What is the thinking? 

Mr Macauley: The thinking is something along the lines of eight hours. 

Chairman: That would be two more than in Scotland. 
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Q246  Lord Hope of Craighead:  The Scottish system evolved after a very careful review of 

what was practicable in various police stations up and down the country and, as far as I know, 

it works reasonably well as a time limit, and one of the purposes of my questions earlier was 

to see whether we would try to achieve something that was acceptable right across the 

country.  I hope that account will be taken of the experience in Scotland with the six-hour 

time limit. 

Mr Macauley: Indeed.  Consideration will be taken of the Scottish experience and, of course, 

the interpretation of these rights at the European Court of Human Rights.  As I said, 

negotiations are at an early stage, and really what I have given you is the provisional thinking 

about this.  We have not yet submitted any textual amendments along these lines.  We are at 

the moment working on our position. 

Q247  Chairman: May I come on to the question of vires?  There have been some doubts 

raised as to the competence of the Union to legislate in this area, otherwise than in connection 

with cross-border crime.  I think it is accepted that in relation to cross-border crime there 

would be competence, but the proposals at the moment are not limited to cross-border crime 

and would apply across the board.  Of course, if the proposals came in in relation to cross-

border crime, it would be open to each member state to extend the proposals to internal crime 

if it was thought fit to do that, but at the moment, the proposal is not limited to cross-border 

crime but applies across the board, and that is where the questions of competence are relevant.  

What is the Government’s view on that? 

Mr Bradley: I am going to comment briefly and then hand over to my colleague.  Like most 

of the member states, we believe that the vires are sufficient for this measure and I will ask 

Mr Norris to expand on that. 

Mr Norris: I think sometimes there is some confusion about what we mean by cross-border 

crime.  If it means a case where you are involving a defendant from another member state or 
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crime is committed in two member states, a proposal which was limited to those cases would 

not be sufficient to enhance mutual trust or mutual recognition for other judicial cooperation 

purposes because mutual recognition and judicial cooperation generally is not restricted to 

such cross-border crime.  For example, if I was guilty of an offence and then went off to 

France, I could be subject to a European arrest warrant which brought me back to this 

country, even though the case until that point had been a purely internal one.  So given the 

scope of mutual recognition and judicial cooperation generally, I do not think there is any 

necessity to restrict this mutual trust enhancing measure just to the cross-border case.  In fact, 

it would leave a lot of mutual recognition cases without the benefits of these provisions. 

Q248  Chairman: If the vires is being hinged on mutual recognition, which is expected 

between member states so far as judicial decisions in the member states are concerned, that 

would apparently allow the European Commission to legislate as it liked in harmonising 

criminal law and criminal procedure by the same token, and that I understand is something 

that the Government has always staunchly denied. 

Mr Norris: On the limit on the legal base, first, it reads back to the scope of mutual 

recognition and judicial cooperation although, as I say this is not limited to cross-border crime 

in the sense of defendants from different member states. 

Q249  Chairman: What do you mean by the scope of it?  We have to recognise one another’s 

judgments and convictions and so forth, human rights objections apart.  That is all it means, is 

it not? 

Mr Norris: It is, but given that mutual recognition can apply to cases which could be regarded 

as purely internal cases, for example, the example I gave where I commit a crime here and 

then go abroad, and would be then subject to an European arrest warrant which had to be 

mutually recognised, the vires will extend, as it says in Article 31(1)(c), to ensuring 
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compatibility in rules applicable in member states as may be necessary to improve such 

cooperation, ie judicial cooperation generally and mutual recognition in particular. 

Q250  Chairman: Can I press you?  Forgive me for interrupting.  It sounds to me as if the 

point that the Government is taking is that the vires is there for the European Union 

institutions because there is mutual recognition between member states of the judicial 

decisions of one another – am I right? 

Mr Norris: Yes. 

Q251  Chairman: If that is sufficient to give competence to legislate in the field of criminal 

procedure, how do you draw a line?  How can the Government then say, as it does say very 

adamantly, that there is no competence to harmonise criminal procedure and criminal law 

across the Union? 

Mr Norris: The European Union legislator can only do what is necessary to improve mutual 

recognition, so you have to look at those areas of the criminal procedure law which need to 

have certain minimum standards in order that the different member states are prepared to 

recognise each other’s decisions without looking behind those decisions, so I think that is the 

restraint. 

Q252  Chairman: The Government knows what is meant by the expression “creeping 

competence”? 

Mr Norris: We do, yes. 

Q253  Chairman: Is this not going to be an example of that? 

Mr Norris: It is something which will need to be carefully studied.  There is not a treaty base 

to legislate for criminal procedure per se, so the test is very much whether it is necessary to 

improve judicial cooperation.  That is the restraint. 
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Q254  Chairman: Why is the proposal not simply limited to genuine cross-border cases, 

leaving member states to make up their own minds as to what they want to do apart from that? 

Mr Norris: Because in that case we would have a system where, in what could be described 

as a purely internal case, where I commit the crime in the UK and move to France, the mutual 

recognition of the European arrest warrants sent from the UK to France would be subject to a 

different regime than the mutual recognition arrest warrant if I happen to have been a French 

citizen who had committed the same offence in the UK.  The climate that the proposal is 

intended to create is a climate where member states do not look behind each other’s judicial 

decisions, and that applies to any judicial decision which can be subject to mutual recognition. 

Q255  Chairman: The Government signed up the European extradition arrangements under 

the present situation, satisfied that mutual recognition was a justification for doing that. 

Mr Bradley: The European arrest warrant, of course, was a very important security measure 

that was put in place as part of the package of measures that were taken to respond to the 9/11 

attacks. 

Q256  Chairman: Forgive me for interrupting.  The list of offences which were able to be 

dealt with under the European arrest warrant was only minimally concerned with terrorism 

crimes.  It was a whole range of crimes, the vast majority of which had nothing whatever to 

do with terrorism. 

Mr Bradley: Yes.  I was going on to say that in taking that decision, it was clear that member 

states were satisfied that, since all member states were party to the European Convention on 

Human Rights, the basic protections which were necessary across this whole range of 

criminal offences would exist, and that was supplemented by provisions in the Framework 

Decision on the European arrest warrant requiring legal advice and interpretation to be 

provided to persons subject to the European arrest warrant in accordance with national law.  
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Furthermore, the measure was taken within the framework of Article 6 of the treaty, which 

means that it has to be compliant with human rights obligations, and the UK in its own 

implementation of the European arrest warrant has allowed for the possibility that an arrest 

warrant could be refused where executing it would be incompatible with human rights law.  

So in these various ways the basic protections of human rights law have been satisfied but 

what is now being done is to go a step further through the Framework Decision on procedural 

safeguards to underpin and clarify the existing rights under the ECHR and to enhance the 

competence which needs to exist in order to facilitate full application of the principle of 

mutual recognition and make it less likely that any safeguards for human rights might need to 

be invoked in particular cases. 

Q257  Chairman: Do you have a copy of the proposed framework decision before you?  In 

the context of what you are saying, I wonder if I could invite you to look at paragraph 8 of the 

preamble, which says that the proposed provisions “are not intended to affect specific 

measures in force in national legislation in the context of the fight against certain serious and 

complex forms of crime, in particular terrorism.”  So there are going to be a raft of 

exceptions, a large number of which will be those specified in the European arrest warrant 

legislation. 

Mr Bradley: This is one of the areas where we believe that the Framework Decision needs to 

be clarified.  We do not think it is satisfactory to deal with this issue of the application of the 

Framework Decision to terrorism simply through a reference in the preamble, so we are 

considering whether it would be necessary to make clear within the text of the operative 

provisions of the Framework Decision how it would apply to cases involving particularly 

terrorism. 
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Q258  Chairman: Is it proposed that there will be a list of what could be described as 

“certain serious and complex forms of crime, in particular terrorism” to which the provisions 

of the Framework Decision will not apply?  Is that what is going to be done? 

Mr Bradley: I cannot answer that question at the present time because I believe that is an 

issue that is going to be discussed with our Minister.  As I mentioned just now, it is clear that 

the Framework Decision needs to be clarified in this respect. 

Q259  Lord Neill of Bladen: It seems that Her Majesty’s Government is adopting as correct 

the legal basis advanced by the Commission in their explanatory note.  If you have a look at 

paragraphs 49-51, section 7, Legal Basis, there in paragraph 50 is the treaty provision cited.  

That is set out, 31(1)(c), and there is a sentence, which is not quite grammatical because it 

does not have a main verb, but it seems to be saying that that provision does provide a 

satisfactory basis, provided compatibility can be achieved by approximation.  It is an 

enormously broad basis, is it not, for saying there is jurisdictional power, vires, to deal with 

criminal law in general?  It carries almost across the board.  It is hard to think of anything to 

which that proposition would not apply. 

Mr Norris: Yes.  As I say, the restriction on the Community legislator is in terms of the test 

of necessity to improve mutual recognition, which in many ways subsumes the subsidiarity 

test.  So whatever proposals there are in this document, they have to be shown to be necessary 

to improve mutual recognition, necessary to improve mutual recognition in the sense of 

creating a climate of mutual trust where member states are prepared to execute each other’s 

arrest warrants etc without looking behind those decisions.  That is why, given that the 

member states are being asked to execute each other’s judicial decisions not only in cases 

concerning defendants from different member states but also in cases concerning a member 

state’s own nationals, this proposal will also apply to that type of criminal procedure. 
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Q260  Chairman: Thank you for helping us with this.  Could I ask you to consider whether 

this approach does not involve a serious danger of this legislative initiative being treated as a 

precedent for what is commonly called “competence creep”? 

Mr Norris: There is a danger, but I think the person who drafted the recitals, seems to have 

been aware of the restrictions because they repeatedly emphasise that this is based on the need 

to create sufficient mutual trust to create an environment in which mutual recognition can be 

improved and facilitated, so I think it is quite clear that the person who drafted the recitals is 

aware of the restrictions on the legal base that is being used to bring forward this proposal. 

Q261  Chairman: You are quite right that mutual recognition has been used as the basis and 

justification not just for the European arrest warrant legislation but for other items of 

European Union legislation as well in the same fields.  The proposed constitutional treaty 

expressly incorporates mutual recognition as a basis for European Union legislation, but that 

is not yet in force, and one view might be that this is slightly jumping the gun. 

Mr Norris: I think the constitutional treaty does refer to mutual recognition whereas the 

existing treaty does not, but I do not think there has been any suggestion that the mutual 

recognition measures which have been brought forward under the existing treaty lack a legal 

base. 

Q262  Chairman: It sounds to me as though you are saying that mutual recognition, even 

without the amendment in the treaty, is a sufficient base for legislation harmonising criminal 

procedure and criminal law. 

Mr Norris: What I am saying is that the new constitution has made explicit what is already 

implicit in the existing treaty.  So in the existing treaty there is no reference specifically to 

mutual recognition, but I think we accept that there is a legal base for mutual recognition.  So 
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the fact that the new constitution may make explicit what can be done under the existing 

treaty does not think casts doubt on the scope of the existing treaties. 

Q263  Chairman: This is still an area, is it not, where unanimity by member states is 

necessary? 

Mr Norris: Under the existing arrangements, yes. 

Q264  Chairman: But that may change under the new constitutional treaty. 

Mr Norris: Under the new constitutional treaty it would be a qualified majority. 

Q265  Chairman: Is the Government content that the European Union under the new 

constitutional treaty should have competence in this area by virtue of the mutual recognition 

base? 

Mr Norris: There is a safeguard in that legal base, normally referred to as the “emergency 

brake”, which allows member states to effectively block a proposal if they consider it affects a 

fundamental aspect of their criminal judicial system. 

Q266  Chairman: Subject to that, there would be competence? 

Mr Norris: Yes, and I think on the basis of that safeguard the Government was prepared to go 

in that direction. 

Q267  Chairman: Can I move on to something else now?  Some of the evidence which we 

have received has given examples of the need to have confidence in the fairness of foreign 

criminal laws and procedures.  Does the Government take the view that the proposals that we 

are now considering will play a significant part in increasing that confidence, or are there 

going to need to be substantial amendments, additional rights, placed in this first stage before 

that desirable state of affairs is reached?  What is the Government’s view about this? 
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Mr Bradley: There has been a generally positive reaction to the Framework Decision from 

governments, and from NGOs, experts and academics, and we hope that the improved clarity 

in individual rights in the European Union will help to improve public perceptions about the 

standards of justice across the EU as a whole. 

Q268  Lord Hope of Craighead: I wonder if I can pick up a point which reflects back on 

evidence we heard two weeks ago.  Some surprise was expressed at the rather tentative way in 

which the Framework Decision had gone about things, because it was suggested a much more 

fundamental approach was needed to ensure the protection of suspects, particularly at police 

stations, and so on.  Am I right in understanding, particularly from paragraph 10 of the 

preamble, that the areas we are looking at in this Framework Decision have been especially 

chosen because they are the ones which are the most likely to relate to issues of confidence 

between the various jurisdictions in the European Union?  If I am right about that, is it 

anticipated that there are other areas which should be the subject of attention in later decisions 

or is this likely to be the stopping point because these are such obvious international things 

such as translation and access to consular facilities and so on? 

Mr Bradley: Yes, I think you are right in saying that these are the areas which the 

Commission considers are of particular importance to enhance public confidence in standards 

of justice across the European Union, and the reason for that is that they are the procedure 

issues which are particularly important in ensuring that a suspect or defendant understands the 

proceedings, understands his rights and the possibilities of consular assistance, legal advice 

and so on.  This is particularly helpful in relation to investigations involving a foreign 

defendant, and when we bear in mind that there is increasing freedom of movement and 

exercise of rights of freedom of movement in the European Union and as a result also of 

enlargement of the European Union there are far more foreign nationals present in our 

member states than was previously the case, this selection of procedural issues does seem to 

17 



be well adapted to address public concerns.  You asked whether the Commission would be 

moving on to further proposals.  They have indicated that they have in mind at least 

examining the possible need for further measures in areas such as admissibility of evidence, 

the means of obtaining evidence, the right of silence and so on, and we await the results of 

their examination, but at the present time we are not convinced that it will be necessary to 

adopt standards in those areas. 

Q269  Lord Hope of Craighead: My question to some extent bears on the translation 

obligations in Articles 6, 7 and 8, because I think I can see the force of the requirement for 

interpretation and so on to be provided where one is dealing with the various member states 

within the Union but as expressed, without qualification, one might find that the jurisdictions 

in the UK were being required to provide translation facilities for people who have come here 

without coming through the EU at all and provide translation facilities in a wide variety of 

non-EU languages, and the whole burden of translation is a matter of some considerable 

concern and interest.  Is it really anticipated that the reach of these Articles would be as wide 

as I am suggesting, that it is not just an EU problem that is being addressed here but a much 

wider worldwide one? 

Mr Bradley: Under Article 6 there would be a right to interpretation which applies throughout 

criminal proceedings, and that has to be interpretation into a language which they can 

understand.  That is already the case under Article 6 of the European Convention on Human 

Rights, so in that sense, the Framework Decision is not changing the basic safeguard that 

actually exists.  I think it will probably be difficult to provide interpretation rights which 

would only be available for citizens of European Union countries or people who had travelled 

from other European Union countries.  Just because of the practicalities of organising this, I 

think it would be necessary to provide it for any people who are subject to criminal 

investigation.  To that extent, it will be necessary, as is the case at present, to provide 
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interpretation in languages other than Community languages.  This is not the case with the 

Letter of Rights which has to be handed to suspects under Article 14, and there has been some 

discussion in the working group about whether that Letter of Rights should be made available 

not only in official Community languages but also in other languages.  This, of course, could 

be facilitated through the availability of the interpretation services which had to be provided 

anyway under Article 6 but we are considering whether it might be useful to clarify Article 14 

to seek to ensure that there is some mechanism whereby member states will be able to 

respond to requests to provide the Letter of Rights in languages other than Community 

languages. 

Q270  Chairman: Apropos the rights which are included, a number of witnesses have drawn 

attention to the importance of the right to silence, not only for the person concerned, the 

suspected or arrested person should know that he has the right to silence but that it should be 

documented that that is so, so that the underlining is drawn to the attention of the 

investigating authorities.  Is this not a right which it would be very important to include in 

these first stage rights? 

Mr Bradley: We do not consider it necessary to include the right of silence because this right 

is already accepted by all member states, and it is underpinned by the case law of the ECHR, 

of course. 

Q271  Chairman: That goes for other rights which this Framework Decision is dealing with.  

The ECHR rights are accepted by all member states, otherwise they would not be member 

states.  That does not mean they are always observed, and they often are not. 

Mr Bradley: But in this case we feel that the difference is that the other rights are ones which 

are particularly relevant for assisting foreign suspects and defendants. 
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Q272  Chairman: Why is the right of silence not equally relevant or more than the right that 

the consular authorities should know about it? 

Mr Bradley: It seems to us that the right of silence is one of the core rights in criminal 

proceedings, and it is one of a number of rights which exist which are not particularly specific 

to the position of a foreign defendant. 

Q273  Chairman: Is that because there would be resistance on the part of any of your 

negotiating partners to its inclusion in this first stage? 

Mr Bradley: It has not yet been proposed so, as far as I know, it is not yet possible to know 

whether there would be resistance from any of our negotiating partners to this. 

Q274  Chairman: Is it right that the Government’s view is that it is not necessary that this 

important right should be included in the first stage? 

Mr Bradley: Yes, that is our view, because if we were to add the right of silence, it would 

then be necessary to consider what other rights which are important in criminal proceedings, 

such as the right against self-incrimination or the burden of proof, should also be addressed at 

the same time.  The Commission has said that they are examining those issues and studying 

the differences which may exist between legal systems of the member states before coming up 

with proposals, and we feel it is better to wait for this wider examination rather than to try and 

deal with the right to silence. 

Q275  Chairman: But there are differences between the member states so far as the right to 

silence is concerned. 

Mr Bradley: Although all member states accept the principle, there are some differences in 

regard to the possibility of drawing inferences from silence. 
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Q276  Chairman: That is for the trial.  The admissibility of evidential inferences is for the 

criminal procedure of the country concerned but the right of the individual to say nothing is 

surely independent of that? 

Mr Bradley: We are not sure at the moment whether it is possible to separate these two 

issues, because a statement to a person who is arrested that they have the right to silence 

which does not at the same time inform them that inferences might be drawn from that silence 

could be misleading, and of course, it is for that reason that the caution used by police in 

England and Wales does explain the consequences of maintaining silence. 

Q277  Chairman: That is the reason why it is not included, because of the difficulty of the 

qualifications you have referred to being expressed in each member state? 

Mr Bradley: It is a reason why the Government would have hesitation about seeing it 

included.  We are not aware whether there is a reason why the Commission has not sought to 

include it.  As I said before, the Commission is carrying out a wider study on a number of 

related issues, including self-incrimination and the burden of proof. 

Q278  Chairman: So far as the Letter of Rights is concerned, there is going to be an 

enumeration of the rights which the Framework Decision requires to be made available and 

also an enumeration of important rights that the member state in question affords people in 

the position of the suspected or arrested person.  Will that section, in this document, include 

the right to silence? 

Mr Bradley: We have not yet started to consider what rights will be included in part B of the 

Letter of Rights. 

Mr Macauley: There is nothing I can add at this stage.  I am sorry. 
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Q279  Chairman: You do not have any view as to whether the right to silence might qualify 

to go there? 

Mr Macauley: I would have to answer in the affirmative to that question at the moment. 

Q280  Lord Neill of Bladen: Would you like to comment on the French position?  

Dr Hodgson tells us in her paper in paragraph 1.3 that the police in France are not required to 

tell the suspect of his or her right to silence, and she further notes that the French Government 

has rejected calls for tape-recorded interviews and for clearer guidance for police officers in 

the conduct of detention and interrogation of suspects.  Is this thought to be a bit of a road 

block in the way of putting in anything about the right to silence in this document because the 

French do not agree to it? 

Mr Bradley: I think it is possible, in view of what you have just informed us of, that there 

might be objections from France.  I think it depends on the nature of the proposal that was put 

on the table.  As I was trying to indicate just now, I think it is not totally straightforward to 

require that suspects are informed of the right of silence, because I think it is necessary at the 

same time to consider what will be the consequences of being silent and therefore, although 

we cannot pre-judge the reaction that France might make, certainly from our own point of 

view, we would have to look very carefully at any such proposal. 

Q281  Chairman: There was reference made by Lord Neill to the electronic recording of 

police questioning.  That happens in this country and I have heard it said that it has been the 

most important development for the purpose of reducing the number of miscarriages of justice 

that have sometimes taken place.  Is that not an important right to include in the first stage?  

Would that not very substantially improve standards and enhance confidence on the part of 

the individuals being questioned in the fairness of the proceeding they might have to undergo? 
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Mr Bradley: I believe it is unlikely that there would be support from most of the member 

states for including the tape-recording of police interviews in this first stage proposal.  This 

right could obviously be important but it would carry significant costs for those member states 

that do not carry out tape-recording at present.  They might well ask why this particular 

English system, which does not apply in all cases throughout the United Kingdom, should be 

applied across the whole of the European Union, particularly in those member states where 

they have examining magistrates and therefore they have other ways in which they can 

control the reliability of evidence which is collected through police interviews. 

Q282  Chairman: It is not suggested that the investigating magistrate is present during all 

police questioning, is it? 

Mr Bradley: The examining magistrate has the responsibility in most member states where 

there are examining magistrates to collect evidence by hearing the results of police inquiries, 

and in that hearing process the defendant is represented and has legal assistance normally.  

However, it is of course difficult to generalise across all member states because they have a 

number of varieties in their legal procedures. 

Q283  Chairman: I follow that, and I follow the value of the representation, but the 

particular vice that electronic recording of questioning is directed to is the misrepresentation 

of what the accused person has said under police questioning where there are no witnesses to 

what has happened other than the policeman himself. 

Mr Bradley: As I said, this has been found to be a very useful safeguard in England and 

Wales but I do not believe there would be support from other member states for adding it to 

the Framework Decision at the present time. 
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Q284  Chairman: I quite follow that there might not be support.  That is not really a reason 

why the Government should not put it forward. 

Mr Bradley: I do not think it would be helpful for the Government to put forward a proposal 

at this stage for this Framework Decision which is unlikely to be accepted. 

Q285  Chairman: Can I ask you to expand on the Government’s view as to the adequacy of 

the description in Article 1 of the proceedings to which these rights would apply as “criminal 

proceedings.”  The expression “criminal proceedings” in the European Convention is given an 

autonomous meaning.  JUSTICE has suggested that the scope or the meaning of the 

expression “criminal proceedings” is insufficiently clear and has suggested that instead there 

might be a reference to proceedings “which are essentially criminal in nature and include 

extradition and surrender and appeal from these proceedings”, something like that.  Is it not 

necessary to be a bit more categoric as to what are the proceedings to which these provisions 

will apply? 

Mr Macauley: The exact meaning of “criminal proceedings” has been raised in the working 

group.  It is always difficult to agree a definition of criminal law matters for purposes of Third 

Pillar instruments.  The clear intention of the Commission – and this is an intention that the 

Government would agree with – is that the provisions of the Framework Decision should 

apply to people who have been informed formally by the competent authorities of a member 

state that they are a suspect, that they are suspected of committing a criminal offence.  In 

terms of the UK procedure, that would correspond to either an arrest for an offence or the 

receipt of a summons in respect of an offence.  We think that it would be very difficult to 

formulate a definition of criminal proceedings which would take account of all the 

differences, all the divergences, that may exist in the separate jurisdictions of the European 

Union.  I think there is always going to be some slight friction between provisions of this kind 

and national provisions.  I think the best we can hope to do is to make the Framework 
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Decision as clear as possible as to the intention.  As I have said, this is something that has 

been raised in the working group.  We believe that there may be room for some further clarity 

but we agree with the basic intent, which is to have these provisions applying from the time 

when somebody is formally informed that they are subject to investigation. 

Q286  Chairman: That comes on to Article 1(2), which says that the rights apply from the 

time when the person is informed by the competent authorities that he is suspected and so on.  

That would allow the competent authorities to postpone the application of the provisions by 

postponing the time of giving the information, which seems to me essentially undesirable, and 

moreover, would it not be desirable that these provisions should apply, for instance, to 

extradition and surrender proceedings? 

Mr Macauley: We certainly think at the moment that they should apply to extradition, the 

European arrest warrant. 

Q287  Chairman: That could be spelt out then. 

Mr Macauley: As you know, there is reference to the European arrest warrant and extradition 

in Article 3.  We have already noted that the Framework Decision will need some clarification 

in respect of these proceedings.  There is a general desire, I think, that the Framework 

Decision does not cover very minor offending that might be described as “administrative” in 

some jurisdictions. 

Q288  Chairman: Even if there is an arrest? 

Mr Macauley: We would want to ensure, I think, that where someone is taken into custody 

and subject to a prolonged criminal investigation, the provisions of the Framework Decision 

cover those circumstances.  This is a matter on which we have not finalised our position.  

What I am giving you now is our current thinking, but this is a matter that has been addressed 
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already and I have no doubt at all that there will be further textual amendment to Article 1 in 

order to deal with these difficult issues. 

Q289  Lord Hope of Craighead: Could I follow up on the Chairman’s point about Article 

1(2) with a very practical problem that has been the subject of judicial decision in Scotland 

and probably in England too.  It relates to police questioning of somebody who is brought into 

the police station as a witness, and under police questioning it becomes clear from the course 

of answers to questions that this person in fact is suspected of the murder or rape or whatever 

serious crime it may be that is under investigation, and the whole tenor and purpose of the 

questioning changes.  Under Scottish law at least it is not a matter of informing the person 

that he is a suspect; the police simply have to caution the witness at that point.  It is not a 

matter of discretion; as soon as the person becomes a suspect because of the way the 

questioning is proceeding, there is an obligation on the police officer to give the individual a 

caution and he is then translated from the category of a witness to the category of a suspect, 

with very important legal consequences.  If that is the position north of the border, that it is 

not a matter of choice at all for the competent authorities, and I think the Scots would be very 

disturbed if there were to be a weakening of that protection, which many cases have shown is 

absolutely crucial to a fair trial if a trial takes place. 

Mr Macauley: I would agree.  We would want to move towards language in Article 1 that 

was as clear as possible as to where the obligation to ensure that the rights set out in the 

Framework Decision began.  As I say, we would need to be satisfied therefore that as much as 

possible of the language brings in such an obligation in terms that are not susceptible to abuse 

by jurisdictions that perhaps do not have at the moment very firm national law in this regard. 

Q290  Lord Mayhew of Twysden: It is exactly the same position as Lord Hope has 

explained in English law, is it not? 
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Mr Macauley: Yes. 

Mr Bradley:  It is indeed, and I was going to add that under Article 17 there is nothing in the 

Framework Decision that limits or derogates from any of the rights and procedural safeguards 

that may be ensured under the laws of a member state and which provide a higher level of 

protection.  So those protections which exist in English and Welsh law and also in Scotland 

will continue to exist and will not be reduced. 

Q291  Chairman: But our citizens abroad would have a lower level of protection. 

Mr Bradley: That is the problem. 

Q292  Chairman: Is that a problem which the Government will address in the negotiations 

about the content of this proposal? 

Mr Bradley: Yes.  As my colleague said, we are looking to see whether we can clarify Article 

1 and ensure that the protection will apply from the earliest possible stage when a person is 

suspected and not simply when the investigators choose to inform him that he is suspected. 

Q293  Lord Neill of Bladen: Going back to the definition of Article 1(1), the scope of 

procedural rights and what are to be regarded as criminal proceedings, that definition will not 

do, in view of the provision in Article 3 about persons subject to the European arrest warrant, 

extradition arrest or other surrender procedure.  The definition has gone wrong.  You have to 

look at it and say what the procedures to which you want this to apply are.  You have to 

redraft that. 

Mr Bradley: Yes, we entirely agree with that.  We think there is a problem of incoherence 

between Article 1(1) and Article 3, and we need to change the definition of “criminal 

proceedings” to make sure it does include extradition. 
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Q294  Chairman: So far as extradition is concerned, there is another problem, is there not?  

Let us suppose there is an application for the extradition of a citizen of this country.  He is 

entitled to go in front of a court, a magistrate, with a lawyer, and take whatever points are 

available to be taken in trying to resist his extradition.  Let us suppose he fails, and he is 

extradited.  He will have told his story to the lawyer here, this being the requested country, 

but the requesting country to which he goes will then have to find a lawyer for him there, and 

the continuity of legal representation will be very difficult unless arrangements are in hand to 

connect up the lawyer in the country from which he has been taken to the lawyer in the 

country to which he is being taken.  Is there anything that the Government has in mind to try 

and deal with this continuity problem in the context of the provisions of this proposal? 

Mr Bradley: We consider that the responsibility for providing legal advice falls on the 

jurisdiction where the person is being held, and specifically, on that person’s legal adviser in 

that country.  If that legal adviser believes it is necessary to make contact with the legal 

adviser in the country from which the extradited person came, then they should do so. 

Q295  Chairman: It is an unattractive state of affairs.  Here he is one moment with legal 

advice, the extradition proceedings take place, and from his point of view they are 

unsuccessful.  He is then in custody and is taken across to wherever the country is that has 

requested his extradition, and there he is.  What happens next from his point of view?  Do we 

just wash our hands of him at that point and say it is up to that country, without trying to have 

down and documented some sort of rights with regard to legal representation that he can 

expect as soon as he arrives? 

Mr Bradley: In this respect, there is no difference between what is proposed under the 

Framework Decision and what takes place at present under the existing extradition 

procedures.  We do not have any ability to apply safeguards or require safeguards to be 

applied for the legal advice given to the person after he has been extradited.  There are only 
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quite limited safeguards; for example, to ensure that the death penalty cannot be imposed 

upon that person. 

Q296  Chairman: Sure, but this is intended to set minimum standards.  Should not the 

minimum standards include some assurance that he will get competent legal advice, or legal 

advice from a qualified person at least – one hopes it would be competent – within a short 

time of his arrival at his destination? 

Mr Bradley: Yes, and we believe that the Framework Decision is a step forward because it 

will ensure that there is effective legal advice provided from the time when the person arrives 

in the country to which he has been extradited.  But, as I said before, we feel that the 

responsibility for ensuring continuity of legal advice lies on the legal advisers in the country 

that has requested extradition, and I would like to add that it seems to us that the legal issues 

on which the person has to be advised in the requesting country are different from those on 

which he has to be advised in the requested country. 

Q297  Chairman: I agree with that, but whether it is the trigger as at present drafted in 1(2) 

or whether it is a substitute trigger under an amendment to the drafting will already have 

happened in the case of an extradited person.  He will have been arrested, he will know he is 

suspected, he will know he is going to the other country to face a trial – because I think it is 

accepted that extradition for the purposes of questioning is not permissible; it has to be 

extradition for the purposes of a criminal prosecution.  That will be the state of affairs while 

he travels from this country to his destination, and in his case it will be necessary that he gets 

immediate legal advice.  Is it not necessary to put something of that sort into these minimum 

provisions? 

Mr Bradley: Article 2 sets out that legal advice should be available as soon as possible, and 

throughout the criminal proceedings, so we do feel this is already sufficiently clear. 
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Q298  Chairman: Fair Trials Abroad have argued in relation to Article 4, which says that 

member states should ensure that only lawyers with appropriate qualifications are entitled to 

give legal advice, that the immediate implementation of this would undermine whatever legal 

advice provision already exists in some accession countries, and that compliance will take 

some time.  This is a problem, is it not?  There will have to be a lead-in period.  One does not 

want to render unlawful the arrangements, such as they are – they may be inadequate but 

better than nothing – that are in place in these countries at the moment? 

Mr Bradley: Yes, we would agree that there is a problem here.  It may be just a transitional 

issue and that greater time is needed in order to implement the requirements, or it may be that 

in fact greater flexibility is needed and there is a problem in requiring only lawyers to be used 

who meet the terms of Directive 98/5 EC.  We are studying that problem at the moment 

because we are aware that in some member states legal advisers may not be legally qualified 

within the terms of that Directive. 

Q299  Chairman: The expression “legal advice”, it has been suggested, is too narrow.  

“Legal advice” within the spirit of the proposed Framework Decision would include, I think, 

legal representation and legal assistance.  Legal advice alone could be construed in too limited 

a way.  Would it not be desirable to expand that and expressly refer to “legal advice, 

representation and assistance”? 

Mr Bradley: We would agree with that.  It would be helpful to make this clearer in the main 

body of the text. 

Q300  Chairman: Going back to Article 4(2), the drafting of that needs attention perhaps.  

“Member states should ensure that a mechanism exists to provide a replacement lawyer if the 

legal advice given is found not to be effective.”  I think I see what they mean but it needs to 

be redrafted, does it not, so as to indicate with more particularity the circumstances in which 
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the obligation to provide a replacement lawyer will arise?  Otherwise, there will be all sorts of 

problems arising when at the end of the case, the person says, “You are breaching my rights 

because my legal advice was useless and you did not provide a replacement.” 

Mr Macauley: We would agree that the drafting of 4(2) is not perhaps as clear as it might be. 

Q301  Chairman: What do you think it has in mind?  What does the Government think it is 

aiming at?  What is the intention there? 

Mr Macauley: I think it is obviously aimed at seeking to ensure that, whoever provides the 

legal advice, it is of a competent standard.  Of course, whether legal advice achieves a 

standard that is deemed to be competent is not always very easy to monitor.  It may be that it 

is sufficient to simply have a mechanism by which, for example, as exists in England and 

Wales and in the United Kingdom generally, a client can decide that their lawyer is not up to 

the required standard and dismiss him, and require another lawyer.  It is not clear at this stage 

whether this is a reference to some sort of objective standard or not, and this is something that 

we are seeking to clarify in negotiations. 

Q302  Chairman: It may be aimed at a number of different things.  It may be aimed, for 

example, at ensuring that whatever advice is being given by the person who is giving it is able 

to be understood by the person it is being given to, and that may be a language interpretation 

problem.  Legal advice is not effective if the person who is getting it does not know what the 

advice means because he cannot understand what the man is saying.  Those sorts of points can 

be cleared up, but at the moment it would be useless in doing anything that needed doing in 

practical terms as it would suggest that you might be expected to do things which are really 

impracticable. 

Mr Macauley: Yes, I think the text as it exists at the moment reflects a desire to include 

something that will require… 
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Q303  Chairman: The first essential is to decide what it is actually intended to achieve and 

that is what I am not sure is apparent from the present text.  Then you can start drafting in 

order to do that. 

Mr Macauley: As I said, this is something that we are seeking to clarify in negotiations at the 

moment. 

Q304  Lord Hope of Craighead: I just wondered whether it was part of the thinking that this 

would provide a ground of appeal in the event of a conviction.  You can probably identify the 

flaws in the legal advice at that stage, perhaps when a witness has not been properly 

interviewed or called, but if that is the aim of it, one needs to be very sure what the 

consequences are going to be of putting a provision of this kind in.  Does it, for example, 

undercut the movement which is taking place for a pubic defender system?  In some areas of 

Scotland there is a trial process under way where you are simply allocated to a public 

defender and you cannot choose your lawyer.  If it is that kind of system one is having to 

contemplate and possibly undercut, we would need to be aware of the consequences for our 

experience with that idea. 

Mr Macauley: All I can say at this stage is that these are all very apposite questions, and they 

are questions that we are seeking to gain answers to ourselves during the process of the 

negotiation.  We would agree that the text, if there is to be some text that covers this issue, 

whatever it might be once it is clarified, will need to be much improved. 

Q305  Chairman: You certainly cannot begin to improve it until you know what you are 

trying to achieve. 

Mr Macauley: No. 
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Q306  Chairman: Can I ask you about Article 10 and 11, specific attention.  We have been 

puzzling over what “specific attention” actually means.  What does the obligation require in 

practice?  You have to give specific attention in order to safeguard the fairness of the 

proceedings, for example.  For example what? 

Mr Bradley: In England and Wales, for example, “specific attention” is provided to 

vulnerable persons, as set out in the Police and Criminal Evidence Act, Code C. 

Q307  Chairman: To do what? 

Mr Bradley: To assist them in the investigation, in the interviewing process, and particularly 

to ensure that they are not put in a situation where undue pressure is exerted or which results 

in undue pressure being put upon them. 

Q308  Chairman: Do you not need to spell that out, so that it will be apparent to everybody 

(a) member states signing up to this and (b) the members of the police forces who may have 

to give effect to this what is required? 

Mr Bradley: We would agree with that.  The Article as it is drafted at present is not very clear 

and it does need to be spelt out in more detail what kind of attention is needed.  Article 11, of 

course, has to be looked at in connection with Article 10, which refers to some specific 

requirements, making audio or video recording, providing a transcript, medical assistance and 

the right to have a third person present during the questioning, so we have to read these two 

Articles together.  Nevertheless, it is not clear precisely what the relationship between the two 

Articles is and whether in fact Article 11 is exhaustive in listing the types of specific attention 

which are needed. 

Q309  Lord Borrie: Earlier on one of you said something to the effect that certain other 

states, especially if they had examining magistrates system, would not wear audio or visual 

33 



recording practices, and yet in relation to Articles 10 and 11, people are entitled to specific 

attention.  There is a requirement in Article 11.  Is it your impression that at least for some 

people, what I might call vulnerable people, various other states who are not generally keen 

on electronic recording would allow it, and if the answer to that is yes, and the Commission 

seem to think it is yes, what is the difference?  Why should it be impossible to get other states 

to agree to that generally, and for this right, which to my mind has in my experience in 

England at any rate been so useful generally, be restricted to those who, because of age, 

mental or other emotional conditions are entitled to specific attention in the wording of 

Article 10? 

Mr Bradley: I made the statement that you referred to earlier on but I will have to ask my 

colleague, Mr Macauley, to comment on whether there has been so far any reaction from 

other member states in the negotiations to the specific provisions in Article 11 on audio or 

video recording, because I am not aware of what reaction has so far occurred. 

Mr Macauley: I have to say that most, if not all of the discussion about the implementation of 

Article 11 and the obligation to ensure audio and video recording is made has focused on the 

resource implications, certainly for some of the new member states.  The way that this may 

relate to member states that have examining magistrates systems and what their attitude 

towards this because of that has not been touched on at all.  I cannot give you any information 

apart from the answer to the question on that today. 

Mr Bradley: Following on from that, I think it is clear that there is concern about the resource 

implications of these requirements, and that tends to consolidate my view that if this has been 

perceived as a problem in providing the recording facilities for a small group of suspects who 

need specific attention, then it would be a larger problem if it had to be applied across the 

board. 
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Q310  Lord Mayhew of Twysden: I am interested to know what instructions the 

Government has given to its negotiators in this regard.  The object of the Directive we know 

is to stimulate and enhance mutual confidence in procedures.  In this country we have now 

substantial provision for audio and visual recording of interviews.  It would surely enhance – 

it goes without saying – the confidence of our own citizens if it were a standard provision 

throughout the Union.  We went into this with Mme Vernimmen, the Head of the Criminal 

Justice Unit of the Directorate-General.  The Chairman said “Shouldn’t audiovisual 

requirement apply to everybody?”  She replied, “That would be an ideal world.  I think that 

would be certainly an added value but from the consultation we have received it would be 

costly and difficult to organise also in terms of installation.” Have we pressed as a 

government for this or have we simply been content with the limited provision that we are 

talking about at the moment? 

Mr Bradley: We have not pressed for it.  The reason for that is that we think this is a useful 

step forward in setting minimum standards for the first time.  It may not be the last such 

measure to be taken.  It may be possible to develop it further in future.  But to date, we do not 

have clear evidence on whether the lack of tape-recording in police stations in other member 

states is one of the issues which particularly concerns our citizens.  The evidence about 

problems that our citizens have encountered in other member states when subject to police 

investigations and court proceedings is actually rather anecdotal, but the problems which 

seem to take the highest profile are the lack of understanding of their legal rights, the lack of 

competent and effective legal advice and problems with interpretation, of understanding what 

is going on.  We have not heard so much in this rather anecdotal evidence about problems of 

so-called verballing of suspects by the police, which used to be a problem in the UK before 

tape-recording was introduced. 
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Q311  Lord Hope of Craighead:  I wonder whether you could have a look at Article 9, the 

last sentence, and compare it with the last sentence of Article 11(1).  Article 9, as you will 

see, calls on member states to ensure that where proceedings are conducted through an 

interpreter, then an audio or video recording is made, but it is in order to ensure quality 

control – I presume that is the accuracy of the translation – and then we are told that the 

transcript will only be used for the purposes of verifying the accuracy of the translation.  So it 

is not available for the kind of protection that we would expect to be able to use our 

recordings for.  That raises the issue as to what is meant by the last sentence of Article 11(1), 

because here we have the recording system brought in again for people in need of specific 

attention, and then it is said that a transcript of the recording shall be provided to any party in 

the event of a dispute.  That raises a question as to what kind of dispute is being talked about 

here.  Is it a dispute as to what the poor person in need of specific attention was trying to say, 

or is it there really more in the interests of justice, to see that words are not put in the person’s 

mouth or what?  It looks as though some closer attention is needed to try to reconcile these 

two provisions, and of course, I suspect that we would all want to see a strengthening of the 

way the audio system is used in the case where an interpreter is used.  In most cases I would 

have thought where people are vulnerable when they are abroad, quite apart from when 

specific attention is needed, it is because they do not understand the language and are at risk 

of having words put in their mouth or of being misunderstood. 

Mr Bradley: I note that the words “a transcript of the recording shall be provided to any party 

in the event of a dispute” occur in both of these provisions, but there is the additional sentence 

in Article 9 that the transcript may only be used for the purposes of verifying the accuracy of 

interpretation, so that limits what types of disputes might arise.  I think we see Article 11(1) 

as aiming at ensuring that if there are any disputes about the quality of the interviewing 

process and the reliability of any evidence collected from the person in view of that person’s 
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physical or mental condition, then it would be possible to check by means of the audio or 

video recording the reliability of that information, whether it is possible that the person, 

because of their state of mind, might not have given evidence that could be relied upon.  That, 

of course, is different from Article 9, where, as you have said, the issue is about the quality of 

the interpretation. 

Q312  Lord Hope of Craighead: Would it be possible to spell that out more precisely in 

Article 11(1) so that we know what the scope of the disputes would be? 

Mr Bradley: I am sure it would be possible to do that.  It is hinted at in Article 11 but not 

made clear.  It would probably be useful to make it rather clearer. 

Q313  Chairman: Following on from the reference to the last sentence of Article 9, if there is 

a transcript which has been made of an audio or video recording, what is the possible 

justification for restricting its use in that way?  Why should it not be used to assist if there is 

any dispute as to the fairness of the proceedings? 

Mr Bradley: I understand there has been quite a lot of discussion about this in the working 

group, and that it is not only the UK that considers that these provisions might need to be 

spelt out rather more clearly than they are at present.  I suppose there might be a difficulty in 

making it possible to use the recordings under Article 9 for the general purpose of checking 

the reliability of the evidence if that only took place in interviews where the proceedings were 

conducted through an interpreter, because there might then be a disparity of treatment 

between those interviewees and interviews which do not take place through an interpreter, and 

it would then be argued that there ought to be a wider provision. 

Q314  Chairman: Of course, that argument might be raised.  I think we have already covered 

the ground of the general desirability of electronic recording of questioning, but if there does 
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happen to be a recording, it seems to be extraordinary that the use that can be made of it is 

limited in this way.  Would the Government not agree with that? 

Mr Bradley: As I said before, we think these provisions need to be clarified. 

Q315  Chairman: Can I ask you one or two questions about the right to communicate, which 

is Articles 12 and 13, Article 12 particularly?  This is the right of a suspected person to have 

his family, persons assimilated to his family and so on informed of his detention as soon as 

possible.  Why is the expression “remanded in custody” included there?  “Remanded in 

custody” in an English context means that the person has been remanded by some judicial 

authority to remain in custody for the time being.  That can be well after the detention began.  

If a person is in detention overnight his family need to know. 

Mr Macauley: Indeed.  The use of the word “remanded” in Article 12 is a mistake and it will 

be rectified. 

Q316  Chairman: The other communication point that I was going to ask you about is 

whether the right to communicate should not include a right of access to a doctor, and a 

doctor of the choice of the person concerned.  An individual may or may not have a doctor 

that he knows about who he wants to come and inspect his black eye, but if he does, why 

should he not have the right to communicate with his doctor? 

Mr Bradley: It is clear that the right to medical assistance is a very important one for a person 

in police custody but it is one of a number of very important rights, such as the right to food, 

wholesome living conditions, possibly exercise and not to be held incommunicado and so on.  

Some of these rights are addressed in the Framework Decision, but if we were to try to 

address all of the rights that are important for people held in police custody, it would be a 

much larger measure. 
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Q317  Chairman: We are talking about enhancing the confidence that citizens of one country 

are going to have in the authorities of another country where they are being held either 

because they were extradited or because they were there and had been arrested there.  One of 

the fears I think people might have is that they might be asked questions they might not want 

to answer, and they might be beaten up.  That may or may not be justified in relation to a 

particular country, but I am sure that is one of the fears that people might have.  They ought to 

have access, surely, to a doctor if they think it is necessary to investigate their condition.  Is 

that not a fundamental right? 

Mr Bradley: I cannot possibly disagree with what you are saying.  The only question at issue 

is whether it needs to be included in this particular Framework Decision, because if it were to 

be added, there might then be other proposals for adding further rights which are also 

considered to be fundamental and it might make the handling of the negotiation and therefore 

the achievement of something worthwhile within a reasonable period of time more difficult. 

Q318  Chairman: That might be so if it were controversial but it is difficult to see how it 

could be controversial. 

Mr Bradley: I think the element of controversy might arise from whether the medical adviser 

must be a person chosen by the suspect. 

Q319  Chairman: Often the suspect would not be in a position to choose and would have to 

be put in touch with a doctor, but if he did happen to know a doctor in the locality, why not? 

Mr Bradley: I think it would be possible to agree that as a basic minimum standard.  What I 

was not sure about was whether all member states would be content with that or whether they 

would want to go further and to specify that the suspect must have the right to attention from 

a doctor of their own choice.  I have no reason to believe that the Government has any 
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objection to including a wider provision on medical assistance, supposing that this could be 

done without unduly delaying the whole negotiation. 

Q320  Chairman: I think the suggestion need go no further than saying this is something the 

Government might bear in mind in the negotiations as an item which should be put forward. 

Mr Bradley: I entirely agree. 

Q321  Chairman: The Letter of Rights.  You have already helped us with some of the 

aspects of the Letter of Rights that we have asked about, but the one additional matter is the 

time at which the Letter of Rights should be handed over.  In Article 14 it says that the Letter 

of Rights has to be handed over when the person is arrested.  It should be handed over, should 

it not, at the earliest possible opportunity and before any questioning takes place?  That is the 

time element which seems important, so that before he starts being expected to answer 

questions, he knows the minimum rights that he is going to get under the arrangements in 

force in the country where he is being held. 

Mr Bradley: Yes, we agree that this is a part of the text which is not as clear as it needs to be, 

and we hope it will be possible to achieve greater clarity, because it is important that a person 

who is arrested receives the Letter of Rights before any questioning takes place.  That is what 

we will be seeking to achieve through clarifying the text. 

Q322  Lord Borrie: I just draw attention to paragraph 80 of the explanatory memorandum, 

where the Commission says something which is much clearer than what is in the Article itself. 

They say, “The Commission proposes that the suspects be given a Letter of Rights as soon as 

possible after arrest.”  They say that in the explanatory memorandum but it is not at all clear 

from the Article itself.  Would it not be better if something like that were in the Article itself? 

Mr Bradley: We entirely agree with that, yes. 
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Q323  Chairman: The final matter we wanted you to help us with is the evaluation, the 

monitoring question.  I think practically every single right that this proposal is going to draw 

attention to would be a right that the individual would anyway expect under the ECHR, with 

the possible exception of the information being given to his consular authority, which I am 

not sure would be reflected in any of the ECHR Articles but, broadly speaking, these rights 

are fair trial rights that would be applicable anyway, and the value of this is going to depend 

upon a proper monitoring arrangement being put in place in all member states.  Would the 

Government agree with that? 

Mr Bradley: Yes, we do think it is important that there is effective implementation of this 

measure, just as many other measures that are agreed within the European Union.  How that 

effective implementation is achieved is something that we are still considering.  We are not 

totally convinced by the rather onerous data collection requirements under Article 16, and we 

have been considering whether some form of mutual evaluation process which could be built 

upon the existing mutual evaluation mechanisms which the European Union has in place 

would be a more effective way of carrying this out. 

Q324  Chairman: Would there have to be some system of collecting and considering 

complaints made by individuals of alleged breaches of the rights that they are entitled to 

expect? 

Mr Bradley: Yes, I think that is right, and in that respect, I think there are already in place 

some bodies that could receive such complaints.  One of them is the Network of Independent 

Experts in Fundamental Rights, and there are other possibilities as well, and we would like to 

look at how a complaints mechanism which involves some of these existing bodies could 

work together with a mutual evaluation process. 
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Q325  Chairman: Something will have to be done to make the individuals concerned aware 

of their ability to complain to the right quarter of any inadequacy in observance of these rights 

that they contend has happened.  Would it be practicable to suppose that this might be done 

via the lawyers who must advise them? 

Mr Bradley: I think that is a very worthwhile suggestion, and it is the most likely way of 

getting reliable information on the problems that exist. 

Q326  Chairman: This must plainly have a great deal of thought put into it in order to come 

up with a practicable and valuable monitoring system. 

Mr Bradley: Yes, I entirely agree. 

Q327  Chairman: Without it, I suspect that everybody is wasting their time. 

Mr Bradley: Without effective implementation and some way of checking that the measures 

are being effectively implemented, then of course they will achieve nothing. 

Chairman: Gentlemen, thank you very much indeed for the individual and collective 

assistance that you have given to us this evening.  You have dealt with a number of questions 

and you have dealt with them very fully.   I am very grateful to you. 


