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Memorandum submitted by Mme Gisèle Vernimmen 
 

Witnesses:  Mme Gisèle Vernimmen and Ms Caroline Morgan, Criminal Justice Unit, 

Directorate-General for Justice and Home Affairs, European Commission, examined. 

Q1  Chairman:  Madame Vernimmen and Ms Morgan, thank you both very much indeed for 

coming here to help us with our inquiry into the proposed Framework Decision on procedural 

ons we had in 

ready and that 

nd I am very 

 you.  Perhaps 

for the benefit of the other Members of the Committee, I am not sure whether they are aware 

that Madame Vernimmen is the head of the Criminal Justice Unit of the Directorate-General 

 officer in the 

same unit.  That makes you both very well qualified to give us the assistance we are looking 

for in the inquiry into this proposed Framework Decision.  As to the timing of the proposal, 

the Commission has recognised that there has been some criticism of the delay in bringing 

forward measures intended to enhance justice and freedom and I wonder if you could just tell 

Bor
Clinton-Davis,
Denham, L 
Mayhew of Twy
Scott of Fos
Thomson of Monifieth, L 
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rights in criminal proceedings.  You have received, I know, a copy of the questi

mind to ask you and you have very kindly provided us with written responses al

has certainly assisted our task in formulating how we put the questions to you a

grateful to both of you for the effort and trouble you have put into that, so thank

for Justice and Home Affairs with the Commission and Ms Morgan is the desk
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us what sorts of factors have contributed to the apparent delay in bringing forward the present 

proposal and whether we are to take it that there is any difficulty in the political will in 

s.  It is very 

e origins and 

parent delay, 

indeed I think it is just apparent in the sense that it is work which has been very thoroughly 

prepared.  You might remember that the mutual recognition programme was adopted in late 

four different 

d procedural 

 which might 

ed experience 

so far has demonstrated that it is really a condition.  That is what we see day after day.  We 

started working on this issue of procedural rights as from the spring of 2001, first of all by 

 the Member 

s already into 

r to you, and 

en Paper, we 

organised a hearing in June 2003.  So it is not that it was a completely forgotten subject.  As 

to the possible difficulty, obviously it is a matter which is very close to the concept of 

sovereignty and it is reasonable for Member States to be very careful in entering this area of 

possible approximation, but I think that progressively they have come around to our way of 

thinking. In the recent discussions in the Council and in the contributions to the new “multi-

 annual” programme (what we call Tampere 2, or it may be more likely to be the Hague 

programme adopted at the next European Council) there is more and more openness to that 

Member States to deal with this problem. 

Mme Vernimmen:  Thank you very much, my Lord Chairman, for inviting u

much appreciated also from our side to have the facility to explain a little bit th

the reasons for our proposal.  You mentioned yourself that it might be an ap

2000, and in that programme there is a list of, if I remember correctly, twenty-

measures to be addressed.  Approximation of certain common standards an

rights.  Is not a measure itself, it is rather a kind of pre-condition or a condition

determine the effectiveness of the measures.  We at the Commission, and inde

putting a discussion paper on the website and then issuing a questionnaire to

States and on the basis of that, organising an experts’ meeting.  That brings u

2002.  We then issued a Green Paper in February 2003 which is probably familia

after that Green Paper and on the basis of the contributions received to the Gre
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subject and less reluctance because the link between implementing the mutual recognition 

programme and limited approximation becomes, I think, obvious.  It is certainly an area 

which has received quite a lot of support from NGOs, academics and defence lawyers. 

l, but are you 

tinised and suggestions have been put 

forward they are likely to get support from the Member States? 

Mme Vernimmen:  I am confident that there will be a result.  I am also pretty sure that it will 

not be exactly the proposal we have put on the table.  As you know, these subjects are to be 

 the price of getting unanimity is to compromise on 

certain subjects, but there is a minimum on which we cannot really compromise.  There must 

be added value and it must reach the objective. 

 proposal? 

Q4  Chairman:  And it is not co-decision? 

Mme Vernimmen:  It is not co-decision.  In fact it is what we call in our jargon a Third Pillar 

matter where there is no co-decision procedure and no majority basis. 

Q5  Chairman:  Yes.  Thank you.  You will have seen, I think, the written evidence we have 

had from a number of organisations and individuals and you will have seen that a number of 

States are in 

compliance with ECHR requirements in regard to how individuals should be handled in the 

period between their arrest or apprehension and the trial to which they may eventually be 

subjected and you will have seen that Fair Trials Abroad summarised the position in their 

evidence and they referred to injustice caused by non-compliance with rights in this sort of 

Q2  Chairman:  I am sure it has from defence lawyers, and academics as wel

confident that after these proposals have been scru

approved by unanimity and sometimes

Q3  Chairman:  This is a unanimity

Mme Vernimmen:  Yes. 

witnesses have been somewhat critical of the degree to which Member 
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area being infrequent in a number of countries, among whom I am happy to say the United 

Kingdom falls, but that there was a “systematic failure to protect these rights in Belgium, 

experience of 

in this matter 

e referring to 

 Commission 

will have done some research and have some experience of these matters.  Do those 

comments correspond with the research and experience of the Commission? 

ted, as I have 

l society.  We 

to signals of 

 into breaches 

of human rights law, particularly in the context of fair trials, and that was not really the idea.  

I tend to deplore the approach of identifying certain Member States as being better or worse in 

rt shows that 

cluding those 

n-compliant.  

 problems are 

not confined to the countries cited by any means and I think it is slightly incorrect.  If you 

instance, you will find that Belgium, which is quoted as a bad 

example, in 2003 had only seven findings.  There were eight in Spain and there were many 

more in Italy, for instance, and that is not mentioned. 

Q6  Chairman:  Yes, I saw that. 

France, Greece, Portugal and Spain” and then they referred to “insufficient 

cases in the accession states” to form a judgment about how they will stack up 

but they question levels of access to justice in countries (I imagine they ar

accession states here) where there are serious problems for under-funding.  The

Mme Vernimmen:  Not exactly, my Lord Chairman.  We have of course conduc

said, a lot of research and we have had many contributions from all parts of civi

have also looked at the Strasbourg case law and we are certainly attentive 

dysfunction in criminal justice, but we have not conducted systematic research

implementing rights than others.  In fact the case law of the Human Rights Cou

there are violations to be found against all Member States at different times, in

which are identified in the list by Fair Trials Abroad as being infrequently no

Probably different legal systems do produce different types of problems, but the

look at the case law, for 
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Mme Vernimmen:  It might be that an organisation like Fair Trials Abroad clearly fulfils a 

very useful role campaigning on behalf of individual victims of injustice, but the positions 

expressed are probably based on anecdotal information but not on a systematic approach. 

 the countries 

HR.  If every 

single country observed its obligations under the ECHR there perhaps would not be a need for 

a Framework Decision by the European Union on this matter, but the experience is that that 

does not happen.  So we have a proposal for a Framework Decision setting out minimum 

s to be hoped 

all subsumed 

 what perhaps 

matters more is observance of fundamental rights rather than setting them out in a document 

and saying, “This is what you must do.”  It is observance that is important.  So at the end of 

the day – and this is a matter I am going to come back to so do not bother to go into it in depth 

valuation and 

toring one is 

 is not to fix 

new standards but to make the standards of the European Convention on Human Rights more 

efficient, more concrete, making them more transparent and providing the tools for them to be 

tected.  I am pretty sure that often the rights are not deliberately violated but 

people do not really know what their rights are and this is certainly an aspect on which we 

could place quite an emphasis.  On the question of evaluation, as you might have seen in the 

proposal for a Framework Decision we have provided for systematic evaluation, which should 

be of great value. 

Q7  Chairman:  One of the problems here, it seems to me, is that every one of

in the European Union, every one of the Member States, is a signatory to the EC

standards – and it must be emphasised that they are minimum standards and it i

that a number of countries will have higher standards – but probably those are 

into the rules that anyway ought to be being observed pursuant to the ECHR and

at the moment – is it not the case that one is going to be looking particularly to e

monitoring of whatever emerges here and without the evaluation and moni

probably wasting one’s time? 

Mme Vernimmen:  You are perfectly right, my Lord Chairman.  The ambition

effectively pro
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Q8  Chairman:  These proposals have been described as the first step in harmonization of 

rights in a criminal procedural context and the selection of the particular rights to include in 

e been some 

 of particular 

there was any 

ss to a doctor 

of the individual’s choice if he/she is in need of medical attention as soon as apprehended and 

audio/video recordings of everything that takes place, not just in relation to those who have 

 thirdly bail.  

 in the criticisms which have been 

ed in this first 

Mme Vernimmen:  Well, first of all, these fundamental rights are all fundamental.  There are 

no rights which are more fundamental than others.  But the choice of rights to be covered in 

fact the first 

hts.  We are 

 in particular 

nocence and 

there was a Green Paper on alternative measures to pretrial detention, so those issues are far 

from being forgotten.  The rights identified, not the most important but the first ones to be 

addressed in this initiative, are those which are in our view very important because they 

 means that the fact that you have 

access to a legal adviser, the fact that you have the facility of having quality translation and 

interpretation is a precondition for all the other rights – 

Q9  Chairman:  Access to a doctor seems to be independent of that? 

the first stage, I suppose, is inevitably to some extent arbitrary but there hav

criticisms by some of the witnesses of particular rights which they regard as

fundamental importance and I just wanted to invite your comment on whether 

particular reason why those have been left out.  I have in mind particularly acce

some special status because of their mental disability or age or anything, and

Those are the three rights which seem to have featured

expressed in the written evidence.  Is there a reason why those cannot be includ

stage, or one or other of them may not be included in this first stage? 

the first proposal was made on the basis of extensive consultation and in 

document produced on the website covered a much broader spectrum of rig

indeed preparing other initiatives, sometimes preceded by a Green Paper and

there will be a Green Paper next year on the question of the presumption of in

activate other rights, if I can express myself like that.  It
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Mme Vernimmen:  Access to a doctor is something which is covered here by what I could 

call, to summarise, “the provision on vulnerable persons” because we feel that if a person 

cord.  There 

 

f access to a 

 drafted very 

carefully not to be a kind of right which might be exhausted if there is an examination by a 

doctor at the very first moment.  There must be access to a doctor whenever the need arises.  

ot a provision for that at all, 

is there, in this first stage? 

Mme Vernimmen:  There is a provision on specific attention, yes, Article 10. 

Q11  Chairman:  Physical or emotional condition? 

(2), “Member States shall ensure that medical 

es not speak about a doctor. 

en:  Well, medical assistance is probably to be provided by a doctor.  That is 

 is not once and for all at the time you are arrested but 

Q13  Chairman:  Yes.  I mentioned also audio or video recording of all questioning, not just 

in relation to these special category people. 

Mme Vernimmen:  Yes, the two categories for which there is a special requirement for video 

are those Article 10 people – 

deserves specific attention, attention should be given and there should be a re

might be a demand for certain attention and no follow-up is given if that seems not justified. 

So there should be a record of that.  Speaking, for instance, on the question o

doctor, I fully appreciate the necessity for that but if it is included it should be

There might be a need for that at different times. 

Q10  Chairman:  Exactly.  I quite understand that, but there is n

Mme Vernimmen:  Yes, and also Article 11

assistance is provided whenever necessary.” 

Q12  Chairman:  But it do

Mme Vernimm

part of the specific attention, which

whenever there is a need for that. 
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Q14  Chairman:  But should not the audio/video requirement apply to everybody? 

Mme Vernimmen:  That would be an ideal world.  I think that would be certainly an added 

eived the reply that that could be very costly 

and very difficult to organise also in terms of installation. 

Mme Vernimmen:  We had a consultation with the practitioners and so on, but also with the 

Member States themselves.  Coming back to the issue we raised in the beginning, since we 

are in an area where we need unanimity to have the text adopted there is obviously a certain 

ncern from a 

x to put it in.  

o categories.  

Obviously this is the minimum.  As you said yourself, because the installation would be there 

ersons and in 

deo recording 

rtant features 

.  Before that 

happened there were frequent disputes as to what actually had happened in the course of the 

questioning, with the individual saying he had been unfairly treated, the police officers saying 

settled it.  It 

assisted not just in the provision of fairness for those who were being questioned but also in 

ensuring that spurious complaints of ill-treatment did not carry credence when made as part of 

a defence.  Speaking for myself, it seems to be a very important feature and perhaps the 

Commission could consider whether something in relation to that should not be included in 

value, but from the consultation we had we rec

Q15  Chairman:  Who was your consultation with? 

consideration to be given to the fact that if there is a very strong hesitation or co

large number of the Member States about a certain provision it is most comple

So we have considered that video recording is particularly necessary in those tw

for those kinds of people, if the video recording is extended to all categories of p

all circumstances that would certainly be very welcome. 

Q16  Chairman:  Certainly our experience in this country has been that the vi

of all interviews between police and suspected persons is one of the most impo

in ensuring that there is confidence on the part of the public in those procedures

no, he had not, and this is an impossible issue to resolve.  Video recording 
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the first stage.  If the Member States think it is too expensive then of course they must say so, 

but that would be rather shaming, would it not, to have to say, “Well, we can’t afford to have 

inal cases”? 

 it is costly it 

stion and I can just say that I take your point 

and we will have your concern in mind in the negotiations. 

Q17  Chairman:  The third matter I was going to ask about is bail.  Again, I think that the 

beliefs – and they may sometimes be false, but I think often they are not – by people in this 

eatest reasons 

at if they are 

 and are going to be charged they will be unable to obtain bail and will have to sit in 

custody until such time as the case comes to trial, which may be some considerable period 

thereafter. 

Mme Vernimmen:  Yes, but precisely for that reason the Commission itself considered that 

 consultation 

 issue, instead 

Paper on bail 

eting early in 

November and the deadline for submission of comments is the end of November.  Actually, 

the paper specifically envisages the possibility of recognising (meaning the enforcement in 

another Member State) of non-custodial pre-trial supervision measures precisely because 

there is a risk that someone who is not a resident in a Member State may be kept in prison, in 

detention, in circumstances where a resident would benefit from bail because he is directly 

available.  So for that reason the prospect is rather to see whether there is the possibility to 

these procedures, even if they are necessary for the fairness of procedures in crim

Mme Vernimmen:  You are perfectly right that fairness is a duty and even if

remains a duty.  I am certainly open to that sugge

country of what the bail position is like in other Member States is one of the gr

for mistrust of criminal proceedings in other Member States.  They think th

arrested

bail is such an important issue that we have decided that it should merit separate

on its own, and a separate instrument is to be prepared that will be covering that

of including it in the margins of another proposal.  So there has been a Green 

which was issued this summer, in mid-August.  There will be an experts’ me
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have other kinds of supervision measures which could then be enforced in the country of 

residence. 

the proposed 

the first stage of procedures.  When would you expect we will be 

Mme Vernimmen:  Well, actually it is within the Commission’s legislative work programme 

for next year, so we expect to produce a draft proposal for the Framework Decision by the 

Q19  Chairman:  By spring next year? 

Mme Vernimmen:  By spring next year. 

Q20  Chairman:  We will hold you to it!  Thank you for that.  You have helped us on the 

matters which have been included.  Is there a reason why the right to communicate with the 

consular authorities was given the priority of inclusion in the first stage?  Most of the 

. 

direction and 

re is already a 

convention which gives Member States the possibility of access to prisoners from their 

countries.   What we would like to have is reciprocity, the possibility for prisoners to have 

access to their consul, and I think that would facilitate, for instance, the possibility of finding 

a legal adviser of their choice speaking their language and the possibility also to facilitate 

communication with their families or their employers in another country as a channel for 

communication essentially.  It is a measure which is easily achievable. 

Q18  Chairman:  At the moment, here we are in October 2004 scrutinising 

Framework Decision on 

scrutinising the bail proposals? 

spring. 

witnesses seem to have thought that it was not really a matter of huge importance

Mme Vernimmen:  I am not sure.  There were submissions going in the other 

supporting that.  It is something which is relatively easy to achieve because the
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Q21  Chairman:  I certainly follow it would be easily achievable, yes.  Can I now come on to 

one or two points of definition.  The rights which are set out in the proposal apply in criminal 

mission that 

an Court of 

poses of the 

nd with what 

criminal proceedings would mean in individual Member States.  Is that likely to be a problem 

here too, and if so might we not need further definition? 

e have, to my 

gs” and you 

sidered there 

ceeding.  We 

have tried to define the scope, ratione tempores, in terms of the moment the rights are to 

apply up to the moment the case is finally settled.  The danger of having a definition is, of 

ill consider 

ere might be 

collection of 

icions about them.  

 us it covers also the proceedings in which mutual recognition will apply, so it 

 an example, 

 is, by the way, specifically mentioned in Article 3, so a fortiori it applies to all -- 

Q22  Chairman:  Is it not right that some proceedings which we would call in this country 

administrative proceedings would be classified as criminal proceedings in some Member 

States? 

proceedings and they apply to a suspected person.  Is it the view of the Com

“criminal proceedings” is sufficiently self-explanatory?  I know the Europe

Human Rights has taken the view that “criminal proceedings” for the pur

convention has an autonomous meaning, which does not necessarily correspo

Mme Vernimmen:  Definition is always a problem, of course.  I do not think w

knowledge, a worldwide agreed definition of what are “criminal proceedin

mentioned the case law of the Strasbourg court, and indeed some rights are con

not to apply in the context of extradition because that is an administrative pro

course, that we might be stuck as a precedent with that definition.  Later we w

other rights, for instance the question of admissibility of evidence, where th

issues before the date where you have access to a lawyer because there is 

evidence when people do not even know that there might be susp

Obviously for

will cover, for instance, measures like the European Arrest Warrant, to take

which
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Mme Vernimmen:  Yes, that is right.  In a number of instances it has been considered that 

administrative proceedings which are subject to an appeal before a court which is competent 

ning them as 

oceedings, by 

e intention is 

case is finally 

decided upon.  There might be further efforts to be clearer in definition.  It is always difficult, 

as I said.  It is precisely, extensively discussed in council and actually for the time being the 

, as I understand, left to the end so that the scope could be adjusted to the rights agreed 

upon.  The Commission is obviously open to any clarification provided it does not limit the 

intention. 

Q23  Chairman:  A question has been raised as to how one would categorise the proceedings 

in the execution of the European Arrest Warrant.  That would, of course, be a preliminary 

stage in some criminal process.  Would you call that criminal proceedings? 

t Warrant is 

rson is finally 

ady taken, but 

n fact, if you take Article 3 of the proposed 

vice and there 

 Warrant.  So 

Q24  Chairman:  Yes, I see.  Thank you.  Finally, the definition of a suspected person, which 

is fundamental.  That comes in Article 1(2).  The rights apply to any person suspected of 

having committed a criminal offence from the time when he is informed by the competent 

in criminal matters would also fall within the scope of that.  So we are defi

“proceedings aiming to establish guilt” and that might well be administrative pr

the way.  So I think it is wide enough to encompass the intention and for us th

clear; it is from the moment the person is really a suspect up to the moment the 

issue is

Mme Vernimmen:  That is certainly covered because the European Arres

necessarily issued between the time the person is suspected and the time the pe

sentenced, unless of course the warrant is for the enforcement of a decision alre

that would be necessarily also covered.  I

Framework Decision you will see that there is an obligation to provide legal ad

are listed a number of tiers.  The third tier is the question of the European Arrest

it means that that comes within the scope of Article 1. 
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authorities that he is suspected.  So the rights would not apply until he was informed.  Is that 

satisfactory?  That would enable the police authorities to postpone the coming into force of 

hich he was 

tation and they are asking him a 

e preliminary 

investigations by police where people might be considered as suspects in the sense that it is 

worth looking at some aspect of their activities, for instance, but they are not yet arrested, 

oment where 

spicion about you,” but obviously if you take the 

example of a covert investigation, for instance, there are plenty of examples where of course 

there is a preliminary phase where no one knows. 

Q25  Chairman:  But if an individual is under investigation, whether or not the individual 

has been informed that he is a suspect, should he not have the rights provided for by this 

ression.  If he 

is under investigation by the police in relation to a suspected crime should he not be informed 

of and have the rights that this proposal affords him? 

Mme Vernimmen:  We have, of course, to deal with the obligation to inform a person that 

there is a suspicion about that person, but that is part of the reflection about the admissibility 

of evidence and the value of what has been obtained before that. 

the requirements of the provisions by simply postponing the moment at w

informed he was suspected.  They have got him in the police s

whole lot of questions but they have not yet told him that he is suspected. 

Mme Vernimmen:  I think in all Member States, in all countries, there ar

they are not detained, they are not gardés à vue in French.  There is always a m

the person is informed, “We have a su

proposed Framework Decision? 

Mme Vernimmen:  If he is under judicial investigation, yes. 

Q26  Chairman:  Well, “judicial investigation” is a particularly continental exp
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Q27  Chairman:  Would you not accept that in any case where the individual who is about to 

be questioned by the authorities, by the police presumably, is an individual who may end up 

inal trial (not will but may) these rights should be applied? 

Mme Vernimmen:  Yes. 

pect? 

Mme Vernimmen:  I think maybe I misunderstood or I was not clear enough.  As soon as a 

person is questioned, obliged to reply to certain things and under a certain form of constraint, 

e questioning 

missibility of 

evidence, which is the next step. The question of the right to silence and the presumption of 

 end of next 

 observe the 

 here from the beginning and before questioning, given that they have informed 

eferred to in 1(2)? 

 as witnesses, 

Q31  Chairman:  He may start as a witness but there will be witnesses and witnesses.  There 

will be the witness who was at the side of the road who saw what happened and there will be 

the person in the car who will be being questioned. 

in the dock in a crim

Q28  Chairman:  It should not depend upon him being informed that he is a sus

obviously he must be informed that he is under suspicion. 

Q29  Chairman:  But this does not impose an obligation to inform before th

begins? 

Mme Vernimmen:  That is precisely one of the subjects of the question of ad

innocence will be dealt with in a Green Paper which is due to be issued by the

year. 

Q30  Chairman:  Do you not think that the questioning authorities should

requirements

him in terms r

Mme Vernimmen:  It could of course be that some persons might be questioned

not as suspects. 
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Mme Vernimmen:  Yes, and there might be witnesses who suddenly are seen to be indeed 

suspects, who might at the first stage appear purely to be witnesses but at a certain stage they 

are suspects.  At that moment they should be informed and all those rights apply. 

ragraph 1(2), 

 it is said that 

he must have those rights from the time when he is suspected of having committed a criminal 

offence?  In other words, it would be better if you omitted the words “when he is informed” 

etc because that depends on the subjective decision of people in the situation in the police 

ld simply say, “If 

he is a suspect, then he should receive these rights.” 

Mme Vernimmen:  I can only say I take your point and we will reflect upon that remark. 

Q33  Chairman:  Can I now come on to the requirements for translation and interpretation.  I 

gather from the written evidence that you supplied us with that there is a question about the 

tion into any 

 

Mme Vernimmen:  Yes.  There is obviously an obligation to inform persons in a language 

they understand under the European Convention on Human Rights.  I am sorry, maybe I am 

Q34  Chairman:  There is a number of community languages but there are also languages 

which a lot of people speak which are not community languages and the obligation of 

interpretation and translation seems to me to be limited to community languages.  Is that 

satisfactory? 

Q32  Lord Borrie:  Just to pursue that point a moment on the wording of pa

would it not be a better and a more objective test as to when the rights apply if

station deciding that he should be informed, whereas an objective test wou

extent of the competence of the community to impose requirements for transla

language other than the community language.  Am I right?

confused.  The language of the Letter of Rights you are speaking of? 
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Mme Vernimmen:  Well, Articles 6 and 7 are not limited to community languages.  The 

interpretation must be in a language that the person understands.  What is at the time being 

 it is said that 

e must be copies or forms of the Letter of Rights in all official 

languages of the community. 

Q35  Chairman:  Yes, Article 14(3), is that the one? 

Mme Vernimmen:  Yes, because obviously that is the kind of anticipation, if I might say so.  

You cannot really imagine that in police stations there will be that form, that Letter of Rights, 

rm the person 

s in Articles 6 

e, the Letter of Rights might well 

be translated in other languages and I am sure it will because in a number of Member States 

f people speaking Hindustani, or whatever. 

 do not speak 

be easy to provide 

the Letter of Rights because it will be a standard letter for that Member State.  It will be easy 

 which is not 

rticle 6. 

Q37  Chairman:  I quite agree it would be unreasonable to expect police stations to have a 

stock of the Letter of Rights in every known language on our globe, but it would not be 

unreasonable, would it, to expect them to have a stock of the Letter of Rights in languages 

which a substantial number of people in the country in question speak?  For example, nobody 

limited in language is only in regard to the Letter of Rights, in Article 14, where

in a police station ther

in existence in all languages of the world, whereas in fact the necessity to info

of the right to free interpretation and the translation of all the relevant document

and 7 is not limited to community languages.  Then, of cours

there is a large community o

Q36  Chairman:  Well, we all have immigrant communities and some of them

any of the community languages. 

Mme Vernimmen:  Of course.  Then as soon as there is a translation it will 

to provide it if there is a new case, but the first time you come across a language

a community language you will have to go through the duty of interpretation in A
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could complain if a police station in this country did not have the document in Inuktitut 

because we do not get too many Eskimos in this country, but there is no reason why they 

ber of people 

country speak although it is not a community language.  I am simply taking that as an 

epend, as you 

said, on the situation in each Member State.  So it is for each Member State to decide what 

will be more convenient.  They will be led to that situation anyway because if they have many 

le speaking a particular language there will be certainly one first case in which 

immediately they need a translation of that and as soon as the translation exists that will be 

ready. 

Q38  Chairman:  I follow, but I am just suggesting that the Framework Decision might with 

advantage require the authorities to have available the Letter of Rights in all community 

languages certainly and in all other languages spoken by a large number of people in the 

y in question. 

Mme Vernimmen:  Why not?  Yes.  Obviously it is not easy to measure.  A large number of 

people in one community might be different in the northern or in the southern part of the 

country. 

Q39  Chairman:  Yes, you would need more accurate drafting and I am not drafting off the 

seat of my pants, I am just expressing the concept. 

Mme Vernimmen:  Yes.  I am sure it will happen, even if it is not said like that, because of 

the combination of Article 14 and Article 6.  That is my understanding of it. 

should not have the letter in Urdu, which is the language which a very large num

in this 

example. 

Mme Vernimmen:  It is totally relevant as an example, but this will probably d

peop

countr
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Q40  Chairman:  Thank you.  Articles 2 to 5 deal in different ways with the requirement of 

the right of access of suspected persons to lawyers and Article 2(1) says that the right to legal 

 “as soon as 

propriately governable term to include in an instrument of this sort?  It is a 

have systems 

whereby a suspect may be held for a short period without access to a lawyer without this 

being considered by the European Court of Human Rights as a violation of the right to legal 

cause it will 

r the Murphy 

g court.  We 

e delayed.  If 

it is possible within two hours, it should be given within two hours and with no abuses.  There 

is obviously advantage in fixing a particular deadline but there is also a risk that if we put a 

maximum it could be a period which in certain cases might be longer than “as soon as 

 certainly an 

issue which might end up in the context of discussion. 

 Would it, do you think, be practical to have a requirement that the 

e questioning 

 until he has got legal advice? 

Mme Vernimmen:  Yes. 

Q42  Chairman:  Do you think that should be perhaps written into the Framework Decision, 

or is it there already? 

advice is the right to have legal advice as soon as possible.  Do you think

possible” is an ap

little elastic, is it not? 

Mme Vernimmen:  It is indeed a little bit elastic.  Several Member States 

advice.  It is difficult to put the right moment when it becomes a violation be

depend on the situation and in fact there have been cases like the Murray case o

case where forty-eight hours was considered to be too long by the Strasbour

considered that the term “as soon as possible” means exactly that, that it cannot b

possible”.  So we think that fixing a moment is always a little bit risky, but it is

Q41 Chairman:  

individual be told of his right to legal advice and be told also that if he wishes th

can be postponed
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Mme Vernimmen:  That is certainly something which is a way of dealing with that and in fact 

if you look at Article 2, paragraph (2), it says that a suspected person has the right to receive 

legal advice before answering questions in relation to a charge. 

ill the Letter of Rights say that? 

Mme Vernimmen:  Yes. 

Q44  Chairman:  Thank you.  He will get the Letter of Rights before the questioning begins, 

I take it? 

hat would be necessary, would it not?  That is Article 14 again, I think, is 

it not? 

ernimmen:  Yes. 

Q46  Chairman:  Article 14(1) does not actually state the time at which the information must 

en. 

Mme Vernimmen:  No.  I think for the timing you have to come back to Article 1 and that is 

the point you have raised before, the question of when are you informed that you are in fact a 

suspect. 

Q47  Chairman:  Yes, but this has to be the information which is the trigger for the rights 

under 1(2).  The trigger does not have to be information, but here it does have to be 

information.  He has to be told of his rights either in writing or orally and I suggest that the 

Framework Decision would be improved if it spelled out that he must be so informed before 

any questioning starts. 

Q43  Chairman:  W

Mme Vernimmen:  Yes. 

Q45  Chairman:  T

Mme V

be giv
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Mme Vernimmen:  I take your point.  I think it is an excellent suggestion and I am sure that it 

might be forwarded to the UK government. 

 a question on Article 8(2). 

Mme Vernimmen:  That is on the quality of translation. 

Q49  Chairman:  There have to be translators and interpreters and then Article 8(2) says:  

“Member States shall ensure that if the translation or interpretation is found not to be accurate 

then a mechanism exists to provide a replacement.”  By “found not to be accurate” do you 

? 

Mme Vernimmen:  It is not necessarily in the court proceedings because it is as soon as there 

is the need for translation that it might be accurate or not, of course. 

Q50  Chairman:  But it will be a bit late by then, will it not? 

Mme Vernimmen:  Well, it can only be found to be accurate or not accurate when the 

translation is given, it cannot be 100% granted before, but I think there will be vigilance about 

 realises that 

, in what you 

 thought that 

recording was important to check whether that was absolutely accurate or not.  But as to the 

way Article 8(2) will be implemented by Member States, I agree there is a certain level of 

discretion and we did not consider that it was for the Union to be absolutely directive in this 

matter.  We can indeed imagine that either the suspected person himself or someone involved 

in the proceedings, like the lawyer, will become aware of deficiencies and ultimately it is also 

for the judge to exercise control of the fairness of proceedings.  So if there is a controversy 

about that it will be for the judge to decide it and there will be, obviously, another translator.  

Q48  Chairman:  Yes.  I was going to ask you

mean found in the course of court proceedings?  What is envisaged in this notion

that from, for instance, the lawyers or the person himself as soon as the person

there might be a misunderstanding.  You are perfectly right, my Lord Chairman

said about the recording.  That is why where there is a need for translation we

21 



But it is also true that in some exotic languages (and I repeat this is not limited to community 

languages obviously) it might be very difficult to find perfect translators. 

 is a point on 

ust 

are entitled to 

give legal advice in accordance with this Framework Decision.  Without referring to the text 

of Article 1(2)(a) of the 1998 Directive, that is the Article which says the individual has to be 

qualified under the law of the country concerned, I think.  Is that right? 

 

ember States 

vice.  To say 

that no one else is entitled to give legal advice seems to me to be unnecessary.  Suppose you 

have a case where it is not possible to get hold of a lawyer immediately but you do have some 

e area who is 

ul so that that 

 4 is not to be 

seen in isolation from Article 3.  It means that Member States are obliged to offer legal 

advice.  They must be sure that there is legal advice available, so that qualified legal advice is 

 provisions is 

obviously to protect the suspected persons from unscrupulous advisers and to make sure that 

this is done not by amateurs but by really qualified persons.  I think the point has already been 

raised also in the context of the Council discussion.  It is not excluded that there might be 

schemes in operation in Member States which offer legal advice from people who are 

Q51  Chairman:  Well, that is obviously true.  Can I go back to Article 4.  There

that which I wonder if you can help us with.  Article 4(1) says that Member States m

ensure that only lawyers described in Article 1(2)(a) of the Directive 1998 CEC 

Mme Vernimmen:  This provision contains the list of persons who are qualified.

Q52  Chairman:  I wonder if this should not be put round the other way, that M

should ensure that lawyers who are thus qualified are available to give legal ad

paralegal or perhaps some social worker available with plenty of expertise in th

prepared to give advice.  Is the intention that that advice should be made unlawf

individual is not entitled to give advice? 

Mme Vernimmen:  There are two things which I can reply.  First of all, Article

available.  So I hope that responds partly to your first question.  The aim of those
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qualified but do not correspond to that kind of qualification listed in the Directive, and I think 

we would not object to that provided it is properly regulated and that the quality is still 

guaranteed. 

cession states 

is as it stands 

and as soon as it comes into force?  They may have some sorts of arrangements which do not 

come up to these requirements but which they would have to go on using until they had put in 

place sufficient facilities for legal advice that corresponded with these requirements? 

m for almost 

n for the 

that is to be 

applicable to all Member States, new and old Member States.  They are in exactly the same 

position as soon as it comes into force.  I may submit that the obligation to provide legal 

advice is not something which is invented by the Framework Decision, it exists already under 

evolution in a 

 communities 

s. 

 little puzzled 

about what is being sought really in this proposal.  It is the harmonization proposal.  It is the 

first stage of a very ambitious harmonization proposal and I just wondered if in this 

t the point of 

laying perfectly the enemy of not merely the good but perhaps an improvement on the present 

situation, but not solving all the problems.  For example, on Article 4 that you have just been 

dealing with, Member States shall ensure that a mechanism exists to provide a replacement 

lawyer if the legal advice given is found not to be effective.  Would that apply strictly in the 

Q53  Chairman:  Do you anticipate any difficulty in, for example, the ac

having in place the sort of infrastructure that will enable them to comply with th

Mme Vernimmen:  Yes, my Lord, Chairman, but I think this is a potential proble

all the Framework Decision and it is probably also true for the interpretatio

possibility of having in place systems for video recording, and so on.  All 

the ECHR, so it is already an obligation in those Member States.  So it is not a r

sense.  It might be that there are still less qualified lawyers in those countries or

but I have no evidence that there is really such a lack of lawyers in those countrie

Lord Thomson of Monifieth:  Just on this point, if I may, I am becoming a

document, and indeed in some ways in our cross-examination of it, we are not a
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courts of this country, bringing a number of them to a standstill, with enthusiastic defendants, 

of whom you are much more familiar than I am?  I am bound to say also, just on the doctrine 

ell (speaking 

ficult, I think, 

d statements in every conceivable language.  Should 

we not be a little more modest in our ambitions? 

Q54  Chairman:  Lord Thomson is raising the question whether some of these requirements, 

although excellent in theory, are going to be impracticable and he drew attention to Article 

articular case 

ink, in every 

r, and maybe 

justifiably feels let down by his lawyer, but what can be done about that is really quite 

difficult.  Article 4(2) says that the mechanism must exist to provide a replacement lawyer – 

on appeal perhaps – if the legal advice given is found not to be effective. 

 under Article 

hat lawyer he 

 If he does not change, it is not for the 

Member State to decide that.  If the lawyer selected under Article 3 is not effective then he 

 provide legal 

Q55  Chairman:  We can test it by reference to an example.  Suppose you had a lawyer who 

advised his client in a particular case to waive the right of silence and to disclose the story and 

it turns out that the disclosure of the story was actually very disadvantageous to him and no 

of perfection, that the police station in Monifieth, which I used to know quite w

as a Member of Parliament, not as one incarcerated in it), might find it very dif

to fulfil all these provisions of video an

4(2), to provide a replacement lawyer if you have a qualified lawyer who in the p

turns out to be no good.  That happens in this country and it happens, I should th

single country from time to time that the client feels let down by his lawye

Mme Vernimmen:  There is a duty for the Member State to provide legal advice

3.  Obviously if the person is selecting his lawyer and if he is not happy with t

has, of course, the facility to change his lawyer. 

should be replaced ex officio by another one.  It is in relation to the obligation to

advice and that kind of scheme exists in most Member States. 
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competent lawyer would have given that advice.  Is that situation supposed to be addressed by 

this? 

ective” which 

ghts.  It is not 

nd of the day, 

-effectiveness 

is, for instance, the case where the lawyer simply does not appear.  We all know that there are 

such situations where even people who are qualified as a lawyer, at a certain moment they are 

not effective, they simply for personal reasons are not effective any more.  That is the kind of 

 it because is that not dealt with 

under Article 3, which says that Member States shall ensure that legal advice is available?  If 

the chap does not turn up then legal advice has not been made available. 

edundancy in 

 target of the 

ing rather different. 

f being really 

tive.  Then, yes, you might be right.  It is confirming or repeating the 

 3. 

Q58  Chairman:  Perhaps the Commission could look at it and consider whether it is not 

confusing to have it there. 

Mme Vernimmen:  Yes. 

Mme Vernimmen:  No. I think that might be an interpretation of the word “eff

in fact comes from the case law of the Strasbourg court, the Court of Human Ri

that the advice is not the right advice, that which should have been given at the e

if one discovers that in fact one should have adopted another defence, but non

situation which can arise, of course. 

Q56  Chairman:  If that is the intention, do you really need

Mme Vernimmen:  Yes.  You might have discovered, my Lord Chairman, a r

the text. 

Q57  Chairman:  As Lord Thomson pointed out, I think 4(2) suggests that the

provision is someth

Mme Vernimmen:  No, it is clearly not a question of quality, it is a question o

available, really effec

obligation of Article
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Q59  Chairman:  Thank you.  Could I ask you about Articles 10 and 11, please.  This is the 

specific attention provisions.  Article 10(1) sets out the categories of people who are entitled 

e very old or 

 It has been 

use otherwise 

e suggestions 

was that those suspected of a political offence might be included in these categories and be 

given special attention to ensure the fairness of the proceedings against them. 

per we had in 

e might be in 

hey might be 

ve discovered 

in the course of our research that there are categories of persons to whom this right could 

apply that could not have been thought of unaided.  One such example was a person suspected 

cularly weak, 

ason why we 

 which I think 

e circumstances.  We have not contemplated in particular 

cted of political offences, one of the reasons being that we think this provision 

circumstances 

Q60  Chairman:  One of the categories is age.  I notice that in Article 3 the fourth bullet 

point refers to a person who is a minor.  Does age here in 10(1) mean either a person who is 

young, a minor, or a person who is very old, or does it only mean people who are young? 

to the right to specific attention and the categories are age ( I suppose that may b

very young), mental, physical, emotional condition given specific attention. 

suggested that there may be other categories who deserve specific attention beca

the fairness of the proceedings against them may be in question and one of th

Mme Vernimmen:  Well, this provision, when we were discussing the Green Pa

mind the kind of list, as you said, a child is a typical example.  Elderly peopl

certain circumstances not necessarily be people requiring particular attention.  T

people with low IQs.   There might be plenty of other examples like that.  We ha

of a fraud, threatened in fact by the Mafia.  Those persons might be parti

particularly in need of protection and they were not on our list.  So that is the re

have decided to make reference to age, mental, physical or emotional condition,

is broad enough to cover all thos

persons suspe

has to be linked to the circumstances of the suspected person rather than to the 

of the particular offence to be dealt with. 
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Mme Vernimmen:  No, both types, but in the case of a child I would say it is automatic that a 

child is always weak up to a certain age.  In the case of elderly people, it is very difficult to 

be vulnerable 

, but on the other side he might be in 

no need of specific attention at 80.  It really depends on the person. 

Q61  Chairman:  Who is to be the judge of whether special attention is needed? 

Mme Vernimmen:  Ultimately, the judge is always the one who decides on the fairness of the 

ill be making 

 look at, that 

Member States must instruct the police, for instance, to record whether there is an issue like 

that, whether the person, for instance, may say, “I need absolutely certain assistance,” or 

whether the lawyer may say, “That person needs assistance,” and to record that and to also 

 because the 

complaint is obviously unjustified. 

Q63  Chairman:  What will be the criterion that the authorities will apply in deciding 

whether age, mental or physical condition means that they need special attention?  Is it a 

doubt whether they will adequately understand the proceedings, and if so should that not be 

Mme Vernimmen:  The criterion is that the person cannot understand or follow the content or 

the meaning of the proceedings, which is in the first line of paragraph (1). 

Q64  Chairman:  I see.  You are quite right, yes. 

fix an age, so it is obviously very personal, I would say.  A person might 

because he is old.  He might be in such a situation at 50

trial. 

Q62  Chairman:  But in the first instance will it be the police authorities who w

the assessment? 

Mme Vernimmen:  Yes, exactly.  I think for that it is Article 10(2) we have to

record the kind of measure which has been taken or the absence of measure

expressed?  There is no criterion here. 
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Mme Vernimmen:  Someone has to express that.  It might be the lawyer or it might be the 

person himself.  If there is such an argument, that argument must be recorded together with 

sure is not taken and it appears that 

such a measure should have been taken, it will be for the judge to – 

nor, is it right that 

there is no uniform age throughout the European Union at which people attain majority? 

Mme Vernimmen:  That is true, there is no such definition.  So it will be a minor under the 

rule of the Member State concerned, each Member State where the Framework Decision is 

h speaks of the age of 18 as a criterion and 

that is the Framework Decision on the sexual exploitation of children.  It might be used as an 

example, but it is a completely different context, of course. 

Q66  Chairman:  Would it not be better to specify an age here, 16, under 16 or under 17, or 

Q67  Chairman:  To ensure that legal advice is available to these people? 

Mme Vernimmen:  Yes, otherwise, of course, it is always possible to have access to a lawyer 

under Article 2.  Article 3 is the fact that the legal advice is offered as of right. 

Q68  Chairman:  I am trying to get my mind around this.  In 10 you have “age which leads a 

eedings,” and 

then he gets special attention, but in 3 you have a minor who gets legal advice.  The point of 

giving legal advice to a ten-year-old would not be very clear. 

Mme Vernimmen:  He is obviously in need of legal advice.  He might also be in need of 

specific attention on top of the legal advice.  The legal advice is that the lawyer will defend 

the measure which is taken or not taken, and if the mea

Q65  Chairman:  Just going back to Article 3(1), the reference to a mi

implemented.  There is only one instrument whic

whatever it was? 

Mme Vernimmen:  In Article 3 there is the obligation to provide legal advice – 

person to be unable to understand or follow the concept or meaning of the proc
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his rights before the court and in the investigation process.  He might need specific attention.  

He might need, for instance, the presence of an adult, his father, his mother, whatever, on top 

of Article 3. 

 owing to his 

 category.  Do you need the reference to a minor here if he does not 

come under the last category? 

Mme Vernimmen:  If I understand correctly, what you just said, my Lord Chairman, is that 

the fourth indent in Article 3 is just a sub-category of the fifth one.  But it could also be 

f the minor who is 17 years old might very well understand and therefore is 

in the fifth category, he might nevertheless be entitled to be provided with legal advice 

because he is a minor. 

Q70  Chairman:  Does “legal advice” include legal assistance and representation where 

Q71  Chairman:  Is that clear?  Does it say so anywhere? 

Mme Vernimmen:  For me that can be deduced from Article 2, the suspected person has the 

vice as soon as possible and through the criminal proceedings. 

is oral or written advice to the individual about his rights or 

liabilities, but does it also include assistance in representing himself in court? 

Mme Vernimmen:  Yes. 

Q73  Chairman:  Should it not say so? 

Q69  Chairman:  Then it says “a minor or appears not to be able to understand

age”.  That is a separate

argued that even i

necessary? 

Mme Vernimmen:  Yes. 

right to legal ad

Q72  Chairman:  Legal advice 
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Mme Vernimmen:  I think that is clarified in the explanatory memorandum, but of course the 

explanatory memorandum is something which does not appear when the text is adopted, but I 

rding.  It is certainly clear for us.  I do not think it has been 

”.  Legal aid, 

is something 

additional to legal advice, I would have thought, and I wondered whether that might be a 

n Convention 

m not disagreeing with you, my 

 in making it 

clear that the phrase “legal advice” is meant to cover also representation. 

Mme Vernimmen:  I am afraid I do not have the text.  You quoted the text of the Convention.  

ncompass all 

ted question?  

he same age throughout the European Union or, as I think, is 

it a matter for individual Member States?  If so, looking at Article 3, might one find, for 

example, an obligation to provide legal advice to somebody who was verging on 21, perhaps, 

t was the legal limit in country X? 

Mme Vernimmen:  Yes, the question was raised before.  Indeed, there is no unanimity in the 

determination of majority, the moment when someone is not a minor any more.  So in a sense 

indeed it is true that Article 3, the fourth indent, the definition of minor will have a different 

effect. 

think that is just a question of wo

contested that legal advice is including – 

Chairman:  In this country there is a composite phrase “legal aid and advice

legal assistance (the same thing), is not quite the same as legal advice; it 

point of drafting that the Commission could consider? 

Q74  Lord Borrie:  Is there a relationship here with Article 6 of the Europea

which does talk about legal assistance and representation?  I a

Lord Chairman, in thinking that there may be advantages in this legal document

I think it is really a question of terminology, but it is clear that we will want to e

the steps, legal advice, legal representation in court. 

Q75  Lord Mayhew of Twysden:  My Lord Chairman, could I just ask a rela

Does one cease to be a minor at t

if tha
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Q76  Lord Mayhew of Twysden:  It means a minor according to the law of the country? 

Mme Vernimmen:  Yes.  If there is no common definition at that level it is the definition of 

use the age of 

er one within 

) that person nevertheless falls within the last category, “appears not to be able to 

understand”. 

Q77  Lord Mayhew of Twysden:  So the variability of what is meant by “a minor” is 

perhaps another reason for deleting this indent? 

and, it might be that a person is perfectly able to understand 

but is still a minor, so the combination of both indents plays to the benefit of the defendant. 

Lord Mayhew of Twysden:  Thank you. 

Q78  Chairman:  Could I come to Articles 12 and 13.  Article 12 deals with the right to 

adjudicate.  It says that the person remanded in custody has the right to have his family and so 

n the order of 

Mme Vernimmen:  No, the right to communicate is envisaged as a right that applies as soon 

as possible after arrest and while the suspected person is still in police custody, in other words 

Q79  Chairman:  It is the word “remanded”.  I think we would normally take the word 

“remanded” to mean remanded by a court rather than simply held by the police. 

Mme Vernimmen:  So you would prefer a wording like “detained”, I suppose, my Lord 

Chairman? 

the Member States, but even if someone is not a minor in a Member State (beca

majority might be very low in that state and I cannot remember which is the low

the Union

Mme Vernimmen:  On the other h

forth informed of his intention.  Does “remanded in custody” mean detained o

the judicial authority? 

not released after the questioning. 
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Q80  Chairman:  As has been pointed out to me, Article 13 refers to “detained”.  Would it be 

better if Article 12 said “a suspected person detained in custody” or “detained”? 

Mme Vernimmen:  It is an interesting suggestion to align the wording of the two Articles. 

t any rate the Article is certainly intended to cover people who are 

y? 

Q82  Chairman:  Thank you.  Now can I come on to a very important matter.  I think I 

tion and the 

ements that is 

gs in foreign 

t the Network 

of independent Experts on fundamental rights should carry out the evaluation, but as I 

understand it they have not really got the facilities to obtain information about what actually 

 collect data which is prepared by the 

y, which was 

hat I mean by 

Mme Vernimmen:  Well, I am not sure whether Euromos is better equipped to do that than 

the Network of independent Experts.  But having said that, Article 15 provides for monitoring 

 organise the 

way the evaluation is conducted on the basis of the information provided and you have in 

Article 16 a number of elements for information to be provided by Member States.  It could 

very well be that the Network of Experts might be entrusted with examining the information 

and might make also inquiries and surveys in a sense.  It could also very well be the agency, 

Q81  Chairman:  But a

held in police custod

Mme Vernimmen:  Yes. 

mentioned it earlier on in the questions which I was asking you, the evalua

monitoring procedure, bearing in mind that it is the observance of these requir

going to be important in improving the manner in which criminal proceedin

Member States are viewed by citizens of this country.  I think you suggested tha

is happening in police stations and courts, they can just

authorities.  The suggestion has been made that either the Human Rights Agenc

established by the Council of Ministers in 2003, or Euromos – do you know w

Euromos? – might be preferable agencies to evaluate and monitor. 

and evaluation under the supervision of the Commission, so it will be for us to
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but whether or not it will be the agency entrusted with that depends in a sense on the 

chronological order in which the Framework Decision will be adopted and the putting in place 

of the agency in a sense.  So this remains, at this stage, a very open question. 

g and monitoring body 

n? 

Mme Vernimmen:  Yes.  I must indicate also that there is in the draft Constitution a 

mechanism for peer evaluation, which might also be very helpful in that context.  So I think 

there is a number of tools.  We do not know yet which one will be in place when this 

Framework Decision will ultimately enter into force and we will have to use all those tools 

and make the best use of them. 

e carried out under the 

supervision of the Commission which “shall coordinate reports.  Such reports may be 

published.”  What would the Commission do with reports which  are not published? 

hould maybe make a reference to all rules on transparency.  We 

have extremely strict rules on transparency within the Commission and indeed within the 

institutions.  So even if the reports are not drawn up in the form of a publication they are 

likely to be available to the public. 

Q85  Chairman:  Should there not be a provision which says that such reports may be 

published and shall be available for inspection or copies to be taken by anyone who asks for 

them? 

Mme Vernimmen:  Yes, you are right, but in a sense we do not need to say so because all our 

documents are available to the public by virtue of the rules, under the transparency 

requirements. 

Q83  Chairman:  It would be essential, would it not, that the evaluatin

would be a body which would have the facilities to obtain the requisite informatio

Q84  Chairman:  In Article 15(2) it is said that the monitoring is to b

Mme Vernimmen:  Well, I s
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Q86  Chairman:  We did once in this Committee ask for some documents (I cannot 

remember whether they were Commission documents or Council documents) and we were 

egret that very much.  I hope it was not recent because the rules are 

son of Monifieth:  My Lord Chairman, should it not say that such reports must 

be published? 

Chairman:  Shall be published, yes. 

Lord Thomson of Monifieth:  The verb is to publish.  There are various ways of publishing 

d substituted 

with “must” or “shall”? 

Mme Vernimmen:  My Lord Chairman, on many of those suggestions you are very usefully 

putting on the table I can, of course, express all my openness in the context of the discussion 

ecommend to 

y say so. 

eparing a report on the 

proposed Framework Decision and I take it that if we were to conclude – it is early days 

ent requiring 

? 

Mme Vernimmen:  Yes. 

Q89  Chairman:  Thank you.  There is one matter I have forgotten to ask you about.  May I 

go back to Article 9, recording the proceedings.  I come back to an interpreter.  “A transcript 

told it was not the practice to supply them, which made us extremely upset. 

Mme Vernimmen:  I r

very strict now on openness. 

Lord Thom

these days, but they must be published. 

Q87  Chairman:  Is there any reason why the “may” should not be taken out an

and there is a large number of points which I would certainly be prepared to r

my institution, but for the moment we are not preparing a revised version, if I ma

Q88  Chairman:  But we will eventually in this Committee be pr

because we have lots of evidence to take still – that there should be an amendm

reports to be published that would be something you would be quite content with
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of the recording shall be provided to any party in the event of a dispute.  The transcript may 

only” – and I was going to ask about the word “only” – “be used for the purpose of verifying 

y”?  It might be needed for the purpose of the 

rk Decision.  

tation is correct.  It 

tool for further argument in court on the substance of the case. 

Q90 Chairman:  Why not? 

Mme Vernimmen:  Because in a sense that would create a discrimination since the recording 

is, as you underlined yourself, limited to the use of interpretation. 

which bears upon the issues in 

the proceedings why can either party not say to the judge, “Judge, please look at this and see 

what this says.  This cannot be right,” or, “This proves what I am saying”? 

Mme Vernimmen:  If the record is compulsory in the case where the person does not 

rsons who do 

fully understand the proceedings then you give a different kind of advantage to that person. 

Q92  Chairman:  But it just seems extraordinary to have this valuable record available and 

 an additional 

 language. 

Q93  Chairman:  Well, it may be to his advantage or it may not.  You cannot tell to whose 

advantage it is going to be.  It will be for the purpose of trying to achieve a just result in the 

proceedings and that is something that everybody should want to happen. 

the accuracy of the interpretation.”  Why “onl

proceedings themselves or for the purpose of an appeal. 

Mme Vernimmen:  No, because that simply alters the scope of this Framewo

This provision in Article 9 is there just to make sure that the interpre

should not be used as a 

 

Q91  Chairman:  But if the transcript throws up some point 

understand the language of the proceeding and there is no such obligation for pe

not be able to use it for any relevant purpose. 

Mme Vernimmen:  Yes.  I feel a little bit hesitant to create an additional tool,

advantage to someone just because he happens not to speak the
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Mme Vernimmen:  I think I would feel more comfortable if the video recording or the audio 

recording would be applicable in all circumstances. 

it is, I think it is the only 

purpose of that particular obligation to make sure that the interpretation is correct. 

Q95  Chairman:  Yes, but sometimes conversations between people are recorded, sometimes 

they are not.  If they are recorded, the recording is available for use in the proceedings to 

hen there is a 

what was said.  So of 

 great advantage.  But no one would call 

that discrimination against people whose conversations are not recorded.  Very well. 

Q96 Lord Mayhew of Twysden:  Can I approach it in another way from another direction.  

is Framework 

 the nature of 

  It is to the 

advantage not just of the complainant but of all Member States, surely, that there should be an 

objective record of what has taken place so that the matter can be properly dealt with?  It is to 

everybody’s advantage, within the Union, is it not?  I am just a little puzzled by your feeling 

that it is an unfair discrimination, do you see? 

Mme Vernimmen:  I was not speaking about discrimination between Member States, 

obviously, but I was more thinking about the fact that as it stands this proposal for a 

Framework Decision provides for recording in two different types of situations:  where the 

Q94  Chairman:  By all means, of course.  So would I. 

Mme Vernimmen:  But in the context of the Framework Decision as 

show what was said by the parties being recorded.  If there is not a recording, t

disadvantage because you then have to rely on oral recollection as to 

course where the recording has happened there is a

Mme Vernimmen:  I must confess I am not 100% convinced. 

 

It is surely in the interests of and to the advantage of every Member State that th

Decision shall be faithfully implemented by all Member States.  There will, in

things, be occasions where something goes wrong and a complaint is made.
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person does not understand because he does not speak the language or because the person is 

in a particularly weak position and the recording is just there to make sure that the attention 

tuation of the 

h puzzled me 

he point you 

e breaches or 

failures or deficiencies in implementing it, it should be to the benefit of everyone to know 

what has worked well and what went wrong, and that I am pretty sure is a question of 

We have kept 

are extremely 

grateful to you.  There will have been a transcript taken of the questions and your answers and 

we will supply you with a copy of it as soon as it is available.  Please feel free to make any 

additions, corrections or supplementary remarks that you feel inclined to make.  Those will all 

me and trouble in coming 

nquiry. 

Mme Vernimmen:  Thank you very much, my Lord Chairman, once again and thank you also 

for the invitation and for listening to my English, which is probably rather poor. 

Chairman:  Your English has been very good. 

due has been provided or that the translation is correct.  It is not just the si

different suspects, those who have been recorded and those who have not, whic

a little bit and I would like to ask you for further time to think about that.  T

raised, my Lord, was more in relation to the monitoring system, that if there ar

transparency, which I am very open to. 

Q97  Chairman:  Well, Madame, you have been very, very patient with us.  

you for a long time and you have answered all our questions very fully and we 

be valuable to us.  I would like to thank you very much for your ti

here this afternoon to help us with our i


