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Examination of Witnesses 
 

Witnesses: Caroline Flint, a Member of the House of Commons, Parliamentary Under 

Secretary of State at the Home Office, Mr Andrew Jackson and Mr Iain Walsh, examined. 

Q1  Chairman: Minister, thank you very much indeed for making time to come and help us 

with our scrutiny of this proposed Directive on asylum procedures.  We know that you have a 

Justice and Home Affairs Council meeting on the 29th and 30th of this month at which it is 

hoped, some think optimistically, that this particular proposal can be agreed with whatever 

amendments may be necessary for that purpose.  We therefore thought it convenient to 

conduct scrutiny, rather unusually, by an oral session rather than by writing a letter to you 

raising points, waiting for a reply and so on.  We are most grateful to you for cooperating in 

this procedure.  The proposed Directive for asylum procedures has had a very long history, as 

you know, and it has been the subject of a report from this Committee over three years ago 

now.  As I understand it, there are still items of difficulty which Member States are having in 

reaching a conclusion on it.  One of the worries that has been current all the time from the 

earliest days is whether the effect of having a directive on this particular subject would not be 
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to establish minimum standards to which Member States will go down rather than 

maintaining, as they would be entitled to, their own rather higher standards than the minimum 

ones expressed in the Directive.  Can I have your reaction to that particular fear? 

Caroline Flint:  I am very pleased to be here today.  Can I take the opportunity to introduce 

my colleagues?  Andrew Jackson is involved in negotiations in Brussels on the Directive and 

Iain Walsh is part of the Immigration and Nationality Directorate, particularly in relation to 

UK asylum policy and the Bill going through Parliament at the moment.  We have a Council 

next week.  It seems not so long ago I was at the last one and we continue to strive to reach 

agreement on the Directive, but there are some areas in particular on issues around legal aid, 

on appeals, on safe countries of origin and safe third countries which we are still in 

negotiation on, although we do feel there is some movement in our direction.  I could not, 

hand on heart, say whether that means we will reach full agreement at the next Council.  On 

the minimum standards, this is an issue that has been raised before.  The Directive is a first 

step in the direction of providing certain minimum standards in the field of asylum.  It does 

provide some legally binding standards across the European Union which some Member 

States will have to put domestic measures into place to meet.  In a number of areas, the UK is 

probably above those minimum standards.  So far, in discussions that I and officials have 

been involved in, there is no indication that countries would want to reduce the standards that 

they currently have or downgrade those standards; but it has allowed us a real opportunity to 

address these issues, to talk about the various debates surrounding the different subject areas.  

In that sense, it is a first step, trying to address some of the problems around how we process 

the applications, how people are treated.  In many respects, I think it gives us a real 

opportunity to have a better sense of what is acceptable and not acceptable across the 

European Union. 

3 



Q2  Chairman: Everyone agrees that there is great importance in having appropriate 

procedural standards which are applicable across the whole of the European Union.  The 

standards should be, by our own standards, acceptably high and we hope therefore that the 

Government will press to make sure that the minimum standards required by the Directive do 

come up to the standards that we would think acceptable and do not go down to some 

minimum that it is necessary to go to in order to get agreement. 

Caroline Flint:  I would agree with that.  It would be false of me to say that there have not 

been some compromises in certain areas in relation to different Member States but I do not 

think that in itself leads to a diminution of the standards that we might expect.  We want a 

directive that does make sure that we can work on as level a playing field as possible, that 

both respects the rights of the individual and also has a robust system to deal with abuses that 

may occur within any asylum process, whether that is done on a national or a European level. 

Q3  Chairman: In the helpful explanatory memorandum that we have, which the 

Government has produced, it is said that the Directive as it stands would need implementing 

legislation, which I take to be a reference to primary legislation but correct me if I am wrong.  

The EM goes on to say that the Government hopes to secure amendments to remove the need 

for implementing legislation.  What are the amendments that would obviate the need for 

implementing legislation that you have in mind? 

Caroline Flint:  The areas that we still need to find a solution on are four in particular: the 

safe countries of origin, the safe third countries, the legal aid and appeals areas.  In those areas 

the present drafting is to some extent incompatible with UK law, both in terms of practice and 

case law.  They will need to be resolved before we could agree to the Directive and obviously 

that has an impact on whether there will be any implications in terms of legislation.  There are 

some areas where there are provisions in the Directive that are in line with current practice 

and we need to look at whether we can embed these in the immigration rules or perhaps 
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legislation.  One example would be a potential amendment to the immigration rules to require 

there to be a connection between an applicant and the safe third country.  We do not have 

such a requirement at present, so the Directive reflects our policy in practice.  Therefore, we 

can accept such a provision even though it is not set out in domestic rules or legislation but 

we might have to look at how we move forward on that. 

Q4  Chairman: Would you have in mind primary legislation or secondary legislation? 

Mr Jackson:  We would be looking at secondary legislation. 

Q5  Chairman: Under the Act? 

Mr Jackson:  Yes, or where we would need to change the immigration rules. 

Q6  Lord Henley:  If you fail to get the amendments that you are seeking that you say would 

obviate the need for legislation, would you then refuse to agree to this going forward?  Are 

these lines in sand beyond which you will not cross? 

Caroline Flint:  Yes, they are. 

Q7  Lord Henley:  There is not a question therefore of having to find a legislative slot or 

somehow fit it into the current Asylum Bill? 

Caroline Flint:  The four categories I outlined are particular red line areas for us.  There are 

some aspects where they are in line with our practice but we do not have them necessarily as 

part of our legislation.  There is a question with some of those as to whether we can embed 

them in the rules or whether we need secondary legislation to incorporate them. 

Q8  Lord Clinton-Davis:  There seems to be a departure from the original proposal that if an 

applicant has the requisite means appropriate to himself then these will apply.  The present 
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draft has a number of exceptions as far as that is concerned.  Who introduced the view that 

there should be exceptions and why? 

Caroline Flint:  In terms of the exceptions to the rights to legal assistance set out in Article 

13, it was about trying to make sure that, whilst there should be provision for access to legal 

aid, it should be done in a way that could be justified and dealt with in a way which did not 

lead, for example, to applications that were based on an unsound need to have legal aid for an 

appeal.  That is why the provision would allow Member States to require that a legal adviser – 

for example, in our case, the Legal Services Commission – carry out preliminary assessment 

of the grounds for appeal.  These were looking at ways to make sure that, whilst there was 

access, it was access that was conditional on certain requirements to make sure that there was 

not necessarily abuse of the legal aid system.  One of the interesting things about legal aid 

circumstances and one of the issues for the UK is in many respects, compared to a number of 

Member States, we do have a legal aid system that in these areas contributes more than many 

other states.  Many other states have far more restrictive legal aid access.  That is one of the 

issues for us in terms of making sure the wording is right in this, because the final wording 

could affect our current practice in a way it would not affect other Member States because 

they do not have any current practice to affect. 

Mr Jackson:  There was a general sense from a number of Member States that they should be 

allowed under the Directive to govern how legal aid is given to applicants.  A number of 

Member States did put forward provisions where they could restrict the provision of legal 

assistance, so that it is after the initial decision stage or where the person does not have 

sufficient means.  That is in line with their national provisions on legal aid.  The Directive has 

to be careful there of going beyond government procedures. 

Q9  Lord Clinton-Davis:  I cannot wholly understand what you are saying.  Would you like 

to repeat it? 
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Mr Jackson:  Certainly.  There were a number of areas where Member States needed to 

reflect their domestic provisions on legal aid into the Directive so that they have national 

systems that allow for means testing or for, as it says here, those who lack sufficient 

resources.  That is a national provision which extends beyond asylum.  They wanted to ensure 

that this Directive does not require them to change general rules on legal aid. 

Q10  Chairman: Article 13(3)(a) has the effect that Member States may decide to provide 

free legal assistance only for the appeal procedure.  That seems to me to be thoroughly 

dangerous.  The initial decision taking process is highly important in getting the correct 

results in these cases because the asylum seeker in a strange country that he has come to, 

often not speaking the language of the country, does not know what he needs to say in order 

to get his case properly considered and in terms of getting a correct result.  To underwrite a 

system under which there is going to be no legal aid at that critical, fact finding stage of the 

process seems to me to be quite wrong. 

Caroline Flint:  I think though that is in line with our practice in the initial stage.  That is why 

you need to have safeguards built in -- you are quite right – so that people have access to their 

initial claim being done in a language they understand and how that process is carried out.  

Based on our current practice, it is to have the initial claim to go through according to the 

procedures we have and the safeguards.  It is only at the appeal stage that you would have the 

right to that legal aid application.  Part of that is because there is a process to go through that 

is accountable, in which people do apply, and we do not feel that is appropriate for access to 

legal aid for the initial application. 

Mr Walsh:    In the UK, we have had some changes to legal aid recently.  For example, it says 

that if someone is attending a substantive interview for their asylum claim to be heard, in 

most cases we would not pay for legal representatives to be there, although in certain cases 

we would.  There is a certain period of hours which, under the new rules, you could have paid 
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at the initial decision making stage.  We go beyond what Article 13 says but I think it comes 

back to what the Minister said earlier about different states having legal aid provided in 

different ways.  The United Kingdom is in many respects more generous in its legal aid 

provisions than several other Member States.  Certain Member States at the moment would 

not provide any legal aid funding at the initial stage, certainly in general terms. 

Q11  Chairman: The whole point of this is to try to get acceptable standards applicable 

across the whole of the European Union.  Accepting that individual Member States may have 

unsatisfactory legal assistance arrangements at the moment, that is no reason for writing those 

standards into this document which is intended to harmonise procedures across the Union.  

Taking up the point of lack of legal aid at the initial stage, the particular worry of the public in 

this country and I suspect the public in every other Member State about this area of public 

affairs is the cost of the procedures, the length of time it takes to get them dealt with and 

therefore the backlog that tends to build up.  The rate of appeals, as I understand it from your 

EM, across the Member States runs from 30 to 60 per cent of success, where appeals are 

allowed.  In this country I believe the rate is about 20 per cent, which is better but it still may 

be regarded as fairly high.  You are  bound to have a high rate of appeals succeeding if you do 

not allow proper legal advice to be given to the asylum seeker at the earliest stage because 

you are going to have to have new evidence given at the appeal stage because there was not 

appropriate attention given to the important points at the earlier fact finding stage.  That 

seems to me to be obvious. 

Caroline Flint:  You are quite right to highlight the issue around the level of appeals that 

succeed. Although, as you outline, 20 per cent of appeals are successful in the UK, that is 

something that has been improved on in recent years, primarily by improving the first stage 

process of application.  I think it is important to consider that and to not see legal aid at the 

first stage as necessarily in that sense as the only answer to making sure that you improve the 
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way people are dealt with and their claims are evaluated and processed in that first stage.  

Again, it is a difficult area because we are dealing with a number of Member States with very 

different types of legal aid systems and different types of access to that legal aid.  This is a 

first step Directive to find those areas which we can find some agreement on to move 

forward.  In the area of appeals, that was something that could be agreed on and we could find 

some minimum standards on in a way that was not possible in other areas. Countries like the 

UK – there may be others as well – may have standards in that first stage that are higher than 

those of individual Member States that can sign up to this Directive if it is agreed.  That does 

not mean they are going to downgrade those standards if this Directive is passed. 

Q12  Chairman: I suppose it is a comfort in states which perhaps do not have any legal aid 

system at the first stage that maybe as many as 60 per cent of cases are reversed on appeal.  

That is a comfort, making sure that refugees who need to have their status recognised and 

accepted eventually get ---- 

Caroline Flint:  That is also about addressing the first stage of the process and how people 

are handled, dealt with and what rights they have in terms of language and other issues in the 

interviews and so on. 

Q13  Lord Clinton-Davis:  The effectiveness of what you are proposing depends on the 

availability of legal aid practitioners.  More and more are retiring from the scheme altogether.  

How could we be assured that legal aid will be effectively given to the asylum seekers at 

every stage of the argument? 

Caroline Flint:  That is a huge area to answer a question on because the way legal aid is run 

in the UK goes beyond necessarily dealing with just immigration and asylum. 
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Q14  Chairman: We will not take time on the legal aid system as a whole but can you target 

the position of asylum seekers? 

Caroline Flint:  We try to assist those applicants to get the legal representation to support 

them.  Part of what we want to try to do is allow applicants for asylum the opportunity to 

consult legal advisers or other counsellors permitted under national law to represent them.  

We shall do what we can in this area but I think these directives and these debates give us an 

opportunity to clarify the situation.  You are absolutely right.  It is how can it be used in 

practice and if you have a right to access to legal aid and representation how do you make 

sure that the two marry up?  I cannot in all honesty sit here and give you a fuller answer to 

that than we are mindful of the difference between practice and what is on paper. 

Q15  Lord Mayhew of Twysden:  Legal aid, rightly or wrongly over the years, has been 

subject to tremendous pressure from the Treasury to bear down on its expenditure.  Can we 

feel comfortable that this will not in future be used as an argument: “Oh well, we will still be 

complying with the Directive notwithstanding that we are now going to reduce in some 

respects the legal aid entitlement that we have at present”?  Can we feel confident that that 

will not occur? 

Caroline Flint:  The legal aid entitlement that we are addressing here and supporting is to 

make sure that there is recognition of our procedures here in the UK.  One of our difficulties 

has been in relation to other Member States who do not have similar systems.  What we have 

to protect though is, because some of those other Member States do not have similar systems 

to our own, we do not find ourselves caught up in a situation whereby the wording puts us in 

difficulty in terms of continuing to provide legal aid in this country.  There is an issue.  For 

countries for whom there is not an equivalent access, having wording in that does not affect 

something they do not have is not as serious as for those countries who already have a system 
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and therefore any wording is applicable to be applied to their systems. That is what we are 

trying to work through at the moment, to have a system on legal aid that has some sense of 

structure and access to it but at the same time making sure that people have as much 

opportunity within our own rules to get the necessary legal representation they require. 

Mr Walsh:    This is a specific example on the general question at the start of this session 

about whether or not having minimum standards that might fall below what certain Member 

States do will be an incentive to move them down.  The same answer would apply here as it 

does generally.  Before, there were no minimum standards; here there are some and they 

might not be as high in some areas that we operate but that will not be a pressure for us to 

move down.  Article 13(1) requires an opportunity to consult legal advisers in an effective 

manner.  In terms of the question about what do Member States do to ensure that there are 

legal advisers around to provide that advice, in the UK we have the Legal Services 

Commission but in other Member States it is not just a piece of paper that says in law you 

have the right to access.  It has to be effective.  Other Member States will have to ensure that 

there are people around to provide this advice.  Otherwise, they might have the law but you 

could not say that is effective access, so I think that is quite important. 

Q16  Chairman: Minister, can I ask a question about Article 3 paragraph (3)?  In this country 

we apply the same procedures to cases where the applicant is applying for refugee status as 

we apply to cases where he is applying for protection under some other international, 

subsidiary protection.  There are some Member States, as I understand it, which treat the two 

separately.  Article 3(3) allows Member States not to apply the Directive’s procedures to the 

subsidiary protection applications as it will be required by the Directive to apply to Geneva 

Convention refugee status applications.  Given that the function of having a directive here is 

to try to avoid asylum shopping with asylum seekers trying to see which country is going to 

11 



suit best their chances, is that not going to undermine the achieving of that important object of 

the Directive? 

Caroline Flint:  This Article takes account of the fact that there are Member States who do 

not apply a single procedure for all claims for international protection.  Our involvement in 

the Asylum Qualification Directive showed the difficulty of including subsidiary protection in 

the scope of directives at this stage in the process.  What is important is that the Qualification 

Directive will set out common standards relating to the granting of subsidiary protection.  

Therefore, in that respect, we think the scope for asylum shopping in relation to that will be 

reduced.  The standards will be common, although there might be different processes taking 

into account Member States applying different procedures. 

Mr Jackson:  The key point here is that we do have the related Directive on qualification 

which sets out certain standards as to how somebody qualifies for subsidiary protection.  

Maybe the process is different.  If another Member State chooses to operate two different 

procedures for different types of protection, at least everybody will be at the same level as to 

granting of subsidiary protection. 

Q17  Chairman: Provided that the procedures are equally attractive as procedures.  Is that 

the case in relation to the procedures for subsidiary protection? 

Mr Jackson:  At this stage, what we have found, when subsidiary protection was included in 

the Qualification Directive, was that it caused a number of problems for a number of different 

Member States.  Getting agreement on that was quite a big step.  The decision was taken at 

this stage of the Procedures Directive that to take that step here would perhaps be a step too 

far at this initial stage. 
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Q18  Chairman: Am I right that in the four pronged first stage the Status Directive is the 

only one which covers both Geneva Convention refugees and subsidiary protection 

applicants? 

Mr Jackson:  From my recollection, yes. 

Q19  Chairman: There are a couple of points I would like to raise on Article 6(1): 

“Applicants shall be allowed to remain in the Member State, for the sole purpose of the 

procedure, until such time as the determining authority has made a decision in accordance 

with the procedures at first instance set out in Chapter III.”  How is that provision consistent 

with the contents of Dublin II ?  That is, as you know, the regulation which identifies which 

Member State is to deal with an asylum application.  My understanding of Dublin II  is that if 

somebody comes and applies for asylum here, having come from another Member State, we 

do not have to determine his application. We simply send him back.  Here seems to be an 

inconsistency between the first sentence of paragraph one and Dublin II . 

Mr Jackson:  There was a question of where we would address the issue of the Dublin 

arrangements within the Directive here.  Obviously there is that issue if there is a right to 

remain. 

Q20  Chairman: It is not at the moment addressed anywhere, is it? 

Mr Jackson:  If we look at Article 25, “Cases of Inadmissible Applications”, that is intended 

to deal with Dublin cases where it is declared inadmissible and there is going to be a recital 

added to the preamble. 

Q21  Chairman: Which is the paragraph in Article 25? 
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Mr Jackson:  It is the first paragraph: “In addition to cases in which an application is not 

examined …”.  It is taking Dublin II  outside of the scope of the Directive which will be 

further reinforced by a recital. 

Q22  Chairman: The second question relates to the second paragraph of Article 6 and the 

meaning of the first two lines.  What does that mean?  “Member States can make an exception 

only where, in accordance with Articles 33 and 34, a subsequent application will not be 

further examined …” etc. 

Caroline Flint:  The first exception refers to those instances in which a subsequent 

application will not be further examined, in which case Member States are not obliged to give 

the applicant right to remain.  Subsequent applications are dealt with by Articles 33 and 34 

where it states that such applications may be considered on the basis of their previous 

application.  If, after a preliminary examination, there is no new evidence or findings that 

have come to light, Member States in those circumstances are not obliged to allow the 

applicant to remain in the country. 

Q23  Chairman: Article 10 deals with personal interviews.  The general rule is that before a 

decision is taken the asylum applicant has to be given the opportunity of a personal interview.  

Paragraph two says that it may be omitted in certain circumstances and paragraph six says 

that Member States, when deciding on the application, may take into account the fact that the 

applicant failed to appear, unless he or she has good reasons for failure to appear.  In coming 

to a decision, it is difficult to see what weight the Member State would give to that, bearing in 

mind that they are all the time working towards a position where they can take a decision as to 

what their obligations are under the Geneva Convention in international law.  That is to say, 

whether the person satisfies the criteria for being a refugee. 
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Caroline Flint:  In relation to the second point in terms of 10(6), that is there purely to 

address the fact that it is reasonable that, where an applicant fails without any reasonable 

explanation to attend for interviews arranged in assessing their application, those people who 

are processing that application may be able to make progress.  Obviously, there are occasions 

where individuals for very good reasons cannot attend an interview that has been arranged.  In 

those circumstances, the arrangements will be altered, but it is to prevent people frustrating 

the process and allowing the Member State, given what I have just said, to be able to 

continue, with the information that is available to them, to come to a conclusion.  That is 

different from elsewhere in the Directive as to where someone has chosen to withdraw their 

application that is covered elsewhere in the Directive.  It is a safeguard, I suppose, to prevent 

people frustrating interviews that are set up because, as you quite rightly said, we are trying as 

much as is practically possible to deal with applications as quickly as possible.  Given the 

right reasons for refusal to attend, unless there are other circumstances, we do not want people 

to frustrate the system by non-attendance.  Could you just ask the first point? 

Q24  Chairman: In relation to minors, 10(1) says that minors may but need not be given the 

opportunity of a personal interview and that is a little cryptic.  Of course if the minor is just a 

young child, a personal interview would not serve any purpose but are there any criteria that 

should be added to this? 

Caroline Flint:  This was discussed some time ago as part of the negotiations.  It is intended 

that the Member States should decide what would be the best course of action for minors, 

although there are other parts under Article 15 which deal with other issues concerning 

minors.  Interestingly, in the UK until recently, we have obtained details about a child’s 

asylum claim through questionnaires without conducting an interview.  However, we are at 

the present time looking to interview more children aged over 12 in future.  We recently 

conducted a child interviewing pilot which we are now evaluating at the moment.  For some 
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children, interviewing may be the best way of obtaining details for the claim; for some others 

it may not be.  I think it is allowing some discretion in there to Member States but alongside 

that are the points within Article 15 in terms of interests of the child and the special needs of 

children. 

Q25  Chairman: Associated with that are some of the provisions in Article 15 which refers 

to the guarantees for unaccompanied minors.  Paragraph 1(a) says that Member States shall 

take measures to ensure that a representative represents or assists the unaccompanied minor, 

but paragraph 2 says that Member States may refrain from doing this where the 

unaccompanied minor (c): “… is married or has been married.”  What is the justification for 

that? 

Caroline Flint:  We have to recognise a number of compromises made on a number of areas.  

This was particularly important for one Member State, the Netherlands, I understand, who felt 

that they required this to be included.  Whilst acknowledging that compromise within the text 

you have before you, I think the needs of the child are later enforced by other parts of this 

Article, to recognise that minors are a particularly fundamental group.  It does lay down 

guarantees to ensure under Article 15(3) in particular that Member States take into account 

the particular issues of this type of case.  That, along with other aspects of this particular 

Article, we feel does provide an adequate level of protection to unaccompanied minors and 

the Directive does not act inconsistently with the UN Convention on the Rights of a Child.  In 

particular, Article 15(5) provides that the best interests of the child shall be a primary 

consideration for Member States when implementing the provisions of this Article.  You may 

notice as well that Germany is seeking to have the age put at 16 years or older.  That is an 

issue which we are addressing because under the UN it is recognised as under 18s.  It is 

interesting that we are having a discussion on votes at 16 at the moment, but this is a complex 

area about what age children and young people reach maturity to take part in certain activities. 
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Q26  Chairman: I understand some people want 16 year olds to be MPs. 

Caroline Flint:  Maybe so.  I would not want to comment on that as the mother of three 

teenagers.  Maybe my opinion has been sullied by that or by my experiences as a teenager, for 

that matter.  It is a compromise in this particular country.  I am not sure of the fundamental 

reason why in the Netherlands.  I do not know whether it is to do with their age of consent.  

What we have tried to capture is requirements on countries to make sure the child’s needs are 

of primary interest and looked at and their special needs are taken into account.  If a country 

chose, for a married young person, who had been previously married, not to allow someone to 

accompany them they would have to justify that under this Directive. 

Q27  Chairman: I can understand the logic behind 2(c) “is married” because you might 

expect that the married child would be accompanied by her husband but “has been married”?  

A minor or a child who was married but whose marriage has come to an end?  Why is not that 

child in the same position as if she had never been married? 

Caroline Flint:  I am afraid I do not have an answer. 

Chairman: How has it crept into this document? 

Q28  Lord Mayhew of Twysden:  Is it designed to inhibit fraudulent matters for the 

purposes of legislation? 

Caroline Flint:  That is an interesting proposition, yes.  I will seek some more guidance on 

this particular area.  I did ask which Member States were most concerned about this and I was 

advised that it was the Netherlands. 

Q29  Lord Mayhew of Twysden:  If one is looking at people coming from the Indian sub-

continent, they may, one understands, have been married by force majeure at the age of about 
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nine and that may have come to an end.  It is very hard to understand quite why the interests 

of  the child at 11 in those circumstance should be different. 

Caroline Flint:  That is a fair point and I will seek some further information on that.  It is 

something that seems to be particularly important to the Netherlands.  I will ascertain why and 

get back to you on that. 

Q30  Chairman: I wonder if you could help with Article 26(b), “Application of the concept 

of first country of asylum.  A country can be considered to be a first country of asylum for a 

particular applicant for asylum if (b) he/she enjoys otherwise sufficient protection in that 

country, including benefiting from the principle of non-refoulement.”  What is this provision 

intended to deal with?  Is it meant to deal with a case where the individual has subsidiary 

protection in the first country of asylum or is there some other scope that it is intended to 

have? 

Caroline Flint:  The Article is meant to cover all cases in which a person has claimed and 

been granted a form of international protection from another country and can be reasonably 

expected to return to that country.  That does include subsidiary protection but it could also 

include other forms of status as well. 

Q31  Chairman: All you need is that you should not be subjected to the compulsory return? 

Caroline Flint:  Yes. 

Q32  Chairman: If that is the position, that is enough? 

Caroline Flint:  That is as I understand it, yes. 

Q33  Chairman: That bars the claim elsewhere? 

Mr Jackson:  Member States may wish to use this procedure and obviously recognise that 

principle. 
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Q34  Chairman: Article 28 deals with the application of the safe third country concept which 

you have referred to already.  The Article has been subjected to some criticism by the United 

Nations High Commission for Refugees who have said that the criteria for examining the 

safety of a third country as provided for in Article 28 are “minimalist” and might lead to 

asylum seekers being sent back to countries which do not have basic human rights regimes 

and standards, and where their applications to remain might not be properly dealt with.  What 

is the attitude of the Government?  I take it you are aware of these criticisms which have been 

given quite a bit of publicity.  What is the Government’s attitude to them? 

Caroline Flint:  We do disagree with that assessment.  The criteria are based upon our 

obligations both under the Refugee Convention and the European Convention on Human 

Rights.  We are obliged not to return someone to a country in breach of our Geneva 

Convention obligations so that they would not be returned to a place where they were in fear 

of persecution, or in breach of our obligations under Article 3 of the ECHR in relation to the 

most serious harm.  We do not accept UNHCR’s assessment of this. 

Q35  Chairman: Is there any clarification possible of what is in mind in the reference to the 

requirement that there be a connection with that country?  A connection may be a personal 

connection or a familial connection, a residential connection.  Is it completely broad? 

Mr Jackson:  The way negotiations are shaping up is that Member States will be required to 

lay down rules determining what the connection would be.  The Directive is otherwise silent 

on that point. 

Q36  Chairman: Would a Member State be entitled to have a pretty tenuous connection, 

constituting a sufficient connection for this purpose?  Is there no minimal type of connection 

that would suffice?  Is it not necessary that there should be? 
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Mr Jackson:  This point was discussed at some length.  I think the general feeling was that if 

we start laying down what constitutes a connection we get into some very difficult drafting 

points because we would then have to provide an exhaustive list and Member States would be 

required to set out what a connection is under their own rules. 

Q37  Chairman: With respect, you would not have to provide an exhaustive list.  This is to 

do with minimals.  You could say, “At least the connection must be …” and then other 

countries can have what they wish.  For example, to say you have a connection if your 

grandmother was born in the country or lived in the country is hardly a satisfactory 

connection. 

Caroline Flint:  In terms of the negotiations, the problem was how you would reach an 

agreement on a minimum criterion for this area.  The problem became also that countries put 

forward different ideas of what they defined as a connection and there could not be 

agreement. 

Q38  Lord Clinton-Davis:  You may have widely different interpretations.  Is that not 

undesirable? 

Caroline Flint:  Part of what is being achieved through this Directive, if it should come to be 

agreed,  is a first step in some of these areas, which is taking a huge leap for some countries in 

terms of addressing issues around any minimum standards on issues around asylum 

applications.  It was not something that you felt you could come to a definitive even 

minimalist decision on in relation to these definitions.  There needs to be some flexibility left 

to the Member States in how they apply that.  It was not something Member States felt they 

could add to at this stage as part of these discussions about trying to create some minimum 

standards. 
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Q39  Chairman: If one looks at paragraph three of this Article, there is a little amplification 

in regard to “connection”:  “Member States may assume that the applicant has a connection 

with the third country if he/she: (a) has previous stayed or been entitled to enter or to reside in 

that country …”.  That would appear to apply to every case where you have a tourist visa. 

Caroline Flint:  I understand that this part of the Directive, three, has now gone. 

Q40  Chairman: The whole thing has gone? 

Mr Jackson:  Yes. 

Q41  Chairman: There is not even that guide to what the Directive has in mind as 

constituting a connection.  This is not satisfactory, is it?  Is this not something the 

Government should be addressing at the Council meeting on the 29th and 30th of this month? 

Caroline Flint:  I think it is about trying to address how we can move forward with this 

Directive in a way that sets those first steps for minimum standards.  Where the third country 

does not permit the applicant, which is outlined in five: “… to enter its territory, Member 

States shall ensure that access to a procedure is given in accordance with the basic principles 

and guarantees described in Chapter II.”  There are areas where they have tried to find 

agreement across all Member States but there are some where they have not and this is one of 

them. 

Mr Jackson:  We have already outlined that this was probably one of the most contentious 

points of the discussions.  There were some who wanted very clear guidelines as to what 

would be a connection with a third country.  Others, like the UK, were very much of the 

opinion that the safety of the third country and the criteria were the key and then that there 

should be a general provision about “connection”, to leave it to the Member States to decide, 

and that there should also be safety, the guarantee in paragraph five there that if the applicant 

is not admitted the Member State in question would consider their application in full.  There 
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are also appeals provisions which allow the applicant to challenge the decision of the Member 

State to declare their application inadmissible.  The grounds that they can raise would 

potentially be that the connection in their instance is not sufficient. 

Q42  Chairman: Minister, can you assist us with indicating what criteria this country will 

apply to the requisite connection? 

Mr Walsh:    I do not think I can give a full answer to that.  I do not think you can just come 

up with anything that is particularly flimsy in the sense that this Directive is ultimately subject 

to challenge before the European Court of Justice.  The sort of things we currently would 

have are people having travelled through that country.  The other main one is family 

connections.  You gave the example of a grandparent.  That might well not be close enough 

but if you are talking about other family members in another country that is the sort of thing 

we might have in mind.  Having been in another country, having been there and possibly 

having had visas issued to go to that country, plus family connections, are the main areas we 

would be looking at here.  The word “connection” is there but if a country decided to use the 

connection in a way that was very tenuous, for example, they might ---- 

Q43  Chairman: The underlying requirement surely must be that the degree and type of the 

connection is such that it would be reasonable to expect the individual to be content to seek 

his protection in that country. 

Caroline Flint:  That is right, but it is about recognising that people seeking asylum, if there 

is a safe country, should seek asylum in that first safe country that they enter into, which is 

one of the whole points about Dublin, which is to address people looking around to shop 

around for where they may choose.  The transit issue is important but we are not saying that 

there are not other issues of connection as well in terms of family that should be taken into 

account. 
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Q44  Chairman: Looking at this, (b) and (c) are criteria which are intended to make sure that 

the country in question would be safe for the individual, but (a) provides another element.  In 

addition, there must be a connection.  My reading of this is that the connection should be of 

such a nature that one can say it would be reasonable for the asylum seeker to go to that 

country.  If there is no connection or no sufficient connection, it would not be reasonable and 

the fact that the place would be safe for him is neither here nor there.  Surely this should say 

so?  The criterion of reasonableness, I would suggest, should be added to (a). 

Caroline Flint:  As you can see before you, there was a form of words within the Directive 

but, because of lack of agreement and interpretation by different Member States, it has now 

been felt that the connection should be left to those individual Member States to decide, given 

some of the other issues and guarantees in application in the Directive, in terms of safety and 

people’s human rights.  In terms of whether it was discussed as to whether a form of wording 

on reasonableness should be in, in terms of the negotiations it was decided to take this out. 

Mr Jackson:  The latest discussions have looked at the question whether there should be 

inclusion of the wording of reasonableness, the connection, and would it be reasonable for 

them to stay in that country.  It is quite clear that most Member States accept that in practice 

there is this test of reasonableness.  Whether it is appropriate to be in the Directive is still a 

question that is somewhat open. 

Q45  Chairman: Presumably it is not there because some Member States will not agree to it 

if it is there.  Is that right? 

Mr Jackson:  The sense from the discussions was that that is perhaps not the most important.  

If the word “reasonable” is there, there is a likelihood that it would be accepted. 

Q46  Chairman: Surely that would be a very good point to make at the Council discussion? 
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Caroline Flint:  I have certainly listened to what the Committee has said and I will think on 

that and discuss it with the Minister for Immigration and Asylum. 

Q47  Chairman: Can I ask a supplementary on paragraph two of Article 28?  It says that 

Member States need not examine the particular circumstances of the applicant if the Member 

State has designated the third country as a safe third country in accordance with Article 27(1) 

by an Act of Parliament or by national legislation.  The obligation of all signatories to the 

Geneva Convention is to examine the circumstances of particular individuals on a case by 

case basis.  That is right, is it not?  How is this sort of provision consistent with that, given 

that the circumstances in a particular country may change and may have changed since the 

designation in question, and may be different for a particular individual than they would be 

for people generally? 

Caroline Flint:  Where we are satisfied that an applicant comes from a safe third country, we 

are not required to examine the merits of the application for asylum and that is an accepted 

principle under the Dublin Convention.  Also, where a country has been designated, say, by 

national legislation or by Parliament, we do not see any reason to allow the applicant to 

challenge matters which Parliament has decided are not relevant to the individual.  This is 

also at the heart of the provisions under the new Bill, where we have a graduated approach to 

designating countries as safe.  This recognises that we can be sure of the test in relation to the 

Geneva Convention and therefore designate countries safe for those purposes, whilst allowing 

a challenge on the relevant ECHR grounds.  Of course, we are mindful that we have to 

consistently keep up to date with any changes that may happen in countries that may be at 

present or in the future designated as safe -- something may occur to change that – as well as 

countries that are not who may change to be in a situation where they are safe.  Obviously 

there has to be some flexibility in that, but it does build on, as I said, the Dublin Convention.  

I think I am right - and you might want to add to this Iain - if someone wanted to challenge 
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the grounds on which the country is designated as safe there is a recognised channel for that 

but not that we have to go through the whole application if in the first instance the country is 

one which we feel is safe and the very basis they are seeking asylum from there is no basis 

according to our interpretation.  

 

Q48  Chairman: I think the sort of concern I have on this is that circumstances in particular 

countries can change very rapidly; history shows us that to be so.  Once you get a list of 

countries which are deemed to be safe because they are in some official list, what is the 

practicality of the ability of the asylum seeker to say, “That might have been so but for me 

now that is not so because …”  Can he be shut out from saying that by these provisions?  

Caroline Flint: I think for the non-Dublin ones there will be an opportunity for that and an 

opportunity to challenge the issue of whether a country is safe, but what I am trying to clarify 

here is there is an opportunity for challenging that but not for them to say we want you to go 

through our whole case.  They would have to bring forward evidence that is contrary to what 

we have got but I would say at the same time the way in which we determine countries is 

constantly under review based on information we get from organisations outside Parliament 

but within Parliament and possibly the FCO as well.  Iain, did you want to add to that how we 

currently look at changes in country but also challenges to countries being designated as safe? 

Mr Walsh: Under the provisions in the Bill as they are currently drafted on the safe third 

countries there would be powers to add countries by order to lists that have certain effects, 

including in some cases the fact it can be assumed that removal is safe according to the 

Refugee Convention, but that is subject to it being applied reasonably so someone could 

always challenge the fact that they are from a country and that country is on that list and that 

country should not be there.  There is scope, as the Minister said, for challenge there.  It is 

also the case in the UK, this has already been mentioned by the Minister, they could raise 
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human rights grounds.  The Article 3 human rights grounds can be quite similar to asylum and 

this Directive does not specifically deal with that so within our own domestic law someone 

could say there could be a breach of Article 3 rights to be sent to that country and there is 

provision within Schedule 3 of the current Bill to  look at that.  There will be certain countries 

where the issue really is “are they going to be removed onwards to another country in breach 

of Refugee Convention?” and perhaps those situations are more stable in some cases than the 

issue of whether or not people are going to be mistreated in their country, but ultimately there 

is scope to challenge the inclusion of countries other than ones in connection with the Dublin 

regulation. 

Q49  Chairman: Thank you very much.  Two supplemental points arising out of that.  First, 

if there is a challenge of the sort you mention to the continued recognition of the designated 

safe country as being a safe country, can the individual remain in this country – let’s suppose 

the challenge was here - pending the conclusion of the determination on that point?   

Mr Walsh: If someone seeks to judicially review the matter then the convention is we do not 

remove people pending the outcome of that judicial review.  If the permission is granted the 

practical answer is they would not be removed until that is decided.  

Q50  Chairman: Thank you.  The other point I was going to raise arises out of Article 28A 

which allows the Council to designate countries as safe countries but goes on to say in 28B 

that amendments to the list, removing countries from the list of safe countries, on the grounds 

that they are no longer safe countries can only be initiated by the Commission.  That does not 

seem to me to be very flexible.  To say that the challenge can only be made through the 

Commission is in effect saying it cannot be made other than by simply applying to the courts 

of a particular country to recognise that the position has changed.  
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Mr Jackson: I think there are two instances that the Directive deals with and 27 and 28 are 

dealing with the national lists, as you are aware, and 28 is if there is an EU list in the future.  I 

think the individual would always still have the opportunity at the individual level to 

challenge removal to that country.  The question of how that is removed from the EU list is 

obviously a more difficult question and I think the decision was that the Commission would 

have the responsibility there for monitoring the continued safety of any country designated 

under 28A with regard to applicants for asylum.  

Q51  Chairman: I perfectly understand why the Commission, which is the executive arm of 

the Union, would have that responsibility but it does not follow from that that the 

Commission should have the monopoly of proposing amendments to the list when it is given 

that monopoly by the terms in which paragraphs 2 and 3 of 28B are drafted.  

Mr Jackson: There is also the ability for Member  States as well under 6.  

Q52  Chairman: Where does it provide that?  

Mr Jackson: 28B 6.  

Q53  Chairman: Where a Member State requests the Commission, but the Commission has 

to do it, the Commission has to agree.  One of the problems about this is if you get a particular 

third country which is recognised as being safe and somebody wants to challenge that 

recognition and have the country removed from the list where it at present appears, the issue 

of removal may become confused with political issues, diplomatic issues, wishes not to 

offend, all sorts of foreign policy reasons for the country in question, and that is why to allow 

or to require the matter to be dealt with through bureaucratic procedures seems to me to be a 

little dangerous.  
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Caroline Flint: I think it was looking to find a means by which if you were going to have a 

common list that you needed some process for it to go through in line with the Directive.  I do 

not think at this moment I can say any more on that but I will seek some further advice, unless 

Andrew can add to what he has already said. 

Mr Jackson: Certainly the intention, with the ability under 6 to have Member States 

requesting the suspension or removal of a country, is that they would respect any judgments 

in their country and would be able to request on a negative, if there had been a negative 

decision in the courts for instance with regard to a country on the common list.  They would 

then be able to initiate the formal process that allows for the removal of that country.   

Caroline Flint: I think 28A is relating to a particular German constitutional issue. 

Q54  Chairman: A German constitutional issue?   

Caroline Flint: Yes, because you have got Article 28B which is the common list of safe third 

countries for the purposes of Article 28A and that particular part of the potential Directive is 

intended to deal with a German constitutional issue whereby they are allowed to refuse entry 

to a person claiming asylum at a land border.  I think it is to try and deal with those 

circumstances rather than across the piece, and is a particular issue for the Germans which the 

Directive has tried to find some accommodation for.  Without affecting ---   

Q55  Chairman: So 28 A and B are directed to the German issue?  

Caroline Flint: I think they are linked together, I am sorry I did not highlight that earlier.  

Q56  Chairman: Thank you.  Can I ask you a question about Article 30, safe countries of 

origin.  Paragraph 2 says that a third country that is designated as a safe country of origin can 

be considered as a safe country of origin for a particular applicant only if he has the 

nationality of that country or he or she was formerly habitually resident in that country.  
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Nationality I understand.  “Formerly  habitually resident” - can illegal residence ever be 

habitual residence for this purpose?   

Caroline Flint: I think what it is meant to be applying to is the fact that the UNHCR view of 

this area was that it was too restrictive.  They felt it should be about the applicant’s country of 

nationality.  I think what it is trying to attend to is the historical reality of situations where, for 

example, a former country has split up.  An example might be ethnic Russians who have lived 

in Estonia but not acquired Estonian nationality since the break-up of the USSR.  Such a 

person might have spent their whole life in Estonia and when coming to the UK claiming 

asylum - I am not saying they would, it is just to give you an example - in such cases we think 

it would be right to assess their claim in respect of Estonia since that reflects the reality of the 

situation.  It is for that limited category of cases where the “entitlement to reside” wording is 

appropriate.  That is what we use in the wording in our own legislation - entitlement to reside 

- and we would like to see that reflected in the Directive.  It is really about addressing that 

particular issue.  

Q57  Chairman: A point on Article 35, if I may.  Paragraph 3 of Article 35 in relation to 

border procedures says that procedures shall ensure that the person concerned shall be 

allowed to remain at the border or transit zones of the Member State while the procedures are 

being carried through.  “Shall be allowed to remain” - does that mean in practice that the 

individual will be held in detention in the transit zone?   

Caroline Flint: Under normal procedure a person cannot be detained for the sole reason that 

he or she is an applicant for asylum.  I want to make that clear. These border procedure 

provisions are a specific derogation from certain procedures under Chapter 2 of the Directive 

and the purpose is to allow Member States to continue to apply border procedures where, for 

example, going back to the 28A example, the German situation, in that case prior to allowing 

entry into the territory and under those limited circumstances we feel it is right that the 

29 



Member State had the option of detaining at the border.  However, it is not going to be an 

issue for us to use these provisions as they are aimed at those countries with a land border.  I 

do not know if that answers your question.  

Q58  Chairman: Is it not a derogation from the prohibition in Article 17?  If so, should it not 

say so? 

Mr Jackson: There is an argument that it should refer to Article 17 but at the same time those 

Member States that employ this procedure have put down this very specific wording.  A 

reference to Article 17 has not so far been raised in negotiation.  

Q59  Chairman: Would it  be a good thing if it were?   

Mr Jackson: We can always suggest that.                                                

Q60  Chairman: Simply for the purpose of clarity and avoiding contention on the issue if 

this becomes the final form of the Directive.  

Caroline Flint: We will go away and reflect on that.  

Q61  Chairman: Yes.  Article 38, guaranteeing that Member States have the right to an 

effective remedy before a court or tribunal against a decision taken on their application for 

asylum.  That, I imagine, would apply also where the application is being dealt with on the 

grounds that it was inadmissible or unfounded under the safe third country or country of 

origin provisions, they would still have that right of an effective remedy, would they not?   

Caroline Flint: My understanding of that is for those considered to be safe third countries 

safe third country procedures would be included.  

Q62  Chairman: They would be included?  At 38, paragraph 2, it says that the applicant can 

be considered to have had an effective remedy where a court or tribunal decides an appeal is 
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inadmissible or unlikely to succeed on the basis of insufficient interest on the part of the 

applicant in maintaining the proceedings.  What is that intended to deal with?   

Caroline Flint: That is intended to deal with those Member States whereby the applicant may 

have been granted another form of protection when they applied for refugee status and there is 

no interest in pursuing an appeal or such an appeal would not be granted on the basis the 

applicant has already been given a protected status.  

Q63  Chairman: Not so much unlikely to proceed but it is unnecessary to pursue it?  

Caroline Flint: That is the underlying intention.  If you have already got protected status.  

Q64  Chairman: Thank you.  Article 39 deals with the rights of applicants to be allowed to 

remain during the review and appeal procedures, and paragraph 1 provides for two 

alternatives either that under (a) appeals have the effect of allowing the applicant to remain 

pending the outcome of the appeal, so the appeal has a suspensive effect, and under (b) as an 

alternative the court or tribunal has the discretion whether or not to allow the individual to 

remain.  And then over the page paragraph 2 provides that Member States may by their own 

legislation provide that appeals shall not have the effect of allowing the applicant to remain in 

a number of cases which are then set out.  I do not know what part negotiation has played in 

reaching this result but speaking for myself as a judge I find it very difficult to see why the 

power of the judge who hears the case to decide whether the applicant should be allowed to 

remain pending hearing of his appeal should not apply across the board in all cases.  

Mr Jackson: I think first of all the provisions here have moved on a little bit since this end 

game, as it were.  Article 38 has remained pretty much the same as it is drafted here.  

However, in an attempt to get agreement on these provisions the Presidency has put forward a 

shortened version of 39 which is included in Article 38 now and there are two provisions; that 

Member States may lay down laws or rules whereby the appeal does not have the effect of 
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allowing the applicant to remain in the country but where they do so there should be some 

form of legal redress available to the applicant to challenge the decision of the Member State 

not to allow them to remain.  

Q65  Chairman: And what would be the basis of the challenge, just as matter of exercise of 

discretion or what? 

Mr Jackson: At the moment it is that there should be provision to allow legal redress or 

remedy to the applicant. 

Q66  Chairman: What are the UK Government’s intentions in this regard?   

Caroline Flint: In this area we are still negotiating on issues around the appeals provisions 

and in terms of our situation we are satisfied that the right to apply to judicial review before 

removal for applicants who have had their asylum case unfounded meets our obligations 

under international law.  It is one of our points of continued negotiation in this area.  

Q67  Chairman: Do I understand that there is a current text of 38 and/or 39 which we do not 

have at the moment?  

Mr Jackson: There was a text that came forward for discussion on Monday and Tuesday in 

Brussels.  

Q68  Chairman: Have we received it?   

Mr Jackson: No.  

Q69  Chairman: I think we need it if there is to be a scrutiny lift in time for the Council 

meeting at the end of the week or early next week.   

Mr Jackson: I understand that there is a new text of the Directive that came in this morning.  
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Q70  Chairman: So I hope we are not wasting the Minister’s time in questioning her on the 

terms of a now out-dated document. 

Caroline Flint: If it has come in we will get it to you.  If there are any questions arising we 

will seek to deal with them before I go to Brussels next week.  

Q71  Chairman: You will be leaving on the 27th or 28th?   

Caroline Flint: 28th.  

Q72  Chairman: In that case there is no point in asking any further questions on that 

particular provision.  Minister, the only other question I wanted to ask you about was in 

relation to the criteria in Annex II on the destination of safe countries of origin.  Perhaps on 

reflection it may be you have already given us your answer on the question I was going to ask 

about this.  Speaking of the criteria that a country can be considered as a safe country of 

origin where, on the basis of legal situation, the application of the law within a democratic 

system and the general political circumstances, that there is genuinely and consistently neither 

persecution as defined in the relevant Article of the Council Directive nor serious harm, the 

question that did occur to me is what happens when that changes, and I suppose the answer is 

that then the facts relevant to the change are introduced in evidence before the tribunals 

dealing with the matter and they take them into account?   

Caroline Flint: I think that is pretty much right.  Obviously we have to be mindful that 

situations may change.  Some countries may improve their human rights standards; some 

countries may go back. 

Q73  Chairman: We have examples of both.  

Caroline Flint: There may be conflict or what have you, so as far as you can do with these 

things, you need something that allows flexibility in this area that recognises that but also 
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recognises other issues in terms of migration patterns as well and how different things may 

occur.  The issue of organised crime in relation to people trafficking is another aspect we have 

to be responsive to in different patterns it takes.  I think the other issues for us here which 

have been particular sticking points are that we have raised within the JHA the issue of those 

countries for whom for some people they may be safe and for others they may not be safe and 

recognising again alongside that there might be categories of people for whom there may be 

different implications that within a country there may be regions of country which are safe 

and other regions of the country which are not safe as well.  That is something we are still 

pursuing in terms of wording.  

Chairman: Minister, that has concluded the questions I have got.  Lord Mayhew has got one 

he would like to ask. 

Q74  Lord Mayhew of Twysden: Could we go to Article 19.  It is perhaps a little less 

important than the matters we have been dealing with on approval.  It is a procedural point 

and it is procedure in case of withdrawal of the application.  I certainly do not know what this 

means.  Could we look first at 1: “Insofar as the Member States foresee the possibility of 

explicit withdrawal of the application under national law, when an applicant for asylum 

explicitly withdraws his/her application for asylum, Member States shall ensure that the 

determining authority takes a decision either to discontinue the examination or to reject the 

application”.  I think I can understand what is meant by “foresee the possibility”, the chap has 

not turned up for ages or something of that character, although then you would not expect 

explicit withdrawal, you would expect an implied one.  Then you go on to 2: “Member States 

may also decide that the determining authority can decide to discontinue the examination 

without taking a decision.”  If one were looking for a caricature of obscure language you 

could not do much better than that.  Can you help us about that?  What was the circumstance 

in which that came to be agreed on so far at any rate and what does it mean?   
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Caroline Flint: This is to allow some Member States to continue present procedures whereby 

when an application is withdrawn they do not determine the claim against the Refugee 

Convention, it merely lapses as neither unfounded nor well-founded.  However a note is made 

that the application has been withdrawn but no decision has been taken.  Again if a person 

expressly states in writing that they wish to withdraw their asylum claim then we would 

normally accept the claim as withdrawn and regard it as closed.  Obviously in that case an 

individual would be expected to seek leave on another basis or to leave the UK.  Where a 

person does not expressly say, it is meant to deal with those situations where someone 

withdraws and rather than continue to assess an application it is acknowledged that it has been 

withdrawn and that is, if you like, noted, but also it is to be clear about the fact that where a 

person does not, as we talked about earlier, expressly say that they wish to withdraw their 

claim but simply fail to comply with the process, in that situation we would not treat that as a 

withdrawal we would seek to decide the claim on the basis of available information so it is to 

try and deal with those cases where for whatever reason it is a withdrawal rather than not 

complying but that a note is made which obviously is seen later if someone comes back to 

apply under the same circumstances.  

Q75  Lord Mayhew of Twysden: Do you think you could press for this to be looked at 

again.  When one reads that they can decide to discontinue the examination without taking a 

decision it calls for certain patience, does it not?   

Caroline Flint: I think the difficulty is if someone withdraws an application to then take the 

time to continue the process and make a decision there might be all sorts of reasons why 

someone has withdrawn an application and it may be any stage when we may not know how 

much information had already been provided and it was to try and make that distinction 

between those people who at the end of the day had decided to withdraw and those people 
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who confound the system by not complying with the process. If someone voluntarily 

withdraws it is basically not to continue down the path of deciding on that case.  

Q76  Chairman: It is really a question of language.  This is presumably a translation from 

something else maybe from the French.  Would it not read better if it said “Member States 

may also provide that the determining authority can decide to discontinue the examination 

without taking a decision on the application for asylum?”  Is that not the intention? 

Caroline Flint: Yes.  I will ask our negotiator to look at that.  

Q77  Chairman: Minister, you and your colleagues have been very generous indeed with 

your time and we are very grateful.  I know that you hoped to be only an hour and you have 

given us an hour and a half.  We are very grateful indeed.  I think we would like you to take 

away the support which this Committee has for the effort to try to produce harmonised 

asylum seeker legislation across the European Union.  Plainly it would be highly desirable if 

that could be achieved.  We hope it can be achieved, bearing in mind there are minimums 

below which the Government, in our view, should not go.  That is the stumbling block, if 

there is one.  We will await with great interest the current version and we will try to get a 

decision on scrutiny so far as that is concerned to you in time for you to take to Luxembourg 

on the 28th. 

Caroline Flint: Thank you very much.  I would just like to pay credit to our officials who are 

very involved in all of the detailed negotiations on these Directives.  Thank you very much. 

 

 


