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Examination of Witness 

 

Witness:  Professor Aileen McColgan, Professor of Human Rights Law, King’s College 

London, and Barrister, Matrix Chambers, examined. 

Q162  Chairman:  First of all, could I welcome you here, Professor McColgan.  We are a 

very small Committee but I hope that, unlike some of the legislation, we will not be too 

complex and will be relatively coherent!  Could I just make one or two practical points before 

we pose a number of questions or give you the chance to speak first.  The first one is that this 

is being recorded potentially for broadcasting.  It may be broadcast, so you should remember, 

when speaking, that it may go out.  Secondly, you will of course at the end be given a 

transcript which you can correct and if you would send it back then the transcript will be 

available for publication when you have had a chance to check it over and you are happy with 

it.  As I say, the session is an open one so it is in the public domain.  I have to add that this is 

a very beautiful building we are in, but the acoustics are appalling.  You may have come 

across it before. If you would be good enough to keep your voice up a bit when you are 

replying that would be helpful to all of us. If you would just introduce yourself, because it is 

being broadcast, that would be good and you may like to make a statement in addition to the 
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information you have sent us, for which we are very grateful. If not, we will go straight into a 

number of questions. 

Professor McColgan:  I am Aileen McColgan.  I am Professor of Human Rights Law at 

King’s College in London and I also practise a little as a barrister.  I am primarily an 

academic.  My special interest is discrimination in particular, both in the employment and 

non-employment field.  I would be perfectly happy simply to answer questions.  There is 

nothing in particular I want to say, apart from what anyone might like to ask me. 

Q163  Chairman:  You are content to go straight on to questions, are you? 

Professor McColgan:  I am, yes.  Unless there is anything you would like me to address by 

way of an opening, I am happy just to answer questions. 

Q164  Chairman:  I am sure that in the course of the questioning if you want to elaborate 

points which go a bit beyond the scope of the question do not hesitate to do that.  Our idea is 

to get the maximum amount of information and to get the biggest opportunity to hear your 

views.  So if we could move on to the questions.  Traditionally, the Chairman asks the first 

question here and I will do that.  I did note, of course, in your evidence that you say the 

overwhelming weakness in domestic discrimination law is its “unnecessary and unprincipled 

complexity and incoherence” and here we have another proposal, of course, coming on top of 

it which may add to that problem.  Would you say what you think about the Directive as it 

stands?  I know there are some things you think it should cover more, but as it stands do you 

think that it would add even more complexity?  Do you think it would make more difficult the 

operation of discrimination law if it went through as it stands, which it may not of course? 

Professor McColgan:  I think that the addition of more EU legislation will not itself make 

things more complex and problematic.  I think there are particular issues with the Directive, in 

particular around the lack of coverage of facilities which may in practice make a complex area 
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of law even worse, but I would not say that the Directive itself makes the legal situation more 

complex.  We have extensive coverage of sex discrimination in relation to goods and services.  

We have extensive coverage already.  The potential of the Directive from the British point of 

view is as a gap-filling measure and the more gaps it fills the less complex and incoherent will 

be the situation.  So I do not think it is going to make the situation worse; the question is how 

much better can it make it? 

Chairman:  Thank you very much for that.  I think these themes will come back a bit in the 

questions because there are specific issues where the differences between the Directive and 

domestic legislation are quite important.  We will come back to those, I think.  Could I ask 

Lady Massey to follow up. 

Q165  Baroness Massey of Darwen:  Could I ask you something about the Sex 

Discrimination Act and the DTI.  The evidence from the DTI suggests that the UK Sex 

Discrimination Act already gives more gender protection in this country than exists in some 

other EU Member States.  Does this mean that the Directive is not really needed here?  Can 

you give your comments on that? 

Professor McColgan:  It is true that the protection from sex discrimination in the UK, the 

legislative protection, is better than in, I would say, most other EU States.  That does not 

mean that the legislation is not necessary.  Again, from my point of view I would say that 

because there is such complexity and there are lacunae in the existing legislation which are 

not there for reasons of principle, they are often there because nobody thought about the issue 

in advance or there has been a court decision which has opened a gap which was not intended 

in the legislation.  We do have pretty comprehensive legislation in this area but, as I say, the 

potential of the Directive is for gap-filling.  In a sense, of all the Member States we may be 

the State that least domestically needs EU provision on goods and services, but that does not 

mean it would not be useful to us if it is properly devised. 
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Q166  Baroness Massey of Darwen:  Yes, I understand what you are saying.  Could we look 

at the bit about the narrowness of the Directive.  In your written evidence you say that the 

scope of the Directive is narrower than that of the race and employment Directives.  What do 

you see as the real purpose of the Directive, in comparison with the race and employment 

Directives, and who is it supposed to benefit in practice? 

Professor McColgan:  Well, I think if I said that it is narrower than the employment 

Directives that is a typo because it is not; it is narrower than the race Directive.  The race 

Directive is much broader than the employment Directive because the race Directive extends 

beyond employment to not only goods and services but also Social Security, social 

advantages and so on, and education.  So those two Directives are really quite different from 

each other.  The new proposed Directive on sex was never going to cover employment 

because employment is already covered, both in existing legislation and in legislation which 

will come into force next year.  So it was never going to have the same scope as the race 

Directive because employment is already done, if you like.  It is narrower, however, than the 

race Directive in its exclusion of education and social issues generally speaking.  As to who it 

is intended to benefit, I think it is fairly clear that the concern at EU level is with 

disadvantages experienced primarily by women, but the typical response both in the EU and 

domestically to perceptions of discriminatory disadvantage is almost always to adopt 

symmetrical legislation rather than targeted legislation.  So if the EU thinks there is a problem 

in that women are experiencing disadvantage in some contexts they will not legislate against 

discrimination against women, they will legislate against sex discrimination.  But I think by 

and large the perceived problem is disadvantage experienced by women and I think there is a 

lack of fit between the problem as it is identified and the proposed Directive as that proposed 

Directive is drafted because in the Commission’s explanatory memorandum there is a 

statement to the effect that sex discrimination takes place not only in the labour market but 
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also in many other areas of everyday life and as such it acts as a barrier to the equality of men 

and women which the Treaty requires the Community to promote.  So it is a wide statement 

about discrimination and disadvantage occurring and then an extraordinarily narrow response 

in choosing just to target goods and services, and furthermore goods and services which are 

primarily provided for remuneration.  So there is a strange lack of fit there. 

Baroness Massey of Darwen:  Thank you. 

Q167  Chairman:  Of course, the reality is that if it was brought in as it is now in some 

respects it would be highly disadvantageous for women and in other respects it would be 

highly advantageous.  For motoring insurance it would be disadvantageous for young women 

and on annuities it would be favourable to women, so it is a bit difficult to say it is objectively 

directed to the position of women or the position of men, is it not? 

Professor McColgan:  Yes.  It is a symmetrical provision which will advantage men as well 

as women and that is deliberate.  There are areas in which men are disadvantaged by sex 

discrimination and the Directive would correctly attempt to address those.  Yes, it is likely the 

case that women will be losers as well as winners, but when inequality is eliminated 

somebody is always going to lose out, the person who  previously was advantaged by the 

discrimination. I think that is inevitable. 

Chairman:  Yes. 

Q168  Earl of Dundee:  Your written evidence suggests that there are problems of definition 

surrounding Section 29 of the UK Sex Discrimination Act.  Do you agree that the Directive 

does not really sufficiently distinguish between “services” and “facilities” and in your view 

does “services” as construed under Community Law subsume “facilities” as defined under 

English law? 
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Professor McColgan:  That is tricky because in the litigation which has taken place under 

Section 29 and its equivalents the question about what is a service and what is a facility has 

not really been addressed as such.  There is a lack of clarity in the domestic case law about 

what is a service, what is a facility. 

Q169  Earl of Dundee:  In layman’s English, what do you understand to be a service and 

what do you understand to be a facility? 

Professor McColgan:  I cannot say that I am entirely sure.  I think “facility” has the 

capability of going beyond “service” in that “service” suggests a positive provision of 

something, whereas “facility” suggests a rendering open of something for someone to use, for 

example.  That would be my common sense approach, but in a decision called re Amin, which 

I think we will come back to in a different context, the House of Lords took a rather narrow 

approach to “facilities” and took the view that facilities involved what they called a direct 

provision of facilities.  Now, I am not sure what that means, but what we can say in domestic 

law is that the term “facility” is possibly quite narrow and its full extent is not certain. But if 

the Directive is passed in its present form what will almost inevitably happen is that 

transposing legislation is likely to apply the Directive (which includes a particular standard of 

proof, for example, and a particular definition of discrimination) only to goods and services 

and not to apply it to facilities.  So whether that actually makes any difference in practice, 

what will happen is that yet another area of confusion and complexity will be opened up in 

the legislation because one rule will apply within Section 29 to facilities, probably, another 

will apply to goods and services and then what will happen is that anyone who wants to 

challenge discrimination in something which might be a facility but could possibly be argued 

to be a service will have to claim both to have been the victim of discrimination in relation to 

services and the victim of discrimination in relation to facilities.  They will hope to win it on 
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services because the Sex Discrimination Act will be better on that; the burden of proof will be 

easier to establish primarily. 

Q170  Earl of Dundee:  In view of the can of worms which is likely to be opened, as you 

have just outlined, what would you like to see in the way of a short heading of the difficulty 

by perhaps a sharpening up now on a definition between the two? 

Professor McColgan:  Well, I would like to see the Directive use the term “goods, facilities 

and services”.  I think, lobbying from a British point of view, that is the easiest thing to do. 

Q171  Earl of Dundee:  Your written evidence refers quite a lot, as you have already 

mentioned, to the case of Amin, who I take it is not related to the former President of Uganda? 

Professor McColgan:  Not that I know of. 

Q172  Earl of Dundee:  How is this case relevant and useful to a clear definition? 

Professor McColgan:  Well, it is not at all useful from the point of view of someone who 

would seek to challenge discrimination through law.  What the House of Lords did in this 

decision called Amin was to say that under the Sex Discrimination Act facilities and services 

are limited to those which are either provided in the private sector or those which, although 

provided in the public sector, are similar to services and facilities which could be provided in 

the private sector.  So the question the case gave rise to was whether sex discrimination in 

immigration could be challenged under the Sex Discrimination Act.  So a different rule was 

applied to incoming women than to incoming men and Amin challenged the rule as breaching 

the Sex Discrimination Act and the House of Lords said no, because immigration is an 

inherently public function it is not akin to anything that happens in the private sector so the 

facilities provided in relation to immigration are not covered by the Act.  It has been relatively 

narrowly interpreted since by the courts but what it means is that there is a degree of 
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uncertainty when litigation is taking place in relation to the provision of services and facilities 

by public bodies.  Where those services and facilities are clearly the kinds of things that 

private bodies also do, housing or the like, there is not a problem.  But where this became 

very problematic was in the application of the Race Relations Act to the police because the 

Race Relations Act was at the time materially identical and the big problem which arose 

under the equivalent of Section 29 was when can the police be challenged under the Race 

Relations Act for discrimination in the policing function.  The problem then is that the 

policing function is inherently public so under the Amin approach it was not caught by the 

Race Relations Act.  That is exactly why the Race Relations Act was amended in 2000 post-

Stephen Lawrence and MacPherson issues.  That never happened with the Sex Discrimination 

Act so all I can say is that there is a degree of uncertainty as to when the Sex Discrimination 

Act applies to discrimination by public authorities and the Directive will certainly not help 

that.  It will not make it any worse but it will not help it either.  If it were in a different form it 

might be helpful; it is not in its present form. 

Q173  Earl of Dundee:  As you have said, the Directive will be neutral towards that? 

Professor McColgan:  I think it would be fair to say the Directive would be neutral on that 

point, but there is a domestic problem and it would be tremendous if the Directive could help 

to resolve that domestic problem. 

Q174  Earl of Dundee:  What would your advice be to those in charge of the Directive to 

address that problem? 

Professor McColgan:  It would be excellent if the Directive could make it clear that goods 

and services, or even better goods, facilities and services were to be interpreted so as to 

include those services etc supplied by public authorities, even if they are not akin to those 

supplied in the private sector.  I have to say there is another issue here, which is that the 
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Directive only applies to goods and services normally provided for remuneration, and that 

will stop a significant potential for application in the public sector.  “So in an ideal world 

what I would want is that the Directive excluded any reference to remuneration and made it 

clear that it applied to public authorities. The Directive, in excluding services not normally 

provided for remuneration, is narrower than domestic law”. I would also add that, better than 

excluding any reference to remuneration would be express provision in the Directive that it 

was intended to apply to goods, services and facilities not normally provided for 

remuneration. 

Earl of Dundee:  Thank you. 

Q175  Chairman:  I was just going to comment that I think the Commission were asked 

whether they would define “services” more fully, which obviously relates to this point about 

facilities, and they declined to do that by stating that “services” appeared in the Treaty so it 

was clear enough, which is not a very good answer, of course, but I think they have been 

asked about that in the course of discussion. 

Professor McColgan:  Yes, the definition of “services” in the Treaty is not helpful to those 

who would want the Directive to gap-fill because again it is clearly restricted to remuneration 

and it does not look as if it includes facilities very much. 

Chairman:  I do understand that point, but I am just stating that we had evidence that they 

were asked and that is what they said.  Maybe it will change later on in the course of the 

negotiation.  We shall see. 

Q176  Lord Colwyn:  I find that very helpful, in fact I find you a lot easier to listen to than I 

do to read!  I wonder if we could move on now to the way in which the Directive might affect 

equalities in healthcare.  The Department of Health have told us that they are concerned that 

extending the definition of “services” might open up the possibility of male litigants claiming 
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unreasonable public resources devoted to gender-specific conditions or predominantly female 

conditions.  We have had some written evidence from Parity, the Equal Rights for Men and 

Women Association, which believes that research funds are not allocated fairly and that as a 

result diseases which are primarily or exclusively a male problem do not receive adequate 

funding.  They quote the example of prostate cancer.  They say extensive research is needed 

and they compared this with the situation with breast cancer, which they say is very 

adequately researched and in fact the survival rates are of course rising, whereas prostate 

cancer rates are not.  I wonder if you could tell us whether you think this is a reasonable fear, 

that male litigants may claim it is unfair and what might be done about it if you do feel it is a 

reasonable fear.  What could we do? 

Professor McColgan:  Well, I think to the extent that funds are disproportionately directed 

towards either primarily male or primarily female conditions, the fact that that can be 

challenged should not be regarded as a bad thing, so I am not sure that I am in sympathy with 

the approach of the Department of Health at all, but even if it were to extend into healthcare 

the Directive would not render it impossible for the Department of Health to devote money 

either to primarily female or exclusively female or male conditions.  There are a number of 

points in the Directive which make this clear and I will turn to them.  First of all, Article 1 

says:  “This Directive does not preclude differences which are related to goods or services for 

which men and women are not in a comparable situation because the goods or services are 

intended exclusively or primarily for members of one sex or the skills which are practised 

differently for each sex.”  My understanding of that is that it would block most challenges to 

the provision of sex-specific treatments.  Now, since healthcare is not provided primarily or 

exclusively for men or women, overall inequalities in healthcare would be open to challenge 

but I think that, as I have said before, is not to be regarded as a bad thing.  If it is indeed the 

case that the provision of oncology services to men lags far behind the provision of oncology 
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services to women then that is something that we should not be complacent about.  As for any 

notion that you could have a challenge by a man to the fact that his local hospital specialises 

in the treatment of breast cancer but does not have a similar provision for prostate cancer, to 

the extent that he was focusing his attention on the local hospital rather than the broader 

healthcare provision then Article 1(3) would block that claim because the local hospital would 

be entitled to specialise in particular areas even if those areas were not equally accessible to 

men and to women. 

Q177  Lord Colwyn:  So it is not a reasonable fear? 

Professor McColgan:  Well, to the extent that the Department of Health wishes to be able to 

discriminate irrationally in the provision of healthcare then it is a reasonable fear that 

challenges will be opened up, but as to whether there is a reasonable fear that the Department 

of Health will be unable rationally to provide services because of mad litigation under this 

proposed Directive then I would say that is not a reasonable fear. 

Q178  Lord Colwyn:  Would the Directive have any effect on the right of women patients to 

be seen by lady doctors? 

Professor McColgan:  Absolutely not. 

Q179  Lord Colwyn:  For example, at the female only alcohol treatment centres? 

Professor McColgan:  Well, there are two different issues there.  Firstly, so far as an 

individual patient wishing to be seen by a female doctor, that individual patient could be said 

to be discriminating in who she wishes to receive her services from but that is not caught by 

the Directive.  The Directive is focused on restricting discrimination by the providers of 

services rather than people who access the services, so I do not think that would be an issue.  I 

think in fact the Directive, if it were applicable to healthcare, would assist the position of a 
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patient who wanted to be seen by someone she thought was a sex-appropriate person because 

one could run arguments that failing to give her that facility was itself a form of 

discrimination.  So I think that is not problematic.  So far as the provision of female alcohol 

dependency services are concerned, again there are two issues.  As long as there is no 

discrimination at the national level, if you like, in the provision of alcohol treatment services 

then there is not a claim against the Department of Health and an individual alcohol treatment 

centre is perfectly entitled to focus its attentions on either women or men, again because 

Article 1(3) says that the Directive does not preclude differences which are related to goods or 

services for which men and women are not in a comparable situation because the goods and 

services are intended exclusively or primarily for members of one sex.  That primarily 

focused on hairdressing but it would equally be applicable to alcohol dependency services.  

The other issue, of course, is that the Directive permits positive discrimination.  My 

understanding of drugs treatment provision, for example, certainly in the States if not in the 

UK, is that women have terrible trouble accessing treatment for drugs dependency because 

most of that – and as I say, I am thinking about the US example – most of that treatment is 

focused on men and is male-suitable for various reasons.  If there was an attempt to 

ameliorate that position by putting in train a programme of creating facilities for drug 

treatment for women then that would be a form of positive action and as long as it is not 

wildly disproportionate then it is not going to breach the Directive.  So I think far from 

creating problems in this context, this is perfectly consistent with any sensible approach to 

sex-specific healthcare. 

Lord Colwyn:  I think that is very helpful.  Thank you. 

Q180  Chairman:  As you will appreciate, we have had piles of evidence about insurance 

and about annuities and so on, so we are pretty well informed on a lot of views on that. That is 

why we are asking a number of questions about the potential effect of the Directive in some 
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other areas.  I am coming on to one, which is the question of housing.  We know that some 

things are deliberately excluded like education and we know that was done deliberately, but 

what do you think could be the effect of the Directive on housing, where we do have, of 

course, in the United Kingdom quite often public housing, or even private housing, for single 

mothers, for battered wives and so on.  So we do have differential treatment, which I 

personally think is quite a good idea, but the question is would this Directive, do you think, 

bite on housing where there is differential treatment? 

Professor McColgan:  It would bite on housing.  Where the discrimination is intended to 

ameliorate disadvantage then even if it is direct discrimination (that is deliberate differential 

treatment of men and women) where that direct discrimination is intended to ameliorate 

disadvantage then it will only create problems under the Directive if it is disproportionate.  

Now, one thing that might happen is if housing is being deliberately reserved for single 

mothers then a single father who was in an equivalent position to the kinds of single mothers 

whom the housing is intended for could raise a claim.  But my position would be that he 

ought to be entitled to raise a claim because if he is in the same situation as that which we are 

trying to help in the case of single mothers it is not rational to exclude him from that.  So it 

may mean that there may have to be an increased level of sophistication in how provision is 

targeted but that would not be, in my view, a bad thing.  A lot of these areas are being opened 

up to challenge in any event under the Human Rights Act.  Because of the incorporation of 

the Convention and the, albeit parasitic but nevertheless powerful Article 14 a lot of this is on 

the agenda in any event.  As for battered women, if you had a housing project which was 

specifically as a whole project targeted at women who experience domestic violence then I 

think you would have no conceivable difficulty really in justifying that under the Directive 

because it would be quite possibly essential to those women to be housed in a female 

environment given the nature of their experiences.  But if the nature of the provision for 
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battered women is readier access to council housing, for example, then to the extent that a 

man can actually put himself in the same position (that is to establish a history of domestic 

violence coupled with possibly having to leave his own home as a result of that domestic 

violence, possibly being responsible primarily for children) then again I do not think it is 

justifiable to exclude him from that provision.  So it is a bit like my response to healthcare; if 

there is a problem, then to the extent that there is a problem it is a problem which ought to be 

faced by the Government rather trying to duck it by avoiding the legislation coming into 

force. 

Q181  Chairman:  Thank you very much.  Basically like cases should be treated in a like 

manner, that is the basic principle, is it not? 

Professor McColgan:  Coupled with a provision that positive action is permitted to 

ameliorate disadvantage where the action taken to ameliorate the disadvantage is 

proportionate. 

Chairman:  Yes.  Thank you very much. 

Q182  Earl of Dundee:  It appears that the English courts may have upheld that actuarial data 

should constitute the objective evidence which directs premiums, benefits and so on.  Is that 

so?  I believe the case concerned is Pinder –v- Friends Provident Life Office, 1985.  Even if it 

is the case, might other EU litigation call it into question? 

Professor McColgan:  Well, the litigation which has taken place in the UK has taken place 

under Section 45 of the Sex Discrimination Act and Section 45, which I can pass over, says 

that the Act does not render unlawful the treatment of a person in relation to an annuity, life 

assurance policy, accident insurance policy or similar matter involving the assessment of risk 

where the treatment (a) was affected by reference to actuarial or other data from a source on 

which it was reasonable to rely, and (b) was reasonable having regard to the data and any 
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other relevant factors.  That is the provision in the Sex Discrimination Act which actually 

permits actuarial discrimination.  That is why in any cases in the UK which have been 

brought under the Sex Discrimination Act about actuarial discrimination, as long as the 

discrimination was regarded as reasonable under an Act which permitted sex discrimination 

then the insurance company was going to win.  The significance of the Directive domestically 

is that it would remove Section 45 and then the question would not be, “Is this discrimination 

reasonable?” the question would be, “Is this sex discrimination?” and if it is sex 

discrimination then it would be prohibited by the Directive.  So in cases that insurance 

companies can wheel out, saying, “Oh, well, we’ve established this is reasonable,” it was 

reasonable under a provision which expressly permits sex discrimination. 

Q183  Earl of Dundee:  So, as you have just pointed out, the Directive would remove 

Section 45, but how about, if relevant, the case of Pinder –v- Friends Provident Life Office, 

1985?  Is that subsumed by the Sex Discrimination Act or is it separate from it? 

Professor McColgan:  Well, I did try and look this up yesterday and could not find any trace 

of it because I did not have a reference.  I have a fairly good idea what it is.  I found a similar 

case called Jones –v- Royal Liver Assurance and again it was, “Is this discrimination 

reasonable?” and that is the question under the Sex Discrimination Act.  So if an insurance 

company can show actuarial data which establishes that male and female risk factors are 

different in a particular context then they will win a claim under the Sex Discrimination Act 

or they will successfully defend a claim under the Sex Discrimination Act, but if the Directive 

comes into force in its current form then Section 45 will just go and the question is not, “Is 

this sex discrimination reasonable?” because sex discrimination would not be permitted.  So I 

think what the insurance companies can say is, “Oh, British courts have told us that this 

actuarial discrimination is reasonable.”  Yes, in the sense that it is not irrational, if there are 

differences in life expectancy.  I read yesterday that men have something like nine-tenths of 
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car accidents.  It is rational to discriminate in those circumstances, but what the Directive 

would mandate is the sharing of risk. 

Q184  Earl of Dundee:  Given that we know what is coming, which you have just explained 

to us, in other words that Section 45 is being removed by the Directive, if we want to prevent 

that what can we do? 

Professor McColgan:  If you wanted to prevent it, which I think would be a mistake, you 

would have to lobby for the non-application of the Directive to insurance.  Since a significant 

point of the Directive is to extend the prohibition on sex discrimination to insurance, I think 

that would be a difficult point to win. 

Q185  Earl of Dundee:  I see.  Are you happy with the implications, nevertheless, as they 

are? 

Professor McColgan:  I am, other than in my private capacity as a car driver!  I am, because I 

think one can get unduly concerned about car insurance.  The bigger point so far as insurance 

discrimination is concerned is insurance in relation to annuities and as pensions are forced 

ever more into the private sector and as the movement is from final salary to fixed pension 

fund pensions women are going to be ever more vulnerable to discrimination in relation to 

pensions, which in my pragmatic view is a far bigger issue than how much car insurance 

costs. 

Q186  Earl of Dundee:  Yes.  You mention car insurance.  It seems to me that if one 

distinguishes the effect of gender discrimination in regard to car insurance on the one hand 

and the effect of gender discrimination in all other areas, the difference between car insurance 

and the others is that in its case life is actually threatened.  What happens in all the other cases 

is that by not adjusting enough you may be unfair to women more than men, or men more 
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than women, but you will not actually threaten their lives.  In the case of what happens if you 

alter the law with car insurance you enable young men to have cheaper premiums and they 

will therefore have more accidents, or the actuarial data would suggest that.  So there is a 

corollary, is there not?  If so, this corollary transcends the endeavour to be fair and equal 

between women and men. It is that saving lives is more important than the endeavour to be 

fair and equal between women and men. Do you agree? How should EU law react? How 

should existing English law respond? 

Professor McColgan:  I find that difficult.  I think the argument is specious.  Young men can 

be discouraged from driving dangerously by having insurance premiums which increase 

radically for accidents.  I am not sure that one can really argue that there are going to be 

significantly increased deaths on the road because young men in the first instance, just having 

passed their driving tests, get somewhat cheaper insurance than is the case at present.  There 

is nothing to stop insurance companies changing the way in which they organise policies so 

that instead of front-loading an expectation that men are going to drive dangerously, when 

most men do not, and penalising all men, I am no actuary but I am sure insurance companies 

can change their policies so that they do not penalise up front but they do penalise more when 

people actually prove that they are not driving in a sensible fashion.  I think the idea that 

deaths are going to go through the roof because young men are not penalised when they have 

not yet established that they are anything other than safe drivers is not a very sound argument.  

Further, women are dying in poverty because of the lack of pension provision for women.  A 

very significant proportion of truly impoverished people are women of pensionable age and 

the effect of discrimination in that context is swingeing. 

Earl of Dundee:  You make a very good case and you have nearly convinced me. 

Q187  Lord Harrison:  Good afternoon, Professor McColgan.  I have to say, I have been 

battling this one with the insurance people over the past few weeks and their argument on this 
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issue says that what you are doing is widening the population of young men who would then 

be capable of driving because they could afford to and thus the population is widened of those 

who might be capable, as you rightly spotted in the papers earlier this week, or performing 

nine out of ten crashes because they are young men as opposed to young women. 

Professor McColgan:  So the insurance companies are arguing that poorer young men should 

be disabled from driving although their richer peers can drive? 

Q188  Lord Harrison:  Well, that point was made and I note your reply to it.  The other 

point that was made most forcefully to us was that whereas in your paper you say women do 

better if you even things out on say pension annuities but young women in particular do worse 

in car insurance and you say, “This is the cost of equality.”  Their response is to say it is not a 

zero sum gain because at the end of the day it evens out and whether you are a man or a 

woman you are paying the average amount.  They say they have to introduce a greater capital 

element to accommodate the greater risk and the greater uncertainty of risk.  I know you are 

an expert on law but your lucid mind might be able to help me pierce this one better than I 

have done so myself up to now. 

Professor McColgan:  Well, I think what they are probably saying is, “We will make sure we 

safeguard our profit margins and there is nothing in the Directive to stop us making greater 

rather than lower profits.”  Now, you may want to put something into the Directive which 

would curb the potential of insurance companies to increase their profits.  I cannot see it 

happening but the fact that insurance companies are going to safeguard their profits if they are 

not permitted to discriminate is, I think, not a coherent reason not to prohibit discrimination.  

If you think about this in a different context and you replace sex with race and you say that if 

insurance companies could establish that particular ethnic minority groups were more or less 

expensive to insure in particular contexts, had a higher or lower level of driving irregularities, 

I think it is inconceivable that an insurance company would sit in a House of Lords Select 
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Committee and say, “We should be able to charge young black men, or young white men, or 

young Asian men more or less for their car insurance than other people because statistically 

they are more or less likely to be stopped by the police or engage in unsafe driving.”  I think it 

is extraordinary that there is such a failure to apply the policy of shared risk, when it comes to 

men and women, that these arguments can be trotted out.  If insurance premiums do go up 

then it meets the Earl of Dundee’s point because lots of young men will still be unable to 

drive and if the State or the Community wishes to stop insurance companies safeguarding 

profit margins by increasing everybody’s premium then I am sure legislation can be passed to 

do that. 

Q189  Lord Harrison:  Temperamentally I feel that I am more in favour of this Directive 

than I am not, but I listen hard to their arguments and their very difficult argument to counter 

is that they are saying in essence, “You are taking away from us the right to focus on the 

individual and to note his or her history,” and one element is gender and one element is sex, 

and for them thus to discriminate in terms of setting premiums which would be that focused.  

I find that difficult to challenge.  Perhaps I could put it in another context because it seems to 

me if you compare the situation in the United Kingdom as opposed to the use of the European 

Union you will find many of our colleagues on the Continent employ a method, as you have 

outlined, which in essence is social insurance.  It is mutuality, is it not, whereas our system is 

moving much more to looking at appraising someone on an individual basis? 

Professor McColgan:  But by taking sex into account you are precisely not appraising 

someone on an individual basis.  If a young man is charged at 17 a whackingly high car 

insurance because he is a young man and not a young woman then he is not being treated on 

the basis of his individual characteristics – how carefully he drives, how long it took him to 

pass his driving test, perhaps.  He is being labelled as a potentially likely bad driver simply 

because he is a young man and that is in essence what discrimination is about; it is about 
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applying stereotyped, knee-jerk responses to people which are not individually tailored but 

which categorise them on the basis of sex. 

Q190  Lord Harrison:  That may be true of the individual but as the citation you made from 

the papers earlier this week said, I think it was something like 90% of accidents are 

attributable to men.  You can say of that class called men that they are more likely to have 

those kinds of accidents. 

Professor McColgan:  But most men do not.  If you were being rational as an employer and 

you were not caught by the Sex Discrimination Act you would probably say, “I will not 

employ young women of childbearing age because if I employ them I am going to get stuck 

with pregnant women having babies, leaving work, needing a replacement and then wanting 

to come back.”  If employers were permitted to act purely rationally they would probably not 

employ pregnant women, but what we have done as a society is to say pregnant women must 

not bear the entire cost of childbearing, they must not be alone in bearing that cost and some 

of the cost of reproduction is extended across society.  It is met by employers in terms of 

inconvenience and it is met by the state in terms of maternity pay.  That is the response that 

society has had to that kind of stereotypical treatment of women and I would say the same 

approach is correct in response to treating all young men as if they are necessarily going to be 

poor drivers simply because they are young men.  It is unacceptable. 

Lord Harrison:  Well, as they say in the Hansard, Chairman, I will read that reply most 

carefully and think about it tomorrow! 

Q191  Lord Colwyn:  You have no objection to premiums changing?  Once the equality had 

started at an equal age, if the record then showed that then you have no problem? 

Professor McColgan:  Of course.  That is exactly what insurance companies would have to 

do, tailor to the record.  They will be at a disadvantage the first time a young person takes out 
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car insurance and there will be a disadvantage to the young person, it will be more expensive, 

but that should be a fairly time-specific problem because the premiums could be adjusted 

fairly quickly according to the record of the driver.  I speak as a very bad driver, I must say. 

Q192  Baroness Massey of Darwen:  I actually agree with what you are saying.  Have the 

insurance companies reacted to this notion of charging not the premium but afterwards for 

what you are saying about if you have an accident then you get charged more cumulatively if 

you go on to have accidents?  Have the insurance companies reacted to this? 

Professor McColgan:  I do not think so, but I know very little about insurance, I know about 

law relating to sex discrimination, but there is no reason why they cannot.  In a sense they all 

do with no claim premiums.  That is what a no claim bonus is.  It is a treat you get for having 

a good insurance record.  As in house insurance, premiums go up as well as down according 

to claims made. 

Q193  Baroness Massey of Darwen:  Is this just you floating an idea or has it been around? 

Professor McColgan:  I think it is just me floating it.  I hesitate to put myself forward giving 

advice but it is a sensible thing to do, to tailor it. 

Baroness Massey of Darwen:  It sounds sensible to me.  It might be worth asking insurance 

companies if they have thought of this and what their reaction is. 

Q194  Chairman:  I have followed your argument very clearly, I think.  It is an argument 

that one can easily comprehend.  I just want to make one comment.  I do not think it is 

absolutely correct to say that it is simply a question of the profits of the insurance companies 

because if you had the system that is provided for in the Directive the insurance companies 

would not know exactly how the balance was going to fall out so they would have to make, as 

prudently as any business would do, a certain amount of provision because they would not 
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know whether the balance was going to be more men or more women, or more claims or less 

claims compared with the present situation.  In the prudent operation of business you would 

have to allow a little bit for that. 

Professor McColgan:  Yes, I think that is fair, but then that is what the transition period is 

for.  There is no reason why insurance companies cannot work out between now and when the 

provisions would come into force what the likely impact will be. 

Chairman:  That is the evidence that was given to us, not just by the insurance companies but 

by the Financial Services Authority as well, of course.  Are there any other questions in 

relation to insurance or would you like to go on? 

Q195  Lord Harrison:  If I could go on to exclusions, you mention the exclusion of the 

media.  Is the media excluded in our domestic sex discrimination law?  Is it not reasonable to 

exclude the media on the grounds of the need to preserve media freedom?  What effect would 

it have were the media to be included in the Directive and what about advertising?  Perhaps I 

could just quickly say that Noreen Burrows, whom I am sure is well known to you as a 

professor at Glasgow University, talks about this problem and she says it was always 

problematic because of the general wording and she feels that legislation would be difficult to 

draft in sufficiently precise terms as to be meaningful.  I wonder whether you share her view? 

Professor McColgan:  I am sure that is right, but I think there is an issue with the blanket 

exclusion of the media.  You ask whether the media are currently covered under the Sex 

Discrimination Act.  Well, they are covered like everyone else is covered when they are either 

employing, providing goods and services and so on.  So the Act does not cover all forms of 

discrimination but to the extent that the media engage in the kind of behaviour which the Act 

catches then they are caught, and specifically in the employment-related provisions 

discriminatory advertising is caught by the Sex Discrimination Act, as it is by the Race 

Relations Act and the Disability Discrimination Act as of this year.  So there is some 
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coverage and I think it is clear that discriminatory advertising has proven capable of 

regulation in the UK.  Now, action can only be taken under the various Acts in relation to 

discriminatory advertising by the relevant Commission.  There is specific provision made so 

that the Commission can take action in relation to advertising.  So some form of coverage is 

certainly possible.  It is doubtless true that a blanket coverage of sex discrimination in the 

media would be extraordinarily difficult to draft and particular problems would arise in 

relation to indirect discrimination because one would not want to have a position whereby 

every news article had to be scrutinised.  It is inconceivable that you could have every news 

article being scrutinised to see whether it fully made clear that women are as capable of this, 

that or the other as men, but I think it would not be impossible to structure legislation so as to 

catch the most egregious examples of discrimination, in particular discrimination which is 

akin to incitement to racial hatred.  We have had that legislation.  I know there has been a 

problem in the last few years about extending it to religion, but where you have flagrant 

discrimination of very offensive kinds or of kinds which are closely related to the subject 

matter of the Directive I am not sure why one would want to exclude the media and I think 

any coverage would be amply consistent with the European Convention as long as it is 

carefully done. 

Q196  Lord Harrison:  So given that it has been successful in the UK, the narrow area of say 

advertising, it could be extended by the European Union for a Directive but perhaps not under 

the rubric of the media as a whole, that is what you are saying? 

Professor McColgan:  I think it would be possible to do something.  Maybe this Directive is 

not the place to do it, but it would be possible to do something.  It would have to be fairly 

narrowly targeted and thought given to how it is enforced because there is an issue.  One 

would not want to come up against arguments about freedom of expression so it would have 
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to be carefully done and carefully targeted.  But it is not impossible, as we have seen here, to 

make some provision in relation to the media. 

Q197  Lord Harrison:  Thank you.  On education, again Professor Burrows says the 

exclusion of education cannot be explained in these terms, the difficulties of drafting and so 

on, and that it is disappointing that the Commission has dropped education.  I wonder whether 

you share that view and whether you could tell us if it were in the Directive whether it would 

deprive parents of the right to send children say to single sex schools and would it have any 

implications for parents choosing to send their children to religious-denominated schools? 

Professor McColgan:  It certainly could.  It would not generate any difficulties of drafting.  It 

is already in the race Directive, it is already in all the domestic legislation, so there is already 

a prohibition on sex discrimination in education domestically.  It would not create any 

problem with single sex schools because single sex schools, like single sex clubs, would be 

covered by Article 1(3), which deals with specific provision targeted at particular sexes, and it 

is clear from the Commission’s explanatory memorandum to the proposed Directive that they 

have no intention of covering genuinely single sex clubs, and exactly the same would apply to 

education.  So it would not affect parents’ rights to choose single sex education and equally it 

would not create a problem for religious-specific education.  I think if that education was a 

definite single sex religious school there just would not be an issue and I think that the 

exclusion of education is peculiar because the Commission’s own explanatory memorandum 

leaves it very murky as to why they were convinced to leave education out. 

Q198  Lord Harrison:  So your advice to us in writing this report would be to advise the 

Commission to put it back in? 

Professor McColgan:  Yes.  It is not going to make a great deal of difference to us because I 

do not think anything that would be likely to be in the Directive would go further than the Sex 
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Discrimination Act does already.  It might require a bit of tinkering but it is not going to be 

significant, but certainly I think for other Member States it would be helpful. 

Chairman:  Can we thank you very much.  It is very helpful to have your views.  I just repeat 

again that you will get a transcript.  If you would like to correct it or approve it and send it 

back to us.  We keep moving at a fairly steady pace so we would like to keep everything 

going relatively fast.  We are grateful to you for coming to see us and let us hope that this will 

be reflected in our report.  Thank you very much indeed. 


