
HOUSE OF LORDS 
 
 

Merits of Statutory Instruments Committee 
 
 

18th Report of Session 2003-04 
 

Drawing special attention to: 
 

Rail Vehicle Accessibility (South West Trains Class 458 
Vehicles) Exemption (Amendment) Order 2004 

 
Rail Vehicle Accessibility (Gatwick Express Class 460 

Vehicles) Exemption (Amendment) Order 2004 
 

Rail Vehicle Accessibility (Hull Trains Class 222) Exemption 
Order 2004 

 
Correspondence: 

 
General Medical Services (Transitional Measure Relating to 

Non-Clinical Partners) Order 2004 
 

Food Protection (Emergency Prohibitions) (Scallops) (Irish 
Sea) Order 2004 

 
Food Protection (Emergency Prohibitions) (Scallops) (Irish 

Sea) (Amendment) Order 2004 
 

British Nationality (General) (Amendment No. 2) 
Regulations 2004 

 
Ordered to be printed 14 September and published 16 September 2004 

 
 

London : The Stationery Office Limited 
£price 

 
HL Paper 163 



The Select Committee on the Merits of Statutory Instruments  
The Merits of Statutory Instruments Committee was appointed by the House of Lords on 17 December 
2003 with the terms of reference “to consider every instrument which is laid before each House of 
Parliament and upon which proceedings may be or might have been taken in either House of 
Parliament, in pursuance of an Act of Parliament, being: 
 (i)   a statutory instrument, or a draft of a statutory instrument; 

(ii)  a scheme, or an amendment of a scheme, or a draft thereof, requiring approval by 
statutory instrument; or 

(iii)  any other instrument (whether or not in draft), where the proceedings in pursuance of 
an Act of Parliament are proceedings by way of an affirmative or negative resolution; 

but excluding any Order in Council or draft Order in Council made or proposed to be made under 
paragraph 1 of the Schedule to the Northern Ireland Act 2000 and any remedial order or draft remedial 
order under Schedule 2 to the Human Rights Act 1998 and any draft order proposed to be made under 
section 1 of the Regulatory Reform Act 2001, or any subordinate provisions order made or proposed to 
be made under that Act; 
with a view to determining whether the special attention of the House should be drawn to it on any of 
the following grounds: 

(a) that it is politically or legally important or gives rise to issues of public policy likely 
to be of interest to the House; 

(b) that it is inappropriate in view of the changed circumstances since the passage of the 
parent Act; 

 (c) that it inappropriately implements European Union legislation; 
 (d) that it imperfectly achieves its policy objectives.” 

Current Membership 
The Members of the Merits of Statutory Instruments Committee are: 

 
Lord Addington   Lord Hunt of Kings Heath (Chairman)  
Lord Armstrong of Ilminster  Lord Jopling 
Lord Boston of Faversham  Lord Methuen 
Viscount Colville of Culross  Earl of Northesk 
Lord Desai   Viscount Ullswater 
Lord Graham of Edmonton 

Publications 
The Committee’s reports are published by The Stationery Office by Order of the House. All 
publications of the Committee are on the internet at 
http://www.parliament.uk/parliamentary_committees/merits.cfm 

General Information 
General information about the House of Lords and its Committees, including guidance to witnesses, 
details of current inquiries and forthcoming meetings is on the internet at 
http://www.parliament.uk/about_lords/about_lords.cfm 

Contacts for the Merits of Statutory Instruments Committee 
If you have any queries regarding the Committee and its work, please contact the Clerk to the Merits of 
Statutory Instruments Committee, Delegated Legislation Office, House of Lords, London, SW1A 0PW. 
The telephone number is 020 7219 3233/8821. The fax number is 020 7219 2571. 
The Committee’s email address is merits@parliament.uk 



Eighteenth Report 

INSTRUMENTS REPORTED 

The Committee has considered the following instruments, and has 
determined that the special attention of the House should be drawn to 
them on the ground specified. 

 

SI 2004/2149 Rail Vehicle Accessibility (South West Trains Class 458 
Vehicles) Exemption (Amendment) Order 2004 

SI 2004/2150 Rail Vehicle Accessibility (Gatwick Express Class 460 
Vehicles) Exemption (Amendment) Order 2004 

SI 2004/2180 Rail Vehicle Accessibility (Hull Trains Class 222) 
Exemption Order 2004 

 

1. These Orders are made by the Secretary of State for Transport under section 
47 (1), (3) and (4) of the Disability Discrimination Act 1995. They permit 
the new or continued use of rolling stock that is not fully compliant with the 
Rail Vehicle Accessibility Regulations 1998 (RVAR). The specifications set 
out in the RVAR apply to rail vehicles, designed or adapted for passenger 
use, and first brought into use after 31 December 1998. They are aimed at 
meeting the transport needs of disabled people. 

2. The effect of the Orders is as follows: 

• SIs 2004/2149 and 2150 extend previous time-limited exemptions 
relating to visual display screens;  

• SI 2004/2150 also extends an exemption for the Gatwick Express to have 
two rather than the three wheelchair spaces specified; 

• SI 2004/2180 allows an exemption until June 2019 for nappy changing 
tables that require a force of more than 15 Newtons to deploy. 

Length of exemption periods 

3. Although the Merits Committee has been in operation for only a few 
months, we have seen several similar exemption orders, some relating to 
more significant aspects of a train’s accessibility such as the width of the 
doors or the height of the seats designed for disabled users. One issue which 
has caused us particular concern is the length of some of the exemptions 
granted, a concern which is given emphasis by the conclusions of the recent 
report of the Joint Committee on the Draft Disability Discrimination Bill 
(HL Paper 82-I, HC 352-I, Session 2003-04). SI 2004/2180, for example, 
includes an exemption which expires in 2019 which is after the date for 
achieving full access to rail transport of 2017 suggested by the Joint 
Committee (paragraph 166).  

4. We raised this matter in correspondence with the Transport Secretary in 
relation to SI 2004/1410 Rail Vehicle Accessibility (Hull Trains Class 170/3) 
Exemption Order 2004, published in Appendix 2 to our 13th Report (HL 
Paper 127). In particular, we questioned whether long exemptions provide 
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any incentive to the industry to provide a solution to the fitment which has 
breached RVAR. The Transport Secretary’s response state: 

“You asked me to explain our policy on the length of exemptions.  In reaching a 
decision as to whether an exemption should be granted and, if so, for how long, the 
Department gives careful consideration as to the nature of the breach, and the 
impact on disabled people who want to use the vehicle.  Technical advice as to how 
the breach can be remedied is sought and, where it is clear that the breach can be 
remedied relatively easily, only a short exemption is granted.   Many of the 
exemptions granted since 1998 are for only one or two years, after which time we 
expect the vehicles to be compliant.  Where the remedy of the breach will require 
structural modification of the vehicle, an exemption may be granted until the 
anticipated time of the half-life refurbishment, which is usually about 15 years after 
vehicles enter service.” 

5. We note that two of the current Orders extend exemptions: although the rail 
operating companies were originally given 5 years to correct a problem with 
visual information displays and the technology to do so exists, the problem 
remains uncorrected. The third Order, SI 2004/2180, gives a long exemption 
in respect of the nappy changing table which requires a force in excess of the 
15 Newton limit set out in RVAR to deploy. The Explanatory Memorandum 
to that Order states (para 6.2) “it is deemed unlikely that a suitable solution to 
this problem will be found before the time of the vehicle’s half-life refurbishment 
(May 2019)”. The Committee is uncertain how the length of this exemption 
can be reconciled with the Transport Secretary’s policy statement above. 

Cumulative effect of exemptions 

6. The Department of Transport have stated that these exemptions are 
necessary to avoid delays in putting rolling stock into service and 
inconveniencing the travelling public. The Committee notes that, if the 
current exemptions are not granted, some of the vehicles would have to be 
taken out of service on 30 September.  However, since the RVAR came into 
force in 1998, more than 50 such exemption orders have been made, often 
applying to a class of vehicle and relating to a significant number of units.  
Although, in each case, the defects are comparatively minor, the cumulative 
effect would seem to be contrary to the Government’s policy objective, under 
both the Disability Discrimination Act 1995 and the draft Bill, of improving 
transport facilities for the disabled. In our earlier correspondence with the 
Transport Secretary, we expressed our concern about whether the correct 
policy balance has been achieved. He replied: 

“experience gained in the operation of the RVAR over the last six years has shown 
that the Regulations are not perfect in not covering every circumstance, and in some 
areas they need updating. This sometimes means that an exemption is required to 
address a problem which was not foreseen when the Regulations were drafted.  

To this end we are currently reviewing the RVAR in some detail in advance of 
introducing an independent certification system for all new and refurbished vehicles, 
which we propose to do in the draft Bill.   The Department will consult on changes to 
the regulations which, we believe, will reduce the number of exemption applications, 
and perhaps render some of the ones already made unnecessary. That is not to say 
we will be proposing to “water down” any requirements but to ensure that the 
RVAR take account of recent advances in design and build on the lessons learnt 
since 1998.  We believe that this will focus the system more on the actual 
requirements of disabled people, and provide a more accessible transport system.” 
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7. The Committee has considered the interplay between the Government’s two 
policy objectives of keeping rolling stock in service and improving access to 
transport facilities for the disabled. By putting or keeping rail vehicles in 
service, these instruments achieve the objective of avoiding delay to the 
travelling public but we believe that they may do so to the detriment of the 
objective of improving access for the disabled. The House may also wish to 
consider the duration and cumulative impact of such exemption orders. 
Against the background of wider discussion on the draft Disability 
Discrimination Bill and the current review of the RVAR, we believe 
that it is timely to draw these Orders to the special attention of the 
House on the ground that they may imperfectly achieve their policy 
objective.  
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INSTRUMENTS NOT REPORTED 

The Committee has considered the instruments set out in Appendix 1 
and has determined that the special attention of the House need not 
be drawn to them. 

8. Correspondence from John Hutton, MP, Minister of State for Health, dated 
13 September 2004, in connection with SI 2004/1772 General Medical 
Services (Transitional Measure relating to Non-Clinical Partners) Order 
2004 is printed at Appendix 2 to this Report. 

9. Correspondence from Melanie Johnson, MP, the Parliamentary Under-
Secretary of State for Public Health, Department of Health, dated 14 
September 2004, in connection with SI 2004/2040 Food Protection 
(Emergency Prohibitions) (Scallops) (Irish Sea) Order 2004 and SI 
2004/2123 Food Protection (Emergency Prohibitions) (Scallops) (Irish Sea) 
(Amendment) Order 2004 is printed at Appendix 3 to this Report. 

10. Correspondence from Des Browne, MP, Minister of State for the Home 
Office, dated 10 September 2004, in connection with SI 2004/2109 British 
Nationality (General) (Amendment) Regulations 2004 is printed at 
Appendix 4 to this Report. 
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APPENDIX 1: INSTRUMENTS TO WHICH THE COMMITTEE DOES NOT 
DRAW THE SPECIAL ATTENTION OF THE HOUSE 

Instruments subject to annulment 

SI 2004/1772 General Medical Services (Transitional Measure relating to Non-Clinical 
Partners) Order 2004 

SI 2004/1808 Building (Amendment) (No. 2) Regulations 2004 

SI 2004/1816 Controls on Nonylphenol and Nonylphenol Ethoxylate Regulations 2004 

SI 2004/1830 Commonhold (Land Registration) Rules 2004 

SI 2004/1835 Magistrates’ Courts Warrants (Specification of Provisions) (Amendment) 
Order 2004 

SI 2004/1870 Freedom of Information (Additional Public Authorities) (Amendment) 
Order 2004 

SI 2004/1895 Tax Credits (Provision of Information) (Functions Relating to Health) 
(Scotland) Regulations 2004 

SI 2004/1972 Care Standards Act 2000 (Extension of the Application of Part 2 to Adult 
Placement Schemes) (England) Regulations 2004 

SI 2004/1977 Merchant Shipping (Fees) (Amendment) Regulations 2004 

SI 2004/2040 Food Protection (Emergency Prohibitions) (Scallops) (Irish Sea) Order 
2004 

SI 2004/2045 Criminal Defence (Funding) (Amendment) Order 2004 

SI 2004/2046 Criminal Defence Services (General) (No. 2) (Amendment) Order 2004 

SI 2004/2064 Excise Warehousing (Energy Products) Regulations 2004 

SI 2004/2065 Biofuels and Other Fuel Substitutes (Payment of Excise Duties etc.) 
Regulations 2004 

SI 2004/2070 Care Standards Act 2000 (Extension of Protection of Vulnerable Adults 
Scheme) Regulations 2004 

SI 2004/2099 Road Vehicles (Registration and Licensing) (Amendment) (No. 4) 
Regulations 2004 

SI 2004/2101 Rent Officers (Housing Benefit Functions) (Student Accommodation) 
Amendment Order 2004 

SI 2004/2102 Road Vehicles (Construction and Use) (Amendment) (No. 2) 
Regulations 2004 

SI 2004/2106 Motor Vehicles (Type Approval and Approval Marks) (Fees) 
(Amendment) Regulations 2004 

SI 2004/2109 British Nationality (General) (Amendment No. 2) Regulations 2004 

SI 2004/2110 Merchant Shipping (Vessel Traffic Monitoring and Reporting 
Requirements) Regulations 2004 

SI 2004/2111 Road Traffic (Permitted Parking Area and Special Parking Area) (County 
of East Sussex) (District of Lewes) Order 2004 

SI 2004/2123 Food Protection (Emergency Prohibitions) (Scallops) (Irish Sea) 
(Amendment) Order 2004 
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SI 2004/2141 Education (School Performance Information) (England) (Amendment) 
Regulations 2004 

SI 2004/2142 Education (School Teachers’ Pay and Conditions) (No. 2) Order 2004 

SI 2004/2145 Food Safety (Act of Accession concerning the Czech Republic and other 
States) (Consequential Amendments) (England) Regulations 2004 

SI 2004/2146 Feeding Stuffs (Sampling and Analysis) (Amendment) (England) 
Regulations 2004 

SI 2004/2147 National Clinical Assessment Authority (Establishment and 
Constitution) Amendment Order 2004 

SI 2004/2154 Social Fund Winter Fuel Payment (Amendment) Regulations 2004 

SI 2004/2169 Fishing Vessels (Safety Training) (Amendment) Regulations 2004 

SI 2004/2174 Income Support (General) (Standard Interest Rate Amendment) (No. 3) 
Regulations 2004 

SI 2004/2177 Patents Act 2004 (Commencement No. 1 and Consequential and 
Transitional Provisions) Order 2004 

SI 2004/2178 Agricultural Wages (Abolition of Permits to Incapacitated Persons) 
Regulations 2004 

SI 2004/2181 Enterprise Act 2002 (Enforcement Undertakings and Orders) Order 
2004 

SI 2004/2186 Motor Vehicles (EC Type Approval) (Amendment) (No. 2) Regulations 
2004 

SI 2004/2187 Children and Family Court Advisory and Support Service (Reviewed 
Case Referral) Regulations 2004 

SI 2004/2197 Discharge of Fines by Unpaid Work (Issue of Summons) Regulations 
2004 

SI 2004/2198 Discharge of Fines by Unpaid Work (Pilot Schemes) Order 2004 

SI 2004/2241 Coal Mining Subsidence (Subsidence Adviser) (Revocation) Regulations 
2004 

SI 2004/2246 Social Security (Contributions) (Amendment No. 5) Regulations 2004 

SI 2004/2247 Distraint by Authorised Officers (Fees, Costs and Charges) (Northern 
Ireland) Regulations 2004 

Instrument subject to annulment (Northern Ireland) 

SR 2004/310 Children (Allocation of Proceedings) (Amendment) Order (Northern 
Ireland) 2004 

SR 2004/311 Declarations of Parentage (Allocation of Proceedings) (Amendment) 
Order (Northern Ireland) 2004 

SR 2004/335 Open-Ended Investment Companies Regulations (Northern Ireland) 
2004 
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APPENDIX 2: CORRESPONDENCE (SI 2004/1772) 

Letter from the Chairman to John Hutton, MP, Minister of State for Health, 
Department of Health 

I am writing as Chairman of the Lords Committee on the Merits of Statutory 
Instruments. At a meeting yesterday, the Committee gave preliminary consideration to SI 
2004/1772 The General Medical Services (Transitional Measure relating to Non-Clinical 
Partners) Order. This corrects an oversight in an earlier Order which introduced a revised 
form of General Medical Services (GMS) contract from 1 April 2004.  

We understand that although the intention was to include non-GP partners in the new 
contractual arrangements, the effect of the oversight was to invalidate those GMS 
contracts including, for example, practice managers. While the new Order regularises the 
position from 3 August, the date when it came into effect, paragraph 17 of the 
Explanatory Memorandum explains that it is not possible to remedy the defect for the 
period 1 April – 2 August. The Explanatory Memorandum estimates that this problem 
may affect about 50 GMS contracts. We would be grateful if you would clarify the current 
position of such GMS contracts and give an indication of how open they are to challenge 
for the period 1 April – 2 August 2004.  

8 September 2004. 

Letter from John Hutton, MP, Minister of State for Health, to the Chairman 

The Committee has raised the following concern in relation to the General Medical 
Services (Transitional Measure Relating to Non-Clinical Partners) Order 2004 (“the 
Order”):  

We understand that although the intention was to include non-GP partners in the new contractual 
arrangements, the effect of the oversight was to invalidate those GMS contracts including, for 
example, practice managers. While the new Order regularises the position from 3 August, the date 
when it came into effect, paragraph 17 of the Explanatory Memorandum explains that it is not 
possible to remedy the defect for the period from 1 April – 2 August…We would be grateful if you 
could clarify the current position of such GMS contracts and give an indication of how open they 
are to challenge for the period from 1 April – 2 August 2004. 

The Department’s view is that, during the period from 1 April – 2 August 2004, the 
affected GMS contracts were voidable rather than void. If the contracts had been void, 
they would have had no legal effect from the beginning; as voidable contracts, they did 
take effect from the beginning. 

Thereafter, during the window period from 1 April – 2 August, the affected contracts 
remained valid but there was the possibility that a Primary Care Trust could take action 
against a practice with an affected contract, either by seeking to annul the contract or by 
seeking to impose contract sanctions for breach of paragraph 113(2)(a) of Schedule 6 to 
the NHS (GMS Contracts) Regulations 2004 (S.I. 2004/291). The Department is not 
aware of any attempts by a Primary Care Trust to annul a GMS contract or impose 
contract sanctions because of the defect cured by the Order, and it believes that it would 
have become aware of any such attempts, had there been any. 

Since 3 August, the defect has been cured by the Order and the Department’s view is that 
the right of annulment of an affected contract in respect of the window period has been 
extinguished. Furthermore, as the affected practices are no longer in breach, the 
Department’s view is that imposing a contract sanction in respect of the window period 
could not now be justified. In any event, there is no evidence that any Primary Care Trust 
has suffered financial loss as a consequence of the defect cured by the Order, so there 
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appears to be no practical basis for action to be taken now in respect of the affected 
contracts. 

Accordingly, in the Department’s view, the affected contracts are effectively no longer 
open to challenge on account of the cured defect. 

13 September 2004                    



 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 9 

APPENDIX 3: CORRESPONDENCE (SI 2004/2040 AND SI 2004/2123) 

Letter from the Chairman to Melanie Johnson, MP, Parliamentary Under- 
Secretary of State for Public Health, Department of  Health 

I am writing as Chairman of the Lords Committee on the Merits of Statutory 
Instruments. Yesterday the Committee gave preliminary consideration to two Orders: SI 
2004/2040 The Food Protection (Emergency Prohibitions) (Scallops)(Irish Sea) Order 
2004 and SI 2004/2123 The Food Protection (Emergency Prohibitions) (Scallops)(Irish 
Sea) (Amendment) Order 2004 which corrected it.  Whilst the Committee recognises the 
need for the ban on scallop fishing imposed by these Orders, we would be grateful if you 
could provide further clarification about its practical implementation.  

Communication of the ban  

Swift action when toxic shellfish are identified is, of course, essential and the first 
instrument came into force immediately for this reason. Could you please explain how you 
communicate such bans to those active in the industry and how the message is spread 
promptly so as to prevent both profitless catches and contaminated food entering the food 
chain.  

Testing 

Given the immediate effect of the ban, please could you also explain the sequence of 
events in relation to SI 2004/2040: what was the lead time between the sample being 
taken and the test results revealing the presence of the toxins; what time elapsed between 
the test results identifying the problem and the legislation being signed; and at what point 
was the industry informed of the ban?  

It would be helpful if you could explain why this ban was so urgent and the degree of risk 
to humans from amnesic shellfish poisoning. Is such testing undertaken routinely or only 
in consequence of a report of ill effects from a consumer? 

8 September 2004. 

Letter from Melanie Johnson, MP, Parliamentary Under-Secretary of State for 
Public Health, to the Chairman 

Thank you for your letter of 8 September seeking information on two points concerning 
the above Order, which prohibits the harvesting and taking of king scallops from a 
specified designated area. You sought information on the following: 

Communication of the ban  

Q. Swift action when toxic shellfish are identified is, of course, essential and the first 
instrument came into force immediately for this reason. Could you please explain how you 
communicate such bans to those active in the industry and how the message is spread 
promptly so as to prevent both profitless catches and contaminated food entering the food 
chain?  

A. When positive marine biotoxin results off-shore sites are identified from the Food 
Standards Agency’s (FSA) monitoring programmes, the FSA aims to inform all interested 
parties as soon as possible of any prohibition. Where possible this is done by email and 
facsimile as well as hard copy to assist speed of notification. In Scotland, on the day a 
positive result is notified, a letter is issued to interested parties and individuals, including 
fishery organisations, advising them of the prohibition. In addition, a hotline is available 
for fishermen to obtain the latest information on harvesting restrictions. In England and 
Wales, the information is cascaded by email on the day the result is received to the 
relevant Local Authorities and the local offices of the Sea Fisheries Inspectorate of Defra, 
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who disseminate the information to the local industry. If the prohibition is in England and 
Wales the Shellfish Association of Great Britain is informed of the prohibition by the FSA. 

Testing 

Q. Given the immediate effect of the ban, please could you also explain the sequence of 
events in relation to SI 2004/2040: what was the lead time between the sample being 
taken and the test results revealing the presence of the toxins; what time elapsed between 
the test results identifying the problem and the legislation being signed; and at what point 
was the industry informed of the ban?  

A. Scallop samples, from box IS6 were collected as part of the FSA Scotland monitoring 
programme on 19 July 2004. The test results were received by the FSA on 27 July 2004, 
eight days after the sample had been taken. The FEPA Order prohibiting the harvesting of 
king scallops from the Scottish part of the specified area was signed in Scotland on 28 
July, 24 hours after notification of the positive result. The FEPA (2004/2040) Order, for 
the English part of the specified area, was signed on 29 July, 48 hours after notification of 
the positive result. The industry in Scotland was informed of the positive result on the day 
of notification  (27 July) and of the implementation of the FEPA Order prohibiting the 
harvesting of king scallops on 28 July. In England, the industry was informed of the 
implementation of the FEPA Order on 29 July, the date the Order was signed 

Background Information 

On 27 July the FSA in Scotland issued an advice note to all fishery organisations, advising 
that harvesting of King scallops must cease immediately from box IS6 due to levels of ASP 
above the statutory limit. The telephone hotline for fishermen to obtain the latest 
information on harvesting restrictions, was also updated on the 27th July. It should be 
noted that catches from box IS6 are almost entirely landed in Scotland with only one 
English vessel known to fish the box.  

The FEPA Order (2004/2040) formally banning fishing of King scallops from the English 
zone of IS6 was signed and issued on 29 July. On that day, relevant Local Authorities and 
Defra Sea Fisheries Inspectorate were made aware of the Order. This information was 
then passed to the local industry and interested organisations. 

I am copying this letter to Sir John Krebs, Chairman of the Food Standards Agency. 

14 September 2004 
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APPENDIX 4: CORRESPONDENCE (SI 2004/2109) 

Letter from the Chairman to Des Browne, MP, Minister of State for the Home 
Office, Home Office 

I am writing as Chairman of the Lords Committee on the Merits of Statutory 
Instruments. Yesterday the Committee gave preliminary consideration to SI 2004/2109 
British Nationality (General) (Amendment No 2) Regulations which were laid on 11 
August 2004. We are considering drawing them to the special attention of the House. 

These Regulations modify SI 2004/1726 British Nationality (General) (Amendment) 
Regulations 2004 which set the required standard of English competence required of an 
applicant for naturalisation as a British citizen under section 6 of the British Nationality 
Act 1981 as an English for Speakers of Other Languages (ESOL) Entry 3 qualification 
approved by the Qualifications and Curriculum Authority. We understand that since 
those Regulations were laid on 7 July, you have been subject to lobbying and, in 
consequence have sought, through these amending Regulations, to add another way to 
demonstrate a good knowledge of English by means of an interview with a designated 
person.  

While the policy objective is clear, there seems to be, as yet, no structured way to achieve 
it. The Home Office website, on 6 September, stated that only Notaries were currently 
designated to conduct this test and that it should be done on the basis of a face to face 
interview. The Committee would like to know what instructions have been issued to 
designated persons to ensure that these interviews are consistent throughout the country 
and require a similar level of competence to the ESOL examination? 

In the Explanatory Memorandum which accompanies the Regulations it states that “it is 
proposed to designate Members of Parliament, local councillors, Justices of the Peace and 
other persons of similar standing for this purpose”. The Committee expressed concern 
about the difficult position such persons would be placed in if they had been subject to 
fraud by an applicant (e.g. in sending along a substitute). The Committee would like to 
know what checks the designated person is required to make to ensure that the person 
whose proficiency they have examined and the applicant are one and the same? And what 
checks the Registrar might subsequently carry out with the same objective. 

In particular the Committee was concerned over the position of any elected 
representatives who, following an interview, found themselves having to refuse to sign the 
certificate of competence, since this could well lead to recriminations from members of 
their own constituency. The Committee therefore questions whether any elected 
representatives should be appointed as designated persons. 

8 September 

Letter from Des Browne, MP, Minster of State for the Home Office, to the 
Chairman 

Thank you for your letter of 8 September about these Regulations.   

The Regulations are of course consequent upon the requirement, introduced in July and 
derived from the Nationality, Immigration and Asylum Act 2002, that all applicants for 
naturalisation as British citizens should be able to speak English to a set minimum 
standard, known as ESOL Entry 3.   

The intention behind these Regulations is to provide a simple, pragmatic way in which 
those people who are native English speakers (eg Australians, New Zealanders), or who 
have language skills of an equivalent standard to those of a native English speaker, can 
demonstrate this.  I must emphasis that is not the intention to ask those of whom we 
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designate under these Regulations, to make fine judgements about whether or not 
someone meets a level of competence similar to that of the ESOL Entry 3 qualification.  
They will simply be asked to certify that, in their opinion, the person before them has a 
level of competence in spoken English that could reasonably be expected of an 
Anglophone of full age and capacity.   

We think that, in practice, most native (or fluent) English speakers will take the easier, 
and potentially cheaper, option of submitting to the Nationality Group in Liverpool an 
educational certificate that shows they have studied for that qualification in English and 
many are already so doing.  We already have procedures in place for this.  These new 
arrangements will therefore be of most benefit to fluent English speakers who are unable 
to produce an educational certificate. 

You express particular concern about the possible designation of Members of Parliament.  
The list of people to be designated which we gave in the Explanatory Memorandum was 
indicative only, and we are in fact consulting the Speaker before we make a final decision 
on the designation of Members of Parliament. 

If Members were so designated, they would not of course be under any obligation to 
undertake this role and they would be perfectly at liberty to decline to do so.  However, it 
is my belief that speaking to someone to certify their language skills would provide an 
excellent opportunity for Members to meet and communicate with new constituents.  It is 
often the case that the only contact Members have with migrants is to give them bad 
news, perhaps about an unsuccessful immigration application.  This role has the potential 
to be a much more positive one, in that it will provide an opportunity to assist new citizens 
by providing them with practical help in taking forward their application for 
naturalisation.  It will also give an opportunity to talk about the greater involvement in 
civic and electoral processes that naturalisation brings with it, thus supporting the aim of 
helping new citizens become better equipped to play a full part in UK society.  However, I 
await the response and advice of the Speaker on this and on any other aspect of this 
proposed designation before making a final decision. 

You asked [printed below] about the guidance offered to designated persons.  I enclose a 
copy of the guidance so far issued, which is written with the specific circumstances of 
notaries in mind, since they are the only persons so far designated for this purpose.  It will 
be modified as necessary as and when other groups of people are designated.  While 
notaries have a professional obligation to satisfy themselves of the identity of the person 
with whom they are dealing, we would not intend to require more in the way of 
verification procedures from other designated persons than could reasonably be expected 
of them.   

We feel we can take this line because we have other acceptable safeguards in place.  
Firstly, existing Regulations include the power to check the bona fides of an applicant with 
referees and this will be done whenever there is an element of doubt.  Furthermore, if an 
applicant does not have the required standard of English, or if a certificate to this effect 
has been improperly transferred to another person, it is likely to be picked up at a 
citizenship ceremony.  In such circumstances, it will be open to Registrars to decline to 
administer the Oath of Allegiance and to refer the matter back to Nationality Group for 
investigation. 

Finally, you make the point that an elected representative refusing to sign a certificate of 
competence might be subject to recriminations from members of their own constituency.  
I am sure that this is an issue that the Speaker will have in mind in the context of our 
consultation with him.  However, as I have said before, these provisions will apply only to 
applicants with native, or extremely well developed, language skills.  I would hope that, on 
the rare occasions when someone seeks certification even though they clearly do not meet 
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this test, a Member would be able to explain to them in a tactful and constructive manner 
that they should explore an alternative method, perhaps by taking an English course.   

I hope that this will serve to allay your concerns. 

13 September 2004 

 

A guidance note for designated persons 

 
As a designated person, you may be asked to certify that a person who wants to become a 
British citizen is a native English speaker or fluent in English.  This note explains what is 
being asked of you.   

During the summer of 2004, new regulations were brought in which require people who 
seek naturalisation as British citizens, in addition to satisfying other requirements, to have 
a sufficient knowledge of English.  (A sufficient knowledge of Scottish Gaelic or Welsh is 
an alternative, but separate procedures apply in those cases).   

The level of “sufficient knowledge of English” is defined in terms of the standard ESOL 
(English for Speakers of Other Languages) qualifications.  A person who has ESOL at 
entry 3 level, which is sufficient to conduct a conversation or get detailed information 
from a timetable, will be accepted as possessing sufficient knowledge of the English 
language for naturalisation purposes.   

In the nature of things, ESOL qualifications will usually be held only by people for whom 
English is not their first language.  But there will be many people who seek naturalisation 
who do speak English as their first language.  If they have educational qualifications which 
could only be obtained by English speakers, such as GCSEs, A levels, or degrees from 
English-speaking universities, these will be accepted as proof of their knowledge of 
English.  The Government does not want to put these people to the trouble of taking an 
ESOL test if it can be avoided.  It has therefore set up an alternative procedure designed 
for the needs of native speakers, and it invites your help in making that procedure work.   

Notaries public have been designated by the Government as people who may certify that a 
person has a knowledge of English to the level reasonably expected of a person of full age 
and capacity whose native language is English.  (Other groups are likely to be added to 
this list in due course).   

This can only been done on a face to face basis.  A brief conversation should be enough to 
enable you to decide whether in your opinion the person before you is a native English 
speaker, or alternatively has a command of English as good as the average native speaker.  
If you are satisfied that the person meets this criterion, please prepare and sign a certificate 
in the form below and hand it back to the person concerned:  they will then submit it 
together with the rest of the required documentation to the Home Office's Naturalisation 
Department.   

If you are not satisfied, you should of course not sign the certificate; but this does not 
mean that the person may not qualify as an English citizen.  If they have any educational 
certificates (for instance, GCSE, A levels or University degrees) which could not have 
been obtained without a knowledge of English they may submit these as evidence in line 
with the instructions on the Home Office's website:  this procedure will not involve you.  
Or, if they have no such certificates, they should be advised to contact a local further 
education college or private English language school to be assessed against the ESOL 
criteria.   

You do not need to take special measures to verify the identity of the person before you.  
Any case where a certificate is improperly transferred to another person is likely to be 
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picked up at the subsequent citizenship ceremony.  If, however, you have any reason to 
suspect abuse, you are invited to contact the Home Office Nationality Department (PO 
Box 12, Liverpool L69 2UX). 
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APPENDIX 5:DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London SW1) (no 
personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Director, Forensic Investigative Associates plc 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex from 
proposals for a third London airport; has not been active for some twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigating Powers Act 
2000 

Lord Desai 
Chairman, AHA Communications Ltd (a company producing brochures and 
designing websites) 
Director, Centre for the Study of Global Governance, London School of Economics 
Professor of Economics, London School of Economics 
Secretarial assistance provided at place of full-time employment (London School of 
Economics) 
Hon. President, City Roads (drug rehabilitation charity) 
Hon. President, Islington South and Finsbury Labour Party 
Trustee, Tribune Newspaper 

Lord Graham of Edmonton 
Consultancy with the Co-operative Group (£16,000 per annum) 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Sainsbury Centre for Mental Health 
Senior Policy Adviser, Kings Fund 
Member, Advisory Board, Commission for Health Audit and Inspection  
Adviser, University Hospital Birmingham NHS Trust 
Adviser, Beechcroft Wansbroughs Lawyers 
Adviser, Harrogate Management Centre 
Adviser, Turning Point (Substance Abuse Charity)  
Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS and 
healthcare issues 
Associate, Cumberlege Connections 
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Chair, Birmingham and Black Country Health Authority Modernisation Board 
Chair, National Patient Safety Agency 
Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Labour Party 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has alms 
houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk Borough 
Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 

 


