
Twenty-second Report 

INSTRUMENTS NOT REPORTED 

The Committee has considered the instruments set out in Appendix 1 
and has determined that the special attention of the House need not 
be drawn to them. 

Further information was sought by the Committee from the Office of the 
Deputy Prime Minister in connection with SI 2004/2475 Local Authorities 
(Goods and Services) (Public Bodies) (England) (No. 2) Order 2004, and  is 
printed as Appendix 2 to the Report. 
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APPENDIX 1: INSTRUMENTS TO WHICH THE COMMITTEE DOES NOT 
DRAW THE SPECIAL ATTENTION OF THE HOUSE 

Draft Instruments requiring affirmative approval 
Criminal Defence Service (Choice in Very High Cost Cases) (Amendment No. 2) 

Regulations 2004 
National Assembly for Wales (Transfer of Functions) Order 2004 

Instruments subject to annulment 

SI 2004/2475  Local Authorities (Goods and Services) (Public Bodies) (England) (No. 
2) Order 2004 

SI 2004/2559  Pesticides (Maximum Residue Levels in Crops, Food and Feeding Stuffs) 
(England and Wales) (Amendment) (No. 3) Regulations 2004 

SI 2004/2642 European Communities (Designation) (No. 5) Order 2004  

SI 2004/2665 Service Charges (Consultation Requirements) (Amendment) (England) 
Regulations 2004 

SI 2004/2684 Road Traffic (Special Parking Area) (GLA Roads and GLA Side Roads) 
Order 2004 

SI 2004/2686 Food Protection (Emergency Prohibitions) (Scallops) (Irish Sea) 
(Revocation) Order 2004 

SI 2004/2690 International Criminal Tribunal for the Former Yugoslavia (Freezing of 
Funds and Economic Resources) Regulations 2004 

SI 2004/2692 Genetically Modified Organisms (Transboundary Movements) (England) 
Regulations 2004 

SI 2004/2741 Export Control (Libya Embargo) Order 2004 
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APPENDIX 2: CORRESPONDENCE (SI 2004/2475) 

Letter from the Clerk to Nick Raynsford, MP, Minister for Local and Regional 
Government, Office of the Deputy Prime Minister 

At its latest meeting, the Committee gave preliminary consideration to SI 2004/2475 – the 
Local Authorities (Goods and Services) (Public Bodies) (England) (No.2) Order 2004.  I 
am writing to convey the Committee’s queries on this Order. 

The Explanatory Note to the Order makes it clear that it serves to designate Local 
Authority Building Control Advisory Services Limited (LABCAS) as a public body for the 
purposes of the Local Authorities (Goods and Services) Act 1970 ("the 1970 Act").   The 
Note further explains that the effect of the designation is to allow local authorities in 
England to provide goods and services to the body by way of an agreement for any 
purposes prescribed by section 1(1) of the 1970 Act; and that the designation also 
imposes restrictions on the agreements with local authorities that can be entered into by 
LABCAS. 

The background to this designation is set out at greater length in the accompanying 
Explanatory Memorandum (EM), notably in section 7.  The EM describes a project  
which is being promoted by the Ministry of Defence (MOD) – Project SLAM (“Single 
Living Accommodation Modernisation”) - using as a contractor a Bovis subsidiary 
company which intends to receive local authority building control services from LABCAS.  
The EM states in particular that the designation of LABCAS as a public body under the 
1970 Act is required because “MOD have been advised that local authorities could not 
otherwise provide their building control expertise to LABCAS and receive payment for 
doing so. Under the new trading powers contained in the Local Government Act 2003 
[“the 2003 Act”] many authorities (though not all) would be able to provide their building 
control expertise to LABCAS on a commercial basis, although this was not the case at the 
time the application was made”. 

Paragraph 7.7 of the EM focuses on the position of Birmingham City Council, described 
as one of the main suppliers of local authority building control services to LABCAS, for 
the purposes of Project SLAM.  The EM states that Birmingham cannot make use of the 
new trading powers under the 2003 Act because its overall performance has been 
categorised as “weak”.  Designation of LABCAS as a public body under the 1970 will 
enable Birmingham City Council to trade with LABCAS in circumstances where it would 
otherwise not have been able to do so. 

In considering the Order, the Committee took account of the description of the 1970 and 
2003 Acts provided in the EM.  This description offers the summary statements that the 
1970 Act “is concerned essentially with public-public trading”, while the  relevant 
provisions of the 2003 Act relate to “essentially public-private trading”.  The Committee 
noted in particular the acknowledgement in the EM that, under the trading powers 
contained in the  2003 Act, many authorities would be able to provide their building 
control expertise to LABCAS on a commercial basis.  Given that LABCAS will in turn act 
as a supplier of services to Bovis’ subsidiary company, the Committee took the view that 
this seemed an appropriate arrangement in the context of public-private trading. 

However, the Committee queried whether it was consistent with this arrangement that the 
possibility of trading with LABCAS should be opened up to Birmingham City Council (or 
indeed any other local authority) through use of the 1970 Act, which is concerned with 
public-public trading (albeit that such an arrangement may appear expedient because of 
the services that Birmingham City Council is expected to provide to LABCAS).  The 
Committee recognised that use of the 1970 Act was still open to the Secretary of State, 
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but questioned whether such use was still appropriate because of changed circumstances 
since the passage of that Act. 

Before deciding whether to bring this Order to the special attention of the House, the 
Committee wanted to seek Ministerial comment on these points. 

22 October 2004 

 

Letter from Phil Hope, MP, Parliamentary Under Secretary of State, Office of 
the Deputy Prime Minister 

Thank you for your letter of 22 October to Nick Raynsford on behalf of the Lords’ Select 
Committee on the Merits of Statutory Instruments. 

You say that, at its latest meeting, the Committee gave preliminary consideration to SI 
2004/2475 – the Local Authorities (Goods and Services) (Public Bodies) (England) 
(No.2) Order 2004.  Your letter conveyed the Committee’s queries on the Order.  

As you note, the Explanatory Note to the Order makes clear that it serves to designate 
LABCAS as a public body for the purposes of the 1970 Act.  The effect of the designation 
is to allow local authorities in England to provide goods and services to the body by way of 
an agreement for any purposes prescribed by section 1(1) of the 1970 Act.  The 
designation also imposes restrictions on the agreements with local authorities that can be 
entered into by LABCAS. 

The accompanying Explanatory Memorandum describes the project, which is being 
promoted by the Ministry of Defence (“MOD”) – Project SLAM (“Single Living 
Accommodation Modernisation”) - using as a contractor a Bovis subsidiary company 
which intends to receive local authority building control services from LABCAS.  The 
Memorandum states in particular that the designation of LABCAS as a public body under 
the 1970 Act is required because “MOD have been advised that local authorities could 
not otherwise provide their building control expertise to LABCAS and receive payment 
for doing so.  Under the new trading powers contained in the Local Government Act 
2003 [“the 2003 Act”] many authorities (though not all) would be able to provide their 
building control expertise to LABCAS on a commercial basis, although this was not the 
case at the time the application was made”. 

The Memorandum explains that Birmingham cannot make use of the new trading powers 
under the 2003 Act because its overall performance has been categorised as “weak”.  
Designation of LABCAS as a public body under the 1970 Act will enable Birmingham 
City Council to trade with LABCAS in circumstances where it would otherwise not have 
been able to do so. 

You say that, in considering the Order, the Committee took account of the description of 
the 1970 and 2003 Acts provided in the Memorandum.  This description offers the 
summary statements that the 1970 Act “is concerned essentially with public-public 
trading”, while the relevant provisions of the 2003 Act relate to “essentially public-private 
trading”.  The Committee noted in particular the acknowledgement in the Memorandum 
that, under the trading powers contained in the  2003 Act, many authorities would be able 
to provide their building control expertise to LABCAS on a commercial basis.  Given that 
LABCAS will in turn act as a supplier of services to Bovis’ subsidiary company, the 
Committee took the view that this seemed an appropriate arrangement in the context of 
public-private trading. 

You say that the Committee queried whether it was consistent with this arrangement that 
the possibility of trading with LABCAS should be opened up to Birmingham City Council 
(or indeed any other local authority) through use of the 1970 Act, which is concerned 



 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 5 

with public-public trading (albeit that such an arrangement may appear expedient because 
of the services that Birmingham City Council is expected to provide to LABCAS).  The 
Committee recognised that use of the 1970 Act was still open to the Secretary of State, 
but questioned whether such use was still appropriate because of changed circumstances 
since the passage of that Act. 

Perhaps I could respond as follows. 

Although the Committee speaks of changed circumstances since the passage of the 1970 
Act, we have made clear that the 1970 Act powers are still in place and that they operate 
in parallel with the 2003 Act trading powers (and, for that matter, other trading powers 
elsewhere in local government legislation).  This position is enshrined in the legislation.  I 
need to draw your attention to the primary power, a FAQ sheet published by ODPM and 
the Trading Guidance issued under section 96(2) of the 2003 Act (ODPM, July 2004). 

 

Local Government Act 2003 

First, section 95(2) of the Local Government Act 2003 provides that: 

"No order under this section may authorise a best value authority - 

 (a) ........ 

 (b) to do in relation to a person anything which it is authorised, apart from this 
section, to do in relation to him for a commercial purpose." 

Thus Best Value authorities are not authorised to trade under section 95 where they are 
authorised to trade under other powers. Section 95(2)(b) is expressly intended to preserve 
trading powers such as those contained in the 1970 Act. The trading powers in the 1970 
Act are commonly referred to by us as "public to public" trading. 

 

FAQ on Power to Charge and Trade (ODPM, September 2003) 

Secondly, ODPM produced a FAQ sheet, Powers to Charge and Trade FAQs - Local 
Government Act 2003 (September 2003, although an earlier version was posted during 
the Bill's passage).  This was designed to explain the policy underlying the provisions and 
to offer an informal view on some points of technical detail. It contains the following 
Question and Answer: 

Extract from FAQ 

“Q  What is the relationship with the Local Authorities (Goods and Services 

Act) 1970? 

A         Existing public to public trading powers under the provisions in the Local 
Authorities (Goods and Services) Act 1970 will continue unchanged. These will operate 
in parallel with the new powers. 

However, applications from bodies seeking public body designation under section 1(5) of 
the Act are unlikely to receive Ministerial approval where it appears that the body 
concerned is largely a local authority sponsored vehicle designed perhaps to avoid the 
statutory framework in sections 95 to 97 of the Act, or to facilitate quasi private trading 
opportunities for authorities categorised as “weak” or “poor”.” 

 

Trading Guidance (ODPM, July 2004) 

Thirdly, guidance on the trading power, Power for Local Authorities to Trade in Function 
Related Activities Through a Company (ODPM, July 2004). It contains the following: 
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Excerpt from Trading Guidance 

“19. Existing public to public trading activities under the Local Authorities (Goods and 
Services) Act 1970 (“the 1970 Act”) will remain.  These will operate in parallel with the 
section 95 trading power.  Applications from bodies seeking public body designation 
under section 1(5) of the 1970 Act will not receive Ministerial approval where it appears 
that the body seeking the designation is largely a local authority sponsored vehicle 
designed perhaps to avoid the statutory framework in sections 95 and 96 of the Act (i.e. 
requirement to trade through a company), or to facilitate quasi private trading 
opportunities for local authorities categorised as “weak” or “poor” under CPA.  The 
powers contained in the Trading Order are primarily concerned with public to private 
trading.” 

As explained in the Memorandum, the 1970 Act provides a power for the Secretary of 
State to order that any person(s) appearing to be exercising functions of a public nature 
shall be a public body for the purposes of this Act.  The continued availability of the 1970 
Act powers mean that notwithstanding the powers in the 2003 Act, the Secretary of State 
still has the discretion to grant a designation under the 1970 Act, subject to his being 
satisfied that the body is exercising functions of a public nature.  Accordingly the 
Secretary of State could designate a body which is operating in the area of a local 
authority categorised as "weak", which would as a consequence enable that authority to 
trade with that body in circumstances where it would have been precluded from doing so.  

In this case the Secretary of State is satisfied that the applicant is a person who appears to 
him to be exercising functions of a public nature.  He is satisfied that without a 
designation under the 1970 Act, Birmingham City Council, and other authorities 
categorised as "weak” or "poor", would not be able to enter into a trading arrangement 
with LABCAS.  The Secretary of State has decided to exercise his discretion in favour of 
an Order under the 1970 Act (subject to restrictions), because the scope of the LABCAS 
trading agreements involving local authorities are of a limited nature. 

In conclusion to your letter you said that before deciding whether to bring this Order to 
the special attention of the House, you wished to receive Ministerial comment on these 
points.  I hope that you have found my explanation reassuring and that the Committee is 
satisfied that there is no cause to bring this Order to the special attention of the House. 

28 October 2004 



 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 7 

APPENDIX 3: DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London SW1) (no 
personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex from 
proposals for a third London airport; has not been active for some twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigating Powers Act 
2000 

Lord Desai 
Chairman, AHA Communications Ltd (a company producing brochures and 
designing websites) 
Director, Centre for the Study of Global Governance, London School of Economics 
Professor of Economics, London School of Economics 
Secretarial assistance provided at place of full-time employment (London School of 
Economics) 
Hon. President, City Roads (drug rehabilitation charity) 
Hon. President, Islington South and Finsbury Labour Party 
Trustee, Tribune Newspaper 

Lord Graham of Edmonton 
Consultancy with the Co-operative Group (£16,000 per annum) 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Kings Fund 
 Adviser, University Hospital Birmingham NHS Trust 
Adviser to Beechcroft Wansbroughs Solicitors and Brightwater Regulatory 
Consulting Limited (trading as Beechcroft Wansbroughs Consulting) 
Adviser, Beechcroft Wansbroughs Solicitors 
Adviser, Harrogate Management Centre 
 Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS and 
healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Solihull NHS Strategic Partnering Board 
Chair, National Patient Safety Agency 
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Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Senior Associate Fellow – Warwick University Business School 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has alms 
houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk Borough 
Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 

 


