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The Select Committee on the Merits of Statutory Instruments  
The Merits of Statutory Instruments Committee was appointed by the House of Lords on 17 December 
2003 with the terms of reference “to consider every instrument which is laid before each House of 
Parliament and upon which proceedings may be or might have been taken in either House of 
Parliament, in pursuance of an Act of Parliament, being: 
 (i)   a statutory instrument, or a draft of a statutory instrument; 

(ii)  a scheme, or an amendment of a scheme, or a draft thereof, requiring approval by 
statutory instrument; or 

(iii)  any other instrument (whether or not in draft), where the proceedings in pursuance of 
an Act of Parliament are proceedings by way of an affirmative or negative resolution; 

but excluding any Order in Council or draft Order in Council made or proposed to be made under 
paragraph 1 of the Schedule to the Northern Ireland Act 2000 and any remedial order or draft remedial 
order under Schedule 2 to the Human Rights Act 1998 and any draft order proposed to be made under 
section 1 of the Regulatory Reform Act 2001, or any subordinate provisions order made or proposed to 
be made under that Act; 
with a view to determining whether the special attention of the House should be drawn to it on any of 
the following grounds: 

(a) that it is politically or legally important or gives rise to issues of public policy likely 
to be of interest to the House; 

(b) that it is inappropriate in view of the changed circumstances since the passage of the 
parent Act; 

 (c) that it inappropriately implements European Union legislation; 
 (d) that it imperfectly achieves its policy objectives.” 

Current Membership 
The Members of the Merits of Statutory Instruments Committee are: 

 
Lord Addington   Lord Hunt of Kings Heath (Chairman)  
Lord Armstrong of Ilminster  Lord Jopling 
Lord Boston of Faversham  Lord Methuen 
Viscount Colville of Culross  Earl of Northesk 
Lord Desai   Viscount Ullswater 
Lord Graham of Edmonton 

Publications 
The Committee’s reports are published by The Stationery Office by Order of the House. All 
publications of the Committee are on the internet at 
http://www.parliament.uk/parliamentary_committees/merits.cfm 

General Information 
General information about the House of Lords and its Committees, including guidance to witnesses, 
details of current inquiries and forthcoming meetings is on the internet at 
http://www.parliament.uk/about_lords/about_lords.cfm 
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If you have any queries regarding the Committee and its work, please contact the Clerk to the Merits of 
Statutory Instruments Committee, Delegated Legislation Office, House of Lords, London, SW1A 0PW. 
The telephone number is 020 7219 3233/8821. The fax number is 020 7219 2571. 
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Twenty-third Report 

INSTRUMENTS REPORTED 

The Committee has considered the following instruments, and has 
determined that the special attention of the House should be drawn to 
them on the grounds specified. 

A. SI 2004/2689 Common Agricultural Policy Single Payment and 
Support Schemes (Appeals) (England) Regulations 2004  

1. The Common Agricultural Policy Single Payment and Support Schemes 
(Appeals) (England) Regulations 2004 (“the Regulations”) are laid under 
section 56(1) and (2) of the Finance Act 1973 in relation to fees charged by 
the Secretary of State, and in all other respects under section 2(2) of the 
European Communities Act 1972. 

2. The Department for Environment, Food and Rural Affairs (DEFRA) has 
provided an Explanatory Memorandum (EM) to accompany the 
Regulations.   

3. Paragraph 2.1 of the EM states that “the Regulations enable the Secretary of 
State to establish procedures for dealing with farmers’ appeals against decisions 
under the legislation giving effect to the reformed common agricultural policy 
(“CAP”).  The procedures which the Secretary of State can establish include setting 
up an appeals panel to make a recommendation to her about how an appeal should 
be decided.  If an appeals panel is established, the Regulations give the Secretary of 
State power to make a charge of no more than £100 to farmers who appeal to the 
panel and also to pay reasonable remuneration and expenses to panel members”. 

4. Paragraph 7.2 of the EM states that the appeals procedures to be set up 
under the Regulations will already be familiar to farmers, since they “mirror 
procedures already established under the Common Agricultural Policy Support 
Schemes (Appeals) Regulations 2002 (S.I. 2002/646) and the Common 
Agricultural Policy Non-IACS Support Schemes (Appeals) (England) Regulations 
2004 (S.I. 2004/590), which make provision about appeals against decisions 
relating to support schemes under the existing CAP system”. 

5. The Committee sought clarification from DEFRA of two aspects of the 
Regulations.  We noted that Regulation 4(1) provides that “the Secretary of 
State may establish an appeal procedure …” and asked what was the Secretary 
of State’s intention in this regard.  We were advised by DEFRA that it had 
been agreed by the relevant Minister, acting on behalf of the Secretary of 
State, that an appeal procedure would be available; and that arrangements 
had been made for its operation once the necessary legislation was in place. 

6. We also noted that Regulation 4(2) provides that the Secretary of State may 
establish an appeals panel to consider appeals and to make recommendations 
before the final determination of the appeal by the Secretary of State, but 
that the Regulations contain no explicit requirement that the Secretary of 
State should give reasons for such a determination. 

7. The further advice offered to us by DEFRA referred to the availability to 
farmers of official guidance entitled Single Payment Scheme Appeal Procedure in 
England which outlines the so-called two-stage process for appeals.  In 
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particular, DEFRA’s advice commented that “… following the internal review 
of the case by the RPA Customer Relations Unit (CRU) … the appellant will 
receive a copy of a case summary setting out the facts of their case and the reasons 
behind the decision to reject.  If the appellant wishes to take the case further they 
may ask for their case to be considered by an independent panel.  It is principally 
this stage of the appeal procedure which is supported by the [Regulations].  … the 
CRU will write to the appellant with the Minister’s decision enclosing a copy of the 
Panel’s recommendation.  As a result of these two parts of the procedure the 
appellant will have been made aware of the background which is provided to the 
Appeal Panel, in the form of the case summary, and the Panel’s recommendation 
against which the Minister will have made their decision”. 

8. While we accept that the guidance made available to farmers by DEFRA 
offers a clear explanation of the appeal procedure, we remain concerned that 
the Regulations do not provide explicitly that the Secretary of State should 
give reasons for the final determination of the appeal.  The guidance to 
which DEFRA has referred provides no assurance in this regard.  

The Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House.  

 

B. Draft Criminal Justice Act 2003 (Categories of Offences) 
Order 2004 

9. This Order implements sections 98 – 110 of the Criminal Justice Act 2003 
(“the 2003 Act”) which allow evidence of bad character to be heard in a 
subsequent prosecution for a similar offence. It introduces two categories of 
offences – theft and child sex offences – for which a defendant’s previous 
convictions would become admissible evidence in a subsequent criminal trial 
for an offence within the same category.  

10. The Order paves the way for similar regulations on other categories of 
offence and the bad character provisions of the 2003 Act are due to be 
implemented in full in mid-December.  

11. The Home Office has stated that this Order will “enable juries to have much 
greater access to information about a defendant’s previous convictions and other 
misconduct, where such information is relevant and likely to throw new light on a 
case without unduly prejudicing the fairness of the trial. This reverses the current 
position in which evidence of a defendant’s bad character is generally inadmissible in 
criminal proceedings”. 1 

12. Safeguards will exist to ensure fairness; in particular a court will retain the 
discretion to exclude evidence where it concludes the prejudicial effect on the 
jury would be greater than its probative value. However the Home Office has 
made it clear that “the strong presumption should be that the conviction should be 
revealed to the jury”. 1 

13. The Explanatory Memorandum accompanying the Order explains at 
paragraph 7.1 that the provisions of this Order implement a reversal of 
previous common law rules which prevented the prosecution from producing 
in a trial evidence of a defendant’s previous misconduct. Although this rule 
was subject to certain exceptions e.g. the “similar fact rule”, we understand 

                                             
1 Home Office press release  328/2004 of 25 October 2004. 
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that its use was rare and tightly circumscribed. The House may wish to 
inquire further into the timing and nature of the training to be 
provided for judges and others in the criminal justice system to which 
paragraph 8.2 of the Explanatory Memorandum refers. 

14. This issue was debated at length during the passage of the 2003 Act and 
significant amendments were discussed at the Lords Report stage on 4 
November 2003 (HL Hansard, cols 719-750). The provision was described 
by Lord Kingsland as “an ocean-going departure from existing law” and most of 
the speakers were concerned about how the burden of proof would fall. Lord 
Ackner referred to a memorandum by the Lord Chief Justice and the judges 
of the Court of Appeal Criminal Division which stated that :  

“The provisions as a whole are extremely confusing and will prove very difficult to 
interpret. They will result in lengthy arguments in court, more appeals and more 
scope for technical errors on the part of the trial judge that could give rise to 
convictions being overturned. Evidence that would previously have been considered 
neither admissible nor relevant will apparently be treated as both admissible and 
relevant”.  (col 730) 

15. Lord Alexander of Weedon referred to the views of the Law Society, Justice, 
and the Bar Council. He quoted the view of the Legal Action Group which 
said that the Government's proposals would “allow evidence of the defendant's 
bad character to be admitted more readily. …This may result in encouraging the 
police to focus investigations on people with previous convictions. We also believe 
that fact finders will be heavily influenced by information about previous 
misconduct, and that the presumption of innocence will be undermined” (col 731). 

16. Baroness Scotland of Asthal responded for the Government. She said that 
there was general agreement that the current rules would not do and needed 
to change but scope for argument remained on exactly how the rules should 
be reformed. She explained that the object of these provisions was to build 
on recognised concepts in the current law, but state them in a comprehensive 
and coherent fashion accessible to all and capable of straightforward 
application. They aimed to apply justice for victims, witnesses and the 
accused rather than securing convictions at the expense of the rights of 
defendants. She stated: “clear safeguards have been built into the scheme to ensure 
that the burden of proof continues to rest on the prosecution and that trials are 
conducted fairly. However, this is about ensuring that the rules are clear and 
facilitate the admission of evidence of previous offending or other misconduct where 
it is appropriate and safe to do so”(col 734). 

The Committee wishes to draw this first use of  powers in the 2003 Act 
to the special attention of the House on the ground that it is a matter 
of public policy likely to be of interest to the House. Since, in debating 
the Bill, all participants agreed that this measure represented a 
significant change to the previous custom and practice of common 
law rules, the Committee also draws it to the special attention of the 
House on the ground that it is legally important. 

 

C. Draft Environmental Information Regulations 2004 

17. The Regulations implement Directive 2003/4/EC (“the Directive”) on public 
access to environmental information.  The Department for Environment, 
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Food and Rural Affairs (DEFRA) has provided an Explanatory 
Memorandum (EM) and Transposition Note to accompany the Regulations. 

18. In section 7 of the EM, DEFRA describes the objectives of the Directive as: 
(a) to guarantee the right of access to environmental information held by or 
for public authorities and to set out the basic terms and conditions of, and 
practical arrangements for its exercise; and (b) to ensure that, as a matter of 
course, environmental information is progressively made available and 
disseminated to the public. 

19. In section 8 of the EM, DEFRA refers to a consultation exercise carried out 
in the draft Regulations in autumn 2002, and states that “we do not expect 
significant public interest in these Regulations, although the public is anticipating 
the implementation of the Freedom of Information Act”. 

20. DEFRA has previously published a summary of the 2002 consultation 
exercise, which explained that 120 responses were received; and that of these 
nearly 25% welcomed the proposals or commented that DEFRA had done a 
good job, while 20% wanted the proposals to go further. 

21. We are aware that Friends of the Earth (FoE) has taken a particularly close 
interest in these Regulations.  DEFRA laid an earlier version of them in July 
of this year, which it withdrew in September.  FoE provided a memorandum 
to us at that time, and has prepared a further memorandum in relation to the 
revised version now before the House.   DEFRA has seen and commented on 
the concerns raised by FoE on both occasions. 

We consider that the House should be made aware that there is public 
interest in the Regulations.  We think that the objectives of the 
Directive which they implement (as set out in section 7 of the 
Explanatory Memorandum) are of considerable importance.  We 
draw the Regulations to the special attention of the House on the 
grounds that they give rise to issues of public policy likely to be of 
interest to the House. 
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INSTRUMENTS NOT REPORTED 

The Committee has considered the instruments set out in Appendix 1 
and has determined that the special attention of the House need not 
be drawn to them. 
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APPENDIX 1: INSTRUMENTS TO WHICH THE COMMITTEE DOES NOT 
DRAW THE SPECIAL ATTENTION OF THE HOUSE 

Draft Instrument requiring affirmative approval 

Health and Social Care (Community Health and Standards) Act 2003 
(Commission for Healthcare Audit and Inspection and Commission for 
Social Care Inspection) (Consequential Provisions) Order 2004 

Instruments subject to annulment 

SI 2004/2668 Renewable Energy Zone (Designation of Area) Order 2004 

SI 2004/2670 Parliamentary Commissioner Order 2004 

SI 2004/2681 Housing (Right to Buy) (Designated Rural Areas and Designated 
Regions) (England) (No. 2) Order 2004 

SI 2004/2682 Public Service Vehicles (Traffic Regulation Conditions) (England) 
and Wales) Regulations 2004 

SI 2004/2685 Albion Junior School (Change to School Session Times) Order 
2004 

SI 2004/2688 Feeding Stuffs, the Feeding Stuffs (Sampling and Analysis) and the 
Feeding Stuffs (Enforcement) (Amendment) (England) (No. 2) 
Regulations 2004 

SI 2004/2693 Prescription Only Medicines (Human Use) Amendment (No. 3) 
Order 2004 

SI 2004/2694 National Health Service (Primary Medical Services) (Miscellaneous 
Amendments) Regulations 2004 

SI 2004/2750 Medicines (Products for Animal Use – Fees) Regulations 2004 

SI 2004/2751 Competition Act 1998 (Office of Fair Trading’s Rules) Order 2004 

SI 2004/2779 Medicines (Vaccination Against Foot-and-Mouth Disease) Order 
2004 

SI 2004/2780 Veterinary Surgery (Vaccination Against Foot-and-Mouth Disease) 
Order 2004 

Instrument subject to annulment (Northern Ireland) 

SR 2004/416 Landfill Allowances Scheme (Northern Ireland) Regulations 2004 
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APPENDIX 2: DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London SW1) (no 
personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex from 
proposals for a third London airport; has not been active for some twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigating Powers Act 
2000 

Lord Desai 
Chairman, AHA Communications Ltd (a company producing brochures and 
designing websites) 
Director, Centre for the Study of Global Governance, London School of Economics 
Professor of Economics, London School of Economics 
Secretarial assistance provided at place of full-time employment (London School of 
Economics) 
Hon. President, City Roads (drug rehabilitation charity) 
Hon. President, Islington South and Finsbury Labour Party 
Trustee, Tribune Newspaper 

Lord Graham of Edmonton 
Consultancy with the Co-operative Group (£16,000 per annum) 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Kings Fund 
 Adviser, University Hospital Birmingham NHS Trust 
Adviser to Beechcroft Wansbroughs Solicitors and Brightwater Regulatory 
Consulting Limited (trading as Beechcroft Wansbroughs Consulting) 
Adviser, Beechcroft Wansbroughs Solicitors 
Adviser, Harrogate Management Centre 
 Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS and 
healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Solihull NHS Strategic Partnering Board 
Chair, National Patient Safety Agency 
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Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Senior Associate Fellow – Warwick University Business School 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has alms 
houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk Borough 
Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 

 


