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paragraph 1 of the Schedule to the Northern Ireland Act 2000 and any remedial order or draft remedial 
order under Schedule 2 to the Human Rights Act 1998 and any draft order proposed to be made under 
section 1 of the Regulatory Reform Act 2001, or any subordinate provisions order made or proposed to 
be made under that Act; 
with a view to determining whether the special attention of the House should be drawn to it on any of 
the following grounds: 

(a) that it is politically or legally important or gives rise to issues of public policy likely 
to be of interest to the House; 

(b) that it is inappropriate in view of the changed circumstances since the passage of the 
parent Act; 

 (c) that it inappropriately implements European Union legislation; 
 (d) that it imperfectly achieves its policy objectives.” 
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http://www.parliament.uk/parliamentary_committees/merits.cfm 

General Information 
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Special Report: Review of the Work 
of the Committee 

CHAPTER 1: INTRODUCTION 

Background 

1. On 17 December 2003, the House appointed the Select Committee on the 
Merits of Statutory Instruments.1 In our First Report, published on 2 
February 2004,2 we announced that, given the large number of statutory 
instruments laid before Parliament each year and the wide scope of the 
Committee’s terms of reference, we would at the outset conduct a short 
inquiry into our role and methods of working. With the benefit of advice 
from a range of witnesses, we published the report of our inquiry in May 
2004 (“the first working methods report”).3 The Government has now 
responded to that report. The response of the Leader of the House, Baroness 
Amos, is set out in Appendix 1 to this Report. 

2. We began formally reporting on statutory instruments at the beginning of 
April 2004.4 We have continued to do so on a weekly basis (whilst the House 
is sitting). We have considered a total number of 657 instruments during the 
session. 

Purpose of this Report 

3. Of necessity, our first working methods report set out our preliminary 
conclusions only. We could not, at that early stage, be certain which methods 
would enable us to perform our scrutiny function as efficiently and effectively 
as possible. We said however that at the end of the session we would reflect 
on our performance and methods of working. Now that we have been 
reporting on statutory instruments for several months, we feel able to make 
further comments on the operation of the Committee. 

4. When the terms of reference5 of the Committee were proposed by the 
Procedure Committee, it was also recommended that they should be 
reviewed after the Merits Committee had been in existence for one session. 
The purpose of this report is to assist the Procedure Committee in that 
review, and to inform the House in its consideration of the Procedure 
Committee’s recommendations.  Some of the comments in this Report are 
also addressed to Government Departments. 

5. We have no doubt about the continuing importance of the work of the 
Merits Committee and, given the backlog of work that arises from a break in 
continuity of the existence of the Committee, we invite the Procedure 

                                             
1  HL Hansard, 17 December 2003, cols 115-7. 
2  Inquiry into Methods of Working, First (Special) Report, HL Paper 18, Session 2003-04. 

http://pubs1.tso.parliament.uk/pa/ld200304/ldselect/ldmerit/73/73.pdf  
3  The Committee’s Methods of Working, 3rd (Special) Report, HL Paper 73, Session 2003-04. 
4  Our first report on statutory instruments was the 2nd Report, HL Paper 72, Session 2003-04. 
5  The terms of reference of the Committee are set out on the inside front cover of this report. 
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Committee to recommend that the Merits Committee should be 
made a sessional committee, subject to the usual rules on rotation of 
membership.  

Structure of the Report 

6. We first describe the workload and some of the working practices of the 
Committee and attempt an assessment of the Committee’s achievements 
(Chapter 2). We then set out our views on aspects of our terms of reference 
(Chapter 3) and make some general observations about the statutory 
instruments and accompanying explanatory memoranda that we have 
considered (Chapter 4). Finally, we briefly reflect on how the work of the 
Committee might develop in the broader context of a reformed House of 
Lords (Chapter 5). 

Membership of the Committee 

7. The membership of the Committee is set out on the inside front cover of this 
Report. The declared interests of Members are set out in Appendix 2. 

Acknowledgements 

8. In the Government’s response to the Committee’s first report on its working 
methods, the Leader of the House thanked the Committee “for ensuring that 
the Committee has developed effective working relationships with 
Government Departments”. We, in turn, are grateful for the co-operation of 
Government Departments in assisting us in our work. We also wish to thank 
the staff of the Committee for their hard work, commitment and enormous 
contribution to the successful establishment of the Merits Committee. 

References 

9. The report makes reference, from time to time, to the following publications: 
Companion to Standing Orders (2003)(“the Companion”) and Statutory 
Instruments Practice (3rd Edition)(June 2003)(“the SIP”). 
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CHAPTER 2: WORKLOAD, WORKING PRACTICES AND 
PERFORMANCE OF THE COMMITTEE 

Workload 

Examination of statutory instruments 

10. During Session 2003-04, the Committee has held 27 meetings, beginning in 
January 2004. We have published 22 reports on a total of 657 statutory 
instruments (89 affirmative and 568 negative). Of these, 14 affirmative 
instruments and 16 negative instruments (of which nine constituted one 
group)6 were drawn to the special attention of the House. We have also 
published correspondence on 13 negative instruments which we believed 
would assist the House despite our having determined against reporting the 
instruments concerned.7 

11. All affirmative instruments are debated by the House. Of the negative 
instruments reported by the Committee, six (or 75%)8 were subsequently 
debated. Since our appointment, debates have been held on six negative 
instruments which we did not bring to the special attention of the House. 
Two related to correspondence which we had published. 

Other activities 

12. In the period from January to April 2004 we used our meetings to consider 
how we should approach our role, to establish procedures and to produce 
our first report on working methods. 

13. In March 2004, we were pleased to receive a visit from members of the 
Scottish Parliament’s Subordinate Legislation Committee, which was 
arranged in the context of that Committee’s inquiry into the regulatory 
framework in Scotland. We received an invitation to contribute to that 
inquiry, and we offered our comments in July. 

14. In July 2004, we responded to a consultation exercise carried out by the 
Small Business Service of the Department for Trade and Industry on the 
feasibility of introducing common commencement dates to areas of United 
Kingdom law. 

15. Meanwhile, the Committee’s secretariat has assisted our work by developing 
links with Government Departments. This has included a half-day seminar in 
March 2004 to discuss implementation of European Union legislation (with 
particular reference to the Bellis Report);9 and a meeting in June 2004 with 
Parliamentary Clerks from a number of Government Departments to 
exchange views on how to ensure that the interaction between the 
Committee and those Departments was simple and efficient. The secretariat 
has also delivered a number of presentations to Government Departments 
about the work of the Committee. 

                                             
6 6th Report, HL Paper 85, Session 2003-04. 
7 See para 19 below. 
8 Calculated on the basis that the nine instruments mentioned in para 10 above are regarded as a single 

instrument. 
9 Implementation of EU Legislation: an independent study for the Foreign and Commonwealth Office by Mr 

Robin Bellis, FCO (November 2003) (“the Bellis Report”). 
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Working practices 

16. Although, by and large, our working practices remain as we described them 
in our first report on working methods, they have evolved in some respects. 
We mention below, in paragraph 19, that we have developed the practice of 
requesting further written evidence (in correspondence) from Government 
Departments in cases where the Explanatory Memorandum (EM) does not 
answer all our questions. In researching the policy background of 
instruments, the Committee’s secretariat is developing a range of contacts in 
the public and private sector, and we have, on occasion, received submissions 
from outside organisations. We would welcome further representations 
from interested individuals and organisations about particular 
instruments. We would also be pleased to receive the views of 
members of the House.  

Performance of the Committee 

17. In preparing our first report on working practices, we invited the views of 
witnesses about what would be the indicators of the success of the 
Committee. They made various suggestions: the better provision of 
information about statutory instruments to the House; provision of 
authoritative reports to advise the House; better, less burdensome 
regulations. These suggestions are not in conflict with each other. The role of 
the Committee is to assist the House in its efficient and effective scrutiny of 
statutory instruments by providing better information about the instruments 
and reliable guidance as to which instruments may merit the special attention 
of the House.  Success in these terms must support the broader objective of 
promoting better and, in our view, more transparent regulation. 

Provision and publication of Explanatory Memoranda 

18. At the outset, we recognised that our effectiveness would depend on the 
quality of the explanatory material accompanying statutory instruments. We 
therefore requested that EMs should be provided in respect of all 
instruments falling within our remit. We consider that the provision of 
information to Parliament has been greatly enhanced by the Government’s 
positive response to our request to provide EMs for negative as well as 
affirmative statutory instruments, which the Leader of the House signalled in 
her evidence to our initial inquiry into working methods.10 Our work has 
been much assisted by the availability of EMs, and we welcome the practice 
that has been established of publishing EMs electronically, alongside the 
statutory instruments themselves, on the HMSO website.11 Anecdotal 
evidence indicates that this move has also been welcomed by a wider 
audience both inside and outside the House. Departments have generally 
followed closely the guidance that EMs should use plain English and assume 
no prior knowledge of the subject on the part of the reader. We believe that 
the provision of EMs which comply with this guidance has been a major step 

                                             
10 We note the recent comments of the House of Commons Clerk of Delegated Legislation in evidence to the 

Commons Modernisation Committee: “The wonderful thing [the Merits Committee] have already 
achieved is they have got the Government to agree that there will be a memorandum for every statutory 
instrument explaining how it is going about implementing a European obligation. That is a wonderful 
opportunity.” Oral evidence to the Select Committee on Modernisation of the House of Commons, 15 
September 2004, HC 565-v, Q 221. 

11  http://www.hmso.gov.uk/stat.htm  
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forward in making statutory instruments more intelligible to all interested 
parties. 

Publication of correspondence 

19. Although EMs usually provide sufficient information to enable the 
Committee to make a determination, in some cases the EM leaves significant 
questions unanswered and further information is needed. We have therefore 
developed the practice of inviting Departments, in such cases, to provide 
further written evidence (in correspondence). If we subsequently draw the 
instrument to the special attention of the House, we publish the 
correspondence. Where we decide not to report the instrument, we will, 
none the less, publish the correspondence if we believe that it would be of 
assistance to the House.12 

Minute entry 

20. The Committee’s reports are identified in the Minutes of Proceedings, by 
reference to any statutory instrument brought to the special attention of the 
House and the date of the debate on that instrument (if scheduled). In 
addition, the Minute identifies negative instruments against which a prayer 
has been tabled even if they have not been brought to the special attention of 
the House by the Committee. 

Guidance as to special interest 

21. Whether a statutory instrument should be the subject of a motion or an 
amendment to a motion is a matter for members of the House to decide. The 
role of the Committee is to assist members in reaching that judgement. We 
have deliberately adopted a cautious approach in identifying instruments of 
special interest. As we stated in our first report on working methods, we 
recognise “that there are great pressures on business in the Chamber, and we 
do not wish to increase those pressures by recommending too many 
instruments for debate”.13 In this regard, we note with interest the 
recommendation of the recent review of working practices by the Leader’s 
Group that, “building on the success of the Grand Committee on Northern 
Ireland orders, … other types of business could be taken in the Moses Room, 
including some other delegated legislation”,14 and the response of the 
Procedure Committee to that review.15 Should the House develop a greater 
capacity to scrutinise statutory instruments in this way, we would consider 
whether we should modify our current approach to identifying instruments. 
Meanwhile, we would welcome the views of the Procedure Committee 
on whether, in terms of the number of instruments we have reported, 
our current approach meets the needs of the House. 

                                             
12  See, for example, the 10th Report, HL Paper 107, Session 2003-04, with correspondence about SI 

2004/1301 Feeding Stuffs, the Feeding Stuffs (Sampling and Analysis) and the Feeding Stuffs 
(Enforcement) (Amendment) (England) Regulations 2004; and the 15th Report, HL Paper 141, Session 
2003-04, with correspondence about SI 2004/1518 TSE (England) (Amendment) Regulations 2004. 

13  First Report, HL Paper 18, Session 2003-04, para 66. 
14  Leader’s Group, Review of Working Practices, HL Paper 162, Session 2003-04, para 23. 
15 3rd Report of the Procedure Committee, HL Paper 184, Session 2003-04, para 10. 
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Better regulation 

22. It is too early to say whether there is better regulation and, in any event, it is 
not clear to us how this should be assessed and by whom. We think it likely, 
however, that the very existence of the Committee (with its requests for 
further information and the risk of an adverse report) alongside the 
requirement for EMs, has created an overall expectation of closer 
Parliamentary scrutiny which will encourage Government Departments to 
exercise greater care. 
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CHAPTER 3: COMMENTS ON THE COMMITTEE’S TERMS OF 
REFERENCE 

Terms of reference 

23. Our terms of reference (set out on the inside front cover of this Report) have 
three elements. The first element describes the instruments which fall within 
the Committee’s remit; the second element describes what the Committee 
must do; and the third element sets out the grounds on which the Committee 
may draw an instrument to the special attention of the House. We consider 
the first and third of these below. We also comment on the way in which the 
function of the Committee is described in the terms of reference. 

Instruments within the Committee’s remit (first element) 

24. The Committee scrutinises almost all affirmative and negative instruments.16 
Usually there is no doubt as to which we should consider. Some issues have, 
however, arisen about the scope of the Committee’s remit in this respect. 

Ecclesiastical instruments 

25. Subordinate legislation concerning the Church of England is governed by the 
provisions of the Church of England (Assembly) Powers Act 1919 (“the 
1919 Act”), as amended by the Synodical Government Measure 1969. 
Measures under the 1919 Act are framed by the General Synod of the 
Church of England and are presented for Royal Assent in pursuance of 
resolutions of both Houses of Parliament. Some Measures confer power on 
the Synod or other Church bodies to make subordinate legislation. During 
this session, three statutory instruments made under Measures of the 
General Synod were laid before Parliament. They were subject to the 
negative resolution procedure, because the relevant provisions of the 
Statutory Instruments Act 1946 were applied to each of the instruments by 
the enabling Measure. 

26. We were asked by the Archbishops’ Council whether such instruments fell 
within the terms of reference of the Merits Committee. After some 
deliberation we took the view that they did.17 We therefore considered the 
three instruments in question (and took the view that, in the instance, they 
should not be drawn to the special attention of the House). We are aware, 
however, that ecclesiastical instruments are specifically excluded from 
category (B) of the terms of reference of the Joint Committee on Statutory 
Instruments (JCSI) and that our terms of reference are drawn from those of 
the JCSI. We therefore draw this matter to the attention of the 
Procedure Committee, although it remains our view that the way in 
which our terms of reference are framed includes such instruments, 
as we believe they should. 

                                             
16 The exceptions are those which are subject to proceedings in the Commons only and the instruments 

explicitly exempted in the terms of reference. 
17 A copy of the correspondence is set out in Appendix 3 to this Report. 
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Hybrid instruments 

27. During the time in which the Committee has been active, two hybrid 
instruments were laid before Parliament. The Committee took the view that 
it should consider such instruments only when the parliamentary procedures 
specific to such instruments had been completed. In the case of SI 
2004/1642 London Thames Gateway Development Corporation (Area and 
Constitution) Order 2004, which was laid on 11 May 2004 and attracted no 
petitions, this meant that the Committee was able to report on 17 June that 
the instrument should not be drawn to the special attention of the House. 
Conversely, the West Northamptonshire Development Corporation (Area 
and Constitution) Order 2004, laid on 13 May 2004, was petitioned against 
and was considered by the Hybrid Instruments Committee and subsequently 
by a Select Committee. The Merits Committee deferred its consideration of 
the instrument until these Committees had completed their work. 

Special Procedure Orders and local instruments 

28. The terms of reference of the JCSI expressly include orders “subject to 
special parliamentary procedure”. These are orders subject to the special 
parliamentary procedure prescribed in the Statutory Orders (Special 
Procedure) Act 1945 (as amended by the Statutory Orders (Special 
Procedure) Act 1965). These are classified as local instruments. During the 
session, two Special Procedure Orders were laid.18 Here again, the 
Committee deferred consideration of the Orders until the special 
parliamentary procedure had been completed. 

Statutory codes 

29. The Committee’s terms of reference include “any other instrument (whether 
or not in draft), where the proceedings in pursuance of an Act of Parliament 
are proceedings by way of an affirmative or negative resolution”. We have 
interpreted this to include any codes of practice or guidance which are laid 
before Parliament for approval and have legal effect such as statutory codes 
or guidance which interpret legal duties and could be used in a prosecution 
for non-compliance (for example, the Code of Practice laid under the 
Disability Discrimination Act 1995 (Employment and Occupation) which 
the Committee considered in June). We do not consider simple guides that 
just provide or disseminate information. The Draft Guidance issued under 
section 182 of the Licensing Act 200319 presented particular difficulties 
because it mixed chapters requiring Parliamentary scrutiny with ones that did 
not. 

A general observation 

30. We have been struck by the apparent complexity of the first part of our terms 
of reference which sets out the instruments which fall within the remit of the 

                                             
18 In our first working methods report, at p 7, n 19, we suggested that Special Procedure Orders would not 

fall within our terms of reference because they were local instruments and the Committee would not 
consider such instruments. This is not a wholly accurate statement and we would like to use this 
opportunity to correct the error. Although many local instruments are not subject to a Parliamentary 
procedure, those which are laid before Parliament and which are (or may be) subject to a subsequent 
proceeding in Parliament do fall within our remit 

19 The draft Guidance was brought to the special attention of the House in our 2nd Report, HL Paper 72, 
Session 2003-04. 



 MERITS OF STATUTORY INSTRUMENTS 11 

Committee. We note that it begins with the words: “to consider every 
instrument which is laid before each House of Parliament and upon which 
proceedings may be or might have been taken in either House of Parliament, 
in pursuance of an Act of Parliament …”; we also note that such instruments 
include “(iii) any other instrument …, where the proceedings in pursuance of 
an Act of Parliament are proceedings by way of an affirmative or negative 
resolution”. It seems to us that the terms of reference could be more 
simply expressed along the following lines: “to consider every 
instrument, or draft of an instrument, which is laid before each 
House of Parliament and upon which proceedings may be or might 
have been taken in either House of Parliament in pursuance of an Act 
of Parliament, but excluding …”. We draw this matter to the 
attention of the Procedure Committee. 

Grounds for drawing special attention (third element) 

31. So far, where the Committee has drawn instruments to the special attention 
of the House, it has been principally on ground (a), namely “that it is 
politically or legally important or gives rise to issues of public policy likely to 
be of interest to the House”. The 30 instruments reported in Session 2003-
04 were reported on the following grounds: 

• 11 on the grounds of political importance and public policy interest (10 
of which were reported as a group); 

• one on the grounds of legal importance and public policy interest; 

• one on the grounds of imperfectly achieving policy objective and public 
policy interest; 

• one on the grounds of inappropriately implementing European Union 
legislation and public policy interest; 

• three on the ground of imperfectly achieving policy objective alone 
(reported as a group); and 

• 13 on the ground of public policy interest alone (including two groups of 
three and two). 

So far, ground (b) (that an instrument “is inappropriate in view of the 
changed circumstances since the passage of the parent Act”) has not arisen. 

Ground (a): “controversial” instruments 

32. In our first report on working practices, we suggested that there was a 
difference between ground (a) and the other grounds for drawing special 
attention - (b) (changed circumstances), (c) (inappropriate implementation 
of EU legislation) and (d) (imperfect achievement of policy objectives) - in 
that, as it appeared to us, ground (a) could be described as “neutral” whereas 
the other grounds required the Committee to find some element, or apparent 
element, of deficiency. We now take a slightly different view in respect of 
ground (a). With experience, it now seems to us that we should not, as a 
practice, draw to the attention of the House those instruments which are, in 
policy terms, wholly acceptable but which happen to deal with issues of 
importance. We have therefore generally construed ground (a) in terms of an 
instrument which is both important (or gives rise to issues of public policy 
likely to be of interest to the House) and controversial (either generally, 
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because it implements policy which is contentious, or which was not 
explained in the required detail when requested during the passage of the 
parent Act; or specifically, because the instrument is defective in some 
respect that does not fall within the other grounds). This is not to say that 
there may not be occasions when we take the view that an instrument is so 
significant that, even though not controversial, it warrants full debate by the 
House. We have in mind, for example, the Draft Human Fertilisation and 
Embryology Authority (Disclosure of Donor Information) Regulations 
2004.20 

Ground (a) meaning of “legally important” 

33. Although the Committee has reported principally on ground (a), it has only 
once, so far, reported on the basis of the “legally important” element of 
ground (a).21 We have reflected on how this element should be applied. We 
assume that it was not intended to be used simply in cases where an 
instrument effects some significant change to the legal or judicial system. 
Instead, we take the view that this element should be construed more 
generically in terms of instruments which implement a significant change in 
the existing law. Since any significant change to the legal or judicial system is 
likely to fall within the other elements of ground (a), we question whether 
the “legally important” element is necessary. 

A general observation on the grounds for drawing special attention 

34. The House of Commons European Scrutiny Committee is required to 
examine European Union Documents and to decide on their “legal and 
political importance”. Our terms of reference, in contrast, specify a number 
of grounds on which we may draw an instrument to the special attention of 
the House, with ground (a) providing a general catch-all. Although we 
recognise the value of the four grounds being explicitly stated because they 
provide a short check list of our duties, we anticipate that, with more 
experience, there may be scope for their simplification. 

Function of the Committee 

Interesting negatives and uninteresting affirmatives 

35. In our first report on working practices, we suggested that when our terms of 
reference are reviewed the House may wish to consider whether we should 
also be asked to identify affirmative instruments which do not raise issues of 
special interest. In the Government’s submission (to our original inquiry), 
the Leader of the House indicated that she envisaged the Committee 
undertaking this function: “If this Committee works well then there will be 
some affirmative SIs which the House can agree warrant very little debate on 
policy grounds, and members of the House will have a more strategic view on 
which negative SIs are worth tabling a motion against”.22 The Royal 

                                             
20 8th Report, HL Paper 96, Session 2003-04. 
21 23rd Report, HL Paper 199, Session 2003-04: Draft Criminal Justice Act 2003 (Categories of Offences) 

Order 2004. 
22 3rd Report, p 29, para 1. 
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Commission on the Reform of the House of Lords,23 under the chairmanship 
of Lord Wakeham (“the Royal Commission”), suggested that with respect to 
a proposed sifting committee: “A Committee recommendation to oppose an 
affirmative resolution instrument or annul a negative resolution instrument 
would obviously need to be debated by the whole chamber. If no such 
recommendation were made, a convention might arise that the relevant 
instrument should be approved without debate”.24 

36. At present, the Committee identifies those negative and affirmative 
instruments which we have concluded should be drawn to the special 
attention of the House. Given the Committee’s cautious approach to 
reporting instruments,25 it cannot be assumed that those instruments which 
the Committee does not draw to the special attention of the House are of no 
interest at all. Extending our terms of reference would, therefore, alter the 
workload of the Committee in that we would have to decide which 
instruments were of sufficient interest to be drawn to the special attention of 
the House and which affirmative instruments were of such little interest that 
they need not be debated at all.26 We recognise that such an extension of our 
role would have procedural implications, but we think that it could promote 
greater expedition in the House’s handling of delegated legislation. 

37. The House may wish to consider whether our terms of reference 
should be extended so as to require us to identify affirmative 
instruments which, in our view, do not warrant debate. 

Character of the Committee’s decision-making 

38. The Royal Commission referred to the Committee as a “sifting” mechanism 
to identify those statutory instruments which were important and merited 
further debate or consideration.27 We agree that our role is to identify 
instruments of interest and to offer a preliminary view on the aspect of an 
instrument which causes us concern. It is then a matter for the House to 
decide whether an instrument is at fault or is of such significance that it 
should be debated. 

39. It appears to us that our terms of reference do not quite reflect the 
Committee’s function as a “sifting” committee but suggest that the 
Committee should make conclusive findings. We therefore recommend 
that our terms of reference should be amended accordingly (so that, 
for example, they are expressed as requiring the Committee to draw 
to the special attention of the House those instruments which may 
inappropriately implement European Union legislation rather than 
requiring the Committee to make a finding that the instrument 
actually does so).28 

                                             
23 Royal Commission on the Reform of the House of Lords, A House for the Future (January 2000), Cm 4534 

(“the Report of the Royal Commission”). 
24 Ibid, p 75, para 7.27. 
25 See para 21 above. 
26 Although the Committee’s terms of reference do not currently include making such a determination, the 

Committee took the view that an example of an affirmative instrument not meriting debate was The Motor 
Vehicles (Wearing of Seatbelts) (Amendment) Regulations, laid on 8 November 2004. 

27  Report of the Royal Commission, p 74, Recommendation 37. 
28 We adopted this approach in our report on SI 2004/1397 Horse Passports (England) Regulations 2004, 

18th Report, HL Paper 107, Session 2003-04. 
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CHAPTER 4: OBSERVATIONS ABOUT EXPLANATORY 
MEMORANDA, STATUTORY INSTRUMENTS AND RELATED 
MATTERS 

Explanatory Memoranda 

40. We very much welcome the Government’s decision to provide Explanatory 
Memoranda (EMs) for all affirmative and negative instruments. The purpose 
of an EM is to explain clearly the policy objective of an instrument and its 
legislative context and, after a period of transition, we find that most EMs 
provided by Departments now serve their purpose well. 

41. The format of the EM has developed since we published the template for 
EMs as an appendix to our first report on working practices. Revised 
instructions were issued by HMSO in July, offering guidance on their 
improvement.29 This states that, amongst other things, EMs should include: 

• a clear statement of the territorial extent of an instrument; 

• a full and accurate analysis of the outcome of consultation exercises 
(rather than a statement merely to the effect that a consultation has taken 
place) or, where appropriate, as a cross-reference in the EM to the 
relevant section of the Regulatory Impact Assessment (RIA);30 

• where the rights or benefits of the individual are involved, a clear 
statement of the impact of an instrument on individuals; 

• where appropriate, reasons why the Government has not taken the 
advice of the relevant advisory committees (for example, the Social 
Security Advisory Committee and the Disabled Persons Transport 
Advisory Committee (DPTAC));31 and 

• Hansard references to debates in either House of Parliament in 
connection with the instrument. 

42. In providing Hansard references, EMs should where appropriate point to 
those earlier debates which raised central issues that could be resolved only 
by subsequent subordinate legislation, of which no details could be offered at 
the time by the Minister. 

43. From our experience to date, we would place particular emphasis on the 
need for EMs to be fully informative about consultation responses. A good 
example can be found in the EM provided by the Department for Trade and 
Industry with SI 2004/1417 Dangerous Substances and Preparations (Safety) 
(Consolidation) (Amendment) Regulations 2004 which provided both a 
quantitative and a qualitative analysis of the responses received as a result of 
two successive consultation exercises. On a number of occasions however we 

                                             
29  SIP4 Circular No. 4 (04) The Provision to Parliament and Publication of Explanatory Memoranda to 

Statutory Instruments (28 July 2004).  
30  It is important that a summary of the outcome of a consultation should be accurate. In June, we found it 

necessary to write in this regard to the Department for Environment, Food and Rural Affairs about the RIA 
provided with SI 2004/1518 TSE (England) (Amendment) Regulations 2004; 15th Report, HL Paper 141, 
Session 2003-04.  

31  We raised the issue in relation to access for the disabled to trains in our 13th Report, HL Paper 127, 
Session 2003-04. We welcome the fact that the Department for Transport now attach the advice of 
DPTAC to an EM, where appropriate, and explain their response to that advice.  
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have noted the lack of information provided in the EM about the results of, 
and the Government response to, a consultation exercise. This has led us to 
defer consideration of instruments to enable us to request further 
information about the consultation from the Department. 

44. Towards the end of the session, we considered two sets of amending 
regulations laid by the Northern Ireland Office and voiced our concern that 
the accompanying EMs offered almost no explanation of the background to, 
and effects of, the amendments.  We were grateful for the response from the 
Secretary of State which accepted the need for fuller information to be 
provided.32 

45. It is important that, as well as being accurate, EMs should be complete. In 
the debate on the Town and Country Planning (London Borough of 
Camden) Special Development Order 2004,33 which we had drawn to the 
special attention of the House, the Minister, Lord Rooker, referred to 
evidence supporting the proposal contained in a report that had been 
published that day. We regretted that reference to the report had not been 
made in the EM when the instrument was laid. 

Statutory instruments 

46. It is for the JCSI to provide technical scrutiny of instruments; and, in 
particular, to consider the vires of instruments and drafting defects. In 
offering the following observations about certain aspects of the presentation 
of statutory instruments, we do not wish to be thought to be straying beyond 
our remit and into that of the JCSI. We raise these matters because they 
impact on our ability to scrutinise the policy underlying instruments. 

Clarity of Explanatory Notes 

47. An Explanatory Note (EN) is printed at the end of all instruments (but is not 
part of the instrument). It contrasts with an EM in that, according to the 
SIP, it cannot explain policy. Its function is to “give a concise and clear 
statement of the substance and purport of the instrument. It should be 
informative and say what the instrument does. It must not be argumentative, 
must not seek to explain or justify policy … and should be intelligible to one 
who is not familiar with the relevant area of law or administration”.34 Whilst 
we recognise that ENs perform a separate function from that of EMs and are 
likely to be less accessible than EMs, we have found many instances where an 
EN is not free-standing or as clear as it should be. We are not the first to 
comment on the varying quality of ENs. A report of the House of Commons 

                                             
32 SR 402 Police Service of Northern Ireland (Amendment) Regulations 2004; SR 403 Police Service of 

Northern Ireland Reserve (Full-time) (Appointment and Conditions of Service) (Amendment) Regulations 
2004. The correspondence was published in our 24th Report, HL Paper 205, Session 2003-04. 

33  SI 2004/1231. For the debate, see HL Hansard, 23 June 2004, col 1329 et seq. 
34  The SIP, paras 2.13.2-3. An example of the difference in tone between an EN and an EM is provided by 

SI 2004/1402 Road Traffic (Permitted Parking Area and Special Parking Area) (Metropolitan Borough of 
Rochdale) Order 2004. The EN stated: The Order designates the Metropolitan Borough of Rochdale, 
other than the excepted roads, as both a permitted parking area and a special parking area in accordance 
with Schedule 3 to the Road Traffic Act 1991. It also applies with modifications various provisions of Part 
II of that Act to the designated area and modifies the Road Traffic Regulations Act 1984 in relation to the 
designated area. The EM stated: The Order enables Rochdale Metropolitan Borough Council to enforce 
parking contraventions in Rochdale through a civil law regime, as opposed to enforcement by police or 
traffic wardens in a criminal law context. 
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Procedure Committee in 1996 on delegated legislation noted that ENs were 
of “greatly varying degrees of helpfulness, ranging from the fully informative 
to the completely unhelpful”.35 We question whether it is necessary to 
have two different explanatory documents – the EM and the EN – 
accompanying instruments and invite the Government to consider 
whether they should be combined. Meanwhile, we look to 
Government Departments to achieve greater consistency in the 
quality of ENs, and to comply with the requirement that they should 
be informative in the true sense of the word. 

Grouping of statutory instruments 

48. The number and complexity of statutory instruments are considerable. We 
welcome, therefore, sensible grouping of linked instruments. We commend 
the Department for Transport for providing a linked EM which cross-
referenced a group of eight instruments36 dealing with fee upgrades for safety 
tests to a range of vehicle types. We encourage other Departments to do 
the same. 

Transparency of provisions 

49. It is important that those affected by secondary legislation (as well as other 
interested parties) should be able to understand the effect of such legislation 
by looking at the instrument in question, without having to refer elsewhere.  
We have therefore had concerns in relation to a number of SIs which 
provided for offences (notably relating to financial sanctions imposed against 
members of former regimes) and which appeared to lack transparency, for 
example, by failing to spell out details of the actions that would result in the 
commission of offences because those details were provided elsewhere 
(notably in European legislative instruments)  We hope that Departments 
will pay close regard to the need for transparency, even if properly 
meeting this need may require re-consideration of well-established 
approaches to framing statutory instruments.  

Corrections 

50. We are concerned about the frequency with which defects that have to be 
rectified occur in statutory instruments, giving rise to the laying of correcting 
instruments. Often the corrections are minor, dealing for example with words 
missed out or incorrect definitions or references. For example, SI 2004/2361 
Cosmetic Products (Safety) (Amendment) Regulations 2004 was laid only 
three weeks after the principal regulations (SI 2004/2152) because two 
symbols had been inadvertently omitted from the latter. On occasions, 
however, the corrections are more significant. For example, SI 2004/1772 
General Medical Services (Transitional Measure Relating to Non-Clinical 
Partners) Order 2004 corrected an omission in the first transitional order (SI 
2004/433) which rendered voidable all General Medical Services contracts 
that included non-clinical staff. We included copies of correspondence with 
the Department of Health about this omission in our 18th Report.37 The 

                                             
35 4th Report, Delegated Legislation, House of Commons Procedure Committee, HC 152, Session 1995-96, 

para 16. 

36  SIs 2004/1872,1873,1879,1880,1881,1884,1885 and 1911. 
37  HL Paper 163, Session 2003-04. 
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number of official corrections, that is only those instruments which are 
reprinted free of charge as a result of the error, amounts to 5.3% of negative 
instruments. Appendix 4 to this Report provides an analysis of corrections by 
Department. This figure would be significantly higher, however, if those 
instruments which are both substantive and include a correction were 
counted.38  

51. The number of correcting instruments has practical implications for the 
Merits Committee. Not only do they increase our workload (because of the 
extra instruments to be considered) but they may also inhibit our clear 
understanding of the policy underlying an instrument. We invite the 
Government to consider how the number of correcting instruments 
may be reduced, including whether Departments attach sufficient 
importance to the preparation, submission and implementation of 
delegated legislation. 

Amendments and consolidation 

52. We have found our task of assessing the policy underlying instruments made 
more difficult by the extent to which Departments use cross-references and 
make repeated amendments to other instruments. We welcome efforts to 
consolidate secondary legislation, and have made our view known to 
Ministers where we have had concerns about delays in consolidation. In the 
case of SI 2004/2559  Pesticides (Maximum Residue Levels in Crops, Food 
and Feeding Stuffs) (England and Wales) (Amendment) (No. 3) Regulations 
2004, we wrote to the Minister for Rural Affairs and were pleased to receive 
an assurance that his Department would fully consolidate this frequently 
amended set of Regulations.39 An example of good practice in this regard is 
provided by SI 2004/1740 Products of Animal Origin (Third Country 
Imports)(England)(No. 2) Regulations, the EM for which stated: “the 
regulations are revoked and remade, rather than amended, so that the import 
requirements applicable at any given time are contained in a single 
instrument in an easily accessible form”. We would like to see this 
practice used more widely. 

Management of the statutory instrument process 

Distribution of statutory instruments during the year 

53. Since January 2004 when the Committee first began considering 
instruments, there have been three peaks of activity: early March (just before 
the end of the financial year - a total of 181 instruments); July (just before 
the Summer Recess – a total of 109 instruments); and September (at the 
time of the September sitting – a total of 107 instruments). Appendix 5 to 
this Report sets out the numbers of instruments laid by week and by month. 
We anticipate that another peak will occur in December, just before the end 
of the calendar year. 

                                             
38 Those instruments which correct a mistake and do something else may be charged for by the Department: 

for example, SI 2004/1810 Plant Protection Products (Amendment) Regulations 2004, laid by the 
Department for Environment, Food and Rural Affairs. 

39 The correspondence was published in our 24th Report, HL Paper 205, Session 2003-04. 
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54. Whilst the Committee has so far been able to consider all relevant 
instruments laid before Parliament, the peaks in activity cause an uneven 
workload which, if great, could be detrimental to our work and could cause 
difficulties for both Houses of Parliament. We therefore invite the 
Government to consider whether steps can be taken to ensure a more 
even flow of statutory instruments laid before Parliament. Meanwhile 
we are giving consideration, with the assistance of the Procedure Committee, 
to how we can adopt working practices that alleviate the impact of the 
uneven flow of instruments and the build-up of backlogs during recesses. 

55. In our response to the consultation exercise carried out by the Small Business 
Service of the Department for Trade and Industry on the feasibility of 
introducing common commencement dates (CCDs) to areas of United 
Kingdom law,40 we welcomed the proposal for CCDs but expressed our 
concern about the risk of a “traffic jam”. We said: “… the Committee looks 
for reassurances from the Government that the routine throughput of 
legislation would be properly managed. At all costs a “traffic jam” just prior 
to a chosen common commencement date should be avoided, as it might 
inhibit the proper Parliamentary scrutiny of any proposed regulation”. 

Negative instruments in force before the end of the prayer period 

56. The procedure governing negative instruments has been standardised by the 
Statutory Instruments Act 1946 (“the 1946 Act”). They are subject to 
annulment following a resolution of either House.41 A resolution to reject a 
negative instrument takes the form of a motion praying Her Majesty that the 
instrument be annulled. The period during which a prayer may be moved, 
the “praying time”, is 40 days (not including periods of dissolution, 
prorogation or adjournment of both Houses for more than four days).42 
Section 5 of the 1946 Act provides that, if the prayer is successful, revocation 
may be effected by Order in Council. Revocation may also be possible using 
the powers under which the instrument was made.43 

57. By convention, negative instruments should not come into force before 21 
(calendar) days after laying (“the 21-day rule”). The convention is often not 
observed and for reasons which we do not always find persuasive.44 Even if 
the convention is observed, however, there is a period when the instrument 
may be in force but the House may still pray against it. This period may be 
significantly greater when instruments are laid during the summer recess and 
will be all the greater still if the 21-day rule is breached. 

58. The difference between the “in force” date and the subsequent expiry of the 
40-day praying period may, on occasion, give rise to practical difficulties in 
the (unlikely) event that Parliament rejects a negative instrument which is 
already in force. Section 5 of the 1946 Act provides that, on the resolution to 
annul “no further proceedings shall be taken” under the instrument, but this 

                                             
40 See para 14 above. 
41  Unless a Commons only instrument. 
42 The Companion, para 8.15. 
43  See, for example, the Greater London Authority Elections (No.2) Rules 2000, SI 2000/427. 
44 For example, SI 2004/1972 Care Standards Act 2000 (Extension of the Application of Part 2 to Adult 

Placement Schemes)(England) Regulations 2004, the EM for which explained that the 21-day rule was 
being breached because officials “gave a commitment to the Minister to have the regulations governing 
adult placement schemes in place during the summer of this year”. 
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does not affect what has already taken place since the instrument came into 
force. Provisions relating to matters such as property or staff transfers, or 
repeals and revocations, may have had their full effect on the date on which 
the instrument came into force. Even if a subsequent instrument can restore 
the position to that subsisting before that date (which may not always be 
possible), there is likely to be an interim period of confusion and uncertainty, 
however quickly the government acts. 

59. We do not propose that there should be a convention that commencement 
dates should lie outside the 40-day period. We recognise that this would 
cause the Government significant difficulty where urgent action is needed. 
However, we have gathered the impression that the 21-day rule may now be 
regarded by Government Departments as a maximum, rather than a 
minimum, delay before bringing an instrument into effect. We invite the 
Government to consider whether, in less urgent cases, bringing 
instruments into force after the expiry of the 40-day period would be 
practicable. In the longer term, we suggest that consideration should 
be given to amending the 1946 Act so as to remove the difficulty in 
respect of matters such as repeals and revocations. In considering this 
matter, we draw the attention of the House and of the Government to the 
point raised in paragraphs 65 to 67 about extending the prayer period from 
40 to 60 days.) 
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CHAPTER 5: LOOKING FORWARD 

60. In our first Special Report, we noted the increase in the volume and 
importance of delegated legislation in recent years.45 

61. We acknowledge that effective government requires that some matters should 
be left to delegated legislation. But the growth in delegated legislation has led 
to a need for Parliament to develop mechanisms for the more effective 
scrutiny of the ambit and exercise of delegated powers. One of these 
mechanisms is the House of Lords Delegated Powers and Regulatory Reform 
Committee, appointed in 1992. Another is the Merits Committee. 

62. We have no doubt that the Merits Committee, under present arrangements, 
performs a valuable function in scrutinising delegated legislation and holding 
Government to account. In this chapter we look to the future and briefly set 
out how our working practices might develop. 

Consideration of delegated legislation off the floor of the Chamber 

63. We have already mentioned46 the proposal of the Leader’s Group, endorsed 
by the Procedure Committee, that delegated legislation might be debated in 
the Moses Room. We note in this regard the suggestion of the Royal 
Commission that “where any sifting mechanism identified a SI as being 
worthy of consideration and debate, it might be considered either by the 
whole second chamber – or in the absence of a structure of Departmentally-
related Committees – by ad hoc Committees. Such Committees would 
provide opportunities for members to question Ministers about the proposals 
and for ministers to explain and justify them”.47 We welcome 
consideration by the House of measures which would enable more 
debate on delegated legislation. 

Consideration of statutory instruments during recess periods 

64. We have already referred to the variable flow of instruments during the year48 
and to the consideration which is being given, with the assistance of the 
Procedure Committee, to measures to address the build-up of backlogs 
during recesses.  We do not pre-judge the outcome of this consideration, but 
we recognise that it may become necessary for the Committee to meet during 
a recess period in order to keep to a manageable level the number of 
instruments considered at a single meeting. 

Length of the praying period for negative instruments 

65. The House of Commons Procedure Committee, in its report on delegated 
legislation in 1996, recommended that the 40-day praying period in respect 
of negative instruments should be extended to 60 days. The report stated: “It 
is our view that the 40 day praying time is insufficient for the sort of scrutiny 
of negative instruments which we envisage”. In support of the 
recommendation, the report referred to the 60 days provided for the 

                                             
45 First Report, HL  Paper 18, Session 2003-04, para 1. 
46 See para 21 above. 
47 Report of the Royal Commission, para 7.27. 
48  See para 54 above. 
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consideration of (first stage) regulatory reform proposals by the Regulatory 
Reform Committee of each House. The recommendation was endorsed by 
the Royal Commission.49 

66. We stated in our first working methods report that, given the 21-day rule,50 
we would use our best endeavours to report on instruments within 21 days of 
laying. We are usually able to meet this target although on those occasions 
where we have asked a Government Department for further information, 
there is a greater risk of reporting after the 21 days. If the Department takes a 
fortnight to answer our queries, this may cause us to report 30 days after 
laying. Although this does not cause the Committee difficulty, we are aware 
that it may raise problems for Members of the House because of the need to 
schedule the debate on a prayer to annul in time to meet the deadline set by 
the 40-day praying period. 

67. Changing the prayer period from 40 to 60 days would require amendment of 
the Statutory Instruments Act 1946. The House may wish to consider 
whether there is a case for such an amendment of the 1946 Act. In 
considering this matter, the House will wish to bear in mind the point raised 
in paragraphs 56 to 59 above, concerning the effect of a successful prayer 
against an instrument which has already come into effect. 

Powers of the House in relation to delegated legislation 

68. The Royal Commission commented that “the powers of the present House 
of Lords in respect to statutory instruments are more absolute than those it 
has in respect of primary legislation”.51 This, it suggested, was a disadvantage 
to the House. The powers were “too drastic” and, for this reason, they were 
used only very rarely.52 The Commission recommended that the House’s 
power of veto should be replaced with a statutory power to delay.53 The 
Government, in its White Paper The House of Lords: Completing the Reform, 
published in November 2001, accepted this recommendation. The White 
Paper said: “While a reduction in the nominal power to reject statutory 
instruments absolutely, this change will in practice render the Lords more 
effective in assuring the quality of secondary legislation, since the House will 
be able to point out flaws and urge some recasting of a statutory instrument, 
without rejecting it outright”.54 

69. In our first working methods report, we set out how, in addition to 
challenging a statutory instrument by means of a motion to reject, the House 
can debate an instrument by means of a non-fatal motion (or amendment) 
regretting some aspect of the instrument or calling on the Government to 
take some specific action.55 We also suggested an alternative procedure 
whereby a Member would table a motion drawing attention to a report of the 
Merits Committee. 

                                             
49 Report of the Royal Commission, para 7.28, Recommendation 39. This point was also raised by Lord 

Skelmersdale in evidence to our first working methods report, HL Paper 73, Session 2003-04, pp 35-6. 
50 See paras 56 to 59 above. 
51 Report of the Royal Commission, p 76, para 7.31. 
52 Report of the Royal Commission, p 76, para 7.33. 
53 Report of the Royal Commission, Recommendation 41. 
54 The House of Lords: Completing the Reform (November 2001), Cm 5291, para 33. 
55 First Report, HL Paper 18, Session 2003-04, paras 31 to 33. 
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70. We recognise that the House is able to comment on a statutory instrument 
without rejecting it outright but this does not amount to a power “to force the 
Government and the House of Commons to take its concerns seriously”.56 In 
the context of the wider reform of the House of Lords, we look 
forward to further consideration of the powers of the Lords in respect 
of delegated legislation. 

                                             
56 Report of the Royal Commission, p 77, para 7.35. 
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APPENDIX 1: GOVERNMENT RESPONSE TO OUR FIRST WORKING 
METHODS REPORT 

Letter from Baroness Amos, Leader of the House of Lords, to the Chairman 

Thank you for sending me a copy of your special report on methods of working.  

As a general point I would like to thank you for ensuring that the Committee has 
developed effective working relationships with Government departments.  

Receiving relevant documents (paras 59-62) 

The majority of Government departments had, before the end of May, put administrative 
arrangements in place to ensure that the Committee received all documents relevant to 
their Statutory Instruments. I understand that these arrangements have now been made in 
all departments. 

You express the hope that Government departments will provide copies of Explanatory 
Memoranda, Transposition Notes, relevant EU legislation and Regulatory Impact 
Assessments directly to the Committee secretariat with a copy of the Instrument. I 
understand that this happens in the majority of cases and I would expect all departments 
to make efforts to ensure that this continues.  

Dates for debates (para 27) 

The Committee asks that the Government Whips Office should inform staff of the Merits 
Committee about dates for debate on affirmative instruments. Again, I understand that 
this happens at present. Staff in the Government Whips Office will continue to make every 
effort to communicate with your Committee staff as soon as dates for debating affirmative 
instruments have been agreed between relevant parties.  

Advance sightings of text of instruments (para 27) 

Officials cooperate closely with your secretariat on this matter. Whilst there may be some 
occasions where it might not be possible to disclose drafts, for the most part Government 
departments will take measures to provide advance notice to the Committee.  

Publishing explanatory memoranda (para 59) 

All negative instruments should now have explanatory memoranda laid with them when 
they are placed in the Printed Paper Office. Departments will endeavour to attach EMs to 
instruments wherever possible. In addition the Government have taken steps to ensure 
that all explanatory memoranda are available on the HMSO website [www.hmso.gov.uk]. 

I would like to take this opportunity to thank you once again for seeking to work closely 
with Government departments wherever possible. 

14 October 2004 
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APPENDIX 2: DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London 
SW1) (no personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex 
from proposals for a third London airport; has not been active for some 
twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigating 
Powers Act 2000 

Lord Desai 
Chairman, AHA Communications Ltd (a company producing brochures and 
designing websites) 
Director, Centre for the Study of Global Governance, London School of 
Economics 
Professor of Economics, London School of Economics 
Secretarial assistance provided at place of full-time employment (London 
School of Economics) 
Hon. President, City Roads (drug rehabilitation charity) 
Hon. President, Islington South and Finsbury Labour Party 
Trustee, Tribune Newspaper 

Lord Graham of Edmonton 
Consultancy with the Co-operative Group (£16,000 per annum) 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Kings Fund 
Adviser, University Hospital Birmingham NHS Trust 
Adviser to Beechcroft Wansbroughs Solicitors and Brightwater Regulatory 
Consulting Limited (trading as Beechcroft Wansbroughs Consulting) 
Adviser, Beechcroft Wansbroughs Solicitors 
Adviser, Harrogate Management Centre 
Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
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Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS and 
healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Solihull NHS Strategic Partnering Board 
Chair, National Patient Safety Agency 
Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Senior Associate Fellow – Warwick University Business School 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has 
alms houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk 
Borough Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 
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APPENDIX 3: ECCLESIASTICAL INSTRUMENTS - CORRESPONDENCE 

Letter from Stephen Slack, Chief Legal Adviser to the Archbishop’s Council, to 
the Clerk 

I am writing in connection with the new Select Committee on the Merits of Statutory 
Instruments referred to in Statutory Instrument Practice Circulars Nos 2 (04) and 3 (04). 

I note that the terms of reference of the Merits Committee as recorded in the House of 
Lords motion of 17th December 2003 are apparently all embracing in terms of the 
instruments which the Committee will consider, subject only to a small number of 
specified exceptions. 

As you will doubtless know, Measures of the General Synod (and of its predecessor the 
Church Assembly), which of course have statutory force under the Church of England 
Assembly (Powers) Act 1919, sometimes confer power upon the Synod or other Church 
bodies to make subordinate legislation to which the Statutory Instruments Act 1946 is 
applied.  

The most frequently made statutory instruments are those relating to different types of 
fees under the Ecclesiastical Fees Measure 1986.   (The 2004 orders under that Measure 
will be laid later this month after their forthcoming consideration by the General Synod.)   
But the same procedure is used in a range of other contexts as well.   Thus, for example, 
since 2000 the General Synod has passed the Faculty Jurisdiction Rules 2000, the Faculty 
Jurisdiction (Care of Places of Worship) Rules 2000, the Parsonages Measure Rules 2000, 
the National Institutions Measure 1998 (Amendment) Resolution 2001 and the Payments 
to the Churches Conservation Trust Order 2003.   Future examples will include Rules 
made under the Clergy Discipline Measure 2003 and the Care of Cathedrals Measures. 

Against this background, you will appreciate that having the Church's statutory 
instruments subject to scrutiny by the Merits Committee in accordance with the 
arrangements set out in the recent Circulars would raise a number of issues for us, not 
least in terms of the implications from the constitutional point of view of legislation of the 
Church of England being subjected to scrutiny in terms of its policy objectives. 

I should accordingly be grateful if you could please clarify whether or not is intended that 
the new arrangements should in fact apply to statutory instruments made under the 
authority of Measures of the Church of England.  If it is intended that they should, I think 
we shall wish to address further arguments to your Committee in that connection. 

I am about to leave the office for a few days in order to attend the forthcoming group of 
sessions of the General Synod in York but should be very happy to discuss this matter on 
my return if that would be helpful. 

7 July 2004 

 

Letter from the Clerk to Stephen Slack, Chief Legal Adviser to the Archbishop’s 
Council 

Thank you for your letter of 7 July, the content of which we have discussed over the 
telephone and I have discussed with Robert Wellen. 

The remit of the Merits Committee requires it, subject to certain exemptions, “to consider 
every instrument which is laid before each House of Parliament and upon which 
proceedings may be or might have been taken in either House of Parliament, in pursuance 
of an Act of Parliament …”. Given the absence of a specific exemption, in my view, 
subordinate legislation made under the Church of England Assembly (Powers) Act 1919 
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(“the 1919 Act”) which is subject to either the affirmative or negative procedure falls 
within the terms of reference of the Merits Committee. This contrasts with the position 
with regard to the Joint Committee on Statutory Instruments, the terms of reference of 
which specifically excludes consideration of such instruments. 

My understanding is, therefore, that you are required to produce an explanatory 
memorandum (EM) in respect of instruments made under the 1919 Act and that they will 
be considered by the Merits Committee. 

However, as I mentioned on the telephone, the terms of reference of the Committee are to 
be reviewed after the end of the session. It would be of assistance to the Merits 
Committee therefore, on first consideration of a 1919 Act instrument (that is, at its 
meeting on Tuesday 7 September), if you were to write to the Committee to explain why, 
in your view, consideration of 1919 Act instruments by the Merits Committee would raise 
issues for the Archbishops’ Council. 

28 July 2004 

 

Letter from Stephen Slack, Chief Legal Adviser to the Archbishop’s Council, to 
the Clerk 

I note your view that subordinate legislation made under the Church of England Assembly 
(Powers) Act 1919 (‘the Enabling Act’) and subject to the affirmative or negative 
resolution procedure currently falls within the terms of reference of the Merits 
Committee. However, having had more opportunity to consider the matter further since I 
wrote my earlier letter and to discuss the matter with Sir Anthony Hammond KCB QC 
(who as Standing Counsel to the General Synod is responsible for drafting our Measures), 
I wonder with respect whether that is in fact the case. 

The terms of reference of the Merits Committee of course extend to instruments “upon 
which proceedings may or might have been taken in either House of Parliament, in pursuance of 
an Act of Parliament”. As you point out, in that respect they differ from the terms of 
reference of the Joint Committee on Statutory Instruments (‘JCSI’), which include an 
additional limb also bringing within the scope of the JCSI “every general statutory 
instrument not within the foregoing classes … not including measures under the Church of 
England Assembly (Powers) Act 1919 and instruments made under such measures”. (The 
reference to Measures themselves presumably reflects the view that Measures themselves 
represent a form of delegated legislation: see, for example, the advice of the then Counsel 
to the Speaker to that effect contained in the Report of the Joint Committee on Delegated 
Legislation (1971-1 HL, 184, HC 475, x).) 

It seems to me that the wording of the terms of reference of the JCSI properly reflects the 
fact that instruments made under Measures would not fall within the first class of 
instruments they mention since such instruments are not ones “upon which proceedings may 
or might have been taken … in pursuance of an Act of Parliament”: any proceedings would be 
taken under the authority of the Measure which conferred the power under which the 
instrument in question was made. (That this is the correct analysis is supported by the 
Second Special Report of the Commons Statutory Instruments Committee (HC 7-v 
(1953-54).) It follows, I suggest, that even though there is no express exclusion of 
instruments made under Measures from the terms of reference of the Merits Committee, 
they nonetheless do not embrace such instruments. 

I hope that the Committee will feel able to agree with this analysis. However, lest it does 
not do so, or is minded to propose an amendment to its terms of reference so that they 
include instruments made under Measures, I think it might assist if I commented on the 
wider issue of the appropriateness of their scrutiny by the Merits Committee. 



 MERITS OF STATUTORY INSTRUMENTS 28 

The Enabling Act of course conceded the principle of self-governance in legislative 
matters to the Church, subject to certain safeguards centred on a process of scrutiny by 
the Ecclesiastical Committee of Parliament and the need for an affirmative resolution of 
both Houses. In particular, under s.3(3) of the Enabling Act the role of the Ecclesiastical 
Committee is to consider a Measure and then to “draft a report thereon to Parliament stating 
the nature and legal effect of the measure and its views as to the expediency thereof, especially with 
relation to the constitutional rights of all His Majesty’s subjects”. As part of that process it 
considers the appropriateness of any powers to make delegated legislation. (See the 
Minutes of the Proceedings of the Ecclesiastical Committee, Vol I, 379-382.) 

The Ecclesiastical Committee has seen its responsibilities under s.3 of the Enabling Act as 
extending well beyond making technical legal points (such as drawing attention to drafting 
defects) into what might be seen as policy matters. However, my understanding is that it 
has taken the line that there are some contexts in which it would be inappropriate for it to 
take a view on the merits, on the ground that the matters in question are best left for the 
Church to determine. These include matters of doctrine and liturgy (except so far as they 
impinge on the Church’s legal position as the Established Church) and matters of the 
Church’s own internal administration. I believe that the Ecclesiastical Committee has 
been correct to adopt this approach: if ever the Court were called on to consider the effect 
of s.3 of the Enabling Act, I think it would take the view (not least in the light of its 
legislative history) that the Committee should not operate as a kind of select committee 
inquiring into the general merits of a Measure or duplicate the General Synod’s own 
detailed consideration of it. Moreover, it can be argued that the matters to be taken into 
account by the Ecclesiastical Committee should be ones relevant to a Measure’s legal 
effect, rather than to its implications for the Church of England viewed purely as a 
religious body or its members as such (for example, on questions of doctrine and liturgy). 

When the extent to which the Ecclesiastical Committee can properly address the merits of 
Church of England Measures is limited in the way I have described, it would seem open 
to question in principle whether the Merits Committee should have a more wide-ranging 
role in relation to the merits of statutory instruments made under such Measures. Support 
for this view may be found in the deliberate exclusion of Church of Measures and 
instruments made under them from the scope of the JCSI: the report of the Joint 
Committee on Delegated Legislation which led to its creation reported, after explaining 
the process of scrutiny by the Ecclesiastical Committee and approval by both Houses, that 
“the Committee’s inquiries have not elicited any suggestion that improvements need to be made in 
the procedures or practice by which Parliament exercises control over [this kind] of instrument” . 
In the light of that conclusion, for statutory instruments made under Measures to be 
subject to scrutiny as regards their policy content when they are exempt from scrutiny as 
to their form would not only be anomalous but would also seem to require some 
justification. 

Finally, I understand the underlying concern behind the establishment of the Merits 
Committee to be the lack of effective scrutiny of statutory instruments. However, 
delegated legislation made under Measures in the form of statutory instruments is already 
subject to scrutiny under the Church’s own internal legislative procedures. The Standing 
Orders of the General Synod, made under powers conferred by the Synodical 
Government Measure 1969, require the approval of the Synod for such legislation and 
contain provisions enabling any member to require such legislation be debated and to 
propose amendments to it. It is not uncommon for advantage to be taken of those 
provisions, with amendments being proposed and debated before approval is finally given 
to an instrument. Indeed, sometimes the Synod declines to approve then (as was the case 
at its July group of sessions, for example, when the Synod rejected the Legal Officers 
(Annual Fees) Order because of reservations about the policy it had adopted as regards 
the increase in the retainer paid to diocesan registrars). 
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In conclusion, I hope the Committee will feel able to agree, as part of its review of its 
terms of reference, that as currently drafted its terms of reference do not extend to 
instruments made under Measures and that they should not be amended so as to do so. If 
the Committee requires any further information in order to be able to consider the matter, 
however, please do not hesitate to let me know. 

3 September 2004 

 

Letter from the Clerk to Stephen Slack, Chief Legal Adviser to the Archbishop’s 
Council 

Thank you for your letter of 3 September, which was put before the Merits of Statutory 
Instruments Committee at its meeting on 14 September. The Committee gave 
preliminary consideration to the issues raised in your letter but have asked for further 
information before reaching a view. 

During the Committee’s deliberations, a question was raised about the application of the 
Statutory Instruments Act 1946 to the three instruments currently before House, and, in 
particular, about the reasons for the Church choosing to apply a procedure – the negative 
resolution procedure – which envisages the possibility of parliamentary scrutiny and 
intervention. The Committee would welcome your views on this point. 

The Committee will meet again on Tuesday 12 October. It would be most helpful if you 
were able to provide to response to this letter by Wednesday 6 October. Please do not 
hesitate to let me know if this causes you any difficulties. 

29 September 2004 

 

Letter from Stephen Slack, Chief Legal Adviser to the Archbishop’s Council, to 
the Clerk 

The reason that the negative or affirmative procedure is applied to instruments made 
under Measures is that the Standing Orders of the General Synod provide that 

“ …no Measure … shall contain any provision empowering an authority to make a subordinate 
instrument having the force of law of general, as distinct from local, application, unless it also 
provides … that such instrument (not being a scheme or part of a scheme to be approved by Her 
Majesty in Council), if it affects the legal rights of any person, shall be laid before both Houses of 
Parliament and be subject to approval or annulment in pursuance of a resolution of either House 
as may be determined by that Measure”. 

In the time available I have not been able fully to research the origin of this provision, save 
to establish that a provision broadly to this effect has been included in the Standing 
Orders of the General Synod since its creation in 1970. 

However, given the way that it is expressed, I believe that it is intended to prevent a 
position arising in which instruments made under Measures containing provisions 
affecting peoples’ rights which, had they been contained in a Measure, would have been 
subject to Parliamentary scrutiny escape such scrutiny. Such a situation would seem to be 
inconsistent with the spirit of the Church of England Assembly (Powers) Act 1919 and 
would, no doubt, be unwelcome to both the Ecclesiastical Committee and Parliament. 
(Indeed, its undesirability was referred to in the Report of a Sub-committee of the 
Ecclesiastical Committee appointed to consider delegated legislation under Church 
Assembly Measures, which pointed out that instruments made under Measures “might 
‘affect the rights of all His Majesty’s subjects’ but would nevertheless escape the scrutiny of the 
Ecclesiastical Committee and the confirmation by Parliament for which the Act provides”.) 
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On this basis, I would argue that subjecting instruments made under Measures to the 
affirmative or negative resolution procedure does not imply an acceptance of the same 
degree of Parliamentary scrutiny as that to which other instruments placed before 
Parliament are subject. Rather, the intended purpose of doing so is to give Parliament the 
same ability to reject instruments affecting peoples’ rights as it has to reject Measures 
themselves. And if, as I explained in my previous letter, the Ecclesiastical Committee itself 
appears to accept that there are limits on the extent to which it can and should review the 
merits of a Measure in order to assist Parliament in deciding whether or not to approve it, 
it seems to me that it would be inappropriate for the Merits Committee to have a wider 
remit in relation to instruments made under Measures, which enabled it to examine the 
merits of such instruments generally. 

I hope this is of assistance to the Committee. 

11 October 2004 

 

Letter from the Clerk to Stephen Slack, Chief Legal Adviser to the Archbishop’s 
Council 

At its meeting yesterday, the Merits Committee considered whether instruments made 
under Measures of the General Synod fell within its terms of reference and concluded that 
they did. The Committee therefore considered the three instruments before it and 
determined that they should not be reported to the House. I enclose a copy of the 
Committee’s report. The instruments appear in the (lengthy) list of instruments not 
reported (Appendix 1). 

The Chairman of the Merits Committee, Lord Hunt of Kings Heath, has written to the 
Chairman of the Procedure Committee, Lord Brabazon of Tara, to inform him of the 
Merits Committee’s view. 

14 October 2004 
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APPENDIX 4: CORRECTING INSTRUMENTS BY DEPARTMENT 

 

This table shows by Department the number of negative instruments which were 
reprinted free of charge as a result of error. A commentary on how representative 
this figure is and on its impact is given in paragraph 50 (above). 

 

For the period 22 March (when the Committee started work) to 18 November 
2004.  

 
DEPARTMENT TOTAL NO. OF 

NEGATIVE 
INSTRUMENTS 

NUMBER OF 
CORRECTIONS 

Cabinet Office 5 0 
Constitutional Affairs 43 0 
Culture Media and Science 6 0 
Defence 4 0 
Education 45 7 
Environment, Food and Rural Affairs 60 2 
Foreign and Commonwealth Office 1 0 
General Synod 3 0 
Health* 52 2 
Home Office 42 4 
House of Commons 3 0 
International Development 0 0 
Northern Ireland Office 19 0 
Office of the Deputy Prime Minister 48 5 
Privy Council 21 0 
Scotland Office 0 0 
Trade and Industry 60 5 
Transport 83 3 
Treasury** 43 2 
Wales Office 0 0 
Works and Pensions*** 30 0 

TOTALS 568 30 

   
*    Includes Food Standards Agency  
**  Includes Customs and Excise, and Inland Revenue 
***Includes Health and Safety Executive 
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APPENDIX 5: STATUTORY INSTRUMENTS LAID DURING 2004 

Since January 2004 when the Committee first began considering instruments, 
there have been three peaks of activity: Chart 1 sets out the numbers of 
instruments by month, Chart 2 by week. Chart 2 demonstrates clearly the scale 
and suddenness of these peaks. Paragraphs 53 to 55 (above) suggest ways in which 
this might be better managed. 

Chart 1 

 

Chart 2 
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