
Sixth Report 

INSTRUMENTS REPORTED 

The Committee has considered the following instruments, and has 
determined that the special attention of the House should be drawn to 
them on the grounds specified. 

A. The following instruments have been considered by the 
Committee as a package: 

SI 2004/1232 Social Security (Habitual Residence) Amendment 
Regulations 2004 

SI 2004/1235 Allocation of Housing and Homelessness (Amendment) 
(England) Regulations 2004 

SI 2004/1236 Immigration (European Economic Area) and Accession 
(Amendment) Regulations 2004 

SI 2004/1240 Child Benefit and Guardian’s Allowance 
(Administration) (Amendment) Regulations 2004 

SI 2004/1241 Tax Credits (Miscellaneous Amendments No. 2) 
Regulations 2004 

SI 2004/1243 Tax Credits (Residence) (Amendment) Regulations 2004 

SI 2004/1244 Child Benefit (General) (Amendment) Regulations 2004 

SI 2004/198 Allocation of Housing Regulations (Northern Ireland) 
2004 

SI 2004/199 Homelessness Regulations (Northern Ireland) 2004 

 

1. In our 2nd Report (HL Paper 72), we drew the special attention of the 
House to the draft Accession (Immigration and Worker Registration) 
Regulations 2004.1 These Regulations were approved by the House on 23 
April 2004.2 They were the first part of a package of regulations announced 
by the Baroness Scotland of Asthal, Minister of State at the Home Office, in 
February this year.3 The package includes regulations to restrict access to 
certain social security benefits, to social housing, and to tax credits and child 
benefit. 

                                             
1 SI 2004/1219. 
2  HL Hansard, 23 April 2004, cols 481-500. 
3 HL Hansard, 23 February 2004, cols 30-32. 
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2. Further regulations included in the package have now been laid before 
Parliament. Our general concern about these regulations is the speed with 
which they have been brought into force: all the regulations specified above 
were laid before Parliament on 30 April and came into force on 1 May. 
Members of the House who spoke in the debate on the draft Accession 
(Immigration and Worker Registration) Regulations 2004 expressed concern 
about the further regulations being brought forward “at the eleventh hour” 
and questioned whether they could have been fully thought through. The 
need for these regulations has been known for some time: the decision of the 
Government to open United Kingdom borders to workers from all the 
accession States from 1 May was announced in December 2002. In view of 
this, the House may wish to invite the Government to explain why the 
regulations were not laid sooner, so as to provide the House with an 
opportunity to consider them, if the House wished, before they came 
into effect. 

3. We draw the attention of the House to three of the instruments in the group 
in particular: SI 2004/1232 Social Security (Habitual Residence) 
Amendment Regulations 2004; SI 2004/1235 Allocation of Housing an 
Homelessness (Amendment) (England) Regulations 2004; and SI 2004/1236 
Immigration (European Economic Area) and Accession (Amendment) 
Regulations 2004. 

SI 2004/1232 Social Security (Habitual Residence) Amendment 
Regulations 2004 

4. The Social Security (Habitual Residence) Amendment Regulations 2004 
were laid by the Secretary of State for Work and Pensions, and they amend 
regulations concerning a number of income-related benefits.4 The 
Regulations apply to Great Britain.5  

5. The Secretary of State referred the Regulations to the Social Security 
Advisory Committee (SSAC) (in accordance with the Social Security 
Administration Act 1992) on 18 March 2004. The Report of the SSAC, with 
the Government’s response, was published on 30 April.6 Echoing the point 
made in paragraph 2 above, the Report makes reference to the lack of time 
for consideration of the Regulations: “We have been aware for some time 
that the implementation of the Treaty of Accession might lead the 
Government to undertake a review of conditions of access to the UK’s 
welfare benefits system. … We were … surprised and disappointed that the 
Government’s response to concerns about the possible consequences of the 
enlargement of the EU has been put forward only weeks from the 1st May, 
when the Treaty comes into effect”.7 

6. Prior to 1 May, the relevant income-related benefit regulations required a 
person to be habitually resident in the United Kingdom, the Channel 
Islands, the Isle of Man or the Republic of Ireland (i.e. the Common Travel 

                                             
4  Council Tax Benefit (General) Regulations 1992; Housing Benefit (General) Regulations 1987; Income 

Support (General) Regulations 1987; Jobseeker’s Allowance Regulations 1996; and State Pension Credit 
Regulations 2002. 

5   Those for Northern Ireland were laid on 29 April: SR 2004/199 Social Security (Habitual Residence 
Amendment) Regulations (Northern Ireland) 2004. 

6  Cm 6181. 
7  Ibid., p 15, para 8. 
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Area (CTA)) to be eligible for the income-related benefit. The effect of the 
Social Security (Habitual Residence) Amendment Regulations 2004 is that, 
since 1 May, there is a new requirement – namely, that no person shall be 
treated as habitually resident unless that person has a right to reside in the 
CTA. This is additional to meeting the existing requirements of the habitual 
residence test.  

7. In their response to the SSAC Report, the Government stated that “the 
habitual residence test is not defined on the face of the regulations because it 
is a concept drawn from Community as well as domestic law. It has been 
elaborated in ECJ case-law; and the Government does not believe it would 
be helpful to set down a definition in statute. Clear criteria are, however, set 
out in guidance for decision-makers: these are available to tribunals, courts 
and others”.8 The definition of the term the “right to reside” is treated in the 
same way. 

8. According to the Government’s Explanatory Memorandum on these 
Regulations, they are intended “to support the Government’s policy … of 
opening the United Kingdom’s labour market immediately to workers from 
the ten countries which will accede to the European Union on 1 May 2004”. 
They are, however, wider in effect in that they are not confined to the 
relevant accession States9 but apply to all nationals from the European 
Economic Area (EEA).10 The SSAC Report questions the Government’s 
“blanket approach”. It states: “The adoption of such a blanket approach at 
very short notice could in our view only be seen as appropriate and 
proportionate in the light of evidence that the UK’s welfare benefits system is 
under substantial threat of exploitation by A8 nationals, or that the habitual 
residence test was demonstrably ineffective. We have been offered no 
evidence to support either assertion”.11 

We draw the attention of the House to the scope of these Regulations 
and, in particular, to the conclusion of the SSAC Report in respect of 
the absence of evidence for the Government’s “blanket approach”. 

9. Other concerns raised in the SSAC Report about the Regulations included 
whether local office staff have been adequately prepared to deal with the new 
arrangements and the potential burden imposed on local authorities.12 In 
their response, the Government described the operational challenge as 
“formidable”, and that, as a result, initially all claims made by the A8 
accession State nationals and by other EEA nationals who are economically 
inactive will be sent to the Glasgow Benefit Centre where a centralised unit, 
which has received training in the new procedures, will decide on the validity 
of claims. To avoid discrimination, UK nationals will also be required to 
produce valid identification documents when claiming.13 

10. We note that the potential burden on local authorities may be partially met 
by transitional provisions that will ensure that those claiming on 30 April will 

                                             
8 Ibid., p 6, para 20. 
9  The eight relevant accession States are the Czech Republic, the Republic of Estonia, the Republic of 

Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Poland, the Republic of 
Slovenia, and the Slovak Republic (“A8 States”). 

10  Cm 6181, p14, para 6. 
11  Ibid., p 25, para 47. 
12  Ibid., pp 22-23, paras 35-39. 
13  Ibid., p 9, para 49. 
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not have their benefit stopped because of the change in the law. However, 
there remains a concern that local authorities, despite the provisions of the 
Nationality Immigration and Asylum Act 2002 which severely limit the 
amount of assistance they can provide, will, none the less, have to deal with a 
higher number of EEA nationals who are without means of support. It is not 
clear how many claims for benefits will be made each week, nor how many of 
these will be successful. 

SI 2004/1235 Allocation of Housing and Homelessness (Amendment) 
(England) Regulations 2004 

11. These Regulations were laid by the Deputy Prime Minister and they amend 
the Allocation of Housing (England) Regulations 2002 and the 
Homelessness (England) Regulations 2000.14 They have the effect that, from 
1 May, certain persons will not be eligible for housing accommodation or 
housing assistance. They are: (a) subject to specified exceptions, a person 
who is not habitually resident in the CTA and (b) a person whose right to 
reside in the CTA derives from specified EC Directives.15 The Regulations 
also provide that a person shall not be treated as habitually resident if that 
person has no right to reside in the CTA. Transitional provisions ensure that 
the entitlement of those who are currently claiming assistance will not be 
withdrawn. 

12. The extent of the potential burden on local authorities is unclear. The Office 
of the Deputy Prime Minister alerted the Chief Executives of all local 
housing authorities in England on 14 April and sent them a copy of the 
regulations and an explanation of their effect with some practical guidance 
on 30 April. Updated statutory guidance for decision-makers is in 
preparation. As we noted in respect of the Regulations on Habitual 
Residence (paragraph 9 above), the operational challenge of bringing these 
Regulations into effect may be a cause for concern. 

13. These Regulations apply to England only. There are similar regulations for 
Northern Ireland.16. We suggest that the House may wish to invite the 
Government to explain what arrangements apply in Scotland and 
Wales. 

SI 2004/1236 Immigration (European Economic Area) and Accession 
(Amendment) Regulations 2004 

14. These Regulations are laid by the Home Secretary and amend the 
Immigration (European Economic Area) Regulations 2000 and the 
Accession (Immigration and Worker Registration) Regulations 2004.17 They 
clarify some of the definitions which apply to other regulations in the 
package. In particular, Regulation 2(3) amends the level at which the 
resources of a self-sufficient person are regarded as sufficient: this includes a 

                                             
14  SI 2002/3264 and SI 2000/701 respectively. 
15  The Explanatory Memorandum to the Regulations describes the effect of these Directives as follows: “in 

broad terms, these Directives apply to people who are not economically active and whose right to reside is 
conditional on them being self-sufficient and not placing an unreasonable burden on the social assistance 
system of the host State”. 

16  SR 2004/198 Allocation of Housing Regulations (Northern Ireland) 2004 and SR 2004/199 Homelessness 
Regulations (Northern Ireland) 2004. 

17  SI 2000/2326 and SI 2004/1219 respectively. 
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requirement for the person and all family members to be covered by sickness 
insurance and that the resources of the person concerned and, where 
applicable, any family members, should “exceed the level below which social 
assistance might be granted under the United Kingdom benefit system to a 
United Kingdom national in the same circumstances”. 

15. These Regulations also cancel any outstanding appeals under section 82(1) 
of the Nationality Immigration and Asylum Act 2002 for anyone who has 
been issued with a residence permit. This is an administrative measure to 
remove the need for such an appeal to be formally withdrawn. In addition, 
they correct an omission in Regulation 2(6)(b) of the Accession 
(Immigration and Worker) Regulations 2004,18 acknowledged by the 
Baroness Scotland of Asthal, Minister for the Home Office, in the course of 
the debate on those Regulations.19 The amending regulation clarifies that 
those Regulations do not apply to accession State nationals who are also 
family members of a Swiss or EEA national who is in the United Kingdom as 
a self-employed person. 

Conclusion 

This group of Regulations is drawn to the special attention of the 
House on the ground that it is politically important, and gives rise to 
issues of public policy likely to be of interest to the House. 

 

B. Direction given by the Secretary of State under section 51B(2) 
of the Northern Ireland Act 1998 

16. This Direction is made under section 51B(2) of the Northern Ireland Act 
1998, and is subject to affirmative resolution. It provides that financial 
assistance shall not be payable under the Financial Assistance for Political 
Parties Scheme 2003 to the Progressive Unionist Party or Sinn Fein for the 
period from 29 April 2004 to 28 April 2005. 

17. The Secretary of State for Northern Ireland announced that he was 
persuaded to make this reduction in financial assistance in a Statement made 
to Parliament on 20 April 2004.20 He explained that he had made the 
Northern Ireland Act 1998 and Northern Ireland Act 2000 (Modification) 
Order 2004 (“the Order”) on 20 April (in force on 21 April) in order to 
permit such a step to be taken in the absence of a sitting Assembly. 

18. In our 5th Report (HL Paper 81), the Committee drew the special attention 
of the House to the Order on the ground that it was politically important and 
gave rise to issues of public policy likely to be of interest to the House.  The 
Report set out concerns that had been expressed about the Secretary of 
State’s announcement. 

19. The House is to debate a motion to approve the Order shortly. The concerns 
noted in paragraph 6 of our 5th Report apply equally to the Direction. We 
note also that, in making the Direction (as with the Order), the Secretary of 
State has made use of the affirmative procedure which enables the Direction 

                                             
18 SI 2004/1219. 
19 HL Hansard, 23 April 2004, col 486. 
20 HC Hansard, 20 April 2004, cols 172-174. 
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to be made without a draft being laid before Parliament. We suggest that 
the House may wish to ask the Government the reason for such 
urgency. 

This Direction is drawn to the special attention of the House on the 
ground that it is politically important, and gives rise to issues of 
public policy likely to be of interest to the House. 
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INSTRUMENTS NOT REPORTED 

 The Committee has considered the instruments set out in Appendix 1 
and has determined that the special attention of the House need not 
be drawn to them. 
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APPENDIX 1: INSTRUMENTS TO WHICH THE COMMITTEE DOES NOT 
DRAW THE SPECIAL ATTENTION OF THE HOUSE 

Draft Instruments requiring affirmative approval 

+ Draft Human Rights Act 1998 (Amendment) Order 2004 

+ Draft Preparatory Commission for the Comprehensive Nuclear-Test-Ban Treaty 
Organization (Immunities and Privileges) Order 2004 

Instruments subject to annulment 

SI 2004/568 Carriage of Dangerous Goods and Use of Transportable Pressure 
Equipment Regulations 2004  

SI 2004/1140 Occupational Pension Schemes (Winding Up) (Amendment) 
Regulations 2004 

SI 2004/1141 Social Security (Miscellaneous Amendments) (No. 2) Regulations 
2004 

SI 2004/1157 Medicines for Human Use (Clinical Trials Fees Amendments) 
Regulations 2004 

SI 2004/1159 Plant Protection Products (Fees) (Amendment) Regulations 2004 

SI 2004/1165 Potatoes Originating in Egypt (England) Regulations 2004 

SI 2004/1178 Electronic Commerce (EC Directive) (Extension) Regulations 
2004  

SI 2004/1179 Electricity (Exemption from the Requirement for a Generation 
Licence) Order 2004 
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APPENDIX 2: DECLARATION OF INTERESTS 

Lord Addington 

Adviser, Maybeck Communications Ltd (33 St. James’s Square, London 
SW1) (no personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 

Director, Forensic Investigative Associates plc 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 

Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex 
from proposals for a third London airport; has not been active for some 
twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 

Assistant Surveillance Commissioner under Regulation of Investigating 
Powers Act 2000 

Lord Desai 

Chairman, AHA Communications Ltd (a company producing brochures and 
designing websites) 
Director, Centre for the Study of Global Governance, London Scol of 
Economics 
Professor of Economics, London School of Economics 
Secretarial assistance provided at place of full-time employment (London 
School of Economics) 
Hon. President, City Roads (drug rehabilitation charity) 
Hon. President, Islington South and Finsbury Labour Party 
Trustee, Tribune Newspaper 

Lord Graham of Edmonton 

Consultancy with the Co-operative Group (£16,000 per annum) 
Lord Hunt of Kings Heath 

Senior Policy Advisor, Sainsbury Centre for Mental Health 
Senior Policy Advisor, Kings Fund 
Member, Advisory Board, Commission for Health Audit and Inspection  
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Advisor, University Hospital Birmingham NHS Trust 
Advisor, Beechcroft Wansbroughs Lawyers 
Advisor, Harrogate Management Centre 
Advisor, Turning Point (Substance Abuse Charity)  
Advisor, KPMG (Accountants)  
Advisor, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS 
and healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Black Country Health Authority Modernisation 
Board 
Chair, National Patient Safety Agency 
Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Labour Party 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 

Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord Methuen 

Chairman of Trustees of the Lady Margaret Hungerford Charity (which has 
alms houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 

A number of tenanted properties in West Sussex and the Isle of Man 
Viscount Ullswater 

Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk 
Borough Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 


