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Proposal to ban trade in products 

used for capital punishment or 

torture 

1. In this report we make available, for the information of the House, the oral 
evidence given to Sub-Committee A (Economic and Financial Affairs and 
International Trade) on Tuesday 11 January 2005 by Mr Nigel Griffiths, 
MP, Parliamentary Under-Secretary of State, DTI, on the proposal for a 
Council Regulation to ban trade in products used for capital punishment or 
torture1. 

2. The Sub-Committee decided to take oral evidence from Mr Griffiths, MP, 
following correspondence between the Sub-Committee and the 
Parliamentary Under-Secretary of State. This correspondence can be found 
at appendix 2. 

3. The key topics in the evidence are: 

 The Commission’s aim to have a harmonised, agreed approach to the 
trade in materials used for capital punishment or torture (Q 2); 

 The list of products subject to an import and export ban (QQ 2–6); 

 The difficulty distinguishing those products with legitimate other uses 
from those without legitimate other uses (QQ 3 and 6); 

 The Government’s support for a system licensing trade in certain 
products which may have other uses (QQ 7–10). 

4. We support attempts to ban trade in items that would be used for 
capital punishment or torture and make this report to the House for 
information. 

 

 

                                                                                                                                     
1 Amended proposal for a Council Regulation concerning trade in certain equipment and products which 

could be used for capital punishment, torture or other cruel, inhuman or degrading treatment or 

punishment, unnumbered COM, Brussels, 14 May 2004 
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APPENDIX 1: SUB-COMMITTEE A (ECONOMIC AND FINANCIAL AFFAIRS, 

AND INTERNATIONAL TRADE) 

Sub-Committee A 

The members of the Sub-Committee which conducted this inquiry were: 

Lord Alliance (appointed 18th February 2005) 
Lord Blackwell 
Lord Cobbold 
Lord Hannay of Chiswick 
Lord Inglewood 
Lord Jones 
Lord Jordan 
Lord Kerr of Kinlochard 
Lord Marlesford 
Lord Radice (Chairman) 
Lord Taverne 

Declaration of Interests 

Lord Alliance 
Chairman, N. Brown Group plc 

Director, Alliance Family Foundation Limited 

Director, The University of Manchester Foundation 

Director, The Weizmann Institute Foundation Limited 

Council Member, The British Olympic Appeal 

Trustee, The Next Century Foundation 

 

Lord Blackwell 
Advisor to Lloyds of London (Kinnect) 

Non-executive Director, Smartstream Technologies Ltd 

Non-executive Director, Slough Estates plc 

Non-executive Director, The Corporate Services Group plc 

Non-executive Director, Standard Life Assurance 

Non-executive Board Member, Office of Fair Trading 

Special Advisor, KPMG Corporate Finance 

Shareholder, 4C Associates Ltd (business consultants) 

Shareholder, Obvious Solutions Ltd (communications technology) 

Member of Council, Business for Sterling 

Chairman and Director of the Centre for Policy Studies (Independent ‘Think 

Tank’) 

 

Lord Cobbold 
Chairman, Lytton Enterprises Ltd (commercial exploitation of family home, 

Knebworth House, as a tourist attraction) 

Beneficial owner of part of the Knebworth Estate in Hertfordshire including 

residential properties, tenant farmland, woodlands, park and formal gardens 

Governor and President of the Development Committee, University of 

Hertfordshire 

Chairman, Knebworth Twinning Association 

Trustee, Knebworth House Education and Preservation Trust 

Chairman and Trustee, St Mary’s and St Martin’s Preservation Trust 
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Chairman and Trustee, Stevenage Community Trust 

Trustee, The Pilgrim Trust 

Fellow of Association of Corporate Treasurers 

Member and former office holder, Historic Houses Association 

 

Lord Hannay of Chiswick 
Member of Tangguh Independent Advisory Panel (set up by BP to advise on 

a liquefied natural gas project in Papua, Indonesia) 

Non-executive Director, CHIME Communications 

Pro-Chancellor, University of Birmingham (and member of the Council and 

Court) 

Member, U.N. Secretary-General’s High Level Panel for Threats, Challenger 

and Change 

Member, Council of Britain in Europe 

Member, Advisory Board, Centre for European Reform 

Member, Advisory Board, European Foreign Affairs Review 

Member, Advisory Board, Prospect magazine 

Member, Advisory Board, Salzburg Seminar 

Member, Advisory Board, Judge School of Management, Cambridge 

Chairman, International Advisory Board of EDHEC Business School 

 

Lord Inglewood 
Non-executive Chairman, CN Group (Media) 

Director, Pheasant Inn (Bassenthwaite Lake) Ltd (hotel) 

Non-executive Director, Carr’s Milling Industries plc (7 September 2004) 

Farmer 

Owner, Hutton-in-the-Forest Estate and Wythop Estate (farmland including 

residential property in Cumbria) 

Owner, Hutton-in-the-Forest (historic house open to the public) 

Court of Lancaster University 

Chairman, Reviewing Committee on the Export of Works of Art 

President, Cumbria Tourist Board (7 September 2004) 

Member, Historic Houses Association Finance & Policy Committee 

Trustee, Elton Estate, Cambridgeshire 

Trustee, Raby Estates, Co. Durham and Shropshire 

Trustee, Thoresby Estate, Nottinghamshire 

 

Lord Jones 
Member, The Industrial Advisory Board of the Northern Aerospace 

Technology Exploitation Centre (N.A.T.E.C) (unpaid) 

Chairman, Diocesan Board of Education (Diocese of St. Asaph) 

President, League of Friends, Deeside Community Hospital 

President, Saltney Historical Society 

President, Sandycroft and Mancot Scouts 

President, The Hawarden Singers 

President, Wrexham-Birkenhead Rail Users Association 

Trustee, The Winnicott Clinic of Psychotherapy 

President, Flintshire Alzheimer’s Society 

Director, Genesis Initiative (enhances the prospects for small businesses) 

Trustee ‘Friends of Africa’ (a charity seeking to create small business in 

Africa) 

 



8 TRADE IN PRODUCTS USED FOR CAPITAL PUNISHMENT OR TORTURE 

Lord Jordan 
No relevant interests 

 

Lord Kerr of Kinlochard 
Non-executive Director, Shell Transport and Trading Co.plc 

Non-executive Director, Rio Tinto plc (and Rio Tinto Ltd in Australia) 

Non-executive Director, Scottish American Investment Trust Co. Ltd 

Chairman, Court and Council, Imperial College, London 

Member, Fulbright Commission, appointed by The Secretary of State for 

Culture, Media and Sport 

Trustee, National Gallery, appointed by the Prime Minister 

Trustee, Rhodes Trust 

Hon. Governor, The Glasgow Academy 

Hon. Fellow, Pembroke College, Oxford 

Hon. President of the Universities Association for Contemporary European 

Studies 

Member of Council, Centre for European Reform 

 

Lord Marlesford 
Adviser, Board of John Swire and Sons 

Adviser, Sit Investment Associates (Minneapolis) 

Non-executive Director, Baring New Russia Fund Ltd 

Independent National Director, Times Newspapers Holdings Ltd 

Non-executive Director, Gavekal Research (Hong Kong) 

Owner of agricultural estate in Suffolk, including residential and commercial 

properties 

Chairman, Marlesford Parish Council 

Vice President, CPRE 

President, Suffolk Preservation Society 

 

Lord Radice 
Board Member, Britain in Europe 

Board Member, European Movement 

Chairman, British Association for Central and Eastern Europe 

Chairman, Franco-British Council 

Trustee, Franco-British Council 

 

Lord Taverne 
Chairman, IFG Development Initiatives Ltd (a company providing 

consultancy services in South East Asia) 

Chairman, Monitoring Board, Axa Sun Life plc 

Chairman of Trustees, Alcohol and Drug Addiction Prevention and 

Treatment (ADAPT) Ltd 

Chairman of Trustees, Iran Aid Foundation 

Chairman, Sense Above Science 

Trustee, The Health and Science Communication Trust 
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APPENDIX 2: CORRESPONDENCE 

Letter from Lord Grenfell to Nigel Griffiths MP, Parliamentary Under Secretary of 

State, Department of Trade and Industry 

Thank you for your EM on the above document, which Sub-Committee A 
examined at its meeting on 15 July.  The Sub-Committee welcomes the proposal 
and so decided to clear the document from scrutiny.  The Sub-Committee urges 
the Government to support the adoption of the European Council Regulation 
concerning the trade in certain equipment and products which could be used for 
capital punishment, torture or other cruel, inhuman or degrading treatment or 
punishment. 

The Sub-Committee considers that the proposal appears to meet the UK’s main 
objectives—namely, the ban on export of some equipment and a requirement for a 
license for others.  The Sub-Committee would like to know what changes the 
Government is proposing to make to the Commission’s lists of equipment in the 
two annexes.  In each case, please set out for the Sub-Committee your reasons for 
proposing to add or delete an item from the lists. 

The Sub-Committee would like to be kept informed of any substantive changes to 
the proposal and will expect you to notify us of the timetable for negotiations on 
the proposal as this becomes available. 

I am copying this letter to Jimmy Hood MP, Chairman of the House of Commons 
European  Scrutiny Committee; Dorian Gerhold, Clerk to the Commons 
Committee; Michael Carpenter, Legal Adviser to the Committee; Les Saunders, 
Cabinet Office; and Graham Dovey, Scrutiny Co-ordinator, Department of Trade 
and Industry. 

17 July 2003 

 

Letter from Nigel Griffiths MP, Parliamentary Under Secretary of State, 

Department of Trade and Industry to Lord Grenfell 

I am writing in response to your letter of 17 July in which you confirm that the 
Sub-Committee had cleared the submitted Explanatory Memorandum in respect 
of the Commission proposal for a Council Regulation concerning trade in certain 
equipment and products which could be used for capital punishment, torture or 
other cruel, inhuman or degrading treatment or punishment from Scrutiny at its 
meeting on 15 July.  Your letter requested further information, which I provide 
below. 

The Committee asked; 

“…what changes the Government is proposing to make to the Commission’s list of 
equipment in the two Annexes.  In each case, please set out for the Sub-
Committee your reasons for proposing to add or delete an item from the lists.” 

The technical discussion on the list of equipment in Annex I and II has yet to take 
place within the EU Working Group.  However, in the forthcoming discussions we 
will seek agreement to; 

 move controlled handcuffs, individual cuffs and automatic drug injection 
systems from Annex I, which would only allow for the granting of an 
export authorisation where the goods are for the exclusive purpose of 
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public display in a museum, to Annex II thereby allowing for a case by 
case assessment, against agreed criteria, to be undertaken as we believe 
such items have other legitimate uses; and 

 delete listed chemicals from Annex II as such chemicals are already 
controlled within UK Military List and therefore should be removed 
from the Annex because it is unnecessary to duplicate these controls 
under the new Regulation. 

We note your interest in this proposal and will keep you informed of the timetable 
for completion of negotiations on the proposal when this becomes available. 

I am copying this letter to Jimmy Hood MP, Simon Burton the Clerk to your 
Committee, Dorian Gerhold the Clerk to the House of Commons European 
Scrutiny Committee, Les Saunders, Cabinet Office European Secretariat and 
Graham Dovey, DTI. 

9 October 2003 

 

Letter from Lord Grenfell to Nigel Griffiths MP, Parliamentary Under Secretary of 

State, Department of Trade and Industry 

Thank you for your letter of 9 October on the above proposal, which Sub-
Committee A (Economic and Financial Affairs, Trade and External Relations) 
considered at its meeting on 18 November.  The Sub-Committee would like you 
to clarify what the Government considers are legitimate uses of the items that you 
have suggested moving from Annex I to Annex II of the proposed Regulation. 

In addition, the Sub-Committee would like you to clarify the Government’s 
approach to Annex II.  The Sub-Committee appreciates that the chemicals in 
question are already controlled by the UK Military List under the Wassenaar 
Agreement.  The Sub-Committee recognises that all fifteen of the current EU 
Member States are participants to the Wassenaar Agreement.  It is the Sub-
Committee’s understanding, however, that only four of the accession states are 
signatories to the agreement (the Czech Republic, Hungary, Poland and Slovakia).  
Removing the chemicals in question from Annex II would therefore appear to 
leave six of the new accession states without agreement to control the export of 
conventional arms and dual-use goods and technologies.  Is that indeed the effect 
of this proposal?  Is it intended to be thus?  Is this a concern for the Government? 

The Sub-Committee trusts that you will keep it fully informed of negotiations 
within the working group on this proposal. 

I am copying this letter to Jimmy Hood MP, Chairman of the House of Commons 
European Scrutiny Committee; Dorian Gerhold, Clerk to the Commons 
Committee; Michael Carpenter, Legal Adviser to the Committee; Les Saunders, 
Cabinet Office; and Graham Dovey, Scrutiny Co-ordinator, Department of Trade 
and Industry. 

18 November 2003 
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Letter from Nigel Griffiths MP, Parliamentary Under Secretary of State, 

Department of Trade and Industry to Lord Grenfell 

I am writing in response to your recent letter requesting further information in 
respect of the Commission’s proposal for a Council Regulation concerning trade in 
certain equipment and products, which could be used for capital punishment, 
torture or other cruel, inhuman, or degrading treatment or punishment.  The 
information is provided below. 

The Sub-Committee asked: 

“…what the Government considers are legitimate uses of the items that you have 
suggested moving from Annex I to Annex II of the proposed Regulation.” 

and 

“…appreciates that the chemicals in question are already controlled by the UK 
Military List under the Wassenaar Agreement.  The Sub-Committee recognises 
that all fifteen of the current EU Member States are participants to the Wassenaar 
Agreement…..however, only four of the accession states are signatories to the 
agreement.  Removing the chemicals in question from Annex II would therefore 
appear to leave six of the new accession states without agreement to control the 
export of conventional arms and dual-use goods and technologies.  Is this indeed 
the effect of this proposal?  Is it intended to the thus?  Is this a concern to the 
Government?” 

On your first point about legitimate uses the Government can confirm that the 
concern for oversized handcuffs and individual cuffs is their potential for mis-use 
as leg-irons, which are currently subject to a UK export ban.  The Government 
would not have concerns where such items were legitimately used as handcuffs.  
The Government believes the automatic drug injection systems are normal 
medical auto-injectors used by thousands of patients to inject themselves and that 
the same or similar systems are legitimately used by troops to protect themselves 
against chemical attack.  It is therefore essential that the UK Government have the 
option to license such exports on a case by case basis, which cannot happen if they 
remain in Annex I. 

Answering your second point, the items which the Government would want to 
remove from Annex II, in the interest of avoiding duplication of controls, are all 
military listed goods (they are not dual-use, though you should not that Wassenaar 
dual-use listed goods are controlled in the EU though the EC Dual-Use Items 
Regulation, to which all the new EU Member State will be subject). 

All new accession states are being encouraged to apply to join the non-
proliferation regimes including Wassenaar Arrangement, and their applications 
will be supported by current EU Member States, and the Government expect they 
will be admitted.  However, even if a new Member State were not accepted within 
the regime, the Wassenaar Military List is now duplicated by the EU Common 
Military List (CML), which all current and new EU Member States are 
committed to use as a reference list for implementing at a national level.  This list 
covers the items the UK Government wants removed from Annex II and would 
expect the new Member States to abide by it.  There will therefore be adequate 
cover in this respect. 

I am copying this letter to Jimmy Hood MP, the Clerk to your Committee and the 
Clerk to House of Commons European Scrutiny Committee. 

1 December 2003 
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APPENDIX 3: REPORTS 

Recent Reports from the Select Committee 

Procedural Rights in Criminal Proceedings (1st Report session 2004-05, HL  
Paper 28) 

Developments in the European Union: Evidence from the Ambassador of the 
Grand Duchy of Luxembourg and the European Parliament’s Constitutional 
Affairs Committee (3rd Report session 2004-05, HL Paper 51) 

Liberalising Rail Freight Movement in the EU (4th Report session 2004-05, HL 
Paper 52) 

After Madrid: the EU’s response to terrorism (5th Report session 2004-05, HL 
Paper 53) 

Session 2003-2004 Reports prepared by Sub-Committee A 

The World Trade Organization: the role of the EU post-Cancún (16th Report, 
HL Paper 104) 

The 2005 EU Budget (21st Report, HL Paper 131) 

Relevant Reports prepared by Sub-Committee A 

The Stability and Growth Pact (13th Report session 2002-03, HL Paper 72) 

Evidence from the Financial Secretary on the Stability and Growth Pact and the 
European Central Bank (14th Report session 2003-04, HL Paper 88) 

 



Minutes of Evidence
TAKEN BEFORE THE SELECT COMMITTEE ON THE EUROPEAN

UNION (SUB-COMMITTEE A)

TUESDAY 11 JANUARY 2005

Present Cobbold, L. Kerr of Kinlochard, L.
Hannay of Chiswick, L. Marlesford, L.
Jones, L. Radice, L. (Chairman)
Jordan, L. Taverne, L.

Examination of Witnesses

Mr Nigel Griffiths, a Member of the House of Commons, Parliamentary Under-Secretary of State, DTI,
Mr Daren Briggs, Legal Adviser and Mr Jim Bouttell, Policy Adviser Export Controls, DTI, examined.

Q1 Chairman: Welcome, it is very good of you to with almost anything. The list approach does not
strike me as achieving any objective but strikes me ascome. Basically we would like an explanation, firstly,
an odd approach.of the Commission proposal and, secondly, of the
Mr Griffiths: The Commission’s aim is to have aGovernment’s position. We are not hauling you over
harmonised agreed approach to the trade in materialsthe coals or anything like that. I think you have a few
which may be used for either torture or for capitalwords to say at the beginning, have you not?
punishment. They want to ensure that they set anMr Griffiths: A very few words. If I could thank you
agreed standard among governments and membersfor inviting us to clarify our position and thank you
of the European Union, the 25 countries, so thatfor the keen interest members of the Upper House
there are not diVerent conflicting weaker/strongerhave taken in this matter. To help me, I have with me
regimes in one country as against another. On yourJim Bouttell, who is the Policy Adviser from our
follow-up point, I can appreciate the point you areExport Controls section in the DTI, and Daren
making. I certainly would not want to see an over-Briggs, our Legal Adviser. If I might reiterate what
bureaucratic structure. Of course, you asked whetherJack Straw made clear in the foreword to the 2004
a list system should be relied upon and the answer toHuman Rights Report that: promoting human rights
that is, no, it should not be relied upon, and that isaround the world is a central part of Britain’s foreign
why there are two systems in place. The list systempolicy. The more human rights are respected the
has a number of advantages. It gives some certaintymore stable and secure the world is, and that benefits to companies who are manufacturing or exporting

not just others but ourselves. I think that is an items. I have some handcuVs here which are the
important underlying message. I might also add, I am subject of controls because they are over-large
pleased we do preside over what is acknowledged to handcuVs. Obviously if there is a list—and that list,
be one of the most eVective arms control regimes in of course, does specify the distance between the
the world and also, of course, one of the most handcuVs and the size of them—then if you are a UK
transparent. This hearing is part of that manufacturer or a UK exporter (and the same for
transparency. other member countries) then it is very helpful. You

are not having to check-list it one case at a time with
our export control people. It is important that thatQ2 Lord Marlesford: Minister, could I invite you
list gives clear information, is not over-bureaucraticinitially to start from first principles and distinguish and allows people to get a response quickly to any

between a Commission proposal designed to prevent enquiries they have got. The second mechanism,
torture, and the like, and any form of weapons export which is to look at individual licence applications,
control. I do not think we are here really to discuss allows for those areas where there may be some
the latter at all. First of all, what do you see as the uncertainty; rather than if we had gone for a
fundamental objective of the Commission proposal; bureaucratic list, which was clear-cut and dried with
and, secondly, do you think that a list of prohibited 500, 1,000 or 5,000 items; as against a list which sets
items is of itself either the most eVective or a out certain items in principle but also gives us the
necessary means of achieving it? Frankly, reading the ability to look as technology moves on at what might
whole thing through, it strikes me as more related to be used for either torture or capital punishment.
bureaucratic tokenism than anything else, because
we all know that anything can be used as a torture Q3 Lord Marlesford: Have you answered the point

that it is impossible to produce a list of things whichinstrument, and that very nasty tortures can be done
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Q6 Lord Jones: You have done homework?could, in practical terms, be prohibited because of
that objective? One of the examples the Government Mr Griffiths: I have done some. In this case I thought
has given very reasonably is the one about injections; it was important for me as Minister to fully
and another one might be nutcrackers or other appreciate the concerns you may have and the wider
simple, everyday appliances, or electrical appliances public may have. If we look at handcuVs, how do you

discriminate (which is a fair enough question)of various sorts. If you are going to have lists of
between an oversized handcuV and a non-oversizedthings that may not be traded in, in Europe, would it
handcuV? The two ways it is done is by the lengthnot be more sensible to have lists of things which may
from one side to the other, and the other is how muchnot be manufactured because very few of these things
it can grip. The reason why we would not want theseneed to be made in any particular country? It strikes
found on the list is because there are some prisonersme if you have a general regulation saying that people
who are bigger in stature than I am (which would notmay not trade in, export or even manufacture items,
be too diYcult) and therefore need to bewhich are clearly primarily intended for these
accommodated. I think it is by looking at evidenceprohibited purposes, that would be a much more
such as this that helps me work out exactly whatstraightforward system than trying to list the
people (whose day-to-day work is even more heavilyunlistable?
involved in this than mine is) are driving at.Mr Griffiths: I notice you use the word “primarily”.

If it was “solely” then we would not have a problem.
I think it is the use of that word that highlights the Q7 Lord Kerr of Kinlochard: I understand from what
dilemma we face and that is, there are many items you have said, Minister, and from what your Impact
which can be subject to abuse but are actually useful, Assessment says, that the Government favours the
and the automatic injection apparatus, which people proposal in principle and that it favours the inclusion
requiring insulin and others use, is one such example. of the two systems: the list, though you agree that the
I think where we are disagreeing is that you are list system has defects; and a licensing system, which
questioning the whole principle of a list; and I am you feel could serve to remedy the deficiencies and the
suggesting that while a list is not perfect it is a good risks. As you assess the options in your Impact
way of screening-out some of the easier to identify, Statement you reject the option of acceptance tel quel
less transferable to other areas, items. because you say the Regulation would be contrary to

current UK policy objectives in that it includes
legally binding criteria for licensing decisions, as wellQ4 Lord Marlesford: I think what I am saying is that
as because it includes things you think should not bethe list is so limited in its eVectiveness that it is really
on the list, like handcuVs. Could you explain why thethe wrong route to be taking.
concept of legally binding criteria raises an objectionMr Griffiths: Time will tell.
from the Government, and why this objection applies
only to the course of adoption tel quel; or do you

Q5 Lord Jones: Thank you, Minister, for coming so believe that the course you recommend, which is
quickly to the Committee. When documents with negotiating to amend the draft regulation, will
phrases “gallows, guillotines, electric chairs and succeed in securing the removal of the idea of legally
airtight vaults” come across your desk as they must binding criteria? It seems to me that this would be
do as a minister—what do you do—what do you do quite diYcult to achieve?
to protect the reputation of the nation and your own Mr Griffiths: You, of course, have great knowledge of
good conscience? Do you take any action to this area so I would not want to dispute your view on
familiarise yourself with the matters before you? it, about how diYcult it might be to achieve. I think
Mr Griffiths: Yes, when the Prime Minister the value of avoiding having legally binding criteria is
appointed me to this job in 2001 I spent many weeks, the flexibility it gives us to address changes in
and indeed months, with our team of experts going technology I mentioned earlier, or changes in
through the issues and, indeed, ensuring that circumstance. Therefore, it is important we have that
submissions they were making to me gave me the flexibility. I am not a lawyer but I recognise that our
fullest information. In an area where a number of legal system makes that easier in some ways than

other legal systems. Certain other countries havedepartments are involved I sought to ensure there
was a completely harmonised approach; and that of more problems with a prescriptive system than other

countries whose law is based on diVerent precedentscourse included software and other developments,
because the systems were not entirely compatible at and a diVerent history. Much of the negotiations do

look at what the outcome is as we translate what wethat stage. It is really a question of reading and asking
questions (and I am not sure whether it is to the want to do into our own legal systems, and that is

going to give a variety of outcomes. With yourenjoyment of my Civil Service colleagues) which I
often do. permission, my Lord Chairman, I am not sure if my
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by the back door that which you are trying to get ridcolleague (who is of course a qualified solicitor)
might want to add to what I have just said. of by the front door, which is having a list at all.

Moreover, it could destroy the objective which youMr Briggs: There is very little I can add to that. Our
objection to the use of legal binding criteria is not an and, I imagine, this Committee will support which is

that this regulation, in some form or other, should goissue of competence or legal objection as such, but
through and be eVective. Is it not worth havingrather that, in terms of the UK’s position, the
another look at that aspect?Department believes it is more appropriate that the
Mr Griffiths: The parallel regimes in the area of armsexercise of discretion is carried out by the licensing
and weapons control, the Wassenaar Agreement, theauthority, taking into account all the circumstances
Common Military List that 20 EU states havethat might be apparent to it. I think in summary that
subscribed to, none of them are absolutely binding.is the policy position on that; that is the position we
Their success is probably due to that fact, because thetake in relation to the Commission and to the
doubts that individual governments have, and theregulation itself containing such legally binding
pressures that individual governments are undercriteria in relation to the human rights and torture
from manufacturers, human rights organisations andaspect.
others, are I think easier to address if they are done
in a non-legalistic way by general agreement and aQ8 Lord Kerr of Kinlochard: I wonder. If our
consensus that is reached; and that is what has madeprimary aim is to ensure that none of the 25 Member
the regimes I have mentioned a success. Once youStates exports things that we would not wish to have
start getting into what is legally required then Iexported, to the countries or the buyers that we
believe you open the way to those who have strongwould not want to acquire them, how big is this
feelings on the issue to pick holes in it and to find faultobjection? If it is not a legal objection, is it an
with any legally binding regulations or regime thatobjection on the grounds of creeping Commission
you want to bring in. It is the practical experience wecompetence? I have not quite understood it; and I
have had of the other two in the military field thathope it is not going to stand in the way of the
helps inform us here, and I hope will help persuadeachievement of the aim of ensuring that all 25
our colleagues on the Commission, that with goodMember States apply the Regulation. The essence of
precedents of how to do this let us follow those typesa Regulation, surely, is in any case that it is the law
of precedents when it comes to instruments of tortureand, therefore, that decisions made on the basis of the
and items for capital punishment.Regulation’s licensing system are binding ? Surely

they are bound to be legally binding? Q10 Lord Hannay of Chiswick: I follow your
Mr Briggs: The dual use regulation of course makes argument, but is it not a little farfetched basically to
reference to the EU Code of Conduct regarding equate these bits of equipment, which do not have
certain aspects; but the EU Code of Conduct is not any war-fighting application and which do relate to
legally binding domestically. We give eVect to it really rather serious problems, with military
domestically. I think maybe that is a distinction in equipment? I think we all understand why the EU
terms of setting precedents and perhaps wider cannot have legally binding control on the export of
considerations. That is one that bears on the military equipment—it is called “politics” mainly,
Department’s mind. As I have said, the main among other things; but nobody in this Committee is
objection here is one of policy and the belief that it is suggesting that by having this regime really fairly
more appropriate at a national level that we can take watertight, or as watertight as it can be, you are
it into consideration. setting a precedent for something much bigger and
Lord Kerr of Kinlochard: That may be less quite diVerent, which is the export of military
appropriate, or more diYcult to achieve, in, say, equipment. That is not an argument that is being
Slovakia. pressed at all. It is a question really as to whether it is

wise to resist at all costs legally binding criteria in the
Q9 Lord Hannay of Chiswick: Following up the field of equipment that could be used for torture or
same point, Minister, surely the flexibility you are capital punishment?
seeking by not having this regulation legally binding Mr Griffiths: We are in a negotiating position and this
coupled with the objective you are pursuing, which thing “at all costs” is not something which I could
seems to me to retain a certain flexibility in the commit the government to at this time.

Chairman: Thank you very much.application of criteria, is one that is likely to reinvent
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