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Witnesses: Professor Stephen Weatherill, Jacques Delors Professor of European 

Community Law, Oxford University and Professor Derrick Wyatt QC, Professor of Law, 

Fellow of St Edmund Hall, Oxford University, examined.  

Q1  Chairman:  Professor Weatherill, Professor Wyatt, you are both very welcome here.  We 

thank you for giving us your very valuable time to be with us this afternoon.  On behalf of the 

Committee I would like to thank you both very much for your very interesting and stimulating 

written evidence, which has been a considerable help to us in preparing for this session with 

you.  I understand that you will give us about an hour and a half.  You have seen a list of the 

questions that we have to put to you which have been drawn up on the basis of our reading of 

your written evidence.  As you see, they are in five groups and, as I have just told my 

colleagues on the Committee, I am very anxious that we should cover all five groups, 
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particularly because the fifth group, the final question, is on the European Court of Justice, 

which is very central, although I am sure the European Court of Justice will come up in both 

the questions and answers in earlier groups.  We do particularly want to focus on question 

number 12 before we let you go.  I will leave it entirely to you two to decide who answers 

what; of course you are both very welcome, to answer all questions; that is entirely up to you.  

Where you may have differences of opinion we want particularly that that come out in the 

course of your answers to our questions.  Finally, I understand that you will both make a brief 

opening statement.  We are, of course, on the record and you will in the course of time - fairly 

shortly after today’s session - receive transcripts of the whole of the proceedings that we have 

with you here so you will be able to check and see that your words have been correctly 

transcribed, and they will appear in our report..  You are the first witnesses that we are seeing 

in the course of this inquiry.  We shall be going to Brussels to talk to the Commission, the 

European Parliament, the UK representative and a few other people, that will be at the 

beginning of February, and then we will be asking the Government to come and give evidence 

to us during the last round of testimony before we sit down and compile our report.  Can I 

begin by asking you if you would like to make your opening statements.  Shall we do it in 

alphabetical order, Professor Weatherill? 

Professor Weatherill:  Thank you very much. I will just make a couple of introductory 

observations to provide some background to the comments which I made in my written 

submission.  The first comment would be that subsidiarity has a political meaning which is 

quite different from its legal meaning.  Politically subsidiarity is an attempt to direct the 

debate towards the right sort of questions that need to be raised, it is not in itself a set of 

answers.  Politically subsidiarity is who should do what and how in the European Union, it is 

a reaction to perceived centralising trends.  Legally subsidiarity is something much narrower 

than that, legally subsidiarity is a principle governing the exercise of a legislative competence 
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conferred on the European Community by its Treaty, and specifically it is currently Article 

5(2) of the Treaty rather than Article 5(1).  I think that some aspects of the draft 

Constitutional Treaty suggest a lack of complete appreciation of the distinct meanings and 

impacts of subsidiarity, and that may have given rise to some unfortunate choices as a result 

of misperception of the precise legal limitations of subsidiarity.  We may want to talk a little 

more about those specifically legal issues.  The main perception of the drafting process is that 

subsidiarity is really a political principle which is designed to freshen up the debate and to 

make it more critically minded, and I think desirably so.  I do think the Constitutional Treaty 

deliberately leaves a great many details of the monitoring procedure allocated to the national 

parliaments vague, and I think that the idea is that the process will develop over time in order 

to give that critically minded voice to the process. I fear that a rather regular answer to your 

questions may be “I do not quite know how this procedure is intended to work but I hope the 

opportunities will be seized to make it work so as to promote horizontal and vertical co-

operation between national parliaments and between national parliaments and the institutions 

of the European Union”.  Thank you. 

Q2  Chairman:  Thank you very much indeed. Professor Wyatt? 

Professor Wyatt:  The powers of the European law-maker are extensive but the European 

law-maker is distant from the European citizen and often less responsive to his or her needs 

than national parliaments or sub national parliaments or assemblies.  Subsidiarity aims to limit 

European law making to subject matter which clearly requires pan-European action and it 

does so in the name of democracy.  It aims to ensure that decisions are taken as closely as 

possible to the citizen.  In practice subsidiarity has not worked effectively, it is a principle 

with a clear aim but a vague content.  The Community institutions have been unwilling to use 

self-restraint and have been insufficiently sensitive to the strengths and legitimacy of national 

democratic processes.  Losers from this failure at a European level are national parliaments, 

4 



sub national parliaments and assemblies and those whom they represent.  Businesses also lose 

from the inappropriate adoption of legislation at European level.  In a competitive global 

economy, Europe as a whole stands to lose from excessive regulation.  The proposals in the 

Constitution Treaty aim to correct these failures of the past and give new impetus to 

subsidiarity by giving national parliaments the right to ask the Commission to think again 

about proposals national parliaments believe more fitted to regulation, or indeed non 

regulation, by national or regional institutions.  I do not know whether these proposals would 

make a difference if adopted but I believe they could make a difference, particularly if 

parliaments identify the criteria they consider to be important in applying subsidiarity and if 

they distinguish between subsidiarity issues on the one hand and the merits of a proposal on 

the other.  Whether the new constitution is adopted or not in my view national parliaments 

should assert the right to police subsidiarity.  It is a principle which was adopted as an 

essential safeguard for democracy in the European scheme of things, not as an optional extra.   

Q3  Chairman:  Thank you very much indeed, both of you, that sets the framework nicely 

and goes quite some way to answering the first question which is if, so far, the principle of 

subsidiarity has not provided an effective brake on the legislating bodies at Community level, 

is there any chance that the national parliaments might be able to effect some useful change 

there?  I take this opportunity to quote from some evidence that was given to us by Andrew 

Duff, who probably needs little introduction to you, being the MEP on the Constitution 

Committee, who was very active on the Convention on the Constitution.  He seems to take a 

fairly negative view of the possible effect that parliaments may have on this.  He says there is 

need for restraint and focus and that the “… early warning mechanism will work none the 

worse for being deployed irregularly and with discretion”, I would agree with that.  Then he 

goes on to say “National parliaments in general should avoid becoming preoccupied with the 

operation of the early warning mechanism to the exclusion of the more political scrutiny of 
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EU affairs.”  That would seem to chime a bit with what you were saying, that even if we do 

not get the treaty through, the need is still out there and there is still room for parliaments to 

act in the course of their regular scrutiny. Could both of you address yourselves a little bit 

more to this question, or whether or not in the light of the failure of the brake so far you think 

that the national parliaments, in fact, can do anything to help?  

Professor Weatherill: Yes. At the moment, I think the institutional culture is loaded in favour 

of centralisation.  The Commission and Parliament are institutions of the European Union 

pursuing the broader objectives of the system.  The Council was designed to be an institution 

in which the interests of the Member States would be advanced, but there are clear occasions 

on which political elites have used the Council to advance proposals simply where the 

domestic political environment would not be conducive to the adoption of such a proposal. 

The Council too has had a centralising input.  The aspiration is that national parliaments, as 

being among others the constituencies which lose from undue centralisation in Europe, may 

be able to inject this critical voice. National parliaments should be saying something different 

from the existing institutions of the European Union.  The crucial question will be whether 

they can, in a sense, raise their voice sufficiently loudly to jolt that existing institutional 

culture.  I think that is the task which has been put to national parliaments, although I entirely 

agree with Professor Wyatt that ideally it is a task they should be fulfilling to the best of their 

ability now and irrespective of whether the draft Constitutional Treaty comes into force.   

Q4  Chairman: Would you like to add anything to that, Professor Wyatt? 

Professor Wyatt: Briefly, my Lord Chairman. To date we have relied on the institutions 

taking subsidiarity points against themselves.  The advantages of having national parliaments 

involved, I think, are twofold.  Firstly, they have a vested interest in looking at proposals from 

the point of view of whether or not a particular initiative should proceed at the European level 

or proceed or not at the national or sub-national level. Secondly, I think national parliaments 
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have a very special legitimacy where subsidiarity is concerned.  The aim of the principle is to 

ensure that decisions are taken as closely to the citizen as possible.  Certainly, national 

parliaments are more close to the citizen than the European law-makers and that, I think, 

gives them a special position to comment on subsidiarity.  

Q5  Chairman: Do we all agree that the institutions themselves - I am thinking particularly 

of the Commission and the Council - do make some effort to see that the principle of 

subsidiarity is respected? We have been looking at what the French National Assembly has 

been saying, and they have done quite an interesting inquiry and report along the same lines 

as the one that we are conducting now. They heard from the Director General of the Council 

Legal Service, Jean-Claude Piris, and he said, which I found interesting, "… the subsidiarity 

principle is often addressed by the Council without the term itself ever being mentioned". In 

other words, in a sense they are perfectly well aware of their responsibilities, although they 

never mention it.  He rather charmingly said it is rather “… like Moliere’s Monsieur Jourdain 

who spoke prose unknowingly.  The members of Council practice subsidiarity more than they 

expressly refer to it”. Do you have that degree of confidence in the Council that they are 

really looking at subsidiarity even if they do not mention it?  

Professor Wyatt: I do not have that degree of confidence. I am not in a position to directly 

contradict the statement that was made, but the level of general confidence, I do not share? I 

think one of the difficulties about addressing subsidiarity without speaking its name is that we 

are not quite sure whether subsidiarity is being addressed and if addressed, addressed as 

rigorously as it might be.   

Q6  Chairman: Thank you very much indeed. Could we move on to the difficult question of 

the definition of subsidiarity.  You both touched on it a little in your opening remarks and, 

Professor Wyatt, you suggested that the “definition of subsidiarity in the EC Treaty could be 
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said to load the dice in favour of Community action” and that it is relatively easy for the 

Commission to jump the hurdle in the case, for example, of Single Market measures.  Are 

there any areas in which you think we might have a bit more bite?  

Professor Weatherill: Certainly, I think it is correct to say that for Single Market measures, 

the assumption is that, insofar as common rules are required and it is only the European 

Community that can adopt those common rules, the subsidiarity principle speaks in favour of 

Community legislation. If one has taken the political decision that there shall be common 

rules, then it appears that subsidiarity exerts no braking influence. I think elsewhere in the 

Treaty, we do not see the language of subsidiarity being explicitly spoken, but we see the idea 

of subsidiarity being rooted in particular provisions of the Treaty which confer a specific 

competence on the European Community. For example, in the field of consumer protection, 

under Article 153, there is an explicit provision granting the European Community 

competence to legislate to supplement Member State action.  In principle, one could say that 

supplementary action taken by the European Community must comply with the principle of 

subsidiarity, but, in fact, I think the textual limitation of the European Community to 

supplementary measures alone is already an expression of the subsidiarity principle in its 

political sense. I think we can see elsewhere in provisions of the Treaty concerning culture 

and public health that the Member States, in conferring these explicit competences to legislate 

on the European Community, have written in careful textual limitations which do the job of 

the subsidiarity principle in the sense that they place a limit on what the European 

Community can do by way of legislation.  

Q7  Chairman:  Thank you very much indeed. 

Professor Wyatt: My Lord Chairman, I would like to comment on that.  On the present 

approach, I do not think subsidiarity is likely to act as a ‘brake’ in any sector or that it really 

will matter a great deal which sector we are talking about.  If the present practice continues, I 
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think that will remain the case, and if I can explain briefly why.  We get a clear view from the 

way the Commission sees subsidiarity from its generally brief statements and Explanatory 

Memoranda, and the way the Commission may approach subsidiarity is along these lines. 

Subsidiarity holds that the Community shall only act if the scale or effect of the proposed 

measure requires European action. If we have a proposal for pan-European action on, say, 

environmental standards, we find statements and Explanatory Memoranda along the lines that 

where subsidiarity requires the Community to act there must be a Community dimension. 

Indeed, this proposal has a Community dimension because it seeks to address, on a pan-

European basis, the maintenance of environmental standards. I have concertinaed and over-

simplified, my Lord Chairman, but in substance exaggeration it is not. This approach has 

filtered through to the European Court and because I had notice of this question, I took 

specifically a judgment of the European Court which resulted from the challenge by the 

Government to the Working Time Directive.  The subsidiarity issue was raised in the 

proceedings and the Court’s approach was - and this was approached to what was Article 

118a dealing with social legislation - once the Council had decided that it was necessary to 

harmonise social provisions, this would pre-suppose Community-wide action. This is the kind 

of circularity to which I referred in my written observations. If one were to switch the focus to 

the substance of a measure, what is the measure dealing with - is it dealing with social matters 

or is it dealing with public health matters - and asks whether that subject matter can be better 

regulated at the European level than at the national level, one will get often a very different 

answer. Perhaps that is as much as is appropriate to answer the question that you put, my Lord 

Chairman.  

Q8  Chairman: That would be a political issue which the European Court of Justice itself 

would not probably want to approach. If you are asking if they had looked at the substance in 
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the case of the Working Time Directive, obviously the Court would want to, but then they 

may feel this was not their business.  

Professor Wyatt: I think that is right, my Lord Chairman, and it is clear from the Court's 

judgment that the Government did advance more specific criteria, taken from the then 

Edinburgh Guidelines, which were understood by all concerned at the time, the institutions 

and the Commission, as really putting the flesh on the bones of subsidiarity in the Treaty, and 

the Court recites the argument put by the Government. Again, I have slightly abbreviated the 

sentence, but only very slightly, the Court’s response to it.  My respectful criticism of the 

Court’s approach would be that while a challenge on the merits of subsidiarity would be a rare 

thing indeed, because there is a large political element, when it comes to the question of 

whether certain issues have been addressed, we are dealing here with matters which are 

justicable and which the Court could enquire into.  So far it has taken a hands-off approach at 

that level as well as the more understandable overall substance level.  

Professor Weatherill: I think I would just add a comment to that about the Court’s decision in 

the tobacco advertising case, which perhaps has a slightly firmer feel to it in its control of the 

scope of Community competence. The tobacco advertising judgment is the judgment from 

2000, in which the European Court annulled a measure harmonising the rules governing 

tobacco advertising in the European Community because, in short, it was not persuaded that 

the harmonisation of rules governing tobacco advertising contributed to making a market for 

tobacco products within the European Community. The Directive prohibited advertising of 

tobacco products on ashtrays and parasols in street cafes and the Court, by implication, 

accused the European Community of stealing the harmonisation legal competence to advance 

a harmonised public health policy and it is not competent to do that under the Treaty.  That 

was a directive which was annulled not for violation of the principle of subsidiarity in its strict 

legal sense, but rather for violation of the principle of attributed competence. In legal terms, it 
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was a violation of Article 5, paragraph 1, rather than Article 5, paragraph 2 of the Treaty.  At 

least it was a decision where the general notion of subsidiarity, as a label for competence 

demarcation, did play a role in the Court’s judgment.  Occasionally the Court is on the mark 

and ready to police infractions of the principle of attributed competence, but those occasions 

are rare.  

Chairman: Before we go on to the question on whether or not compliance would be 

voluntary for the national governments, I know Lord Tomlinson and Lord Woolmer have 

questions they would like to ask.   

Q9  Lord Tomlinson: Can I just turn to the draft constitution as it is written. In part 1, 

title11,1(iii) “… under the principle of subsidiarity, in areas which do not fall within the 

exclusive competence …”, and there are only five areas which fall within exclusive, “… the 

Union shall act only if and in so far as the objectives of the proposed action cannot be 

sufficiently achieved by the Member States”. Does this not really change the ball game now 

entirely and lay down a very political challenge to the parliaments in the Member States? 

Those parliaments can quite easy pursue a twin-track strategy.  They have the direct right of 

objection and also, they have the responsibility for controlling their own executive in the role 

that it fulfils in the Council. Therefore, is this not a very powerful new tool if Member States 

have the competence and coherence to use it? 

Professor Weatherill:  I am not convinced it is entirely new but certainly I agree with your 

description of it as being fundamentally important in the exercise of control over the 

Community law making process.  That is novel, national parliaments are for the first time 

given this early warning role, but controlling ministers in Council, yes, that is fundamentally 

important, and already is.  
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Q10  Lord Woolmer of Leeds:  There are two principles at issue, proportionality as well as 

subsidiarity.  I wonder if you could elaborate in relation to them?  Is the first test subsidiarity 

and if that is an issue, is the issue of proportionality the second issue or are they independent?  

In other words, if a matter does not stumble on the subsidiarity hurdle, does the 

proportionality test apply?  Are there lessons from this for national parliaments? 

Professor Weatherill:  I think there is an overlap between the principle of subsidiarity and the 

principle of proportionality.  There must be issues which engage both subsidiarity and 

proportionality, particularly I am thinking of questions about the appropriate intensity of 

Community legislation, that seems to me to be an issue of subsidiarity and it is an issue of 

proportionality as well.  I cannot find a clear demarcation between the two.  That means in 

strict legal terms the challenge before the European Court could involve alleged violations of 

both the subsidiarity principle and the proportionality principle in respect of the same sort of 

criticism.  In fact I think the protocol on subsidiarity and proportionality does not seek to 

separate out the two, in some respects it runs them together.  Unfortunately, the early warning 

system is targeted only on subsidiarity and not proportionality.  I think that it is extremely 

unfortunate, the two should have been rolled up as being part of the same issue.  I hope that 

when it comes to advancing objections based on alleged violation of the subsidiarity principle 

there will be a relaxed view of how far that spills over into issues of proportionality as well. 

Q11  Chairman:  I would like to move on, if I may, to question three on the question of 

compliance. Is it voluntary for national parliaments?  I guess this depends on how we interpret 

the word “ensure”, which is the word which appears under Article I.11 of the Convention.  I 

wonder if you might agree with Antonio Vitorino, the former Commissioner for Justice and 

Home Affairs, who wrote to us to say that he considered the national parliaments had a 

political responsibility but that they were entirely free to decide how they would meet that 
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particular responsibility.  Perhaps we could get a reaction from both of you on that and on the 

question I put to you under three?   

Professor Weatherill:  I think I agree with that.  I think it is not a legal obligation and I am 

fortified in that by looking at the German text which instead of saying “shall ensure” says 

“ochten” which would seem to me to be considerably softer than the English text.  I think this 

is not intended to be a legal enforceable obligation.   

Professor Wyatt:  I end up at the same destination I think by a slightly different route.  There 

is some legal obligation, in my view, in the duty in Article I.11(3) but the duty is defined by 

reference to the protocol and the protocol gives a competence to parliaments to issue reasoned 

opinions objecting to proposals.  The provision of the Constitution Treaty, which is 

essentially the same as the present provision on sincere co-operation or loyal co-operation, 

would seem to place a general duty on states to act in such a way that they do not frustrate the 

tasks of the Community.  One of these tasks is compliance with subsidiarity and the national 

parliaments expect to comply with that.  Where do I end up?  I think the way the obligation is 

performed is non justicable, I cannot see it coming before a court, but in the unlikely event of 

a Member State national parliament saying “We are going to have nothing whatsoever to do 

with subsidiarity monitoring” I think there will be a technical breach of the duty of sincere co-

operation.   

Q12  Chairman:  Would you include as a breach of a refusal, for example, of a national 

government to take a reasoned opinion to the European Court of Justice given that the 

parliament would have to go through the state?  If they refuse to take it or if they insist on 

altering the wording of it, would that be justicable in any way? 

Professor Wyatt:  My Lord Chairman, I am not sure of the answer to that and I have not had 

the foresight to think of that.  I wonder if Professor Weatherill might like to comment? 
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Professor Weatherill:  I think it is a very attractive argument as a means of circumventing the 

unfortunate omission of a direct right of a national parliament to take cases before the 

European Court of Justice.  I think I might be pessimistic about it succeeding given the 

absence of any inclusion of such a right in the Treaty as it stands. 

Chairman:  It is a rather improbable scenario but nevertheless raises a quite fundamental 

point.  I would like to go on now, if I may, if colleagues agree, to our second group of 

questions, infringement of the principle of subsidiarity. Lord Woolmer? 

Q13  Lord Woolmer of Leeds:  Turning to the question of the Edinburgh Guidelines and the 

Amsterdam Protocol, are the criteria set out on the application of subsidiarity potentially 

affective but not implemented correctly or with vigour or are they necessarily simply effective 

in themselves?   

Professor Weatherill:  I think if you envisage them as being a checklist, which you run down 

and come out with a yes/no answer to whether European Community legislation is 

appropriate, then they are ineffective but I do not think that is how they should be viewed.  I 

think there are ways of informing the political debate.  What is at stake here I think is a 

potential collision between controlling the European institutions and allowing them to act in 

an efficient manner.  The more precise the rules are, the more vigorous the control that can be 

exercised over these institutions but at the expense of them efficiently discharging the 

functions allocated to them under the Treaty.  I think these criteria are there to promote an 

institutional culture of dialogue as to what is really needed from the European Union in the 

area of regulation, so potentially effective, not implemented correctly, simply effective in 

themselves, I think that is not the heart of it.  The real issue is we need to have an institutional 

culture which is more apt to reflect diverse interests which are affected by European 

legislation and that is why the introduction of the national parliaments explicitly into the law 

making process is potentially extremely valuable.  As far as I know, in all divided power 
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systems around the world, the idea of having hard lists, bright line rules to demarcate central 

authority from local authority has been seen not to work because it is unduly prejudicial to the 

efficient discharge of the institutional functions allocated to central level.  It is institutional 

solutions which are key and I think in that respect the national parliamentary role, elevated 

through this draft Constitution Treaty, is moving in the right direction.   

Professor Wyatt:  If I might comment, my Lord Chairman.  It seems to me the criteria are 

important and the criteria in the Edinburgh Guidelines and the Amsterdam Protocol, which 

are very much slimmed down in the Constitution Treaty, they are currently a mixture of hard 

edged criteria and open ended criteria.  They will be made effective, really, if the hard edged 

criteria are utilised and the open ended criteria treated for what they are, which are almost 

afterthoughts to allow bolt holes for an unduly rigid framework.  I think they are potentially 

usable with the right emphasis. 

Q14  Lord Dubs:  In your two submissions I think you have both indicated that it is highly 

desirable that national parliaments should have a common approach when assessing the 

principle of subsidiarity in particular cases.  I think there is no dispute about that.  How 

detailed should this common approach be?  Do you see any difficulties in implementing the 

common approach given that we are talking about each legislative assembly so we are talking 

about more than 25 bodies who would have to agree?  Could you develop your thinking on 

that please? 

Professor Wyatt:  I think that my starting point would be the Edinburgh Guidelines, the 

Amsterdam Protocol and what we have got in the draft Constitutional Treaty. I think that 

gives us already the sort of benchmarks that can be useful for understanding what a common 

approach might look like. I think I would be very nervous about trying to set out in advance 

how one develops a common approach for the very reason you have stated which is that there 

are a huge number of different institutions who are going to be potentially around the table 
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even though it may be an anecdotal table for these purposes.  I am afraid that this may be one 

of those questions where I fall back to the answer I think we need to see how this process 

develops.  What matters is that it be conducted in a very open minded fashion. 

Q15  Lord Dubs:  The difficulty with that is, we may well find that we have reached a 

starting point, the prosecution has been accepted and we are in business without having 

agreed this. If we wait and see how it develops, the answer is, we will have a worse case 

scenario that is not going to work, as I think Professor Wyatt said in his paper.  

Professor Weatherill: I am not suggesting we start when the draft Constitutional Treaty 

comes into force.  

Professor Wyatt: My Lord Chairman, I am more enthusiastic about seeking some consensus 

on criteria and the way criteria work, not because the criteria are a straitjacket, but because the 

criteria can put order into what has hitherto been slightly bewildering chaos.  At the core of 

the criteria is the question, what is it about the content of this proposal that cries out for pan-

European regulation rather than inaction at the Community level on the basis that of course 

national authorities are quite capable of regulating this to a greater or lesser extent. It seems to 

me that when the Edinburgh Guidelines and Amsterdamon Protocol identify the transnational 

concept, that is an extremely important criterion.  This is very dangerous to take examples out 

of the air, but if I look at fields like the environment and the environment cutting across the 

internal market, I could say, with some confidence that emissions trading, and this is 

legislation with a clear transnational element and clear internal market aspects, is a proposal 

that, on its face, looks like European-wide legislation,.  But if you were to ask a question, 

what about the detailed regulation of a whole list of criteria for the quality of bathing water, 

which is a natural example, it has always seemed that it is not self-evident to me why we 

should have such detailed common rules across that area.  I would not wish to move away 

from the question put, I remain keener on the criteria and developing them and I think using 
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examples - without expecting us all to come to the same conclusion about particular ones - to 

work through potentially helpful criteria could be a useful exercise for the national 

parliament.  

Q16  Lord Renton of Mount Harry: Professor Wyatt has just mentioned two subjects which 

we have recently looked at in the Committee which I chair, the Sub-Committee of Agriculture 

and Environment, and those are carbon trading and other emissions trading, which we have 

published in the report in relation to the EU and climate change. I am very much in favour of 

it and it is a brilliant report about the EU doing something, as some of our witnesses have 

said, that we could not have negotiated with 24 different countries.  The negotiations in the 

scheme set down by the EU are exactly what is wanted and, ideally, it could be a world leader 

for the EU. On the matter of bathing water, I would rather agree with you, it is very, very 

difficult to harmonise exactly what should be in safe bathing water around the whole of 

Europe. It does get to the heart of the question of how a national parliament is going to agree, 

because while it is ahead of us at the moment, as you probably know, it is an attempt by the 

European Commission to bring out the Directive on the safety of nuclear plants.  They have 

already made one attempt to do it and failed.  There was another attempt to promote the draft 

directive being circulated and I noted that from the first discussion of this, basically all the 

countries that already had nuclear powers stations - ourselves, France and so forth - all 

objected to it being subject to Community legislation and all of those who did not have 

nuclear power stations thought it was a very good idea. It is totally understandable that they 

should go in this direction, but, in practical terms, how do you ever get over that sort of 

obstacle?  

Professor Wyatt: My Lord Chairman, this is where I agree very strongly with Professor 

Weatherill, we are talking about a dimension of the political process. It is a dimension of the 

political process in which law has a role to play, but the role for the law is not the tick-box, 
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seven out of ten and all governments must take the particular view.  It might speak volumes 

if, with a common approach towards subsidiarity, one were to come to proposals from time to 

time, where there was a strong unanimity as to the outcome of our particular measures on the 

subsidiarity ground; of course, certainly one could not guarantee that. If I could very briefly 

say that on an issue like regulation of nuclear power stations, it would be interesting to 

enquire what the potential trans-boundary effects of accidents were. It would be, on any view, 

a relevant consideration when we are looking at it from a subsidiarity point of view.  

Chairman: Thank you very much.  I think we should move ahead. Can we now talk a little 

about collaboration between national parliaments.  Lord Wright has a question on that. 

Q17  Lord Wright of Richmond: You have answered Lord Dubs’ question about a common 

approach to the application of subsidiarity. On the subsidiarity early warning mechanism, I 

think most people would assume that there is going to be quite a distinction between the 

attitudes of Member States and parliaments. I think I am right in saying that the only two 

parliamentary reports that we have seen so far on subsidiarity are from the French National 

Assembly and the Dutch Parliament.  Am I right? 

Chairman: You are right. 

Q18  Lord Wright of Richmond: I cannot pretend that I have analysed them very carefully, 

but I suspect they reveal a certain difference of opinion on the question of the subsidiarity 

early warning system.  How far do you think it is desirable or possible for Member States to 

collaborate and co-ordinate their approach to the early warning system?  

Professor Weatherill: I think as long as the initial exploration involves seeking to identify 

what factors, or as many as possible, national parliaments would think were relevant to the 

inquiry, then this could be a very useful and fruitful process. Fundamentally, it would be 
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important to separate that exploration from dipping into the more substantive issues that arise 

in particular policy sectors.  I think that is what I hope would happen in separation.  

Professor Wyatt: My Lord Chairman, on the question of desirable or feasible, I can speak 

more confidently of what I think is desirable than what is feasible. My inclination would be 

that it would be desirable to focus on criteria and mechanisms and the mechanisms would be 

ones for formal and informal consultations between a coterie of like-minded parliaments in 

the first instance.  One might find that particular regions produce co-operation and certainly, it 

would be difficult to imagine effective collaboration continuously between such large 

numbers. If a number of parliaments see subsidiarity in the same way, that might be a good 

initial sounding board for a framework within which a parliament might work. 

Q19  Lord Wright of Richmond: If I could ask you a quick supplementary. Are you aware 

of the extent to which the new accession states have really focused on the question of 

subsidiarity yet?   

Professor Wyatt: I am not aware. 

Lord Wright of Richmond: Right. Thank you very much. 

Chairman: I do not think they have focused very much so far. We shall see. 

Q20  Lord Marlesford: This is just a supplementary to this.  One can understand that small 

countries, lacking certain technical, legal and other capabilities, might be more likely to 

welcome the Commission’s help in framing their way of life, generally, than larger countries. 

Presumably that would be a factor which would vary the attitude of different parliament’s 

deliverance?   

Professor Weatherill: It could, but one could equally envisage that the smaller states would 

be even more concerned that their distinctive cultural social autonomy would be suppressed 
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by the European-wide deliberation.  I think there is no inevitability that small states have 

different interests. 

Q21  Lord Marlesford: There are some very technical issues, perhaps even the nuclear one 

which Lord Renton referred to?   

Professor Wyatt: If I could comment briefly, my Lord Chairman. I think it will depend on the 

sector and the subject matter. I can imagine there are some areas where small Member States 

might welcome the expertise. Equally, for small Member States, the priorities, that result from 

particular legislative initiatives, might be quite distant for a small state in terms of user-

friendliness than they would be for a large country such as France, Germany or the United 

Kingdom, where, for example, implementation to the letter, in the case of the small country, 

of new environmental legislation, might not be in the natural order of priority at all.  If I could 

end with an anecdote about a genuine case of a soon to be Member State, Croatia, generally it 

has a favourable view of joining the European Union. That view, according to opinion polls, 

was rather shaken when it was pointed out that a variety of local cheese, which seems to be a 

kind of curd cheese that is taken to the market by farmers, would be at risk from European 

health regulations. This example had a tremendous impact on public opinion in Croatia.   

Lord Tomlinson: As did Swedish snuff when Sweden were applying. This is a very common 

phenomenon, there is nothing new about this.  The biggest single issue that was regarded as 

negative in Sweden, during their build-up to joining, was the whole position of Swedish snuff, 

which was a mouth-taken snuff and it was the one thing that the Swedes, above all else, were 

persuaded would lead to a ‘no’ vote in a referendum. It is nothing new, we all have our 

idiosyncrasies. 

Chairman:  There is a prize for anybody who comes up with our favourite in this country. I 

think we want to move on now, if I may.   
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Q22  Lord Harrison: My Lord Chairman, on National Parliaments, if I may. Good 

afternoon, Professors. Can I say how much I enjoyed your two essays, partly because I 

disagree with them.  I think it a quixotic view, to say the least, that the European institutions 

have vested interest and those of national parliaments and national governments do not. 

Having had experience of both, I know of no institution that does not have vested interests 

which it defends. What I want to ask you about is something that you are wholly silent on, 

except for one passing comment in Professor Wyatt’s paper, and that is the role of the 

European Parliament. It itself was invoked by Prime Minister John Major, in Edinburgh in 

1992, as I recall, where he wanted to see greater collaboration between national parliaments 

and the European Parliament, presumably on such issues where there is a common national 

interest as subsidiarity and how it applies to a particular Member State.  When I turned to the 

French Committee’s final report, they allude to one of the problems that you flagged up to us, 

the question of the abbreviated six-week period, whereby national parliament could reply to a 

proposal.  They say it is not simply that six-week period, they do have recourse to intervene 

with European legislation or the European Parliament or the Council of the European Union 

with French MEPs and indeed they go further to say that with non-French MEPs there is a 

very sturdy case to be made for that ability to consult and consult widely with the other 24 

countries now and to do it at the coalface, which is Brussels, with people who are in daily 

contact with the Commission, where there might be a possibility and the ability to question 

whether something falls foul to subsidiarity or not.  In my experience, and maybe in yours, 

you will know that some other national parliaments already have a highly developed 

mechanism whereby they consult with their MEPs. Why were you so silent?   

Professor Weatherill: From my perspective, the European Union has a dual-sourced 

legitimacy coming from the Council, involving the representatives of the Member States, and 

from the European Parliament, directly elected by the peoples of Europe.  One of the most 
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important functions of the European Parliament is to provide the democratic legitimation for 

decisions taken at European Union level. I think the draft Constitutional Treaty consolidates 

that dual-sourced legitimacy.  The assumption, and I think it is correct, is that so far the 

European Parliament has not been very good at performing another dimension of its task, 

which is questioning whether legislation should be adopted at European level.  Certainly there 

are some cases, which Professor Wyatt might speak about, where one can see a degree of 

scepticism in the European Parliament about the appropriateness of Community regulatory 

intervention. As a general proposition, the European Parliament has not been seen as an active 

sceptic from the point of view of the exercise of Community competence.  The assumption of 

this procedure is that national parliaments need to be given an extra role because their route 

into the EU law making process, via the Council, has not proved effective.  I think the reason 

why I was silent is that I saw the European Parliament as being entirely different within the 

EU’s institutional architecture from the national parliaments.  However, in so far as you are 

suggesting that the process would be improved if European parliamentarians were also to take 

more seriously the language of competence, control and subsidiarity, then I completely agree 

with you.  I am concerned about close linkages between national parliamentarians and 

European parliamentarians because I think they perform different jobs but with regard to the 

scepticism about competence, control and subsidiarity, yes the European Parliament should be 

on the mark as well.   

Professor Wyatt:  My answer, my Lord Chairman, is I probably unnecessarily narrowly 

construed the call for evidence.  It is fair to say that the one reference I make indirectly to the 

European Parliament suggests indifference or antipathy on its part to subsidiarity and it seems 

all the external evidence is in that direction.  On one or two occasions where I have noted the 

Committees of the European Parliament have raised objections either of competence or of 
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subsidiarity, and one was the Tobacco Advertising Directive, in plenary gathering the 

European Parliament did not seem overly engaged with this aspect of the debate. 

Lord Harrison:  Again, my Lord Chairman, I find those answers questionable, if I may say 

that, but to mount a case on the grounds that the European Parliament and national 

parliaments do very different jobs and therefore would not benefit in meeting together and 

nourishing each other in the views that they have of what are common proposals from the 

Commission again I find quixotic. 

Q23  Chairman:  I think we will have to leave it at that.  A further reading of Andrew Duff’s 

paper may shed some light on it.  Lord Harrison, as you might have guessed, is a former 

Member of the European Parliament and very welcome he is here in the national parliament.  

I should just say what Duff had to say on this, very quickly, was it would be reactionary 

nonsense to pretend that the collective will of the EU’s 25 national parliaments was in some 

sense a more pure expression of democracy than that of the European Parliament Council of 

Ministers acting jointly, that is something one can debate.  Let us move on to number seven. I 

think we can dispose of number seven fairly quickly on the grounds that I assume we all agree 

that if the national parliaments were all to come up with different reasons for objecting to the 

same piece of draft legislation the Commission would make mincemeat of the whole thing 

and that would be the end of that.  Does either of our distinguished Professors differ in their 

views on that? 

Professor Weatherill:  No. 

Professor Wyatt:  No. 

Chairman:   I think we will move on then.  Let us go on to question eight and Lord Renton. 

Q24  Lord Renton of Mount Harry:  My Lord Chairman, as with all draft Commission 

documents, I am going to come to national parliaments, it does seem to me it will be 
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necessary for national parliaments to work collectively to try and reach a decision within the 

time.  I note the French paper, which the Lord Chairman has already quoted from, has the 

words in it “.. the networking of national parliaments becomes a key issue”.  How do you 

think that is going to work?  How is it possible and what action do you think as one of those 

Committees we can be taking to help it work?  You both look rather dubious. 

Professor Weatherill:  We have wonderful things in academic life called epistemic 

communities within which individuals get together in established networks, share common 

interests and develop ways of acting in common.  I am afraid that academics are very good at 

standing back and observing that these things might develop but we do not always do a lot on 

how they develop and the circumstances which propel them forward.  I think I would not care 

to say anything more than it is essential that there be horizontal co-operation between national 

parliaments so as to set up this networking effect and I think the point of this procedure, 

which is extremely textually sparse, is to encourage that kind of bottom up process to 

develop, not under a top down mandate. 

Q25  Lord Renton of Mount Harry:  One could add that our Lord Chairman is the best 

network in this business. 

Professor Weatherill:  Enormously helpful. 

Q26  Lord Renton of Mount Harry:  But not very likely! 

Professor Wyatt:  My Lord Chairman, I would only add that although it seems a really timid 

suggestion, committee to committee contacts, a small group of specialists within each national 

parliament might be able to maintain the liaison which would allow, as it were, more 

concentrated attention if something significant came along.  I do not think either of us has 

intended to suggest in anything we have written or said that we expect every other proposal to 
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be objected to on grounds of subsidiarity but in order to find out which ones do that, a kind of 

committee to committee liaison might work. 

Q27  Chairman:  Within the COSAC, with which you are probably familiar, there is a lot of 

work being done to see how national parliaments can collaborate together and make the early 

warning system work well.  It is clearly not the right forum to discuss the actual substance of 

the individual pieces of draft legislation which might appear to have overstepped the 

subsidiarity mark.  The same is true of the Conference of the Presidents of the national 

parliaments in the European Union and even the Association of European Senates, they are all 

working on it.  I think that the structures are there for us to be able to collaborate closely on 

how we are doing rather than trying to come up collectively with a common view of a 

particular piece of legislation.  Does anybody have anything else they would like to say on 

this particular item?  If not, let us forge ahead.  Lord Tomlinson is interested in  procedure 

within the House of Lords and timing, question nine. 

Q28  Lord Tomlinson:  Yes. Much of the written evidence seems to be agreed that the six 

week timeframe proposed for raising objections is too short.  Now what do you think about 

that? What do you think would be a reasonable timetable?  Can I put also an alternative 

hypothesis to you: does it appear to be too short because in some ways you are making it too 

complex?  As I look again at Article I.11(3), take the words “… the objectives of the 

proposed action cannot be sufficiently achieved by the Member States” so there is a test of 

sufficiency, and secondly “… the effects of the proposed action be better achieved at Union 

level” so there is a test of better achievement.  If you have those two tests, is it not quite 

simple for national parliaments to make a decision where there is a level of coherence about it 

on those two tests which are laid down in the Article and Treaty? 

Professor Weatherill:  It does not sound terribly simple to me, I must admit. 
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Q29  Lord Tomlinson:  It does not make it too multifaceted.  

Professor Weatherill:  Right.  In so far as what a national parliament might wish to submit is 

really quite a short sharp reasoned opinion saying “We simply are not persuaded by the 

evidence provided that the subsidiarity threshold has been crossed” I think you may well be 

right, it might be perfectly feasible to do that in six weeks, and in fact a longer period might 

be damaging because it would encourage wasteful paperwork.  I just think that would 

necessarily have to be supplemented by horizontal co-ordination with other national 

parliaments so that the Commission could not simply dismiss a short reasoned opinion 

submitted by one.  As long as coalitions can be put together quickly perhaps six weeks will be 

enough.  The second point would be it is six weeks but not only within which a national 

parliament is expected to put together a reasoned opinion and send it to the President of the 

relevant European institutions, it is also - the point you raised earlier – possible for national 

parliaments to be alerted to the particular proposal, expressing disquiet to transmit to their 

governments so as to put pressure on the proposal through Council, I think that is also an 

important part of the six week period.  A third point would be, very briefly because it spills 

over into the next question, national parliaments ideally should not be starting cold within the 

six week period, there should be an earlier appraisal of the policy making process. 

Chairman: I think that was a point well brought out by the French National Assembly, the 

importance of getting it upstream and having good contact with the Commission.  Of course, I 

should add, there has already been put in place quite a sophisticated website to deal with the 

early warning mechanism which will enable national parliaments to get their views across 

very quickly to our parliaments and that will tend, I hope, to speed up the process as well.   

Q30  Lord Tomlinson: Very briefly, my Lord Chairman, I was going to point out to our 

witnesses, when a national parliament regards something as sufficiently important, they can 

act quickly, as was shown by this House during the Convention.  It was the only chamber of 
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any parliament that within the deadline - by which draft Treaty Articles were being 

considered - managed to get a report - largely due to the efforts of Lord Scott and his 

Committee and of the Select Committee - tabling draft amendments to every single Treaty 

draft amendment in real time before the deadline for amendments.  When things are important 

they can be done quickly and I think there is some merit, which you began to acknowledge, in 

urgency of a timeframe focusing the mind.   

Professor Wyatt: I think, my Lord Chairman, the reason I suggested in my written evidence 

that six weeks seemed short was because some Community legislation is lengthy and 

complex.  I had rather made the assumption there would be a committee, even a committee 

such as this, with all the diversity of skills available, which may wish to seek some input prior 

to coming to a conclusion.   

Chairman: I would tend to agree with that.  It seems to me the time may be largely spent, 

that six weeks, on identifying potential offences against the subsidiarity principles, rather than 

on putting together the reasoning and transmitting it to the Commission.  I take your point 

about that.  Anybody else on this particular issue?   

Q31  Lord Geddes: My Lord Chairman, there is one point that has always worried me on 

this, but I may have missed a trick here.  I very much concur, and it is nice to hear our 

witnesses are also concurring, the importance of national parliaments getting involved earlier.  

One reason for that surely is the peculiarities, and indeed maybe differences, of national 

parliaments within the 25, as to when they sit and for how long they sit.  Six weeks is all very 

well if a Parliament is in session, six weeks during certainly a British Parliament summer 

recess, as we all know very well, is completely hopeless, it would be far too short.  I do not 

know whether our witnesses would like to address that particular problem?   

Professor Wyatt: I do not think I can offer any assistance on that, my Lord Chairman.  
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Chairman: At the risk of putting out a hostage to fortune, I think it indicates that the 

Commission will pick very carefully the time.   

Lord Geddes: Absolutely.  That is one thing that concerns a number of people.   

Q32  Chairman: We shall see.  Thank you for making that point.  We have covered question 

ten already, unless either of you have anything to add to that, that is at what stage we should 

get into it?   

Professor Weatherill: As early as possible without being captured by the policy making 

process. It would be a problem if a national parliament was seen already to have been 

absorbed within the Commission, and certainly if the Commission did not feel its critical 

voice should be taken seriously.   

Chairman: That is fine, Professor, thank you very much indeed.  Let us go on.   

Q33  Baroness Maddock: I want to raise the issue of regional assemblies and particularly 

those with legislative powers.  This seems to be slightly tricky because, here in Britain, we are 

a bit confused about what we want to do in regions, and other countries in Europe have a 

much more developed regional system of governance.  I wonder how significant you think the 

Treaty’s requirements are for national parliaments to consult with such regional assemblies as 

there are with legislative powers, and how effective that will be in practice? 

Professor Weatherill: There are at least two types of regional parliaments to consider.  In 

some Member States regional parliaments are represented within the national parliament.  For 

example, in Germany and Austria, the German länder will have direct access to the early 

warning system and they will make their voices heard rather loudly.  The largest German land 

is bigger than many of the other Member States.  I think that the German länder are going to 

take this procedure very seriously.  Other regional assemblies, which do not have that direct 

voice within the national parliamentary process, are going to be dependent on their political 
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clout within the domestic structure and that will vary state by state.  My suspicion is that a lot 

of regional assemblies are very excited by this process or at least by the possibility of carving 

out for themselves in practice something approximating to this process. I think the Basques 

and Tuscans tend to take it seriously.  I think this could be a very significant package.   

Professor Wyatt: I do not have anything to add, my Lord Chairman. 

Q34  Chairman: Thank you very much.  It is a big issue and it is being much discussed in the 

Committee of the Regions at the moment, and of course in the devolved assemblies in this 

country.  The Clerk and I are going to Cardiff early in the New Year to a meeting of the 

devolved parliaments to discuss this to see what the level of interest is. It seems to be very 

great.  Before we go on to our final question, I am glad we have got a bit of time left, I want 

to put one other question to you, if I may, which concerns me, and that is the fact that 

Protocol does not allow national parliaments to express themselves during the legislative 

procedure whereas amendments contrary to subsidiarity could be made in that period. Do you 

foresee a situation in which, if that happened, the yellow card procedure might kick off again, 

or is it too late?   

Professor Weatherill: I do not read the procedure as explicitly foreseeing that but one could 

powerfully argue that its impact would be defeated were it not to be permitted.  I would hope 

it would be interpreted to allow a yellow card at a later stage.   

Chairman: We will explore this further. It seems to me it is something that could happen.  I 

know the French have been worried about this one too. Thank you very much indeed.  Let us 

come on to the last question, the role of the European Court of Justice, and we have Lord 

Scott of Foscote and Lord Neill of Bladen here, who are two very distinguished lawyers and I 

think they both have questions.   
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Q35  Lord Scott of Foscote: Professor Weatherill, Professor Wyatt, both of you have been 

critical of the performance of the European Court in Luxembourg when faced with 

subsidiarity issues, and I just wondered if I could invite you to reflect on the nature of the 

review that you are expecting from the European Court in these sorts of cases?  I think it was 

Professor Weatherill who commented today in your opening remarks that subsidiarity was 

really a political principle and that does raise the question of the extent to which it is 

justiciable one which has been properly dealt with by the courts.  Every legislative measure 

produced by the European Union has got to pass a competence hurdle.  It has to be assumed 

that a piece of legislation is talked about it has passed that hurdle it is either that or one does 

not need to bother with subsidiarity.  I find it a little difficult to visualise subsidiarity as being 

an additional competence hurdle.  If it is genuinely a competence hurdle, why is one 

bothering about a yellow card system?  No matter what is done with the yellow cards, no 

matter who supports it, or who does not, if there is not any competence then the legislation is 

bad.  The elaborate provisions in the Constitution for allowing challenges on subsidiarity 

grounds to a particular piece of legislation if you get enough supporters objecting, they take 

account of it, if you do not then there is no account taken of it, it rather suggests that 

legislators have not regarded it as a true competence issue, in which case it is not an issue 

which ought to be regarded as justiciable at all, it should remain to be decided on a political 

level.  What is your view about that?   

Professor Weatherill:  I think that my reading of the case law of the European Court of 

Justice is that the Court is prepared actively to review legislative acts for compliance with 

Article 5(1) of the Treaty where there is a competence to legislate in the first place, but the 

Court in practice will not actively review adopted legislation for alleged violation of Article 

5(2) of the Treaty which is subsidiarity.  I draw that from the case law that is most 

prominently marked by the tobacco advertising decision and the ex parte British American 
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Tobacco decision in which, putting those together, my view is that the Court insisted that a 

measure of harmonisation must contribute to the making of a market in the European Union 

to be compliant with Article 5(1) and specifically Article 95 of the Treaty on harmonisation. 

But then, as we have mentioned before, the subsidiarity principle is in principle a basis for 

review, it has to be, it is there in the Treaty. In practice, the Court has held that in so far as 

common rules require that only the Community deliver common rules, and therefore the 

subsidiarity principle is met by the adoption of those common rules.  Now, it seems to me that 

the Court has left Article 5(1) of the Treaty with teeth and Article 5(2) of the Treaty without 

teeth.  My reading of that is if we go back before subsidiarity was introduced into the Treaty, 

Lord Mackenzie-Stuart, who was the British judge in the Court, said subsidiarity should not 

be introduced to the EC Treaty precisely because it involves a political assessment which is 

not apt for judicial application.  Now that battle in a sense was lost because the Member 

States did write subsidiarity into the Treaty as a legal principle and I think that the Court in its 

case law has now got in practice to where Lord Mackenzie-Stuart said it should get, namely 

that subsidiarity in practical terms is not a justicable principle.  Now I have got quite a lot of 

sympathy for the Court because it does seem to me that the subsidiarity principle on its terms 

is not apt for judicial application and I read into the Court’s stance in its case law an invitation 

to the political institutions to breath life into the subsidiarity principle, namely that 

subsidiarity should be part of the ex ante process of law making and that in practice it is not 

apt for the ex post facto process of judicial review.  In so far as the European Court is taking a 

very narrow approach to the application of the subsidiarity principle, its message is to national 

parliaments and all other institutions that it is your job to carry through the subsidiarity 

principle in the practicality of the law making process.   

Professor Wyatt:  My Lord Chairman, certainly it is difficult to imagine substantive review of 

subsidiarity ever being successful and by that I mean the idea that everything might be 
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procedurally in order.  The Community institutions have taken into account what they are 

supposed to take into account but they have manifestly got it wrong, that kind of thing I just 

cannot see succeeding.  I could say more about that but I suspect it is clear why that would not 

succeed.  What could and should succeed would be failure by the Community institutions to 

give appropriate reasons.  Here I respectfully think the European Court took a wrong turning. 

It took a wrong turning when it was willing to deduce from the reasoning in legislation factors 

which might support a favourable conclusion on subsidiarity.  If one looks at the subsidiarity 

and proportionality protocol it says “for any proposed Community legislation the reasons on 

which it is based shall be stated with a view to justifying its compliance with the principles of 

subsidiarity and proportionality”.  Strictly that is unnecessary, all Community acts have to be 

reasoned.  As to the significance of rewriting that specific obligation into the subsidiarity 

protocol, it seems to me there was a special duty intended for the institutions that they 

addressed subsidiarity in terms.  If the Court had done that, if the Court does that, it seems to 

me it is conceivable that we would see cases where the reasoning would be inadequate 

because in truth there was no actual reasoning, the matter has never been addressed.  That 

raises a different aspect of judicial review which is the duty to take into account all relative 

considerations. I do not want to go along the slippery path of suggesting that when you get 

down to it European judicial review is just the same as judicial review in the administrative 

court, it is not quite just the same.  There is no doubt the Court has on occasion said that there 

is a duty in the institutions to take account of relevant considerations.   

Q36  Lord Scott of Foscote: Does that include the European Parliament?  We are now in a 

situation, are we not, where the legislation has got to be considered, it has to go through the 

right groups in the European Parliament and go through the right groups of council.  Could 

the Court ever say that the European Parliament has not taken the right issues into account?   
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Professor Wyatt: In the case of a total failure to address relevant issues, I cannot see any 

reason why not.   

The Committee suspended from 17.36 pm to 17.49 pm for a division in the House. 

Q37  Chairman: We have a healthy quorum so if we could pick up where we left off.  

Professor Wyatt you were in the course of giving your response, if could you pick up 

approximately where you left off we would be grateful. 

Professor Wyatt: Thank you, my Lord Chairman, I suspect I am defending a minority 

position here which is arguing that subsidiarity is justiciable procedurally, I think that was the 

point that I had suggested.  For inadequacy of reasoning, I saw no reason why if the 

inadequacy related to subsidiarity, any more than if the inadequacy related to anything else, 

the Court ought not to intervene.  I suggested I was critical of the Court because I thought it 

had not looked as closely at the content of reasoning as it might have and I would suggest that 

the terms of the 1997 Amsterdam Protocol suggest that there is a special duty to reason the 

subsidiarity issues and I will go one step further, and I think I had gone one step further, a 

total failure to take into account subsidiarity issues.  At the present time there is a Protocol 

which enumerates matters and this is a legal document, the same status as the Treaty, and if 

there was a total failure to take into account, that seems to cut across the procedural rules that 

the Court applies to Administrative and Legislative Acts.  Certainly, I would agree there 

would be no question of the Court saying: “You have come to the conclusion subsidiarity is 

satisfied, we take a different view”, that would be quite wrong; I do not think that is 

conceivable.   

Q38  Lord Neill of Bladen: Professor Wyatt and Professor Weatherill I would like to add my 

thanks to those of and other Members of the Committee for your extremely interesting papers 

which you wrote.  The really striking thing to me was the unanimity of people on this 
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question of performance by the European Court of Justice of its role in relation to scrutinising 

subsidiarity.  You spoke with great vehemence on that subject, almost as if you were saying 

there was an abdication of judicial duty in relation to this, and maybe it is a feature of the 

nature of the Court that they have historically argued elsewhere, and seen themselves as 

instruments for taking forward the idea of the founders of the Communiqué.  Do you really 

think that anything will change when they are confronted with a new Constitution, a Protocol 

and are being really told all over again that it is a critical part of the validity of legislation and 

that subsidiarity should be taken seriously?  So serious is it that a new right has been 

conferred, not only on the Parliament but on both chambers, if it is a bicameral its treatment is 

extremely important.  Do you think that could lead to a change of heart in the Court and they 

will really address this in the proper judicial manner in future?   

Professor Weatherill: My reading of the Court’s approach to the application of the 

subsidiarity principle is that the Court certainly has, in effect, side-lined the subsidiarity 

principle as an effective tool of judicial review, but I have a lot of sympathy for what the 

Court has done. It does seem to me that the Member States, when they introduced the 

subsidiarity principle into the Treaty via the Maastricht Treaty were asking the Court to do 

more than a judicial institution should be expected to do.  It was, in fact, inviting the 

European Court to second guess the exercise of legislative discretion and the European Court 

has decided not to do that.  I have a great deal of sympathy for it.  In so far as that is my 

reading of what the Court has done it is why I suspect things will not change in the future.  

Indeed, in so far as the draft Constitutional Treaty strengthens the democratic process of law 

making by elevating the co-decision procedure to the normal practice within the European 

Union the Court may have even less reason to use the subsidiarity principle in an aggressive 

way to review legislation.  The assumption throughout the Convention on the Future of 

Europe and subsilentio within the Inter-Governmental Conference was that ex post facto 
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judicial review remained an element of the system which should be retained.  There was never 

any serious attention paid to exactly what that could mean and I think that the assumption 

throughout, correctly so, was that the crucial improvement to be made to the law making 

process is to freshen up the ex ante political atmosphere when the subsidiarity principle is 

applied.   

Q39  Chairman: Any further comments?   

Professor Wyatt: My Lord Chairman, that is probably correct.  I sometimes think it right to 

hesitate that we extrapolate the future in a straight line from what has happened in the past.  It 

is possible that the European Court’s - which is a constantly changing body, it is a body now 

with judges from 25 countries and in a few years it will be even more - perceptions will 

change.  All I will say is if one wanted to create the framework within which those 

perceptions might change, this is probably the framework to create.  To put things back for 

me in perspective, what I think is important about the early warning system is the role it gives 

to national parliaments, the opportunity it gives to those parliaments to interact with the 

community institutions.  To that extent, whatever the European Court does or does not do will 

be peripheral to what one might call the main action.   

Q40  Baroness Thomas of Walliswood: I am now going to reveal my ignorance on these 

matters.  Suppose that a group of national parliaments has attempted, as it were to, move the 

Commission or the Parliament off the certain legislative approach on the grounds of 

subsidiarity and failed, do they have an appeal at any point to the Court?   

Professor Weatherill: National parliaments themselves are not explicitly granted the 

opportunity of challenging the Act when it is adopted, it is instead provided under the draft 

Constitutional Treaty that their Member State may make a provision for them under local 

procedures.  The argument might be advanced, sub silentio in question three on your list of 
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questions for us today, that the Member State is required to permit that national parliaments 

bring an action in the State’s name before the European Court of Justice but I think that is an 

adventurous interpretation.  

Chairman: If there are no further comments, I think we should draw this session to a close 

now.  I want to thank both Professor Wyatt and Professor Weatherill very warmly indeed for 

their excellent evidence.  This has got us off to a particularly good start. We will be reading it 

very carefully to absorb what wisdom you have passed on to us.  Thank you for answering our 

questions fully and frankly.  We will send you the transcript and you will be receiving a copy 

of the final report when it comes out.  Thank you both very much indeed for spending this 

time with us.   


