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Examination of Witness 

 

Witness: Baroness Ashton of Upholland, a Member of the House, Parliamentary 

Under Secretary of State, Department for Constitutional Affairs, examined. 

Q51  Chairman: Thank you for coming to help us not simply with one set of questions but 

with two.  We thought we would start with The Hague Programme questions.  I know that 

you have had a copy of the questions in advance in broad outline that we are proposing to ask, 

but of course there may be some supplementary questions.  We will take those as they come.  

If I may start with the Hague Programme questions, there is the proposal for the creation of 

a fundamental Human Rights Agency.  I wondered if you could indicate to what extent the 

Government supports that and whether the Government takes the view that the Paris 

Principles, about independence of the Agency’s membership and proper funding in particular, 

will apply to any such agency that may be created. 

Baroness Ashworth of Upholland: First, may I thank you very much for inviting me to come 

along.  I have not appeared before this committee before, and so it is a very new experience 

for me.  We do welcome the creation of the Agency, but on the basis that its role will be to 

gather information and to provide advice in the context of the European Union legal 
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framework and not about individual Member States.  In that context, the Paris Principles 

would apply to it, but, as I say, not on the basis that it would be either looking at the work of 

third parties or indeed of individual Member States. 

Q52  Chairman: It would simply be information collection? 

Baroness Ashworth of Upholland: It would be information collection and advice, I think, 

because what we do not have, where we have a gap, is that there is not any institution that 

advises the EU itself on what it is doing. 

Q53  Chairman: Who would the Agency be advising– the EU institutions? 

Baroness Ashworth of Upholland: The EU and its institutions, indeed. 

Q54  Chairman: But not the Member States? 

Baroness Ashworth of Upholland: No, I think Member States need to cater for that within 

themselves.  I think that is our view.  I think there is a gap in terms of the EU per se. 

Q55  Lord Lester of Herne Hill: I have some quite serious problems about the proposal, 

even though of course I am concerned about the protection of human rights across Europe.  

I wonder if I could share a couple of concerns with you.  Some of them were raised by 

Kevin McNamara in the Westminster Hall debate on 2 February.  You probably have not had 

a chance to see that when Mr Lammy was replying.  Essentially, like him, I am worried about 

wasteful duplication and overlap as between the Council of Europe and the European Union.  

My particular concern is that we now have an officer called the European Human Rights 

Commissioner, at the moment Gil-Robles, and he has the function of advising the Council of 

Europe institutions on human rights protection.  My worry, and I wonder whether it is the 

Government’s concern, is not just about competence – that does not worry me – but about this 

problem of wasteful duplication and whether the European Convention system, the Council of 
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Europe system, will remain paramount and why we need yet another human rights agency 

when we have the Council of Europe one which will perfectly well be advising the EU as well 

as the Council of Europe.  That is certainly what Kevin McNamara was asking about and he 

was also asking about the complete lack of definition of functions in the proposal so far. 

Baroness Ashton of Upholland: There are no doubt gaps in the proposals, and indeed, as 

I am sure you have, if you look at how other Member States have responded, there were 

a variety of views about how this might go forward.  I think where we are is that we think that 

there could be a good, well-developed role that would fill the gap.  One needs to think about 

how it is going to work alongside other areas, and indeed the European Court.  My view is 

that other Member States also need to get to that point.  We have seen some movement of 

late.  I was in Luxembourg the weekend before last.  We seem to be moving much more in 

that direction.  I agree there is a lot more to do on the detail.  One of our ambitions for the 

presidency perhaps is to look at this more fully, but in principle, on the basis that I have 

suggested, there is scope to have such an agency, as long as it is properly founded.  I agree 

that we should not look for any kinds of waste or duplication; that would be pointless. 

Q56  Lord Lester of Herne Hill: As a supplementary, one concrete function that occurs to 

me this could perform would be to have the right to intervene in proceedings before the 

European Court of Justice affecting human rights as a third party intervener able to help the 

Luxembourg court to deal with those questions.  Could the Government give consideration to 

that idea because it would give it a slightly sharper focus?  I am not suggesting it should 

investigate states but simply that it should be a friend of the court able to bring submissions to 

the court’s attention in the way that English courts now allow third parties to intervene. 

Baroness Ashton of Upholland: I am very happy to look at that.  The question will come 

around to our interpretation of the word “intervene”.  Having said “intervene”, you then 

qualified what you meant, to be the friend of the court.  I will have to look at that.  What 

4 



I would be reluctant to see is it playing any kind of intervention role when Member States and 

the court are interacting appropriately, because that takes us into a place that is inappropriate 

for it.  Certainly, we could look at what its relationship would be to the court.  That would be 

a fundamental part of this because it must not be a second court, and therefore it needs to have 

a proper and full relationship. 

Q57  Chairman: Minister, may I now ask you a question or two about paragraph 3.2 of the 

Presidency conclusions of 25/26 March last year?  Some of the language in this paragraph 

I find very difficult to get my mind around and to try and envisage what is actually being 

proposed.  The paragraph says:  “In order to facilitate full implementation of the principle of 

mutual recognition, a system providing for objective and impartial evaluation of the 

implementation of EU policies in the field of justice, while fully respecting the independence 

of the judiciary and consistent with all the exiting European mechanisms, must be 

established.”  What does that mean?  What is being envisaged:  what sort of organisation and 

what sort of functions? 

Baroness Ashton of Upholland: The principle behind what is in that paragraph, and I agree 

sometimes the language takes a while to understand, particularly if, like me, you are not 

a lawyer – I always think lawyers have a better shot at it than I do – and what I see as the 

thrust of that is looking to reinforce the principle of mutual recognition, which is the 

cornerstone really of our view of what we ought to be considering, but not to get us into, for 

example, the inspection of the judiciary or anything of that nature.  In other words, what we 

are looking for are ways in which to ensure that the legal framework within a Member State is 

respected for itself, but that where you have either cross-border disputes or citizens moving, 

the citizen has an understanding of the legal framework that means there is a mutual 

recognition between those different frameworks. 
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Q58  Chairman: Can you shed a little more light on the objective and impartial evaluation of 

the implementation of policies in the field of justice?  Is this some organisation that is going 

to be set up with the role of carrying out some sort of objective and impartial evaluation? 

Baroness Ashton of Upholland: I do not think an organisation will be, but one of the things 

that we are very keen on is making sure that we spend more time evaluating the success of 

what is happening across Europe.  That will be increasingly important with 25 Member States 

to make sure that it is working properly.  What that leads to, as I understand it, is to say that 

what one needs to have is a guarantee that we look across at how laws are operating, how 

institutions are operating, but we evaluate the effectiveness and that we do so with a view to 

better regulation to make sure the laws are working for the citizen at the end of the day in the 

best possible way that they can and to do that in an impartial and objective way.  That is my 

interpretation of it.  I do not see it as being a new institution being set up; I see it as being 

something positive but within and reflecting mutual recognition as being the cornerstone. 

Q59  Chairman: You have not any insight as to what practical steps are envisaged? 

Baroness Ashton of Upholland: I think the Commission and European institutions are 

looking more fully at how they might do it.  I do not think I have a plan that I can give you 

that would indicate precisely how that would be done.  I think we are at the stage of 

understanding what needs to be done and we need to think more carefully, and of course some 

of the directives of European law require that as part of the way they were set up, but more 

generally to make sure that their laws are functioning effectively. 

Q60  Lord Thomson of Monifieth: May I pursue this point a little?  I am afraid I marked 

down at that paragraph “Whew!”  I did not understand how the various contradictory 

considerations were to be reconciled.  The paragraph begins by saying that “Judicial 

cooperation …. could be further enhanced by strengthening mutual trust and by progressive 
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development of a European judicial culture based on diversity of the legal systems of the 

Member States and unity through European law.”  Is that not a classic example of Eurospeak, 

of which I used to have some experience and of trying to have it both ways? 

Baroness Ashton of Upholland: I interpret it to be a classic example of where you try and 

devise words that actually mean mutual recognition; that is what you end up with.  In other 

words, what we are looking for is an understanding of individual states’ legal systems, 

a respect for those, trust and a recognition of the kind of culture that goes alongside that, and 

European law to play its role within that.  I appreciate – and I did not write this, I hasten to 

add – that one is very conscious that nowadays the documents that are written are being 

translated I think into 19 languages.  It is always, in a sense, the finesse that one would wish 

to put on it that might make it easier to understand.  As I see it, it is about saying there is 

mutual recognition; we need to build trust and confidence in systems.  I agree with that.  We 

are not in any way moving beyond that. 

Q61  Lord Thomson of Monifieth: To pursue this one step further to the point you were 

addressing, Chairman, this is reference to a system providing for objective and impartial 

evaluation.  Now, a system providing objective and impartial evaluation is an institution, 

a proposal, and there must be something in place to do that.  Is this not an example of Quis 

custodiet ipsos custodes? 

Baroness Ashton of Upholland: One could interpret it that way certainly, but I think at the 

moment we see that as a real recognition that we need to evaluate impartially how effective 

the mechanisms and the laws are.  I do not think I have seen any firm proposals on precisely 

how that might be done.  Indeed, as you said Lord Thomson, it will be a question of how that 

will be done.  They have indicated that it needs to be impartial, and that is important.  Quite 

who will be guarding the guardians, I am not sure. 
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Q62  Lord Neill of Bladen: May I follow in the same interesting area as to what meaning we 

can attach to this, picking up the Lord Chairman’s question to you?  Supposing there was 

a complaint arising in a Member State called Ruritania that they were not really implementing 

particular EU policies in the field of justice and in fact the record of half a dozen recent 

decisions in that Member State had been retrograde in the eyes of many, how does this system 

move into operation in an objective and impartial way while fully respecting the 

independence of the judiciary?  Presumably the judiciary would be under attack for not 

upholding and applying the appropriate EU principles? 

Baroness Ashton of Upholland: If the Member State has signed up to those principles and is 

therefore part of working across the EU to respect and uphold them, then the EU would have, 

you are quite right, a role in asking for explanations as to why that was not being done.  

I would not interpret that as being an attack on the judiciary.  I think that would be a question 

of how the legal framework of the Member State was interacting fully with the legal 

framework of the EU.  You raise a very important question about the impartiality of how that 

would be done and by whom. We will explore that with the European Union and the 

Commission to see what happens, but the principles behind that being done in that way I think 

are fine.  There is a lot more and what the noble Lords are seeking is:  what actually does that 

mean in practice?  I do not have answers for you as yet. 

Q63  Lord Neill of Bladen: It is an interesting area.  It is not the judiciary in any way; it 

would be the Member State, Ruritania, for not implementing appropriate legislation 

presumably?  Why could not the Commission follow that up without this new system? 

Baroness Ashton of Upholland: The Commission might well follow it up.  What they are 

describing here is that you need to ensure that when one looks at the judicial systems and how 

they are operating in the context of European law, that is done impartially, and it is right and 

proper to do so.  I do not think that suggests it needs to be something outside it, but as for the 
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way in which it is done, I think Member States have to feel that they have full confidence in it 

and that it is impartial, and that is what we need to be sure about. 

Q64  Lord Lester of Herne Hill: Minister, I do not know whether you have a copy of the 

text we are talking about in front of you.  I always think witnesses who are being interrogated 

should, in fairness, be allowed to see the text.  If you look at paragraph 3.2, it seems to me, 

with respect to my colleagues, that they are making heavy weather of something which does 

not require heavy weather at all.  If you look at the next paragraph, not the one where this 

quotation has been taken from but the next paragraph, is it not there making it quite clear that 

they think that an explicit effort to improve mutual understanding among judicial authorities 

with different systems should be done by means of networks, such as the Network of Councils 

for the Judiciary, the European Network of Supreme Courts and the European Judicial 

Training Network, and then they go on to spell it out and say:  “The Commission is invited to 

prepare…. a proposal aimed at creating, from the existing structures, an effective European 

training network ….”  Surely that is what they have had in mind.  It is very vague stuff.  What 

they are saying is they want a culture to be developed based on mutual recognition and 

confidence, a European judicial culture.  They do not want inspectors looking at courts or 

interfering; they want this done by means of European training.  That is how I read the whole 

paragraph.  I do not see this as a threat to anything; it is simply rather a vague rhetorical 

paragraph.  Am I wrong about that? 

Baroness Ashton of Upholland: I do not think you are wrong.  I was not suggesting it was a 

threat, but I do not think that Lord Neill’s question is answered by a training network.  I  

cannot go beyond that. 

Q65  Lord Lester of Herne Hill: I cannot see anything here suggesting that there is going to 

be interference with judicial independence in any way. 
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Baroness Ashton of Upholland: No, I do not think anyone really was suggesting that.  I think 

what we are searching for is how does one have an impartial approach to ensuring that these 

issues are catered for.  You are right about the training network.  I did not refer to it because 

I thought this was a broader discussion in terms of what one would do if the judicial systems 

in a sense were not working in harmony in that sense and not in a harmonisation sense, I 

hasten to add. 

Lord Lester of Herne Hill: It is certainly not well expressed.  

Q66  Chairman: Just for clarification, the final paragraph on this page to which Lord Lester 

has just been referring mentions in capital letters the European Judicial Training Network.  It 

sounds like some existing institution.  It is not one that I have previously come across.  Is 

there such an institution?  Do our judges go to it?  What does it do? 

Baroness Ashton of Upholland: It is not an institution I am familiar with either.  I believe 

that it is what it says, which is a network.  I do not think it is an institution in the same way 

that other institutions exist within the European Union.  If I might, I will find out more about 

it and let you know. 

Q67  Chairman: It sounds, reading it, as if it is some sort of institution for training up judges.  

Of course, judges need training up.  European-based training comes as a bit of a surprise to 

me. 

Baroness Ashton of Upholland: It does, and particularly when you read on and it starts to 

talk about European training for judicial authorities for both civil and criminal matters.  What 

we have here is an example where what the EU is seeking to do, and the Commission is 

seeking to do, is recognise the need to look at how well EU law is being operated and to use 

existing networks where they exist but also to think beyond that.  I am afraid what we are 

seeing is a combination of existing institutions, organisations, networks that come together, 
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some with capital letters some without, that might be useful in looking at how one develops 

an impartial system.  I have not seen anything as yet that describes all of this in a way that 

I can give you an answer that is completely coherent on it. 

Q68  Chairman: Finally, winding up the questions on this section, the progressive 

development of the European judicial culture, in the second sentence;  I would have supposed 

that all Member States, having signed up to the European Convention of Human Rights, 

would have judicial systems which were aiming at having fair trials by the judiciary who were 

independent and where they were free from pressure from the executive – perhaps that is 

saying the same thing – and where judges did not sit on cases where they were personally 

interested, and so on.  This is not saying anything more than that, is it? 

Baroness Ashton of Upholland: I do not think so. 

Q69  Chairman: I really do wonder whether it was saying it at all; I suspect it was not. 

Baroness Ashton of Upholland: The only comment I would make on that is I think when you 

have documents being produced at a time when we have a big expansion of the EU, perhaps 

the obvious is worth stating occasionally because for new countries coming in that have long 

traditions of a judicial system, nonetheless, it is probably worth going back to first principles 

simply to re-state them.  What we may be seeing is a reflection of the newness of the EU and 

certainly attending the formal Council meetings with 25 states, potentially 50 ministers, it is 

a different institution in that sense.  I think possibly that is what we are seeing. 

Q70  Chairman: Moving on to the next question relating to mutual recognition in civil 

matters, the Government has said they welcome the importance being attached to 

development of co-operation in civil matters and the completion of the programme of mutual 

recognition encompassing Rome II (non-contractual obligations) as well as Rome I, 
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a European Payment Order and instruments concerning alternative dispute resolution and 

small claims procedure.  The proposition is that all these should be actively pursued, and then 

in timing the completion due regard should be given to current work in related areas.  In this 

Committee, we have had an inquiry into Rome II.  Having had that inquiry, and I do not know 

whether you have had an opportunity to see the report we did on it, I find it extraordinary that 

anyone thinks that that is something that should be given any priority at all.  What is the 

Government’s view in relation to priority being given to the matters referred to? 

Baroness Ashton of Upholland: I start from the principle that what we should be looking for 

is to provide a better service for the citizens of Europe.  That is put rather glibly.  I mean that 

real people should get benefit from our belonging to the European Union, and they do.  

Therefore, we should look at civil justice in that context and see what it is that would make 

a difference to the lives our citizens in a European context.  If one looks at the way in which 

people move around, the way in which they live and work, whom they marry, where their 

children live, to whom they leave their property, and so on and so forth, one comes up with 

a series of different aspects of civil law where people’s lives are in a much more European 

context than perhaps they once were.  In looking both for our own presidency but also more 

generally, that is where I have begun.  That means that I award to different elements of the 

programme that you have outlined a different weighting as a minister. 

Q71  Chairman:  I follow that and of course everyone agrees that if there are matters of 

concern to the citizens of any Member State, then it is up to the governments and legislatures 

of the Member States to address those concerns and see if they need some sort of ameliorating 

treatment in the form of legislation, but what has it got to do necessarily with the European 

Union?  When we were looking at Rome II and trying to discover from the Commission 

officials who gave evidence to us why they were concerning themselves with this area, one of 

the answers given was that it was granted as a form of tidying up.  There are obviously 
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subsidiarity difficulties arising out of that sort of answer.  That is why I was rather concerned 

to see here that this was still being regarded as a matter for priority.  I do not think the 

Government regards it as a matter of priority, looking just at Rome II, but the Government 

seems to have signed up to the Commission proposal that these areas should be treated as 

deserving of some sort of priority, or is that wrong? 

Baroness Ashton of Upholland: This is about whether the Parliament was involved, and 

I cannot say that I am seeing signs of huge consensus being arrived at in Rome.  There is 

always an issue when bureaucracy – and I mean that in the nicest sense of the word, not in the 

worst sense of the word – feels a need to look across the legislative framework across Europe 

to decide what needs to be done.  What I was really trying to allude to is that if you take a list 

of all the things that happen across a government, never mind the European Union, you will 

see elements from your perspective that you think are unimportant, very important, of less 

relevance, and so on.  There are always, in legislative programmes, tidying up measures.  

There are many representatives of government here who have been in that position and will 

well remember pieces of legislation that they have been involved in which are tidying up 

measures.  It does not make them unimportant in that direct sense; it probably makes them 

less important in the sense of the impact they have on the citizen.  What I was trying to say to 

you was that where we begin is that, yes, there are lots of different things going in the 

legislative framework and the tidying up framework as to what is important and so on, but, as 

we approach our presidency, as we begin to think about civil justice matters, the focus for us 

is very much on which of those areas that you have outlined would we say were of most 

relevance to people in their everyday lives as they are citizens of Europe, if I can describe 

them as that.  That is really the only point I was making.  You may well be right that Rome II 

is not a huge priority, but it does not mean that it is irrelevant.  It does mean, as I have said, 

that there are always issues for governments in tiding up. 
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Q72  Chairman: I accept the sense, if I may say so, of what you have just said.  The concern 

that I have – and I suspect it is shared by other members of this Committee – is that there is 

a push towards harmonisation and that the Commission regards harmonisation as good in 

itself.  There are all sorts of ways in which the European Union can provide desirable results 

for citizens, but harmonisation as an object in itself does not seem to me to satisfy that sort of 

criterion. 

Baroness Ashton of Upholland: I do not think harmonisation as a good in itself satisfies 

anybody’s criteria.  Certainly, I see no indication in the conversations I have had with 

colleagues across Europe of any push on harmonisation at all. 

Q73  Chairman: Including in the Commission? 

Baroness Ashton of Upholland: The Commission looks at all of these issues from 

a Commission perspective in the sense that they are looking to see how the framework works 

across the whole of Europe.  That will inevitably give them a different viewpoint than 

Member States that are very clearly rooted in their own traditions, their own legal 

frameworks, their own legal structures.  Especially again, if one thinks of the new nations 

who join, some of them have a kind of fledgling nature about them because they have come 

out of a different system at a different time and are very clear about their need to develop, yes, 

mutual recognition and respect, but to be very clear that that is within the context of their own 

frameworks.  I have not seen any example of the 25 Member States yet – I have not talked to 

everybody, there may be some – where that really is on the agenda. 

Q74  Lord Lester of Herne Hill: I thought the way you put it just before about weighting in 

terms of European citizens’ needs and benefits struck exactly the right note, if I may say so.  

I was just wondering, applying that to mutual recognition and other aspects of European 

law-making, if you have in mind, for example, that say British citizens buying goods in 
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French shops with credit cards and guarantees, or lack of them, need to be protected as 

consumers under a wider framework than English law, or that, say a Brit who owns a property 

in another part of Europe where there are controversies may need to have a judgment of that 

other part of Europe enforced here if they live here as well.  I am trying to think of 

transactions across borders, or the rights of women, no sex discrimination in employment 

where workers cross frontiers and so on.  Are those the kinds of examples you have in mind 

when you say the weight ought to be upon the European citizen and the benefits to the citizen 

of this law-making programme? 

Baroness Ashton of Upholland: Yes, in many respects:  I am not sure about the individual 

examples, because I think in consumer protection law there is quite a lot of European 

legislation, as I understand it.  I say that as a non-lawyer.  I am not sure that one needs to do 

much more with that except make sure it is working effectively.  Certainly, if you look at 

things like small claims and the way people buy property abroad and make sure that we have 

mutual recognition so that they can understand what they are doing as much as anything, there 

is an issue about making sure that we inform citizens effectively as more and more people 

move across Europe.  There are also the issues like maintenance, which is an issue I am going 

to come on to talk about, and those are quite important, too.  Trying to reflect in the work 

programme that we have, the priorities we have, the real lives of people is not to show any 

disrespect to the broader and other issues on the tidying up issues as have been described but 

really where I think we ought to begin when we think about where we put our priorities, so 

that, as we go to the presidency, where our issues are issues of course which we will come on 

to around contract law too, they are also issues, for example, on small claims, maintenance 

and so on that are specifically relevant. 

Q75  Chairman: Minister, moving to the next question, The Hague Programme envisages the 

effectiveness of existing instruments being increased by the “standardising procedures and 
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documents and developing minimum standards of procedural law”.  There are examples 

given:  service of judicial and extra-judicial documents, the commencement of proceedings 

and transparency of costs.  This is involving some degree of harmonisation of procedural law 

and I think issues of competence are thought to arise.  Article 65 of the Treaty restricts 

competence to “civil matters having cross-border implications”.  The proposals, as described 

in The Hague Programme, seem to go beyond that.  Is the restriction of Article 65 in relation 

the matters having cross-border implications necessary to the proper functioning of the 

internal market, the same point, still applicable in your view, in the Government’s view? 

Baroness Ashton of Upholland: Article 65 I think is a good foundation and it is clear that we 

are describing in that context cross-border issues. 

Q76  Chairman: If it goes beyond cross-border issues, the Government would take the view 

that there is no competence? 

Baroness Ashton of Upholland: I think we would.  I always, when one makes a definitive 

statement, qualify it immediately, as a minister, to say that one would have to look at whether 

there was a relevance in the context of what I have just said, that there are issues about 

harmonisation with a small “h”, as I would describe it, around the procedures and processes 

that enable you to get better mutual recognition.  Those may be in large part the 

bureaucracies; it might be that one tinkers around the edges in order to make sure that the 

legal systems enable you to have that strong mutual recognition; but, as far as we are 

concerned, Article 65 is very clear.  Again, as I have indicated, from talking with other 

colleagues in other Member States, that is clearly where I think the thrust of this is. 

Q77  Chairman: You mentioned maintenance just a moment ago.  If we could come on to 

that and other like topics, in its Work Programme for 2005, the Commission has identified as 

a priority access to justice being reinforced, tackled by co-operation between judicial 
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authorities, spreading the area of justice to embrace divorce settlements, maintenance 

obligations, successions and wills.  What is the Government’s view as to the desirability and 

priority of work in that field? 

Baroness Ashton of Upholland:  Of course, we are waiting for the Green Papers, as you 

would expect, on many of those issues, particularly on divorce issues.  In terms of 

maintenance, we are very clear that we are awaiting the work that is going on in The Hague, 

the International Private Law Conference, because for us a lot of the issues around 

maintenance are pertinent with the USA, Australia and with Sweden interestingly which is 

high on the list because of the nature of the way Sweden claims from us as a government 

rather than the individuals, as it were, so they come up quite high.  We are very keen to make 

sure that that links together and that we do not do something that will be contrary to that 

because it would not be in our interests to do so.  We will wait and see what the Green Papers 

are.  Again, in the context of the citizen, it is important to make sure that in their lives as part 

of Europe we make sure our judicial systems are applicable to them and work for them. 

Q78  Chairman: The paper, the presidency conclusions, contains also a statement that rules 

of uniform substantive law, i.e. harmonisation in these areas, should only be introduced as an 

accompanying measure; that is to say, they may be introduced if they are simply an 

accompanying measure.  Does mutual recognition require a substantial degree of common 

ground between the laws of the relevant jurisdictions and is the accompanying measure in the 

Government’s view a sufficiently high hurdle to forestall harmonisation of substantive law in 

these areas? 

Baroness Ashton of Upholland: It takes us back to Article 65 again that we are very clear on 

what recognition is.  There are many examples of where it is possible to develop mutual 

recognition within frameworks where individual legal frameworks are quite different.  When 

I was thinking about how to answer that question, the example that I was looking at is laws of 
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succession, laws around property, which are very different and yet one could develop a way 

in which you would have mutual recognition.  Again, we are back to the principle we have 

which is mutual recognition.  We are very pleased that the document actually puts that fairly 

at the forefront of everything we do, and that is where we stand. 

Q79  Chairman: In the past, experience has shown that both the Council and the 

Commission have put forward measures relying on the Article 65 competence necessary for 

the proper functioning of the internal market, cross-border implications, and so on, for 

measures that have actually gone beyond that, and the Government itself has picked up 

competence issues in this field in measures that have come before us for scrutiny.  The 

experience of this gives one a certain lack of confidence in the Commission’s adherence to 

their competency limits, which are obviously being imposed on by Article 65.  Sometimes 

I think the Government has let the competence issue go because it does not really object to the 

substance of what is being proposed. 

Baroness Ashton of Upholland: I would be very clear that we have to stick where Article 65 

takes us.  That is very clear.  Therefore, if one were looking to go beyond that, I would be 

looking to see where that fitted into either the treaties or the programme in a way that made it 

relevant.  Where we are, as I see it, is that the programme is clear that mutual recognition is 

what we do, that we look across to see how we support mutual recognition – and I described 

earlier the kind of harmonisation of the bureaucracy of the systems that need to work 

together – but that beyond that and beyond the competence, as you say, of the EU treaties and 

EU law, that would be not appropriate within the work that we are doing.  I do not see any 

sign of that.  I do not see any sign, as I say, of Member States rushing to see that happen.  

I await with interest to see if anything appears about which you would quite rightly say to me, 

“There you are, there is an example of it”. 
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Q80  Chairman: The Government has acknowledged that maintenance, succession, 

matrimonial property and divorce are areas within each Member State of sensitivity; they 

relate to practically every family in the state sooner or later, and that any European Union 

measures taken in this area must respect individual Member States’ traditions.  Taking this 

country, the United Kingdom, as an example, are there particular areas of sensitivity in the 

Government’s view that should be treated as hands-off areas for European Union measures in 

this family law field? 

Baroness Ashton of Upholland: If you look between Scotland and England, you do have 

differences in terms, for example, property.  In England you leave your property where you 

will; in Scotland you have rights as a family member.  I am not sure that I accept the term 

“hands-off” because I think what we are looking to do is absolutely respect the laws of 

nations, some of which have grown up for centuries and through tradition.  What we are 

looking for is to make sure that where there are cross-border issues, we have some framework 

with which to resolve the problems that can arise.  One has to look across the nations.  Again, 

if you take property as an example where people own property in different countries subject 

to different laws, there is a need at least to have a framework for resolving an issue that might 

arise where you have people living in one country owning a property in another who may be 

subject to different laws.  I am not saying one is right or wrong; I am simply saying we need 

to find a way of resolving this. 

Q81  Chairman: Of course the laws of each country can resolve the legal issue in relation to 

the assets in that country over which that country’s laws have jurisdiction. 

Baroness Ashton of Upholland: Indeed, and that may be the end of the matter, but I think 

again we are back to:  do people understand and know and have the information on that?  

There may be occasions when, nonetheless, there are issues that can cross borders, 

particularly when it comes to assets. 
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Q82  Lord Neill of Bladen: To what extent are we talking about a practical problem?  We 

have law labelled conflict law, which means we take account of the fact that other nations 

deal with legal issues in different ways.   A French court might order the division of property 

on a death in a way that we would not.  My general understanding, subject to any correction 

you make, is that that would be respected in English courts and recognised that a French court 

with competent jurisdiction has made an order which has a binding effect.  What is the real 

worry and concern in this area we are looking at here? 

Baroness Ashton of Upholland: I agree completely with what you have said and that would 

be the way.  Again, I think in part we are back to re-stating the basic principles, but just 

really, in a sense, putting on the face of the document that there is an understanding that there 

are different traditions that exist in 25 nation states and we should not forget that.  That is 

really all I am trying to say.  When you have that, one also has to be aware that people need 

the information that it will be different in different countries and to know what to do in 

different circumstances – that is really as far as I am trying to take it – but to respect that for 

what it is. 

Q83  Lord Thomson of Monifieth: I suppose mutual recognition is what one is seeking and 

therefore one can promote, through various mechanisms, better mutual information amongst 

the legal professions in the member countries and that makes it easier for the ordinary citizen 

who is served if there is a cross-frontier family problem.  Speaking for myself, I think that is 

wholly admirable.  What did seem to me from this document is that the Commission is having 

very great ambitions to go further on this with a mechanism allowing precise knowledge of 

the existence of last wills and testaments of residents of the European Union in 2005.  We do 

not have that within this country, do we? 

Baroness Ashton of Upholland: No, we do not. 
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Q84  Lord Thomson of Monifieth: To do this for the Union and to do it for a Union of 25 

seems to me to be big on delusions rather than beyond any sort of reality. 

Baroness Ashton of Upholland: You have put better than I did the point I was trying to make 

when you opened, Lord Thomson.  There are proposals we would have to look at.  There are 

issues about the usefulness sometimes of the data that might be held.  I have to say that I am 

not very clear myself yet about what value that would bring.  Really, this is exactly the point 

you make:  there is a mutual respect and understanding of the different laws and traditions 

that exist in nations and one does not seek to undermine those in any way, but perhaps one 

seeks to explore with those citizens the realities of that because it can make a difference if one 

is unaware.  One only has to watch consumer programmes regularly on various television 

programmes to see how many times people are unaware of what happens across the rest of 

Europe and find themselves in difficulty. 

Q85  Lord Lester of Herne Hill: The Hague Programme says that these measures will “not 

be based on a harmonised concepts of family, marriage or other” – “other” I suppose refers, 

for example, to civil partnerships or civil unions, and so on.  I understand that and I think 

I agree with it, but is it not the case that there are already some harmonised strands, if that is 

the right way of putting it, in that the European Human Rights Convention has concepts like 

family and marriage which do in fact radiate across Member States, but there are other areas 

like civil partnerships where it is left to the state itself to decide how much recognition to give 

to a civil partnership established in another country when a gay couple decides to settle here, 

for example.  It is a combination, is it not, of the harmonising effect of the European Human 

Rights Convention to some extent but leaving the rest – it has nothing to do with the 

European Union – very much within the discretion of each Member State to decide how much 

recognition of, say, a gay partnership contracted in another state and registered there would 

have been recognised and for what purposes when the couple moves across borders to another 
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state.  My question was so long and confusing that it may have muddled you, but do you have 

the drift of what I am trying to say? 

Baroness Ashton of Upholland: I think I understand completely what you are saying.  I do 

not disagree with anything that you have said.  The only point I would make is that there are, 

as I understand it, lots of examples where these terms have not been defined and yet there has 

been the ability to work across the European Union and indeed globally with different treaties 

or agreements and so on where, for good reason, it has been probably easier not to try and 

define them because they have different definitions within Member States.  I do not know 

whether the way in which you describe how the Human Rights Act and the European courts 

work and interact with the fact that we do not need to define in other ways will, over time, 

have an impact.  I genuinely do not know.  Our view is that for some of the work that we are 

involved in there will not be a need to define those concepts absolutely because they will be 

different, for the reasons that you know very well, in different nations, particularly when you 

think about civil partnerships and the way that the Dutch have defined gay marriage where in 

other nation states that would not be something that we would seek to be doing in any way.  

That is all I would say to that. 

Q86  Chairman: Can I bounce over questions numbers 9 and 10 because they relate more to 

the contract questions, which we will come to in a moment, and ask a question about 

paragraph 3.4.5 in the paper, which recommends that the accession of the European 

Community to The Hague Conference should be concluded as soon as possible.  In your view 

and in the Government’s view, what would be the practical effect of that happening?  At the 

moment, the United Kingdom participates fully in the discussion at the conference and the 

negotiations there of international conventions.  Would the accession of the EU alter that? 

Baroness Ashton of Upholland: No, I do not think so in any way.  I think the EU approaches 

this conference with an understanding that it has some competence in its role, but it does not 
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affect the role that we would play.  We are quite happy that they are.  They bring a different 

aspect to it but, as far as we are concerned, I think, as I indicated earlier, we have a huge 

interest in the relationship on these issues between Australia, America and other countries and 

are very keen that anything that can develop in the EU takes full account of what is happening 

in The Hague Conference and is not in any way in contradiction with it.  In a sense, it would 

be quite beneficial potentially for the EU to fully participate. 

Q87  Chairman: We would never want to be in a position, would we, in which we in this 

country would have to rely on other common law countries, such as the United States or 

Australia, to plead the common law cause at The Hague Conference? 

Baroness Ashton of Upholland: No, we would not and we are very good at the common law 

cause ourselves.  We are the gateway to Europe on common law and I would describe it as 

such. 

Q88  Chairman: We and Ireland. 

Baroness Ashton of Upholland: Yes. 

Q89  Lord Lester of Herne Hill: And Cyprus and Malta; they have one common law in both 

systems. 

Baroness Ashton of Upholland: But it is not quite the same, is it? 

Chairman: Thank you, Minister.  We will move on to the other topic on which you were 

going to help us. 

 


