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The Select Committee on the Merits of Statutory Instruments  
The Merits of Statutory Instruments Committee was appointed by the House of Lords on 17 December 
2003 with the terms of reference “to consider every instrument which is laid before each House of 
Parliament and upon which proceedings may be or might have been taken in either House of 
Parliament, in pursuance of an Act of Parliament, being: 
 (i)   a statutory instrument, or a draft of a statutory instrument; 

(ii)  a scheme, or an amendment of a scheme, or a draft thereof, requiring approval by 
statutory instrument; or 

(iii)  any other instrument (whether or not in draft), where the proceedings in pursuance of 
an Act of Parliament are proceedings by way of an affirmative or negative resolution; 

but excluding any Order in Council or draft Order in Council made or proposed to be made under 
paragraph 1 of the Schedule to the Northern Ireland Act 2000 and any remedial order or draft remedial 
order under Schedule 2 to the Human Rights Act 1998 and any draft order proposed to be made under 
section 1 of the Regulatory Reform Act 2001, or any subordinate provisions order made or proposed to 
be made under that Act; 
with a view to determining whether the special attention of the House should be drawn to it on any of 
the following grounds: 

(a) that it is politically or legally important or gives rise to issues of public policy likely 
to be of interest to the House; 

(b) that it is inappropriate in view of the changed circumstances since the passage of the 
parent Act; 

 (c) that it inappropriately implements European Union legislation; 
 (d) that it imperfectly achieves its policy objectives.” 
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Lord Addington    Lord McKenzie of Luton 
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Lord Hunt of Kings Heath (Chairman)  Viscount Ullswater 
Lord Jopling 
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General Information 
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The telephone number is 020 7219 3233/8821. The fax number is 020 7219 2571. 
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First Report 

INSTRUMENTS REPORTED 

The Committee has considered the following instrument, and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

Draft Non-Domestic Rating (Chargeable Amounts) (England) 
Regulations 2004 

1. These Regulations were laid by the Office of the Deputy Prime Minister 
(ODPM) on 2 December 2004, and are scheduled to be debated on 9 
December.  ODPM has provided an Explanatory Memorandum (EM) and a 
Regulatory Impact Assessment (RIA) to accompany the Regulations. 

2. The Explanatory Note explains that the Local Government Finance Act 
1988 (“the Act”) provides for a re-valuation of non-domestic hereditaments 
(in broad terms, business properties) every five years, leading to the 
compilation of new non-domestic rating lists; that the next compilation date 
is 1 April 2005; and that transitional relief schemes have been used following 
previous re-valuations to mitigate large increases in rates bills.  It states that: 
“The Regulations, which apply to England only, set out the rules for the 
transitional relief scheme which will apply to the 1 April 2005 non-domestic 
rating revaluation.  The purpose of the transitional relief scheme is to assist 
ratepayers whose bills (the notional chargeable amount) would have 
increased above a certain amount by phasing in these increases gradually 
over four years.  Without such a relief those ratepayers would face the 
increased rates bill immediately on 1 April 2005.  The scheme is funded by 
phasing in the reduction in bills of some ratepayers  who would otherwise 
have seen their rates bills decrease immediately on 1 April 2005.” 

3. The Regulations are explained in some detail in the EM.  In section 7, the 
EM states that an enabling power, providing that a self-financing transitional 
scheme must be introduced for the 2005 re-valuation, was inserted as section 
57A of the Act by section 65 of the Local Government Act 2003.  At 
paragraph 7.3, the EM states that “the 2005 transition scheme will phase in 
increases and reductions in rate bills.  The scheme, in contrast to previous 
schemes, will be self-financing within each year (i.e. the cost of limiting 
increases in bills matches the revenue from limiting reductions) and will run 
for four years rather than five.  This will ensure that everyone is paying their 
normal bill by 2009/10”. 

4. At paragraph 7.2, the EM refers to research commissioned by ODPM which 
was discussed with “relevant stakeholders”, and to the publication of a 
consultation document in August 2004.  More information about this 
consultative exercise is given in the RIA, in a section entitled Feedback from 
the consultation.  While this states that “in general, respondents felt the 
proposal struck the appropriate balance between protecting those 
experiencing large potential rises and those that were required to fund the 
scheme”, it also makes it clear that there was a substantial minority of 
respondents who disagreed.  The RIA states that 30% of the total of 63 
responses thought that the need for the scheme to be self-financing should be 
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met not by limiting annual reductions in rate bills (“downwards phasing”, 
the option proposed by ODPM), but instead by a supplement on the 
multiplier (the factor applied to a property’s rateable value to calculate the 
rate bill).  The RIA states that there were also respondents who argued 
against the principle of transitional arrangements. 

5. The issue of the appropriate method of achieving self-financing for the 
transitional relief scheme was addressed during Parliamentary consideration 
of the Bill which became the Local Government Act 2003.  During Lords’ 
consideration of Commons amendments on 17 September 2003, Lord 
Rooker, Minister of State, ODPM, spoke against an amendment that was 
intended to rule out the possibility of a transitional scheme which had an 
element of downwards phasing, and gave an assurance that “the issue of 
downward phasing will be very much on the agenda [in the Department’s 
further consideration of the scheme] … the regulations which will set the 
form of the transitional scheme will be based on the report from the research 
project and will be subject to affirmative resolution of both Houses of 
Parliament. Therefore, Parliament will have the opportunity to debate the 
matter further when we have the relevant information” (HL Hansard, 17 
September 2003, col 934). 

6. The research in question (on modelling options for transitional 
arrangements) was carried out for ODPM by Frontier Economics and, as 
mentioned above, informed that Department’s policy consideration leading 
up to publication of the August 2004 consultation paper.  However, contrary 
to the expectations which might have been raised by Lord Rooker’s remarks 
quoted above, the research report had not been made publicly available 
before the laying of the draft Regulations before Parliament.  We understand 
that the Department intends to place a copy in the Library of the House 
before the date of the debate. 

7. We have expedited our consideration of these Regulations because of the 
unusually short period of time between their laying (on 2 December 2004) 
and their being debated (on 9 December).  The material which ODPM has 
provided to Parliament suggests that the Department has provided interested 
parties with adequate opportunity to comment on the emerging proposals, 
and that the Department has taken appropriate account of the diverging 
views expressed to it.  However, we are concerned that the fixing of a debate 
so soon after the laying of the Regulations, and the failure to make the 
relevant research available at an earlier date, mean that the debate may not 
be as fully informed as was expected at the time of Lords’ consideration of 
Commons amendments to the Local Government Bill 2003. 

We draw the Regulations to the special attention of the House on the 
ground that they give rise to issues of public policy likely to be of 
interest to the House. 
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INSTRUMENTS NOT REPORTED 

The Committee has considered the instruments set out in Appendix 1 
and has determined that the special attention of the House need not 
be drawn to them. 

8. In our 24th Report of Session 2003-04 (HL Paper 205), the Committee 
reported that it had considered SI 2004/2871 Motor Cars (Driving 
Instruction) (Amendment) Regulations 2004 and determined that the special 
attention of the House need not be drawn to it.  

9. Although the Committee did not report this instrument to the House, the 
Chairman wrote to Alistair Darling, MP, Secretary of State for Transport, to 
raise the Committee’s general concern about the Department’s policy in 
respect of setting fees. The Chairman’s letter and the Secretary of State’s 
reply are printed at Appendix 2 to this Report. 
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APPENDIX 1: INSTRUMENTS TO WHICH THE COMMITTEE DOES NOT 
DRAW THE SPECIAL ATTENTION OF THE HOUSE 

Draft Instruments requiring affirmative approval 
Child Benefit and Guardian’s Allowance (Decisions and Appeals) (Amendment) 

Regulations 2004 
Electricity and Gas (Energy Efficiency Obligations) Order 2004 
European Communities (Definition of Treaties) (European Police Office) Order 2004 
European Communities (Immunities and Privileges of the European Police Office) 

(Amendment) Order 2004 
European Police College (Immunities and Privileges) Order 2004 
International Criminal Court (Immunities and Privileges) Order 2004 
West Northamptonshire Development Corporation (Area and Constitution) Order 

2004 

Instruments requiring affirmative approval 

SI 2004/2737 Financial Services and Markets Act 2000 (Regulated Activities) 
(Amendment) (No. 2) Order 2004 

SI 2004/3009 Northern Ireland (Sentences) Act 1998 (Specified Organisations) Order 
2004 

Instruments subject to annulment 

SI 2004/2738 Financial Services and Markets Act 2000 (Stakeholder Products) 
Regulations 2004 

SI 2004/2888 Air Quality Limit Values (Amendment) (England) Regulations 2004 

SI 2004/2889 Fines (Deductions from Income Support) (Amendment) Regulations 
2004 

SI 2004/2913 Controls on Certain Azo Dyes and “Blue Colourant” (Amendment) 
Regulations 2004 

SI 2004/2939 Service Charges (Consultation Requirements) (Amendment) (No. 2) 
(England) Regulations 2004 

SI 2004/2948 Occupational Pensions (Revaluation) Order 2004 

SI 2004/2949 Seeds (National Lists of Varieties) (Amendment) Regulations 2004 

SI 2004/2951 Probate Services (Approved Body) Complaints Regulations 2004 

SI 2004/2980 Scotland Act 1998 (Modification of Functions) Order 2004 

SI 2004/2984 Housing Benefit (General) (Amendment) Regulations 2004 

SI 2004/2985 Non-Contentious Probate (Amendment) Rules 2004 

SI 2004/2989 Employment Rights (Increase of Limits) Order 2004 

SI 2004/2991 Crown Court (Amendment No. 3) Rules 2004 

SI 2004/2992 Criminal Appeal (Amendment No. 2) Rules 2004 

SI 2004/2993 Magistrates’ Courts (Amendment) Rules 2004 

SI 2004/3028 Motor Vehicles (Driving Licences) (Amendment) (No. 3) Regulations 
2004 

SI 2004/3031 Occupational Pension Schemes (Minimum Funding Requirement and 
Actuarial Valuations) Amendment Regulations 2004 

SI 2004/3037 European Communities (Designation) (No. 6) Order 2004 
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SI 2004/3052 Education (School Organisation Proposals) (Miscellaneous 
Amendments) (England) Regulations 2004 

SI 2004/3055 Local Authorities (Capital Finance and Accounting) (Amendment) 
(England) (No. 2) Regulations 2004 

SI 2004/3057 Non-Domestic Rating (Alteration of Lists and Appeals) (Amendment) 
(England) Regulations 2004 

SI 2004/3062 Contaminants in Food (England) Regulations 2004 

SI 2004/3081 Medicines (Products for Animal Use – Fees) (Amendment) Regulations 
2004 

SI 2004/3099 International Criminal Tribunal for the Former Yugoslavia (Freezing of 
Funds and Economic Resources of Indictees) (Amendment) Regulations 
2004 

SI 2004/3100 Burma (Prohibition on Financing) Regulations 2004 

SI 2004/3105 Immigration (Leave to Remain) (Fees) (Amendment No. 2) Regulations 
2004 

Instrument subject to annulment (Northern Ireland) 

SR 2004/476 Police (Northern Ireland) Act 2000 (Designated Places of Detention) 
(No. 2) Order 2004 
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APPENDIX 2: CORRESPONDENCE (SI 2004/2871) 

Letter from the Chairman to Alistair Darling, MP, Secretary of State for 
Transport 

I am writing as Chairman of the Lords Committee on the Merits of Statutory 
Instruments. At a meeting yesterday, the Committee considered the Motor Cars (Driving 
Instruction) (Amendment) Regulations (SI 2004/2871). Although we decided not to draw 
the instrument to the special attention of the House, the Committee asked me to write to 
you to enquire about the way the fees in this instrument are derived.  

These regulations increase the practical test fee for those seeking to qualify as driving 
instructors to £70 which represents an actual increase of 12.9% or 1.8% per annum if 
annualised since the last increase in 1997. While the annualised rise is less than the 
annualised rate of inflation it is a significant increase in year and we would be interested to 
know why the fees were not raised by a smaller increment at some earlier stage in the last 
seven years.  

Members noted from paragraphs 4-5 of the Regulatory Impact Assessment that this fee 
includes a £1.50 levy for the purpose of improving the test centres so that they can deliver 
practical motorcycling tests to the higher EU standards that must be implemented by 
2008. The Committee wish to consider whether this cross-subsidy is justifiable and would 
welcome an explanation of why you consider it is appropriate to implement EU legislation 
that applies to motorcyclists by charging other drivers.  

The underlying approach to setting fees 

The Committee was also struck by the contrast between the approach to setting fees in the 
Driving Instruction Regulations and that used, for example, in the Goods Vehicles 
(Plating and Testing) (Amendment) Regulations (SI 2004/1873) which we considered in 
the summer. In those regulations the fees for multi-axle Heavy Goods Vehicles (HGVs) 
were revised so that 4 axle vehicles now pay more than 2 axle vehicles, reflecting the 
longer time they take to test and effectively removing a subsidy. 

Similarly both the Plating Regulations and another in that group, the Motor Vehicles 
(Tests) (Amendment) (No. 2) Regulations (SI 2004/1879) removed the provision for free 
retests for defective vehicles since it was felt that the failures were being subsidised from 
the fees of those who did present vehicles that passed first time. 

The explanatory memorandum to those instruments explained that the Vehicle and 
Operator Services Agency maintains separate accounts for inspection fees under each set 
of Regulations whereas it would appear that Driving Standards Agency, the sponsors of 
the Driving Instruction Regulations, do not. 

Whilst we understand that it is Government policy that the users of certain services should 
fund them without subsidy from the tax payer, we would welcome clarification of your 
Department’s general approach to setting fees. 

16 November 2004 

 

Letter from Alistair Darling, MP, Secretary of State for Transport, to the 
Chairman 

Thank you for your letter of 16 November 2004, which enquired about the way the fees in 
the Motor Cars (Driving Instruction) (Amendment) Regulations (SI 2004/2871) are 
derived.  Your letter also sought clarification of my Department's general approach to 
setting fees.   
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With regard to the regulations, the Driving Standards Agency (DSA) maintains separate 
accounts for different statutory services.  These are grouped into a variety of areas- the 
theory test, practical tests for car drivers, motorcycle riders and vocational drivers, 
approved driving instructor (ADI) activities and compulsory basic training for learner 
motorcyclists. 

Practical tests taken by prospective driving instructors form part of the ADI activities 
group, with detailed costs and incomes being maintained for the constituent parts of the 
group. Although these tests have been running at a loss for a number of years it has not 
been thought appropriate to increase the fees whilst the overall group has been in surplus. 
We have allowed a degree of cross-subsidy between this activity and other activities within 
the group such as theory tests, processing of applications, trainee licenses and registration 
fees. 

In the longer term, as costs have increased and the surplus on the ADI activity group has 
diminished, the Agency has now taken steps to remove the deficit on this particular 
element of the ADI activity.  We aim to complete this process with a further stepped fee 
increase in 2005/06, bringing costs and income back into line. 

As for the test centre estate, DSA will be opening up to 60 replacement centres with off-
road manoeuvre areas in order to comply with obligations in the EU 2nd Directive 
regarding motorcycle testing. However, these test centres would not be viable solely for 
conducting motorcycle tests.  They are therefore being developed to deliver a full range of 
practical driving tests, providing new modern facilities for all customers and replacing 
existing centres that currently offer the same range of testing. The costs of providing the 
replacement sites are therefore to be recovered from all customers. Costs which are 
specific to the provision of the new motorcycle test when it is introduced in 2008 will be 
included in a revised fee specific to that test. 

The DSA's general approach to setting fees is to balance income and expenditure on 
particular services over the medium term having regard to previous surpluses and deficits 
and to future plans, in line with the Treasury's fees and charges guide. We aim to avoid 
cross-subsidies unless these have been specifically agreed as policy and we also avoid 
reductions in fees unless these can be sustained over the medium term. We recognise that 
some fees are related and affect substantially the same customers.  Therefore, we allow 
these activities to have compensating surpluses and deficits until such time as it is deemed 
necessary to address the problem. 

As well as the DVO group, the Highways Agency and the Maritime and Coastguard 
Agency are responsible for structuring their charges in the most efficient and effective way 
to deliver their objectives, consistent with the Treasury guidance.  We ensure that this 
guidance is followed by all those across the Department setting charges for services.  

1 December 2004 
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APPENDIX 3: DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London SW1) (no 
personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex from 
proposals for a third London airport; has not been active for some twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigating Powers Act 
2000 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Kings Fund 
 Adviser, University Hospital Birmingham NHS Trust 
Adviser to Beechcroft Wansbroughs Solicitors and Brightwater Regulatory 
Consulting Limited (trading as Beechcroft Wansbroughs Consulting) 
Adviser, Beechcroft Wansbroughs Solicitors 
Adviser, Harrogate Management Centre 
 Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS and 
healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Solihull NHS Strategic Partnering Board 
Chair, National Patient Safety Agency 
Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Senior Associate Fellow – Warwick University Business School 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
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Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord McKenzie of Luton 
Freehold, 3 Sandwell Close, Luton LU2 7TN 
Leasehold, 55 South Block, County Hall, London 
Member, Luton Borough Council 
Member of Corporation of Luton VI Form College 
Governor, Ashcroft High School, Luton 
Governor, Wigmore Primary School, Luton 
Governor, Chapel Street Nursery School, Luton 
Court Member, University of Luton 
Committee Member, Mary Seacole Housing Association 
Trustee, Noah Enterprise 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has alms 
houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Baroness Royall of Blaisdon,  
Trustee of IPPR (The Institute for Public Policy Research) 
Trustee, Fondation Generation Europe 
Director, European Movement 
Consultant, Generation Europe 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk Borough 
Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 

 

 


