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The Select Committee on the Merits of Statutory Instruments  
The Merits of Statutory Instruments Committee was appointed by the House of Lords on 17 December 
2003 with the terms of reference “to consider every instrument which is laid before each House of 
Parliament and upon which proceedings may be or might have been taken in either House of 
Parliament, in pursuance of an Act of Parliament, being: 
 (i)   a statutory instrument, or a draft of a statutory instrument; 

(ii)  a scheme, or an amendment of a scheme, or a draft thereof, requiring approval by 
statutory instrument; or 

(iii)  any other instrument (whether or not in draft), where the proceedings in pursuance of 
an Act of Parliament are proceedings by way of an affirmative or negative resolution; 

but excluding any Order in Council or draft Order in Council made or proposed to be made under 
paragraph 1 of the Schedule to the Northern Ireland Act 2000 and any remedial order or draft remedial 
order under Schedule 2 to the Human Rights Act 1998 and any draft order proposed to be made under 
section 1 of the Regulatory Reform Act 2001, or any subordinate provisions order made or proposed to 
be made under that Act; 
with a view to determining whether the special attention of the House should be drawn to it on any of 
the following grounds: 

(a) that it is politically or legally important or gives rise to issues of public policy likely 
to be of interest to the House; 

(b) that it is inappropriate in view of the changed circumstances since the passage of the 
parent Act; 

 (c) that it inappropriately implements European Union legislation; 
 (d) that it imperfectly achieves its policy objectives.” 

Current Membership 
The Members of the Merits of Statutory Instruments Committee are: 

 
Lord Addington    Lord McKenzie of Luton 
Lord Armstrong of Ilminster   Lord Methuen 
Lord Boston of Faversham   Earl of Northesk 
Viscount Colville of Culross   Baroness Royall of Blaisdon 
Lord Hunt of Kings Heath (Chairman)  Viscount Ullswater 
Lord Jopling 

Publications 
The Committee’s reports are published by The Stationery Office by Order of the House. All 
publications of the Committee are on the internet at 
http://www.parliament.uk/parliamentary_committees/merits.cfm 

General Information 
General information about the House of Lords and its Committees, including guidance to witnesses, 
details of current inquiries and forthcoming meetings is on the internet at 
http://www.parliament.uk/about_lords/about_lords.cfm 

Contacts for the Merits of Statutory Instruments Committee 
If you have any queries regarding the Committee and its work, please contact the Clerk to the Merits of 
Statutory Instruments Committee, Delegated Legislation Office, House of Lords, London, SW1A 0PW. 
The telephone number is 020 7219 3233/8821. The fax number is 020 7219 2571. 
The Committee’s email address is merits@parliament.uk 



Special Report: The Work of the 
Committee in Session 2004-05 

Introduction 

1. The Select Committee on the Merits of Statutory Instruments was appointed 
on 17 December 2003.1 At the end of Session 2003-04, in November 2004, 
we published a Special Report in which we reviewed our working methods 
and related matters.2 We raised a number of issues, some directed at the 
House, others directed at the Government. We look forward to receiving the 
views of the House and of the Government in respect of them. 

2. Although we are awaiting a response to our last Special Report, we have 
decided to publish a short second review covering Session 2004-05. The 
Committee has been undertaking its scrutiny work for about a year, having 
started in April 2004,3 and we believe that the House would wish to be kept 
informed about the way in which the working methods of the Committee are 
evolving and of our observations on the statutory instruments process 
generally. 

3. Session 2004-05 has been an interesting and challenging one for the 
Committee. As we mention in paragraph 16 below, the peaks of activity have 
been very demanding, with the number of instruments being laid during peak 
times far exceeding the number laid at the same time last year. The 
Committee has had to consider, at times, over 80 instruments a week, 
reaching a peak of about 120 at our final meeting of the session on 5 April. 
This inevitably places some pressure on the ability of the House to scrutinise 
secondary legislation properly. We acknowledge that the new practice of 
holding some debates on secondary legislation in Grand Committee may 
assist.4 None the less, we remain very concerned about the unevenness of the 
flow of instruments and, as we explain in paragraph 18 below, we propose 
that the Committee’s terms of reference should be extended to enable us to 
undertake an inquiry into why there is such unevenness and whether 
anything can be done to mitigate it. 

4. We are pleased to note the impact which the Committee’s reports have had 
in the Chamber.5 In most cases this arose during consideration of an 
instrument on which we had reported but, on one occasion during the 
session, the Committee’s work had a direct bearing on a bill. The Disability 
Discrimination Bill [HL], as introduced into the House, included provision 
on new procedures relating to rail vehicle exemption orders under which it 
was proposed that such orders would no longer be statutory instruments or 

                                             
1 HL Hansard, 17 December 2003, cols 115-7. 
2 25th (Special) Report, Review of the Work of the Committee, HL Paper 206, Session 2003-04. 
3 Our first report on statutory instruments was the 2nd Report, HL Paper 72, Session 2003-04. 
4 This followed a proposal by the Leader’s Group which was endorsed by the Procedure Committee. See 

Leader’s Group, Review of Working Practices, HL Paper 162, Session 2003-04, para 23 and 3rd Report of 
the Procedure Committee, HL Paper 184, Session 2003-04, para 10. 

5 See, for example, the debate on the South-west Territorial Waters (Prohibition of Pair Trawling) Order 
2004 on 2 March 2005, HL Hansard, cols 331-41. 
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subject to parliamentary procedure. We had reported on such orders earlier 
in the session and we drew our concerns about them to the attention of the 
Delegated Powers and Regulatory Reform Committee (DPRRC),6 before the 
DPRRC had reported generally on the delegations in the bill in the usual 
way. The DPRRC recommended that exemption orders should continue to 
be statutory instruments subject to the negative resolution procedure,7 and 
this recommendation was accepted by the Government. In doing so, the 
Lord Davies of Oldham, on behalf of the Government, said: “The 
Government has recognised the strength of the argument put forward by the 
Merits of Statutory Instruments Committee and the Delegated Powers and 
Regulatory Reform Committee on the issue.”8 

Membership and secretariat 

5. The membership of the Committee is set out on the inside front cover of this 
Report. The Committee has 11 members. At the beginning of Session 2004-
05, Lord McKenzie of Luton and Baroness Royall of Blaisdon joined the 
Committee, replacing Lord Desai and Lord Graham of Edmonton. We wish 
to thank Lord Desai and Lord Graham for their invaluable contribution to 
the work of the Committee. The declared interests of Members are set out in 
Appendix 1 to this Report. 

6. We wish also to thank the members of the secretariat for their hard work and 
commitment during this demanding session. 

Workload 

Reported instruments 

7. In order to manage the very significant workload of the Committee, we meet 
every week. During Session 2004-05, the Committee held 14 meetings and 
published 16 reports on a total of 620 statutory instruments (89 affirmative 
and 531 negative). Of these, six affirmative instruments and 34 negative 
instruments were drawn to the special attention of the House. Of the 
negative instruments reported by the Committee, six9 were debated by the 
House. We have also noted a number of Questions for Written Answer which 
have been tabled about statutory instruments on which we have reported. 

8. The terms of reference of the Committee are set out on the inside front cover 
of this Report. There are four grounds on which the Committee may draw an 
instrument to the attention of the House. In Session 2004-05, the 
Committee drew instruments to the special attention of the House 
predominantly on the second part of ground (a), namely “that it … gives rise 
to issues of public policy likely to be of interest to the House”. This reflects a 
shift in the Committee’s thinking. We now take the view that there are some 
instruments which raise issues which may not be of such significance that 
they ought to be debated by the House but are, none the less, issues about 
which we believe the House would wish to be informed.  

                                             
6 Delegated Powers and Regulatory Reform Committee, 4th Report, HL Paper 19, Session 2004-05, p 28. 
7 Ibid, para 9. 
8 13 January 2005, HL Hansard, col GC120. 
9  Six negative instruments were reported by the Committee following its last meeting on 5 April. There 

would have been no opportunity for these instruments to be debated in Session 2004-05. 
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9. The 40 instruments reported in Session 2004-05 were reported on the 
following grounds: 

• 22 on the ground of public policy interest alone; 

• three on the grounds of legal importance and public policy interest;  

• 10 on the grounds of imperfectly achieving policy objective and public 
policy interest;  

• one on the grounds of inappropriately implementing European Union 
legislation and public policy interest;  

• four on the ground of imperfectly achieving policy objective alone. 

Publication of correspondence and other explanatory information 

10. In our last Special Report,10 we noted that although Explanatory Memoranda 
(EMs), which are laid with statutory instruments, usually provide sufficient 
information to enable the Committee to reach a conclusion, in some cases 
further information is needed and is therefore requested by the Committee. 
Sometimes such information is provided by means of correspondence and 
sometimes it is provided over the telephone to the secretariat. Where we 
believe that the further information would assist the House, particularly if we 
draw the relevant instrument to the special attention of the House, we 
publish it in an appendix to our report under the heading “correspondence” 
or “explanatory information”, as appropriate. In Session 2004-05, we 
published additional information on 19 instruments, not including those on 
which we had reported. Publication of this additional information in respect 
of instruments on which we have not reported is indicative of the shift in the 
Committee’s view of its role mentioned in paragraph 8 above. 

Evidence 

11. In our initial report on working methods, published in May 2004, we noted 
that we had power to take oral evidence.11 We exercised that power for the 
first time in Session 2004-05 when, on 1 March, we took evidence from Mr 
Jim Acton, Head of the Intelligence and Security Unit at the Home Office, 
about the operation of secondary legislation made under the Regulation of 
Investigatory Powers Act 2000. We found the evidence session to be a useful 
way of gathering further information but remain of the view, expressed in our 
earlier report, that we do not anticipate taking oral evidence often in relation 
to our regular scrutiny role. If, as proposed, we conduct an inquiry into the 
statutory instrument process (see paragraph 3 above), we shall wish to take a 
range of written and oral evidence. 

Other activities 

12. The Committee’s secretariat has continued to assist our work by maintaining 
useful links with Government Departments. Members of the secretariat 
regularly make presentations to Departments about the work of the 
Committee and, in January 2005, a further meeting was held with 

                                             
10 See n 2 above, para 19. 
11 3rd (Special) Report, The Committee’s Methods of Working, HL Paper 73, Session 2003-04, para 63. 
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Parliamentary Clerks and other officials from a number of Departments. 
This provided a further opportunity to exchange views on the maintenance of 
good relations between the Committee secretariat and Departments, and on 
the quality of secondary legislation and accompanying documentation. 

Terms of reference 

Super-affirmative procedure 

13. The super-affirmative procedure is a two-stage procedure and is described in 
Erskine May as providing “a particularly high level of parliamentary 
scrutiny”,12 in which both Houses of Parliament are given the opportunity to 
scrutinise proposals for secondary legislation and to recommend 
amendments before the orders are laid before Parliament for affirmative 
approval in the usual way. We are aware that, for most types of super-
affirmative order, a parliamentary committee has been appointed to 
scrutinise them. For example, Regulatory Reform Orders are considered at 
both first and second stages by the Delegated Powers and Regulatory Reform 
Committee. Our understanding is, however, that super-affirmative 
instruments laid under the Local Government Act 1999 and 2000 are not 
considered at first stage by a designated committee.13 

14. Although second-stage orders (unless expressly exempted) clearly fall within 
the terms of reference of the Committee, we understand that first-stage 
proposals may not. We believe that there is a good case for the Merits 
Committee reporting to the House on super-affirmative proposals where 
such proposals are not already assigned to a designated committee. For this 
reason, in a letter dated 1 February, the Chairman wrote to Lord Brabazon 
of Tara, Chairman of the Procedure Committee, indicating that the Merits 
Committee intended to consider such proposals. The correspondence is set 
out in Appendix 2 to this Report. We look forward to receiving the views 
of the Procedure Committee on this matter when that Committee 
considers the Merits Committee’s last Special Report more generally. 

Observations about statutory instruments and related matters 

Management of the statutory instruments process 

15. In our last Special Report,14 we considered the distribution of statutory 
instruments during the year up to November 2004 and identified three peaks 
of activity. These were: early March (just before the end of the financial 
year), July (just before the Summer Recess); and September (at the time of 
the September sitting).15 We also stated that we anticipated another peak in 
December, just before the end of the calendar year. Charts 1 and 2 of 
Appendix 3 to this Report indicate that the December peak did indeed occur. 

                                             
12 Erskine May’s Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 23rd Ed (2004), p 670. 
13 The Committee’s consideration of super-affirmative order procedure was prompted by the Local 

Authorities’ Plans and Strategies (Disapplication) (England) Order 2005, laid under sections 6(1) and 105 
of the Local Government Act 2000, and section 100(1) and (2) of the Local Government Act 2003. 

14 See n 2 above, paras 53-55. 
15 But see the 3rd Report of the Lords Procedure Committee, HL Paper 184, Session 2003-04, para 14, 

where it is noted that it is not proposed that either House should sit in September in 2005. 
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16. During Session 2004-05, the early March peak has exceeded that of the 
previous session significantly. Whereas the number of instruments laid 
during March 2004 was 181, for March 2005, the figure was 301. As a 
result, at meetings on 8, 15 and 22 March and 5 April 2005, the Committee 
considered 67, 42, 83 and 118 instruments respectively. Bearing in mind that 
each instrument is accompanied by supporting documentation (explanatory 
memoranda etc.), the workload for the Committee and the secretariat is very 
significant. At the final meeting of the Committee, scrutiny of the 118 
instruments before us involved consideration of approximately 2,200 printed 
pages of documentation. We anticipate that, to avoid large numbers of 
instruments having to be considered after the summer recess, it will be 
necessary for the Committee to meet during the summer recess in 
September. 

17. We are very concerned about the uneven flow of statutory instruments 
during the year and the implications for proper Parliamentary scrutiny of 
secondary legislation. In our last Special Report,16 we invited the 
Government to consider whether steps could be taken to address this 
issue. Given the large number of instruments laid during March 2005, 
we reiterate and emphasise our concern.  

18. Furthermore, in order to assist our understanding of the management of the 
statutory instrument process and to enable us to report to the House on this 
matter, we propose that this Committee, in the new session, should conduct 
an inquiry with a view to finding out how the statutory instruments process is 
managed across Government Departments; how decisions are taken within 
Departments on, for example, consolidation and grouping of instruments; 
why there are peaks and troughs in secondary legislative activity; and how 
they can be ameliorated to ensure that proper scrutiny can take place. We are 
aware that the terms of reference of the Committee may need to be amended 
to allow the Committee to undertake the inquiry. With this in mind, on 22 
March, the Chairman wrote to the Chairman of the Procedure Committee. 
The letter is set out in Appendix 2 to this Report. We look forward to 
receiving the views of the Procedure Committee. 

19. Our concern about this issue is strengthened by Government proposals to 
introduce common commencement dates (CCDs). In the Government’s 
Pre-Budget Report 2004,17 as part of proposed reforms to reduce the 
regulatory burden on business, reference is made to the extension of CCDs 
“for new and amended domestic legislation that impacts on business, starting 
with health and safety, work and pensions, company and consumer 
legislation from 2005”.18 We noted in our last Special Report19 that a 
consultation exercise had been carried out by the Small Business Service of 
the Department for Trade and Industry about the introduction of CCDs in 
respect of certain secondary legislation. We welcomed the proposal but 
expressed concern about the risk of a “traffic jam”. This reservation about 
the introduction of CCDs remains. 

                                             
16 See n 2 above, para 54. 
17 Published by HM Treasury on 2 December 2004. 
18 Pre-Budget Report 2004, para 3.35. It is stated that usually new regulation in these areas will in the future 

be introduced on two dates each year (1 April and 1 October) and that “this approach will be introduced to 
other areas of legislation as far as is possible and practical from 2005”. 

19 See n 2 above, para 55. 
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Debates on affirmative instruments 

20. The Committee’s secretariat and the House of Lords’ Government Whips 
Office have developed a very co-operative relationship which has enabled the 
Committee to meet almost invariably the deadline set by the scheduling of 
affirmative instruments for debate. On a small number of occasions, 
however, affirmative instruments have been tabled for debate at short notice, 
as a result of which either the Committee has been prevented from 
scrutinising an instrument or the period of time between the Committee’s 
meeting and the debate has been so short that, had the Committee wished to 
draw the attention of the House to the instrument in question, the House 
would not have had adequate time to consider the Committee’s views. This 
happened towards the end of Session 2004-05. The Chairman therefore 
wrote to Lord Grocott, the Government Chief Whip, on 24 February. In 
reply, Lord Grocott gave the assurance that he would “continue to recognise 
the need for the House and Committees to have sufficient preparatory time 
when … tabling debates on affirmative statutory instruments”. The 
correspondence is set out in Appendix 2 to this Report.  

21. We welcome the House of Lords’ Government Chief Whip’s 
assurance that the needs of the House and of Committees will be 
recognised when affirmative instruments are scheduled for debate. 
However, we invite the Procedure Committee to consider whether 
Standing Order 73 (Affirmative Instruments) should be amended to 
provide that no motion for a resolution to approve an affirmative 
instrument shall be moved until a report thereon of the Merits 
Committee has been laid before the House. SO 73 already contains such 
a provision in respect of reports of the Joint Committee on Statutory 
Instruments; and we believe that the SO should be extended to include the 
Merits Committee.20 

Amendments and consolidation 

22. We noted in our last Special Report21 that our task in assessing the policy 
underlying instruments was made more difficult because of the number of 
amending instruments laid, and we therefore welcomed efforts to consolidate 
secondary legislation.22 We referred, in particular, to a set of frequently 
amended regulations concerning pesticides (the Pesticides (Maximum 
Residue Levels in Crops, Food and Feeding Stuffs)(England and Wales) 
Regulations 1999) and an assurance we received from the Minister for Rural 
Affairs that the regulations would be consolidated.23 In March 2005, a 
further set of amending regulations was laid.24 The Minister had indicated to 

                                             
20 SO 73 (1) states that, subject to certain exceptions, “No Motion for a resolution of the House to approve 

an Affirmative Instrument shall be moved until (a) … there has been laid before the House the report 
thereon of the Joint Committee on Statutory Instruments.” The Standing Orders of the House of Lords relating 
to Public Business, HL Paper 189, 2002. We are also aware that the Select Committee on the European 
Union has a scrutiny reserve, the purpose of which is to ensure that Ministers do not agree EU legislation 
in Council unless the Select Committee has completed scrutiny. This is described in the Select 
Committee’s First Report, Review of Scrutiny of European Legislation, HL Paper 15, Session 2002-03, paras 
60-63 and Appendix 3. 

21 See n 2 above, para 52. 
22 For example, SI 2005/384 Criminal Procedure Rules 2005. 
23 The correspondence is published in our 24th Report, HL Paper 205, Session 2003-04, pp 6-7. 
24 SI 2005/432 Pesticides (Maximum Residue Levels in Crops, Food and Feeding Stuffs)(England and 

Wales)(amendment)Regulations 2005. 
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us that this further set of amending regulations would be laid before a full 
consolidation could take place in the summer of this year. We were pleased 
to note that the EM for this latest set of regulations acknowledges, at 
paragraphs 3.1-3.5, the Committee’s concern about consolidation. 

23. We have come across further examples of batches of secondary legislation 
where there would appear to be a need for consolidation. For example, the 
Chairman wrote to the Financial Secretary, Mr Stephen Timms MP, on 10 
March 2005 raising a concern about the number of regulations relating to 
Child Trust Funds. The Financial Secretary replied on 4 April. Lord 
Warner, Parliamentary Under Secretary of State at the Department of 
Health, was also asked whether a series of instruments relating to Arm’s 
Length Bodies could have been consolidated. Lord Warner replied on 5 
April. The correspondence with respect to both inquiries is set out in 
Appendix 2 to this Report.  

Corrections 

24. In our last Special Report,25 we referred to the frequency with which defects 
in instruments need to be rectified by the issuing of correcting instruments. 
During Session 2004-05, the percentage of purely correcting instruments was 
5.3%. Where both purely correcting instruments (which are therefore 
reprinted free of charge) and instruments which are both substantive and 
include a correction are counted, the figure increases to 5.6%. Appendix 4 to 
this Report provides an analysis of corrections by Department. Towards the 
end of the session, we noted a higher frequency of instruments being 
withdrawn, whether or not subsequently re-laid. We look forward to the 
Government’s response to our concerns about the number of 
corrections which we raised in our last Special Report. 

Publication of Explanatory Memoranda (EMs) 

25. Every negative and affirmative instrument is accompanied by an Explanatory 
Note (EN) and an Explanatory Memorandum (EM) (and, where 
appropriate, a Regulatory Impact Assessment (RIA)). The EN is printed 
with the instrument and is supposed to provide a concise and clear statement 
of the substance and purport of an instrument but should not seek to explain 
or justify policy.26 The EM is a fuller document which accompanies 
instruments when laid before Parliament and includes the policy and 
legislative background of the instrument. 

26. In our last Special Report,27 we commented on the significance of the 
Government’s decision to provide EMs for negative28 as well as affirmative 
statutory instruments and we welcomed the practice that has been 
established of publishing EMs electronically, alongside the statutory 
instruments themselves, on the HMSO website.29 We believe that EMs are 
useful not only to members of both Houses of Parliament, but also to the 

                                             
25 See n 2 above, paras 50-51. 
26 See the Statutory Instruments Practice Manual (3rd ed), Cabinet Office (HMSO), paras 2.13.2-3. 
27 See n 2 above, para 18. 
28 During Session 2004-05, there appeared to be some uncertainty about whether an EM should be prepared 

for a Statement of Changes in Immigration Rules. We were pleased that the view was taken by the Home 
Office that an EM should be provided. 

29 http://www.hmso.gov.uk/stat.htm 
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wider public. It appeared to us therefore that there was a good case for 
providing EMs in printed form to accompany instruments purchased by the 
public We invited HMSO to comment on the practicality and costs 
implication of this proposal. The correspondence is set out in Appendix 2 to 
this Report. 

27. In their reply, the HMSO indicated that they anticipated that there would be  
little demand for EMs in printed form and that the cost would be significant. 
Whilst we acknowledge these arguments, we do not believe that it is 
acceptable that EMs should be available to the public only in 
electronic form. We take the view that they should also be available in 
printed form. 

Quality of Explanatory Memoranda 

28. It is still less than a year since Government Departments have provided EMs 
for all affirmative and negative statutory instruments. We have been pleased 
to see further examples of very good practice in ensuring that EMs are 
properly informative,30 and we have signalled our appreciation to 
Departments on several occasions. However, we continue to see EMs which 
have contained some gaps,31 notably on the response to consultation 
exercises. We shall continue to press for this information. 

Quality of Regulatory Impact Assessments (RIAs) 

29. It is a Cabinet Office requirement that RIAs must accompany all legislation, 
including statutory instruments, where a new regulatory proposal has an 
impact on businesses, charities and the voluntary sector. RIAs set out the 
risks, costs and benefits of the proposal.32  

30. In a letter dated 25 January 2005, the Chairman wrote to David Miliband 
MP, Minister for the Cabinet Office, indicating that RIAs were often of great 
assistance to the Committee save that two sections were of particularly 
variable quality. These sections were the analysis of consultations and the 
costing of options. We asked the Minister if improvements could be made. In 
his reply of 7 February, the Minister informed the Committee that the 
guidance on preparing RIAs was being reviewed and that he would ask 
officials to pay particular attention to enhancing the advice on the aspects we 
had identified. The correspondence is set out in Appendix 2 to this Report. 
We welcome the Minister’s positive response to our concerns and look 
forward to being provided with a copy of the revised guidance in due 
course. 

                                             
30 These include the EMs provided in support of: SI 2004/3349 Biofuel (Labelling) Regulations; SI 2005/27 

Motor Vehicles (Wearing of Seat Belts) (Amendment) Regulations 2005; SI 2005/218 Common 
Agricultural Policy Single Payment and Support Schemes (Integrated Administration and Control System) 
Regulations 2005 and SI 2005/219 Common Agricultural Policy Single Payment and Support Schemes 
Regulations 2005; SI 2005/588  Court Security Officers(Designation) Regulations; and SI 2005/598 Local 
Government (Best Value) Performance Indicators and Performance Standards (England) Order 2005. 

31 Examples are the EMs accompanying SI 2005/396 Central Sussex College (Incorporation) Order 2005 and 
SI 2005/397 Central Sussex College (Government) Regulations 2005; and SI 2005/594 Financial Services 
and Markets Act 2000 (Stakeholder Products) (Amendment) Regulations 2005. 

32 The Statutory Instruments Practice (3rd ed)(June 2003), paras 2.13.8-9. 
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Transposition Notes 

31. Since November 2001, almost all legislation laid before Parliament which 
transposes any European directive must be accompanied by Transposition 
Notes (TNs). In our initial report on working methods,33 we asked that, 
where relevant, that the Committee should always be provided with TNs. 
We are pleased to report that they usually are so provided. 

32. In March 2005, the Cabinet Office published revised guidance on TNs.34 
Bearing in mind that the Committee’s grounds for reporting instruments 
include that they may inappropriately implement EU legislation (ground 
(c)), we note with particular interest the Government’s stated policy that 
“over-implementation” of EU directives should be avoided “unless there are 
exceptional circumstances, justified by a strong cost-benefit analysis and 
extensive consultation with business”,35 and that, from March 2005, TNs 
should contain an explicit comment on any over-implementation.36 The 
introduction of TNs should now include one of the following  statements:  

• “These regulations do what is necessary to implement the Directive, 
including making consequential changes to domestic legislation to ensure 
coherence in the area to which they apply”, or 

• “These regulations do more than is necessary to implement the Directive 
in the following areas …”. 

33. We welcome this increase in transparency of implementation of EU 
legislation and have no doubt that the revised TN guidance will assist 
us in our work significantly. 

                                             
33 See n 11 above, para 60. 
34 Cabinet Office, Regulatory Impact Unit, Transposition guide: how to implement European directives effectively 

(March 2005). 
35 Ibid, para 1.10. 
36 Ibid, para A3.9. 
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APPENDIX 1: DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London 
SW1) (no personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex 
from proposals for a third London airport; has not been active for some 
twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigatory 
Powers Act 2000 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Kings Fund 
Adviser, University Hospital Birmingham NHS Trust 
Adviser to Beechcroft Wansbroughs Solicitors and Brightwater Regulatory 
Consulting Limited (trading as Beechcroft Wansbroughs Consulting) 
Adviser, Beechcroft Wansbroughs Solicitors 
Adviser, Harrogate Management Centre 
Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS 
and healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Solihull NHS Strategic Partnering Board 
Chair, National Patient Safety Agency 
Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Senior Associate Fellow – Warwick University Business School 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
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Cyclist Touring Club 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 
Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord McKenzie of Luton 
Freehold, 3 Sandwell Close, Luton LU2 7TN 
Leasehold, 55 South Block, County Hall, London 
Member, Luton Borough Council 
Member of Corporation of Luton VI Form College 
Governor, Ashcroft High School, Luton 
Governor, Wigmore Primary School, Luton 
Governor, Chapel Street Nursery School, Luton 
Court Member, University of Luton 
Committee Member, Mary Seacole Housing Association 
Trustee, Noah Enterprise 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has 
alms houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Baroness Royall of Blaisdon, 
Trustee of IPPR (The Institute for Public Policy Research) 
Trustee, Fondation Generation Europe 
Director, European Movement 
Consultant, Generation Europe 
Trustee, National Botanic Garden of Wales 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk 
Borough Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 
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APPENDIX 2: CORRESPONDENCE 

Super-affirmative procedure 

Letter from the Chairman to Lord Brabazon of Tara, Chairman, Procedure 
Committee 

At our meeting last week, the Merits Committee considered a paper on the super-
affirmative procedure. We are aware that, for most types of super-affirmative order, a 
committee has been appointed to scrutinise them. For example, Regulatory Reform 
Orders are considered at both first and second stages by the Delegated Powers and 
Regulatory Reform Committee. We understand however that super-affirmatives laid 
under the Local Government Acts 1999 and 2000 are not considered at first stage by a 
designated committee. 

Although second-stage orders (unless expressly exempted) clearly fall within the terms of 
reference of the Committee, we understand that first-stage proposals may not. Given, 
however, the nature of the Merits Committee’s work, we believe that there is a good case 
for our reporting to the House on super-affirmative (first-stage) proposals in 
circumstances where such proposals are not already assigned to a designated committee, 
and we intend doing so. 

We would be grateful for the views of your Committee on this matter. 

1 February 2005 

 

Letter from Lord Brabazon of Tara, Chairman, Procedure Committee 

Thank you for your letter of 1 February on the issue of super-affirmative orders. I shall 
invite the Procedure Committee to consider the point you raise when the terms of 
reference of your committee are reviewed. 

7 February 2005  

Inquiries 

Letter from the Chairman to Lord Brabazon of Tara, Chairman, Procedure 
Committee 

At a meeting of the Merits Committee on 15 March, members of the Committee decided 
that they wished to undertake a short inquiry into the management by Government 
Departments of the statutory instruments process. This decision arose from our concern 
about the uneven flow of instruments being laid before Parliament, with a particularly 
significant peak of activity occurring shortly before the end of the financial year. We refer 
to this issue in paragraphs 53 to 55 of our Review of the Work of the Committee in 
Session 2003-04 (25th (Special) Report, HL Paper 206, Session 2003-04). 

In order to conduct the inquiry, we believe that it may be necessary for our terms of 
reference to be broadened, along the lines of those of the European Union Select 
Committee, to include consideration of “other matters relating to statutory instruments” 
(see annex to this letter). Given the principal purpose of the Committee and its workload, 
I do not envisage the Committee exercising such a power to conduct inquiries very often. I 
have no doubt, however, that there will be occasions when the Committee will wish to use 
its developing expertise and experience to consider general issues relating to statutory 
instruments in addition to its regular scrutiny of statutory instruments. 
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I would be grateful if the Procedure Committee would consider this proposal along with 
the issues raised in our review of Session 2003-04 and the matter raised in my letter to you 
of 1 February concerning super-affirmative orders. Given the workload of the Committee 
in recent weeks, the Committee is particularly anxious to conduct the proposed inquiry. 

22 March 2005 

 

Letter from Lord Brabazon of Tara, Chairman, Procedure Committee 

Thank you for your letter of 22 March indicating the wish of the Merits Committee to 
conduct an enquiry which goes beyond the scope of its current terms of reference. As you 
suggest, I will see that this is considered by the Procedure Committee along with the 
issues previously identified, when it conducts the review of your Committee’s terms of 
reference. I hope that this will take place soon after Easter. 

24 March 2005 

Debates on affirmative instruments 

Letter from the Chairman to Lord Grocott, House of Lords Government Chief 
Whip 

Since the Committee was set up in December 2003, a very co-operative relationship has 
developed between the staff in the Government Whips Office and the Merits Committee 
secretariat, which the Committee has greatly appreciated. I wonder, however, if I could 
raise with you a concern which has been prompted by the recent experience of the Merits 
Committee. 

We know from looking at statistics from previous years that the flow of statutory 
instruments is uneven through the year, and that there is a particular surge in the weeks 
leading up to the end of the financial year. It seems clear that this year is no exception; 
indeed, the widespread expectation that a General Election may be called in May is likely 
to mean that even more statutory instruments than usual are brought forward in February 
and March of this year. 

I fully recognise that this puts particular pressure on those who have responsibility for 
managing the business of the House. A glance at the Minutes shows that there is a very 
large number of affirmative instruments in train at present. No doubt the Government 
Departments concerned expect that each of them should be taken forward with all 
possible speed. 

However, as I am sure you will understand, all possible speed should not impede proper 
Parliamentary consideration of the instruments. The debates which take place on 
affirmative instruments do of course provide the opportunity for members of the House to 
express that consideration. Such debates are likely to be more useful if sufficient time has 
been allowed after the laying of the instrument for members to prepare their views, 
drawing as appropriate on advice offered by those Committees of the House which have 
been appointed to report on statutory instruments. 

In the case of the Joint Committee on Statutory Instruments (JCSI), its scrutiny reserve 
means that no debate can take place until the Committee has reported on the instrument 
to be debated. 

The Merits Committee has no scrutiny reserve.  Accordingly, since its inception, we have 
recognised that our reports will be most useful if they are timely, and we have set ourselves 
the aim of reporting on statutory instruments (negative and affirmative) no later than two 
weeks after the end of the week in which the instruments are laid.  For the most part, we 
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have achieved this aim, although recess weeks have extended the period between the 
laying of instruments and the publication of our reports. 

I am concerned that, with the current build-up of affirmatives, debates may be scheduled 
at relatively short notice. On 22 February, for example, the House considered the 
Government Resources and Accounts Act 2000 (Audit of Public Bodies) Order 2005.  
This was laid before the House on 31 January; the House was in recess from 10 to 21 
February; and the Merits Committee therefore considered the Order only at its meeting 
on 22 February – the same day as the debate. While the Committee was not in any case 
minded to bring the Order to the special attention of the House, we might well have 
concluded that there was little point in voicing any concerns since the instrument was 
before the House the same day. 

No doubt there will be occasions when the nature of the instrument requires an 
exceptionally tight timetable leading to debate.  I do not think that this was the case with 
the Order mentioned above; and I would ask that the need to allow the House and its 
Committees sufficient preparatory time is borne in mind before dates are fixed for 
debates, even when pressure to progress business becomes even greater than usual. 

I would be very happy to discuss. 

24 February 2005 

 

Letter from Lord Grocott, House of Lords Government Chief Whip, to the 
Chairman 

I entirely understand the concerns of your Committee about the desirability of having 
sufficient time to consider an SI before it is debated by the House.  I am sorry that on this 
occasion the Committee were unable to consider the Government Resources and 
Accounts Act 2000 (Audit of Public Bodies) Order 2005 before it was debated.  
Fortunately, I understand that this happens rarely; and indeed this may have been the first 
time since the Committee was established. 

As you point out there are a number of pressures relating to arranging business at the 
moment, but I can assure you that we will continue to recognise the need for the House 
and Committees to have sufficient preparatory time when we are tabling debates on 
affirmative statutory instruments. 

7 March 2005 

Consolidation 

Letter from the Chairman to Stephen Timms MP, Financial Secretary, HM 
Treasury 

I am writing to raise with you a concern which was expressed by the Merits Committee at 
its meeting this week, when the statutory instruments (SIs) for consideration included 
three related to aspects of the arrangements for Child Trust Funds (CTFs), namely: 

• the draft Child Trust Funds (Appeals) Regulations 2005 

• the General Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 2005, and  

• the Special Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 2005). 

The Committee is concerned that the Government, through a number of different 
Departments, has brought forward so large a number of SIs to implement CTF policy, for 
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which lead responsibility rests with HM Treasury.  We see a real risk that those with an 
interest in the policy, above all families and their advisers, will find it difficult to gain a 
proper understanding of the CTF regime unless there is some early consolidation of the 
proliferating sets of regulations. 

In June of last year, the Committee saw the Child Trust Funds Regulations 2004, which 
were laid a fortnight after the Child Trust Funds Act 2004 received Royal Assent.  The 
accompanying Explanatory Memorandum (EM) included the following statement: 
“Further Child Trust Fund regulations will be made at a later date on CTF appeals, the 
role of the Official Solicitor in connection with certain looked after children, the tax 
treatment of Child Trust Fund insurance business and early access to the CTF for 
terminally ill children”.   

Since that first set of Regulations, the Committee has seen the following six instruments: 

• the Child Trust Funds (Amendment) Regulations 2004 (laid in October 2004) 

• the Child Trust Funds (Amendment No. 2) Regulations 2004 (laid in December 
2004) 

• the draft Child Trust Funds (Amendment) Regulations 2005 (laid in December 
2004) 

• the Child Trust Funds (Non-tax Appeals) Regulations 2005 (laid in February 
2005) 

• the Child Trust Funds (Appeals) (Northern Ireland) Regulations 2005 (laid in 
February 2005) 

• the Social Security Commissioners (Procedure) (Child Trust Funds) Regulations 
(laid in February 2005). 

With the SIs that were before the Committee this week, this makes a total of nine sets of 
Regulations that we have seen since the June 2004 Regulations.   

We understand that, as the implementation of a new policy area develops, it may prove 
necessary to bring in amending instruments, and that a cross-cutting initiative may well 
call for separate SIs under different primary legislation.  None the less, we would like to 
seek your assurance that the Treasury and other Departments do not see the laying of 
additional SIs as a “default option” in establishing the arrangements for CTF policy, and 
that you recognise the importance of presenting the evolving provisions for CTFs in 
consolidated Regulations, so far as possible. 

10 March 2005 

 

Letter from Stephen Timms MP, Financial Secretary, HM Treasury, to the 
Chairman 

Thank you for your letter of 10 March raising the concerns that the Merits Committee has 
about the number of regulations that have been made for the Child Trust Fund (CTF) 
and the involvement of Departments other than the Treasury.  The Committee is 
concerned that families and their financial advisers will find it difficult to understand the 
CTF regime and suggests that we consolidate the CTF regulations. I am grateful to the 
Committee for raising its concerns.  I believe I can reassure the Committee that families 
will not be put in this position. 

The CTF is, as the Committee is aware from the key objectives set out in the Explanatory 
Memoranda to the Regulations, designed to give all children, whatever their background, 
access to a fund of assets when they reach the age of 18.  Children from lower income 
families will receive additional payments.  Financial education is key.  As a result of the 
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CTF, parents from all backgrounds, many of whom have never engaged with financial 
institutions before, not even to open a bank account, will have to be aware of the CTF 
and make decisions about their child’s account.  

The universality of the scheme means that its details have to be readily understood by a 
wide variety of families.  So the features of the scheme are set out in clear and simple 
language in the information which the Revenue sends to parents along with the voucher 
for their child.  There is also a dedicated website, and information is also disseminated 
through television and other media advertising.  Families can, if they wish, take financial 
advice on which account to open for their child, but it is not necessary for them to do so.   

The CTF regulations are mainly of specialist technical interest to financial service 
providers.  The CTF follows very closely the structure and framework of ISAs, with which 
nearly all CTF providers are familiar.  The industry was consulted extensively during the 
development of the CTF and requested that the CTF follow ISAs as far as possible.  The 
Revenue and the Treasury have worked closely with providers on the main regulations for 
the CTF and changes to those regulations. 

Turning more specifically to the individual regulations, the different sets of regulations 
involved  - the role of the Official Solicitor, early access for terminally ill children and the 
insurance business regulations - were anticipated at the time that the main CTF 
regulations were made in May 2004.   

The appeals regulations were also foreseen in the same explanatory Memorandum 
accompanying the main CTF regulations.  CTF appeals will be heard by the Appeals 
Service with a further appeal on a point of law to the Social Security Commissioners until 
a date in the future when appeals work handled by the Appeals Service is transferred to 
the new Tribunals Service within DCA, expected to be 2007.  The only exceptions are 
CTF appeals, which are pure tax appeals, which will continue to go through the normal 
tax appeals route of the General and Special Commissioners until the tax tribunals are 
also taken into the new Tribunals Service.  In view of the different vires under which the 
various appeals regulations have been made they have been prepared by DWP, DCA and 
the Treasury.  A further set of appeals regulations has also been laid on 22 March by the 
Northern Ireland Courts Service being the NI equivalent to the DCA regulations on 
further appeals to the Social Security Commissioners. 

The need for the Child Trust Fund (Amendment) Regulations 2005 was not foreseen in 
2004.  They were necessary because the migration of families from income support or 
jobseekers allowance was later than predicted when the Child Trust Funds Bill was 
drafted.  At that time the assumption was that these families would be covered by the 
provisions of section 9 of the CTF Act 2004.  The regulations protect the eligibility of 
children in all lower income families to additional CTF payments.  They were subject to 
the scrutiny of the affirmative procedure.  

Finally in Budget 2005 it was announced that the CTF would be extended to credit 
unions and regulations were laid on 24 March to achieve this.  There are no other CTF 
regulations planned at this stage. 

I understand your wish that the CTF regulations should be consolidated and we will of 
course review the issue of consolidation of the CTF regulations regularly. Consolidation is 
however sometimes rather more complex than it might appear and we would need to bear 
in mind its impact on resources.  Also if consolidation were to be frequent, the additional 
costs imposed on interested parties, such as providers, by the need to purchase hard 
copies of the consolidated regulations would need to be borne in mind.  Frequent 
consolidation would give rise to difficulties for providers and others who needed to 
establish the precise state of the law in relation to a period in the past.  The Inland 
Revenue is in constant contact with CTF providers and the providers have not 
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complained about the number of regulations or requested consolidation. (There will in 
any case be commercial versions of the regulations available which show their text as 
currently amended.)   I think it would be true to say that their main source of information 
on the CTF is the comprehensive guidance issued by the Revenue. 

4 April 2005 

 

Letter from the Acting Chairman to Lord Warner, Parliamentary Under 
Secretary of State, Department of Health 

At the meeting of the Merits of Statutory Instruments Committee this week, the 
Committee considered a group of statutory instruments laid on 10 March relating to the 
amalgamation of various “Arm’s Length Bodies”:  

SI 2005/497 National Institute for Clinical Excellence (Establishment and Constitution) 
Amendment Order 2005  

SI 2005/498 National Institute for Clinical Excellence (Amendment) Regulations 2005  

SI 2005/499 Health and Social Care Information Centre (Establishment and 
Constitution) Order 2005  

SI 2005/500 Health and Social Care Information Centre Regulations 2005  

SI 2005/502 Special Health Authorities Abolition Order 2005  

SI 2005/503 National Health Service Litigation Authority (Establishment and 
Constitution) Amendment Order 2005  

SI 2005/504 National Patient Safety Agency (Establishment and Constitution) 
Amendment Order 2005  

Lord Hunt of Kings Heath, Chairman of the Committee, declared an interest in respect of 
these instruments and, for this reason, the Committee agreed that I should act as 
Chairman during the Committee’s consideration of them. 

Although the Committee has no intrinsic objection to the measures, they would like to 
know why the instruments were laid at the last possible moment to meet a 1 April 
deadline. The Secretary of State for Health announced the results of the review and the 
intention to bring forward legislation on 22 July 2004 (HC Hansard, col 73WS) yet the 
instruments were not laid until 10 March 2005.   

Given the relationship between these instruments, the Committee would also like to know 
why the Department chose to present them as seven separate instruments rather than as a 
single, consolidated instrument. 

24 March 2005 

 

Letter from Lord Warner, Parliamentary Under Secretary of State, Department 
of Health, to the Acting Chairman 

Thank you for your letter of the 24 March 2005.  

I appreciate that the Statutory Instruments were laid at the time of year when your 
workload is at its highest.  

The Secretary of State announced in July 2004 the first steps in reducing the number of 
my Department's Arm's Length Bodies from 38 to 20. The Implementation Framework 
for Reconfiguring the DH Arm's Length Bodies was published on the 30th November 
2004.  
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You will appreciate the extensive amount of discussion that was necessary when 
abolishing four arm’s length bodies and transferring their existing workloads to a number 
of the remaining bodies. 

The logistics and the sensitivities meant that negotiations with both those bodies being 
abolished and those taking on the extra workload were both complex and extensive. 

This meant that although we had begun drafting the legislation a number of months ago 
certain aspects of the changes that the legislation had to reflect were still being negotiated 
right up to the point that the legislation was laid. This proved a significant time and 
resource commitment for both DH staff and Departmental Solicitors. 

It would not have been possible to make one instrument for both regulations and orders 
and it was considered more appropriate for each body to have or to keep separate legal 
instruments. 

I have asked the Arm's Length Bodies Change Team in the Department to consider the 
legislation required for the future changes set out in the Implementation Framework to do 
their best to avoid excess work pressures on your Committee in the future. 

5 April 2005 

Publication of Explanatory Memoranda 

Letter from the Clerk to Alan Pawsey, Head of Publishing Services, Her 
Majesty’s Stationery Office 

At a meeting yesterday, I referred members of the Merits of Statutory Instruments 
Committee to paragraph 6 of Statutory Instrument Practice Circular No 4(04) which sets 
out the publication arrangements for Explanatory Memoranda (EMs) which accompany 
statutory instruments. 

The Committee, in a recent review of its work (25th (Special) Report, HL Paper 206, 
Session 2003-04), welcomed the Government’s decision to provide EMs and the practice 
of publishing them electronically on the HMSO website (paragraph 18). Given the value 
of EMs as an aid to understanding statutory instruments, the Committee questioned 
whether they should also be made available for sale in hard copy form. The Committee 
has asked me to invite your comments on the practicality, financial or otherwise, of such 
an arrangement.  

12 January 2005 

 

Letter from Alan Pawsey, Head of Publishing Services, Her Majesty’s Stationery 
Office, to the Clerk 

First, can I apologise for the length of time it has taken to reply to your enquiry regarding 
the possibility of making Explanatory Memoranda (EMs) available for sale in hard copy 
format. We have been considering with our contracted publisher, TSO, how we might 
publish EMs in print and the costs of so doing. 

Backed by the experience of falling sales of SIs both we and TSO believe the market for 
print copies of EMs will be very small. As the average size of an EM is only 2 - 3 pages 
and the text is available as a PDF document which can be readily downloaded and printed 
from the internet, the majority of end-users will opt to print copies in this way. Most 
Public Libraries are also no longer taking individual copies of legislation and library users 
will thus be using the internet to access legislation and EMs.  

Our experience of sales of legislation generally shows that where the document is small in 
size the sales tend to be lower in comparison with those for a much larger document 
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covering the same subject. Sales revenues for most SIs are also now running at a level 
which is insufficient to cover the full costs of printing, publication and distribution. As we 
would expect sales of EMs to be lower than for the SI to which they relate this only 
confirms our view that our contractor would not be able to recover their costs from sales. 
It should also be noted that whilst we have received favourable comments from users as to 
how useful they find EMs, we have not received a single request to make these available in 
printed form. 

If it were decided to produce print copies of all EMs then TSO have indicated that they 
would only be prepared to do so if we met their costs. These would be £135 per EM. 
Depending upon the number of EMs being produced this could lead to additional costs of 
in excess of £200,000 per annum.  

As you will know HMSO's budget was severely impacted last year as a result of the costs 
which we have incurred from publishing EMs on the internet. Although we have been able 
to provide for the ongoing costs within our budget for 2005-06 much of this money has 
had to be found from savings which we are making elsewhere. 

HMSO has plans in place during the new financial year to improve the delivery of 
legislative materials via its website including the establishment of links between SIs and 
European legislation. If we were to undertake the publication of EMs in print then this 
would result in a dramatic increase in costs which would result not only in having to scrap 
these planned improvements to the website but also other services, including those which 
relate to the provision of other official materials to Public Libraries. Recent consultation 
with Public Libraries regarding changes to the Public Library Access Scheme has also 
confirmed that they would like to see the proposed improvements to our website. We have 
therefore concluded that any available funds should be aimed at improving the website 
rather than providing EMs in print format.  

4 April 2005 

Quality of Regulatory Impact Assessments 

Letter from the Chairman to David Miliband MP, Minister for the Cabinet Office 

I am writing as Chairman of the Lords Committee on the Merits of Statutory 
Instruments. It is our function to consider all the Statutory Instruments subject to an 
affirmative or negative resolution and draw to the special attention of the House any that 
meet the criteria set out in our terms of reference. 

In undertaking this task we find Regulatory Impact Assessments (RIA) of great assistance, 
often pre-empting many of our questions. However, over the year that we have been in 
existence, the Committee has observed two sections of the RIA in which the material 
provided by Departments is of very variable quality – the analysis of consultation and the 
costing of options.  

On a number of occasions we have had to defer consideration of an instrument because 
the analysis of the consultation and of the departmental response to it was inadequate. 
Sometimes we find a statement that a public consultation exercise had taken place, 
without any further detail.  

Our need for better information in relation to possible options for implementation and the 
costs of them is particularly acute in relation to European legislation. Part of our remit 
requires us to consider whether an instrument inappropriately implements a directive. We 
have sometimes found the analysis of the options not being pursued to be cursory, 
particularly in respect of the potential costs and impact of the measure on industry and the 
wider world.  
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Further probing often finds that Departments have done all that they should – they simply 
do not present that information adequately to Parliament. Since your Department issues 
the instructions about the drafting of RIAs, I would be grateful if they could be 
strengthened in these particular areas. Any influence that your officials can exert to 
encourage Departments to improve the quality of these sections in the RIAs which they 
produce would also be of great assistance in ensuring a swift and thorough scrutiny of 
legislation by this Committee. 

25 January 2005 

 

Letter from David Miliband MP, Minister for the Cabinet Office, to the 
Chairman 

Thank you for your letter of 25 January commenting on the usefulness of  the Regulatory 
Impact Assessments (RIAs). I am pleased to hear that members of the Lords Committee 
on the Merits of Statutory Instruments consider RIAs to be of such assistance in carrying 
out the Parliamentary scrutiny process. 

As you point out, RIAs form an important part of departments’ communication with 
stakeholders. You comment that the material provided by departments on analysis of 
consultation and costing options can be variable. Officials are currently reviewing the 
guidance on preparing RIAs and I will ask them to pay particular attention to enhancing 
the advice on these aspects and ask them to monitor performance. My officials will inform 
yours when the revised guidance is available on the Cabinet Office website. 

In addition, guidance on the transposition of European legislation is also soon to be re-
launched. One of the key messages in the revised guidance is that RIAs should set out all 
the options investigated and their costs and benefits. The aim is to help departments to 
implement European directives in the most effective and proportionate way. My officials 
are aiming to publish the revised guidance in the spring. 

RIU officials continue to work with departments to improve the content of RIAs and 
share experience of how the information and analysis is used at all stages in policy 
development. They will seek to convey to departments the importance you place on RIAs 
and how well-drafted and robust analysis can pre-empt further questioning. Thank you for 
your most constructive comments. 

7 February 2005 
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APPENDIX 3: STATUTORY INSTRUMENTS LAID DURING SESSION 2004-05 

Chart 1 sets out the numbers of instruments laid by week and demonstrates the 
scale of the peaks of activity. Chart 2 sets out the numbers of instruments laid by 
month. 

Chart 1 

 

0

20

40

60

80

100

120

140

12
/1

1/
04

19
/1

1/
04

26
/1

1/
04

03
/1

2/
04

10
/1

2/
04

17
/1

2/
04

24
/1

2/
04

31
/1

2/
04

07
/0

1/
05

14
/0

1/
05

21
/0

1/
05

28
/0

1/
05

04
/0

2/
05

11
/0

2/
05

18
/0

2/
05

25
/0

2/
05

04
/0

3/
05

11
/0

3/
05

18
/0

3/
05

 
 

 

 

Chart 2 

0

50

100

150

200

250

November December January February March  



 MERITS OF STATUTORY INSTRUMENTS 22 

APPENDIX 4: CORRECTING INSTRUMENTS BY DEPARTMENT 

 

This table shows by Department the number of negative instruments which were 
reprinted free of charge as a result of error. (In addition, two further instruments 
were laid which included a correction, bringing the total to 30.) 

 

For the period from 9 November 2004 until 18 March 2005. 

DEPARTMENT

TOTAL NO. OF 
NEGATIVE 

INSTRUMENTS
NUMBER OF 

CORRECTIONS

Cabinet Office 3 0

Constitutional Affairs 78 5

Culture Media and Science 20 1

Defence 5 0

Education 31 1

Environment, Food and Rural Affairs 43 2

Foreign and Commonwealth Office 5 1

General Synod 1 0

Health* 58 4

Home Office 57 1

House of Commons 0 0

International Development 0 0

Northern Ireland Office 13 0

Office of the Deputy Prime Minister 35 3

Privy Council 5 0

Scotland Office 1 0

Trade and Industry 46 0

Transport 35 2

Treasury** 36 1

Wales Office 4 0

Work and Pensions*** 55 7

TOTALS 531 28

* Includes Food Standards Agency
** Includes Customs and Excise, and Inland Revenue
*** Includes Health and Safety Executive  


