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Fifth Report 

INSTRUMENTS REPORTED 

The Committee has considered the following instrument, and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

SI 2004/3372 Local Government Pension Scheme (Amendment) 
(No.2) Regulations 2004 

1. The Office of the Deputy Prime Minister (ODPM) has laid these 
Regulations under sections 7 and 12 of the Superannuation Act 1972. It has 
provided an Explanatory Memorandum (EM) to accompany the 
Regulations. 

2. Given the importance of the changes to the Local Government Pension 
Scheme (“LGPS”) proposed in these Regulations, it is appropriate to quote 
at some length from the Explanatory Note (EN), which states the following: 

“These Regulations amend the Local Government Pension Scheme 
Regulations 1997 (the “principal Regulations”) to have effect from 1 April 
2005. The main changes are as follows: 

- to raise the normal retirement date for members who joined the scheme 
prior to 1 April 1998, to their 65th birthday … ; 

- to raise the age at which a member will be entitled to the immediate 
payment of retirement benefits following redundancy from 50 to 55 … ; 

- to raise the age at which a member can elect to receive early payment of 
their retirement benefits from 50 to 55 and to provide that where an early 
leaver retires and elects to receive benefits prior to their 65th birthday, 
those benefits are reduced by the amounts shown as appropriate in 
guidance issued by the Government Actuary … ; and 

- to provide that an administering authority may require an employing 
authority to make additional payments to the appropriate fund where there 
is an extra charge on the fund resulting from a pension and retirement grant 
becoming payable to a member under regulation 26, 31(1) or 31(6) of the 
principal Regulations ... 

The effect of these changes is to remove the “85-year rule” from the 
Scheme. This allowed benefits to be paid before age 65 without being 
reduced to reflect the fact that they were being paid early, provided that the 
member’s age and period of Scheme membership totalled 85 years or more. 

The Schedule to these Regulations provides for transitional arrangements 
for members who were members of the Scheme before 1 April 2005. These 
provide that: 

- the minimum age that benefits may be paid will continue to be aged 50 for 
members who are 50 or more on 31 March 2005; 

- benefits accrued prior to 1 April 2013 will not be reduced for members 
who will be aged 60 or more on 31 March 2013 and who satisfy the 85 year 
rule and elect to receive their benefits under regulation 31(1); and 
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- benefits accrued prior to 1 April 2005 will not be reduced for other 
members who meet the 85 year rule and elect to receive their benefits under 
regulation 31(1).” 

3. In the EM, ODPM describes these changes as “designed to mitigate the 
increased pension costs associated with the fact that, on average, people are 
living longer and that there is a need to deal with the changing ratio of the 
economically active population to those in retirement”. The EM states that 
the changes “meet the social and economic challenges of these demographic 
changes by encouraging Scheme members to work longer, to help stabilise 
the affordability of pension provision for taxpayers”. 

4. The Committee understands that the LGPS has some 1.5 million active 
members. We recognise that the benefits available through a pension scheme 
of this size represent a major financial commitment, and that members, 
employers and taxpayers must be concerned to ensure that this commitment 
remains affordable. We were concerned, however, that the EM provided no 
information about the consultative processes which ODPM had completed 
before laying these proposals before Parliament. 

5. We received additional information from ODPM in order to assist our 
consideration of the Regulations, which explained that there had indeed been 
extensive consultation: on the draft Regulations themselves, between March 
and June 2004; but also more informally on the emerging proposals for the 
changes, between June and September 2003 and between November 2003 
and January 2004. We were advised that the relevant documents may be 
found on a dedicated website maintained by the Local Government Pension 
Division of ODPM.1 

6. We note from ODPM’s advice that its analysis of responses to consultation 
distinguishes between three main groups: 

- employers, most of whose responses supported transition arrangements for 
current members; 

- trades unions, who are opposed to the changes, and who are concerned that 
the amendments to the LGPS are to go ahead in advance of changes to other 
public sector schemes; and 

- members. ODPM has commented that “the significant majority of 
members who responded to the consultation have submitted standard union 
campaign correspondence”, and also that “a large proportion of members 
accepted the need to amend the scheme, although most that took this line 
did so on the basis that the changes should not apply to them, but to new 
members only”. 

7. We are well aware of the wider debate about the need for, and sustainability 
of, retirement income across society generally. We recognise that what 
ODPM in the EM to these Regulations calls the social and economic 
challenges of current demographic changes mean that changed benefit 
arrangements are being introduced into many pension schemes, in the public 
and private sectors. To that extent, the changes now proposed to the LGPS 
are one example of a wider phenomenon. 

8. None the less, we consider that the House should be alerted to this set of 
changes, because of the size of the membership affected by them, and 

                                             
1 See www.xoq83.dial.pipex.com  
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because of the unresolved concerns among many of these members and their 
trade union representation which have been signalled by responses to 
ODPM’s consultation exercises. 

These Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 
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INSTRUMENTS NOT REPORTED 

The Committee has considered the instruments set out in Appendix 1 
and has determined that the special attention of the House need not 
be drawn to them. 

9. Further information was sought by the Committee from the Department of 
Constitutional Affairs in connection with SI 2004/3114 Family Proceedings 
Fees Order 2004, SI 2004/3120 Non-Contentious Probate Fees Order 2004 
and SI 2004/3121 Civil Proceedings Fees Order 2004 and is printed at 
Appendix 2 to this Report. 
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APPENDIX 1: INSTRUMENTS TO WHICH THE COMMITTEE DOES NOT 
DRAW THE SPECIAL ATTENTION OF THE HOUSE 

Draft Instruments requiring affirmative approval 
+ Industrial Training Levy (Engineering Construction Board) Order 2005 
+ Industrial Training Levy (Construction Board) Order 2005 
+ Local Authorities’ Plans and Strategies (Disapplication) (England) Order 2005 
+ Political Parties, Elections and Referendums Act 2000 (Disapplication of Part IV for 

Northern Ireland Parties, etc.) Order 2005 

Instruments subject to annulment 

SI 2004/3114 Family Proceedings Fees Order 2004 

SI 2004/3120 Non-Contentious Probate Fees Order 2004 

SI 2004/3121 Civil Proceedings Order 2004 

SI 2004/3130 Financing of Maintained Schools (England) Regulations 2004 

SI 2004/3131 LEA Budget, Schools Budget and Individual Schools Budget (England) 
Regulations 2004 

SI 2004/3262 Fireworks (Amendment) Regulations 2004 

SI 2004/3305 Access to the Countryside (Means of Access, Appeals) (England) 
Regulations 2004 

SI 2004/3323 Education (School Performance Targets) (England) (Amendment) 
Regulations 2004) 

SI 2004/3340 Town and Country Planning (General Development Procedure) 
(Amendment) (England) Order 2004 

SI 2004/3341 Planning (Listed Buildings and Conservation Areas) (Amendment) (No. 
2) (England) Regulations 2004 

SI 2004/3344 Food with Added Phytosterols or Phytostanols (Labelling) (England) 
Regulations 2004 

SI 2004/3348 Sweeteners in Food (Amendment) (England) Regulations 2004 

SI 2004/3349 Biofuel (Labelling) Regulations 2004 

SI 2004/3354 Protection of Children and Vulnerable Adults and Care Standards 
Tribunal (Amendment No. 2) Regulations 2004 

SI 2004/3365 National Health Service (Appointment of Consultants) Amendment 
Regulations 2004 

SI 2004/3366 Enterprise Act 2002 (Bodies Designated to make Super-complaints) 
(Amendment) Order 2004) 

SI 2004/3367 Plant Health (Phytophthora kernovii Management Zone) (England) Order 
2004 

SI 2004/3371 Penalties for Disorderly Behaviour (Amount of Penalty) (Amendment 
No. 4) Order 2004 

SI 2004/3373 Education (Provision of Information by Independent Schools) (England) 
(Amendment) Regulations 2004 

SI 2004/3375 Family Proceedings (Amendment) Rules 2004 

SI 2004/3376 Family Proceedings Courts (Children Act 1989) (Amendment) Rules 
2004 
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SI 2004/3378 Electronic Commerce Directive (Financial Service and Markets) 
(Amendment) Regulations 2004 

SI 2004/3386 Control of Substances Hazardous to Health (Amendment) Regulations 
2004 

SI 2004/3389 Council Tax and Non-Domestic Rating (Demand Notices) (England) 
(Amendment) Regulations 2004 

SI 2004/3410 Postgraduate Medical Education and Training Board (Members – 
Removal from Office) Rules Order 2004 

SI 2004/3418 High Court (Distribution of Business) Order 2004 

SI 2004/3419 Civil Procedure (Amendment No. 4) Rules 2004 
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APPENDIX 2: CORRESPONDENCE (SI 2004/3114, SI 2004/3120 and SI 2004/3121) 

Letter from the Chairman to Lord Falconer of Thoroton, Secretary of State for 
Constitutional Affairs, and Lord Chancellor 

I am writing as Chairman of the Lords Committee on the Merits of Statutory 
Instruments. Yesterday the Committee gave preliminary consideration to SI 
2004/3114 The Family Proceedings Order 2004 which specifies the fees payable 
for family proceedings in the High Court and county courts. Before reaching a 
final view we would welcome further explanation on the following points. 

Paragraph 3.3 of the Explanatory Memorandum states: The aim of the latest 
increases is not to achieve a cash target or full cost recovery but to make further 
progress towards the latter. This takes into account £25m of investment, 
principally in the new IT infrastructure that will take place during 2004-05. Please 
could you explain how including forward capital investment in the calculation 
complies with Treasury’s Fees and Charges policy. 

Paragraph 19 of the Regulatory Impact Assessment states that if no increases were 
made there would be a significant shortfall, “in fact the situation would be worse than 
this because legislative changes have removed business (and therefore income) from the 
courts and it has not yet been possible to make savings to compensate.” It would appear 
from this that the new level of fees will, in effect, penalise future customers 
because of the DCA’s delay in delivering forecast savings. Could you please 
explain this. 

The Committee is also concerned about the outcome of the consultation exercise. 
If the Judges Council and a third of solicitors believe that many cases are being 
driven away from the Courts as a result of fee increases, please state how this can 
be reconciled with the policy principle, reiterated in the Explanatory 
Memorandum, that fees should not prevent access to justice. 

These concerns also relate to SI 2004/3121 The Civil Proceedings Fees Order 
2004 and to a lesser extent to SI 2004/3120 The Non-Contentious Probate Fees 
Order 2004. 

16 December 2004 

 

Letter from Lord Falconer of Thoroton, Secretary of State for Constitutional 
Affairs and  Lord Chancellor, to the Chairman 

Thank you for your letter of 16 December 2004 requesting a response to three 
points that have been raised by the Committee. Thank you also for agreeing to a 
revised response date of 12 January 2005. I have, for easy reference, provided my 
response under each question asked. Please note that my response relates to all 
three Fees Orders namely: 

SI 2004/3114 The Family Proceedings Order 2004. 

SI 2004/3121 The Civil Proceedings Fees Order 2004 

SI 2004/3120 The Non-Contentious Probate Fees Order 2004 (to a lesser extent) 

Question One - Paragraph 3.3 of the Explanatory Memorandum states: The aim 
of the latest increases is not to achieve a cash target or full cost recovery but to 
make further progress towards the latter. This takes into account £25m of 
investment, principally in the new IT infrastructure that will take place during 
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2004-05. Please could you explain how including forward capital investment in the 
calculation complies with Treasury’s Fees and Charges policy? 

The Explanatory Memorandum should have referred to the £25m per annum of 
IT related investment that was planned in SR2002 and continues over the SR2004 
period, rather than that in 2004/5. 

The £25m covers the resource costs of delivering this IT based investment. This 
covers items such as, for example, operations, support and maintenance, plus the 
depreciation and cost of capital charges relating to the use of the IT assets created 
for the civil & family courts since the start of the investment programme, which 
began in SR2000. 

The £25m does not cover start up costs to create IT assets that are capitalised. 

This is in line with the Government policy on start up costs and capital 
investment, which will be included in the proposed revised Treasury Fees and 
Charges Guide. The policy states: 

“Where start up costs are capitalised in resource accounts (or audited accounts of 
other public bodies), and for on-going acquisitions of capital assets, the procedure 
is to separately fund the expenditure, and to take the cost into account in setting 
fees and charges as the resources are employed in providing the service (through 
depreciation and the charge for cost of capital or rate of return on capital). Start 
up costs and capital expenditure may be funded from within the department’s 
voted Estimate finance, from trading funds’ or NDPBs’ internal resources, 
through the public finance initiative, etc.” 

Question Two - Paragraph 19 of the Regulatory Impact Assessment states that if 
no increases were made there would be a significant shortfall, “in fact the situation 
would be worse than this because legislative changes have removed business (and therefore 
income) from the courts and it has not yet been possible to make savings to compensate.” 
It would appear from this that the new level of fees will, in effect, penalise future 
customers because of the DCA’s delay in delivering forecast savings. Could you 
please explain this? 

Para 19 comes under the heading ‘Do Nothing Option’ of the Regulatory Impact 
Assessment. Namely if the Department for Constitutional Affairs did nothing to 
meet its objective of full cost recovery. The full wording of the paragraph states: 

“ The most likely consequence of the shortfall would be increased pressure on 
other funding initiatives but the scope for savings would probably not be sufficient 
from this alone and budgets would be have to be reduced leading to delays in 
services. In fact….” 

In the early 1990’s Lord McKay agreed that the cost of judiciary should be 
included in the costs to be recovered by civil fees. At that time revenue was 
exceeding cost, largely due to the high number of debt claims being issued. 
Despite a fall in debt claims during the last decade the level of cost recovery (fee 
income plus exemptions and remissions) remained high as a result of fee increases. 
The introduction of the Civil Justice Reforms (CJR) changed the position 
significantly namely that issue dropped in the High Court especially the Queens 
Bench Division. Subsequent legislative changes affecting detailed assessment of 
costs and consent applications for new business tenancies also led to a further loss 
of income. However, the decline in claims has not been matched by a similar 
decline in Court Service costs. The reasons for this are that: 

With the reforms the task of case management transferred from solicitors to 
judges. Judges numbers have had to increase to cope with the extra work. 
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On average the number of cases going to trial has not dropped over the years. The 
number of judicial sitting days has increased 31% since 1994. 

Cost increases have had to allow for IT modernisation programme (mentioned 
above). 

However, county courts and non-contentious probate continue to recover costs 
but increases in Supreme Court fees have been less effective owing to the small 
volume of claims. The scope to increase family fees is limited by the sensitive 
nature of the work, much of it to do with children. 

Question Three - The Committee is also concerned about the outcome of the 
consultation exercise. If the Judges Council and a third of solicitors believe that 
many cases are being driven away from the Courts as a result of fee increases, 
please state how this can be reconciled with the policy principle, reiterated in the 
Explanatory Memorandum, that fees should not prevent access to justice. 

Court fees are only a small proportion of the costs of litigation so any increase in 
fees needs to be reviewed as a proportion of the total costs. Our previous research 
on the impact of fee increases on the volume of cases coming to court has not 
identify a direct relationship between the level of fees and case volumes. We will, 
of course, continue to monitor the impact of fee levels on case volumes as a means 
of informing future fees strategy. 

The Department continues to be committed to helping the most vulnerable in our 
society access justice. In this fees round the Department targeted the increases 
very selectively so that only a small proportion of users were affected. People on 
specific means tested benefits continue to be exempted from paying court fees and 
remission (in part or full) of court fees remains available for those who would 
otherwise suffer financial hardship in bringing necessary legal proceedings. 

I trust this covers the issues raised. 

9 January 2005 
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APPENDIX 3: DECLARATION OF INTERESTS 

Lord Addington 
Adviser, Maybeck Communications Ltd (33 St. James’s Square, London SW1) (no 
personal clients and no remuneration received to date) 
Chairman, Purcell & Company 
Vice President, British Dyslexia Association  
Vice President, Lakenham Hewitt Rugby Club 
Vice President, Lonsdale Club 
Vice President, UK Sports Association 
Patron, Adult Dyslexia Association 
Patron, Carousel 

Lord Armstrong of Ilminster 
Chairman, Board of Governors, Royal Northern College of Music 
Chancellor, University of Hull 
Chairman, Leeds Castle Foundation 
Chairman, Hestercombe Gardens Trust 
Trustee, RVW Trust 
Trustee, Derek Hill Foundation 

Lord Boston of Faversham 
Two properties let as holiday cottages 
Trustee, Leeds Castle Foundation, Leeds Castle, Maidstone, Kent (a charity) 
President, The Faversham Society (a local amenity society; a charity) 
Chairman, The Sheppey Group (formed to safeguard areas of Kent and Essex from 
proposals for a third London airport; has not been active for some twenty-or-so years) 
Fellow, Royal Society of Arts 

Viscount Colville of Culross 
Assistant Surveillance Commissioner under Regulation of Investigatory Powers Act 
2000 

Lord Hunt of Kings Heath 
Senior Policy Adviser, Kings Fund 
Adviser, University Hospital Birmingham NHS Trust 
Adviser to Beechcroft Wansbroughs Solicitors and Brightwater Regulatory 
Consulting Limited (trading as Beechcroft Wansbroughs Consulting) 
Adviser, Beechcroft Wansbroughs Solicitors 
Adviser, Harrogate Management Centre 
Adviser, KPMG (Accountants)  
Adviser, Long Term Conditions Alliance 
Columnist, Health Services Journal 
Regular speaking engagements on variety of subjects in relation to the NHS and 
healthcare issues 
Associate, Cumberlege Connections 
Chair, Birmingham and Solihull NHS Strategic Partnering Board 
Chair, National Patient Safety Agency 
Parliamentary Supporter of the Patients Association 
Patron, Birmingham Centre for Arts Therapies 
Patron, Comprehensive Future 
Senior Associate Fellow – Warwick University Business School 
Patron, Rethink 
Patron, Family Planning Association 
Co-operative Party 
Cyclist Touring Club 
Socialist Education Association 
Socialist Health Association 
St. Mary’s Hospice, Birmingham 
UK Public Health Association 



 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 11 

 

Unison (trade union) 
Warwickshire County Cricket Club 

Lord Jopling 
Owner of rented houses in North Yorkshire  
Part owner of agricultural land in North Yorkshire 
Partner in farming business in North Yorkshire 
Member of the Court, York University 
President Emeritus, Auto Cycle Union 
President, Despatch Association 

Lord McKenzie of Luton 
Freehold, 3 Sandwell Close, Luton LU2 7TN 
Leasehold, 55 South Block, County Hall, London 
Member, Luton Borough Council 
Member of Corporation of Luton VI Form College 
Governor, Ashcroft High School, Luton 
Governor, Wigmore Primary School, Luton 
Governor, Chapel Street Nursery School, Luton 
Court Member, University of Luton 
Committee Member, Mary Seacole Housing Association 
Trustee, Noah Enterprise 

Lord Methuen 
Chairman of Trustees of the Lady Margaret Hungerford Charity (which has alms 
houses and schoolroom in Corsham, Wiltshire) 

Earl of Northesk 
A number of tenanted properties in West Sussex and the Isle of Man 

Baroness Royall of Blaisdon,  
Trustee of IPPR (The Institute for Public Policy Research) 
Trustee, Fondation Generation Europe 
Director, European Movement 
Consultant, Generation Europe 
Trustee, National Botanic Garden of Wales 

Viscount Ullswater 
Regular part-time consultancy to Newmarket Countryside Race Day 
Director, Lowther Park Farms Ltd, Cumbria 
Cottage in Norfolk rented out as holiday home 
Elected Councillor of Docking Ward of King’s Lynn & West Norfolk Borough 
Council 
Trustee of small landowning trusts in Cumbria and Devon 
Life Member, Supporters of Nuclear Energy (SONE) 

 


