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LORD NICHOLLS OF BIRKENHEAD 
 
 
My Lords, 
 
 
1. I have had the advantage of reading in draft the speech of my 
noble and learned friend Lord Brown of Eaton-under-Heywood. For the 
reasons he gives, with which I agree, I would dismiss this appeal.  
 
 
LORD HUTTON 
 
 
My Lords, 
 
 
2. I have had the advantage of reading in draft the speech of my 
noble and learned friend Lord Brown of Eaton-under-Heywood.  For the 
reasons he gives, with which I agree, I too would dismiss this appeal. 
 
 
BARONESS HALE OF RICHMOND  
 
 
My Lords, 
 
 
3. For the reason given in the opinion of my noble and learned 
friend Lord Brown of Eaton-under-Heywood, with which I agree, I too 
would dismiss the appeal.  



-2- 

LORD CARSWELL 
 
 
My Lords, 
 
 
4. The arguments advanced on behalf of the appellant can be 
distilled into two main propositions: 
 

(a) Once the statutory custody time limit has expired, 
and has not been extended, there is ipso facto a 
breach of article 5(3) of the Convention for the 
Protection of Human Rights and Fundamental 
Freedoms (“the Convention”) if the defendant is 
still held by virtue of the operation of section 25 of 
Criminal Justice and Public Order Act 1994 
(“section 25”); 

(b) Alternatively, the effect of section 25 is to place a 
burden on the defendant to establish the existence 
of the exceptional circumstances required for bail to 
be granted, which is an unjustified and 
disproportionate interference with his Convention 
rights. 

 
 
5. My noble and learned friend Lord Brown of Eaton-under-
Heywood has set out the facts and the applicable statutory and 
Convention provisions in his opinion, which I have had the advantage of 
reading in draft, and I am grateful to adopt them without repeating them. 
On the first issue, I am in entire agreement with the reasoning and 
conclusion contained in his opinion.  On the second issue, I also agree 
with him when he says in paragraph 35 that whether section 25 needs to 
be read down to achieve the agreed result is a matter of little moment.  
Whether one adopts the approach of Kennedy LJ in the Divisional Court 
or that favoured by Hooper J, one can readily reach the same place.  I 
think, however, that the difference between the two is worth 
examination. 
 
 
6. It seems to me plain from the ordinary meaning of the wording of 
section 25 that Parliament intended that if the judge deciding a bail 
application to which the section applies found the arguments for and 
against the existence of such exceptional circumstances evenly balanced 
and is left uncertain, he must refuse bail.  I do not see how a judge could 
be “satisfied” of the existence of exceptional circumstances justifying 
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the grant of bail unless he came to the conclusion that the arguments in 
favour or the existence of such circumstances outwe ighed those in 
favour of it.  Adopting the term used by Elias J in R (Sim) v Parole 
Board [2004] QB 1288, 1310, para 51, the default position is the refusal 
of bail. 
 
 
7. It may be worth pointing out that but for the effect of the Human 
Rights Act 1998 and the Convention, the courts would most probably 
follow the ordinary meaning of the section and fulfil the object of 
Parliament in enacting it.  The fact that they are not in a position to do 
does not derive from any judicial desire to frustrate the wishes of 
Parliament, but is the inescapable consequence of the application of the 
Human Rights Act and the Convention.  As Lord Brown points out in 
his opinion, the effect of article 5(3) of the Convention is that the court 
has to adopt a position opposite to that of the default position, namely 
that continued imprisonment has to be justified.  It is necessary to resort 
to some method of reaching that position in order to comply with the 
Human Rights Act. 
 
 
8. Both Kennedy LJ and Hooper J appreciated that it was necessary 
to adopt a construction of section 25 which did not offend against the 
presumption of innocence and the respect for individual liberty.  It is 
clear from such cases as Ilijkov v Belgium (Application No 33977/96, 
unreported, 26 July 2001), which is quoted by Lord Brown in paragraph 
27 of his opinion, that the European Court of Human Rights places a 
high value on maintaining these features and would regard any dilution 
of them as contrary to the provisions of the Convention.  Kennedy LJ 
and Hooper J approached the question in different ways. 
 
 
9. Kennedy LJ commenced by rejecting the applicant’s contention 
that section 25 imposed a burden of proof on the person seeking bail, on 
the analogy of the remark of Lord Bingham of Cornhill in R v Lichniak 
[2002] UKHL 47, [2003] 1 AC 903, 913, para 16: 
 

“I doubt whether there is in truth a burden on the prisoner 
to persuade the Parole Board that it is safe to recommend 
release, since this is an administrative process requiring 
the board to consider all the available material and form a 
judgment.” 
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Cf also R (McCann) v Crown Court at Manchester [2003] 1 AC 787, 
812, para 37, where Lord Steyn said: 
 

“The inquiry under section 1(1)(b), namely that such an 
order is necessary to protect persons from further anti-
social acts by him, does not involve a standard of proof: it 
is an exercise of judgment or evaluation.” 

 

Kennedy LJ went on to interpret the words “exceptional circumstances” 
in a very broad sense, so broad that any presumption against bail in 
cases coming within section 25 was effectively removed.  Basing his 
reasoning on the decision of the Court of Appeal, Criminal Division in R 
v Offen [2001] 1 WLR 253, para 32, he interpreted the provisions of 
section 25 as establishing a norm: 
 

“The norm is that those to whom it applies if granted bail 
are so likely to fail to surrender to custody, or offend, or 
interfere with witnesses or otherwise obstruct the course of 
justice, that bail should not be granted.  If in fact, taking 
into account all the circumstances relating to a particular 
alleged offence and offender he does not create an 
unacceptable risk of that kind he is an exception to the 
norm, and in accordance with his individual right to liberty 
he should be granted bail.” 

 

In other words, the judge is to consider the circumstances of the case 
and if he considers that to grant bail would not create an unacceptable 
risk he may properly be satisfied that there are exceptional 
circumstances which justify it.  This approach appears to involve 
interpreting the words “is satisfied” as meaning simply “considers”.  
Such an approach may suffice to ward off complaints of breach of 
article 5 of the Convention, but it would be difficult to maintain that it 
puts into effect the apparent intention of Parliament in enacting section 
25. 
 
 
10. The approach of Hooper J might be described as more direct. He 
accepted (paras 95-6) that the literal meaning of “satisfied” connoted 
something more than “judgment or evaluation”.  He went on in 
paragraphs 96-98: 
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“96. It follows that, in my view, section 25, read 
literally, imposes the burden on the defendant to show 
exceptional circumstances. 
97. Having regard to both the wording of article 5 and 
Ilijkov v Bulgaria 26 July 2001 and Hutchison Reid v 
United Kingdom 20 February 2003, it seems to me that 
article 5 prohibits the imposition on the detained person of 
the burden of proving that he should be released.  That 
conclusion is consistent with the conclusion of Elias J in R 
(Sim) v Parole Board [2003] 2 WLR 1374. 
98. It follows that section 25 is, in my view, 
inconsistent with article 5(3) in imposing the burden on 
the defendant to satisfy the court of the existence of 
exceptional circumstances.  The reverse onus of proof 
cases under article 6 do not help.” 

 

He therefore favoured overtly reading down section 25 in accordance 
with the requirements of section 3 of the Human Rights Act 1998 to 
impose an evidentiary burden. 
 
11. I am in strong agreement with the view expressed by Lord 
Bingham in R v Lichniak and Lord Steyn in R (McCann) v Crown Court 
at Manchester that the juridical exercise carried out by the court in such 
cases is indeed an exercise in judgment or evaluation, not the application 
of a burden of proof.  In In re McClean [2005] UKHL 46 at paragraphs 
70-74 of my opinion I set out my reasons for so holding in a case where 
Sentence Review Commissioners applying section 8 of the Northern 
Ireland (Sentences) Act 1998 revoked the declaration whereby a life 
sentence prisoner received accelerated release.  They were required to 
do so if they “believed” that applicable conditions in section 3 (which 
required that the prisoner should be distanced from terrorist 
organisations and should not be a danger to the public) were no longer 
satisfied.  I agreed with the view expressed by McCollum LJ in the 
Northern Ireland Court of Appeal that section 8(2) did not impose a 
burden on either the Secretary of State who made the application or the 
prisoner: rather the Commissioners were to conduct a full review, the 
object being to determine whether in their opinion the conditions 
contained in section 3 remained satisfied.  In paragraph 74 of my 
opinion in In re McClean I referred to Lord Bingham’s statement in R v 
Lichniak and to a number of analogous instances in Northern Ireland 
case-law where deciders exercised functions conferred by statute. 
 
 
12. I would be attracted to such an approach in the present case, but I 
am not persuaded that it is possible on the wording of section 25 to 
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adopt it.  In the various instances which I quoted in In re McClean the 
decider on the wording of the relevant statute had to determine 
something or form a judgment or opinion.  Similarly, in R v Offen 
[2001] 1 WLR 253 the court had to be “of the opinion” that there were 
exceptional circumstances.  I have to agree with Hooper J that in its 
ordinary meaning the word “satisfied” is less neutral and that to be 
satisfied requires more than a judgment or evaluation.  As the court has 
to be satisfied that there are exceptional circumstances justifying the 
grant of bail, I conclude, in agreement with Hooper J, that the phrase 
connotes a burden or presumption.  That being so, it is necessary to 
apply the technique of reading down section 25, so far as it is possible to 
do so, in order to avoid a breach of the appellant’s Convention rights.  It 
was agreed that this could be done, as Hooper J has set out in paragraph 
99 of his judgment, by imposing an evidential burden on the defendant 
to point to or produce material which supports the existence of 
exceptional circumstances.  I consider that this is the most appropriate 
avenue to take in the present appeal, and that it would ensure 
compatibility with the Convention. 
 
 
13. I would dismiss the appeal. 
 
 
 
LORD BROWN OF EATON-UNDER-HEYWOOD 
 
 
My Lords, 
 
 
14. This appeal is all about the pre-trial detention of unconvicted 
defendants, and in particular the right to bail of a certain category of 
such defendants.  The category in question is that provided for by 
section 25 of the Criminal Justice and Public Order Act 1994 as 
amended, namely those charged with one of a specified number of grave 
offences—essentially murder, attempted murder, manslaughter, rape and 
attempted rape—who in addition have been previously convicted of 
such an offence (although not necessarily an offence of the same type).  
For convenience I will refer to these offences as qualifying offences and 
to those falling within the section as section 25 defendants. (Section 25 
applies also to those convicted of a qualifying offence with a previous 
conviction for such an offence, but your Lordships are not here 
concerned with the question of bail pending appeal, only bail pending 
trial.) 
15. What is the effect of section 25 upon a section 25 defendant’s 
right to bail (a) during the currency of the custody time limit provided 
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for by the Prosecution of Offences Act 1985 (the 1985 Act) and (b) 
upon the expiry of such a custody time limit?  Those are the central 
questions arising for your Lordships’ determination on this appeal, the 
second (as will later appear) altogether more contentious than the first.  
They arise, let me make it clear, specifically in the context of article 5(3) 
of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms: 
 

“Everyone arrested or detained in accordance with the 
provisions of paragraph 1(c) of this article [i.e. ‘for the 
purpose of bringing him before the competent legal 
authority on reasonable suspicion of having committed an 
offence’] shall be brought promptly before a judge or other 
officer authorised by law to exercise judicial power and 
shall be entitled to trial within a reasonable time or to 
release pending trial.  Release may be conditioned by 
guarantees to appear for trial.” 

 
 
16. Before coming to these questions, however, it is necessary first to 
note the position with regard to the great majority of other unconvicted 
defendants as provided for by section 4 of the Bail Act 1976 and the 
First Schedule to that Act.  Section 4 provides that such defendants 
“shall be granted bail except as provided for in Schedule 1 to this Act” 
and Schedule 1 provides, in the main, by section 2 (1) that: 
 

“The defendant need not be granted bail if the court is 
satisfied that there are substantial grounds for believing 
that the defendant, if released on bail (whether subject to 
conditions or not) would—(a) fail to surrender to custody, 
or (b) commit an offence while on bail, or (c) interfere 
with witnesses or otherwise obstruct the course of justice 
whether in relation to himself or any other person.” 

 

Paragraph 9 of the Schedule is also worth noting: 
 

“In taking the decisions required by paragraph 2(1) . . . the 
court shall have regard to such of the following 
considerations as appear to it to be relevant, that is to 
say—(a) the nature and seriousness of the offence or 
default (and the probable method of dealing with a 
defendant before it), (b) the character, antecedents, 
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associations and community ties of the defendant, (c) the 
defendant’s record as respects the fulfilment of his 
obligations under previous grants of bail in criminal 
proceedings, (d) . . . the strength of the evidence of his 
having committed the offence or having defaulted, as well 
as to any others which appear to be relevant.” 

 
 
17. As for custody time limits, section 22(1) of the 1985 Act provides 
for the Secretary of State to make regulations as to these and in section 
22(3) states: 
 

“The appropriate court may, at any time before the expiry 
of a time limit imposed by the regulations, extend, or 
further extend, that limit; but the court shall not do so 
unless it is satisfied—(a) that the need for the extension is 
due to—(i) the illness or absence of the accused, a 
necessary witness, a judge or a magistrate; (ii) a 
postponement which is occasioned by the ordering by the 
court of separate trials in the case of two or more accused 
or two or more offences; or (iii) some other good and 
sufficient cause; and (b) that the prosecution has acted 
with all due diligence and expedition.” 

 
 
18. The relevant regulations are the Prosecution of Offences 
(Custody Time Limits) Regulations 1987 (SI 1987/299) (as amended) 
(the 1987 Regulations) which by regulation 5 specify the custody time 
limits to apply in the Crown Court and by regulation 6 provide for bail 
on their expiry.  Regulation 6 (6) is important and at this stage I shall set 
it out in its original form (i.e. without reference to section 25 
defendants): 
 

“The Crown Court, on being notified that an accused who 
is in custody pending trial there has the benefit of a 
custody time limit under regulation 5 above and that the 
time limit is about to expire, shall grant him bail in 
accordance with the Bail Act 1976, as from the expiry of 
the time limit, subject to a duty to appear before the 
Crown Court for trial.” 

 
 
19. So much for the position of non section 25 defendants generally.  
It is time now to set out section 25 itself:  



-9- 

 

“(1) A person who in any proceedings has been charged 
with or convicted of an offence to which this section 
applies in circumstances to which it applies shall be 
granted bail in those proceedings only if the court or, as 
the case may be, the constable considering the grant of bail 
is satisfied that there are exceptional circumstances which 
justify it. 
(2) This section applies, subject to sub-section (3) 
below, to the following offences, that is to say—(a) 
murder; (b) attempted murder; (c) manslaughter; (d) rape 
under the law of Scotland or Northern Ireland; (e) an 
offence under section 1 of the Sexual Offences Act 1956 
(rape); (f) an offence under section 1 of the Sexual 
Offences Act 2003 (rape); [(g) to (m) describe a series of 
further serious sexual offences provided for by the Sexual 
Offences Act 2003]; (n) an attempt to commit an offence 
within any of paragraphs (d) to (m).  Sub-section (3): This 
section applies to a person charged with or convicted of 
any such offence only if he has been previously convicted 
by or before a court in any part of the United Kingdom of 
any such offence or of culpable homicide and, in the case 
of a previous conviction of manslaughter or of culpable 
homicide, if he was then sentenced to imprisonment or, if 
he was then a child or young person, to long-term 
detention under any of the relevant enactments.” 

 
 
20. Subsection (4) provides that the section applies whether or not an 
appeal is pending and subsection (5) defines conviction to include a 
finding of not guilty by reason of insanity, a relevant finding in a case of 
unfitness to plead, and a conviction notwithstanding the offender’s 
absolute or conditional discharge. 
 
 
21. The most recent amendment of the section was by the Sexual 
Offences Act 2003 which substituted paragraphs (d) to (n) of subsection 
25(2) for the original paragraphs (d) and (e) which had specified simply 
“rape” and “attempted rape” as the qualifying sexual offences.  This 
amendment took effect on 1 May 2004 (after the Divisional Court’s 
judgment) and is not material on the present appeal.   
 
 
22. It is important, however, to note subsection (1) of section 25 in its 
original form, as it came into force on 10 April 1995: 
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“A person who in any proceedings has been charged with 
or convicted of an offence to which this section applies 
and in circumstances to which it applies shall not be 
granted bail in those proceedings.” 

 
 
23. When section 25 was originally enacted section 4 of the Bail Act 
1976 was amended to introduce a new subsection 8: 
 

“This section is subject to section 25 of the Criminal 
Justice and Public Order Act 1994 (exclusion of bail in 
cases of homicide and rape).” 

 

And regulation 6(6) of the 1987 Regulations (see para 18 above) was 
similarly amended so as to make it expressly “subject to section 25 of 
the Criminal Justice and Public Order Act 1994 (exclusion of bail in 
cases of homicide and rape).” 
 
 
24. The amendment to section 25(1) was effected as from 30 
September 1998 by section 56 of the Crime and Disorder Act 1998, an 
amendment precipitated by two challenges before the European Court of 
Human Rights: Caballero v United Kingdom (2000) 30 EHRR 643 and 
SBC v United Kingdom (2001) 34 EHRR 619.  In each case the 
government had conceded that the absolute ban on the grant of bail to 
section 25 defendants provided for by section 25 as first enacted 
violated article 5(3). 
 
 
25. The government’s concession in Caballero was made after the 
Commission had delivered its Opinion, with the result that the court 
there declined to consider the merits.  In SBC, however, the court (at 
paragraph 22) did pass judgment on the merits, essentially by endorsing 
the Commission’s Opinion in Caballero to the effect that article 5(3) 
requires the “judicial control of interference by the executive with an 
individual’s right to liberty” and the judge “must examine all the facts 
arguing for and against the existence of a genuine requirement of public 
interest justifying with due regard to the presumption of innocence, a 
departure from the rule of respect for the accused’s liberty, and . . . have 
the power to order an accused’s release.” 
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26. Moving the amendment to section 25 in the House of Lords on 
31 March 1998 (Hansard (HL Debates, col 340)), Lord Falconer of 
Thoroton said this: 
 

“We consider that, in the exceptional cases at which 
section 25 is targeted, it is right to reverse the general 
presumption in favour of bail and shift the onus onto the 
defence to provide good and sufficient reason why bail 
should not be denied.  We do not envisage that this new 
burden on the defence will be easily overcome in most 
cases, but to rule out the possibility of granting bail cannot 
be justified.  We see this new provision as allowing some 
flexibility to prevent injustice, while ensuring that the 
protection of the public remains the primary concern and 
providing a tough additional safeguard against bad bail 
decisions in these particularly serious circumstances.” 

 
 
27. I do not understand Mr Emmerson QC for the respondents and 
intervenors to argue that the section should properly be construed and 
applied in that way so as to put the “burden” on the defendant to provide 
“good and sufficient reason” for bail.  Certainly, to my mind, such an 
approach would be irreconcilable with the Strasbourg case-law.  I need 
cite only a short passage from the Court’s decision in Ilijkov v Bulgaria 
(Application No. 33977/96) (Unreported, 26 July 2001): 
 

“84. The court reiterates that continued detention can be 
justified in a given case only if there are specific 
indications of a genuine requirement of public interest 
which, notwithstanding the presumption of innocence, 
outweighs the rule of respect for individual liberty. . . . 
Where the law provides for a presumption in respect of 
factors relevant to the grounds for continued detention … , 
the existence of the concrete facts outweighing the rule of 
respect for individual liberty must be nevertheless 
convincingly demonstrated. 
85. Moreover, the court considers that it was incumbent 
on the authorities to establish those relevant facts.  
Shifting the burden of proof to the detained person in such 
matters is tantamount to overturning the rule of article 5 of 
the Convention, a provision which makes detention an 
exceptional departure from the right to liberty and one that 
is only permissible in exhaustively enumerated and strictly 
defined cases.” 
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28. The two key requirements imposed by article 5(3) are, first, that 
the prosecution must bear the overall burden of justifying a remand in 
custody—it must advance good and sufficient public interest reasons 
outweighing the presumption of innocence and the general presumption 
in favour of liberty; and, secondly, that the judge must be entitled to take 
account of all relevant considerations pointing for and against the grant 
of bail so as to exercise effective and meaningful judicial control over 
pre-trial detention. 
 
 
29. Mr Emmerson contends that, properly construed and applied, 
section 25 in fact satisfies both of those requirements.  There is, he 
submits, no objection to a presumption (or ‘statutory assumption’ or 
‘norm’ as he would prefer to characterise it) provided only that it does 
not arise solely from the seriousness of the charge (as it had in Ilijkov) 
but rather, as here, from a combination of that and a previous conviction 
for another such serious offence; and provided also that it does not 
operate (as, again, it had in Ilijkov but does not here) so as to preclude 
the judge from taking account of all relevant considerations in deciding 
whether or not the statutory assumption is displaced.  As for 
“exceptional circumstances” Mr Emmerson submits that if, having 
regard to all the relevant facts, the Court concludes that bail should after 
all be granted to a section 25 defendant, that, by definition will 
constitute exceptional circumstances. 
 
 
30. Mr Turner QC for the appellant submits to the contrary that on its 
natural reading section 25 would apply as Lord Falconer suggested, 
thereby placing an impermissible burden on the defendant and, by 
making the grant of bail conditional upon the judge being “satisfied” of 
“exceptional circumstances”, inhibiting a proper exercise of judicial 
control over detention.  But Mr Turner accepts that by virtue of section 3 
of the Human Rights Act 1998 the section can be read and given effect 
compatibly with article 5.  That is why I indicated at the outset that this 
issue, although debated before your Lordships at great length, is really 
not that important.  In the final analysis both sides agree how the section 
is to be construed and applied; they differ only as to how to achieve that 
result. 
 
 
31. As it happens, that too was the only difference between the 
judges in the court below (Kennedy LJ and Hooper J): [2003] 1 WLR 
2756.  Applying by analogy the decision of the Court of Appeal in R v 
Offen [2001]  1 WLR 253 (concerning the court’s approach to section 2 
of the Crime (Sentences) Act 1997 which provides for automatic life 
sentences for defendants convicted of two serious offences unless the 
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court is of the opinion that there are “exceptional circumstances relating 
to either of the offences or to the offender which justify its not doing 
so”), Kennedy LJ said (para 32): 
 

“[Section 25 (1)] establishes a norm.  The norm is that 
those to whom it applies if granted bail are so likely to fail 
to surrender to custody, or offend, or interfere with 
witnesses or otherwise obstruct the course of justice that 
bail should not be granted.  If in fact, taking into account 
all the circumstances relating to a particular alleged 
offence and offender he does not create an unacceptable 
risk of that kind he is an exception to the norm, and in 
accordance with his individual right to liberty he should be 
granted bail.” 

 

Earlier he had said (para 28): 
 

“[T]here is nothing offensive or contrary to Convention 
law about Parliament reminding the courts of the risks 
normally attendant upon the grant of bail to those to whom 
section 25 applies. A reminder can properly be given by 
creating a statutory presumption against the grant of bail, 
but if judicial control is to be effective courts must be left 
free to examine all of the relevant circumstances and, in an 
appropriate case, to override the presumption.” 

 
 
32. He added (para 33) that if section 25 were approached in the way 
he had suggested then: 
 

“the fact that section 25 overrides section 4 of the Bail Act 
1976 will not be a matter of any great moment, because 
section 25 will merely assist the court to adopt a proper 
approach in relation to the question of bail, and the 
approach will be in conformity with the requirements of 
article 5.” 

 
 
33. Hooper J on the other hand was concerned in particular by the 
use of the word “satisfied” in section 25(1) and thought that “section 25, 
read literally, imposes the burden on the defendant to show exceptional 
circumstances” (para 96).  In the result he concluded that the section 
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should be read down so that “the burden remains upon the prosecution 
to satisfy the court that bail should not be granted” (para 99). 
 
 
34. Importantly, however, both members of the court decided that 
section 25(1) (subject only to its effect in cases where the custody time 
limit has expired, the important second issue yet to be addressed) has no 
substantive effect upon the way in which bail applications by section 25 
defendants would in any event fall to be determined under the Bail Act.  
It serves merely to “remind” the courts of the risks normally posed by 
those to whom section 25 applies and “will merely assist the court to 
adopt a proper approach” in relation to bail in their cases.  In my 
judgment they were right in that conclusion and it seems to me 
unsurprising that the Scots, placed in a similar position by the Caballero 
judgment, decided against introducing an “exceptional circumstances” 
test, believing that it would “add nothing to a clear common law 
position in Scotland”—see the Law Commission Report (Law Com. No. 
269) on Bail and the Human Rights Act 1998, paragraph 8.6. 
 
 
35. Whether or not, strictly speaking, section 25 needs to be read 
down to achieve the agreed result is a question of little moment.  I 
myself, however, have a mild preference for Hooper J’s approach.  Like 
him I read the section as placing a burden on the section 25 defendant.  
He has to rebut a presumption and if he fails to do so is to be denied 
bail.  True it is, as Mr Turner himself accepted, that in the vast majority 
of cases the court will reach a clear view one way or the other whether 
the conditions for withholding bail specified by Schedule 1 to the Bail 
Act are satisfied.  But just occasionally the court will be left unsure as to 
whether the defendant should be released on bail—the only situation in 
which the burden of proof assumes any relevance—and in my judgment  
bail would then have to be granted.  That must be the default position.  
Section 25 should in my judgment be read down to make that plain. 
 
 
36. I come to the more important issue arising for your Lordships’ 
decision, the impact of section 25 in cases where the custody time limit 
has expired.  This is the issue on which the appeal turns since, as 
Mr Turner accepts, the appellant is not challenging the decisions 
refusing him bail prior to the expiry of the custody time limit, only the 
refusals of bail since that date. These he challenges on the basis that 
section 25 could then not properly apply; he submits rather that at that 
point the appellant had an absolute right to bail.  This issue, unlike the 
last one, requires some consideration of the facts of the case and to these 
therefore I must now turn.   
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37. On 6 December 2001 the appellant was arrested, interviewed and 
charged with rape, false imprisonment and indecent assault.  It was 
alleged that over a period of days in mid-September 2000 he had raped a 
woman in her flat, imprisoned her in his car and then indecently 
assaulted her in his flat.  Nine months later she gave birth to a baby boy 
and in October 2001 she made her first complaint to the police. 
 
 
38. On 7 December 2001 the appellant’s case was sent for trial to the 
Central Criminal Court under section 51 of the Crime and Disorder Act 
1998, with the appellant in custody.  Pursuant to regulation 5(6B) of the 
1987 Regulations, the custody time limit in his case was accordingly 
182 days.   
 
 
39. On 17 December 2001 a bail application was refused.  The 
appellant was a section 25 defendant: he had a previous conviction for 
rape (a qualifying offence).  He had indeed 30 previous convictions for a 
wide range of criminal offences, and for the rape (committed in 
December 1989) and an offence of violence (grievous bodily harm) he 
had recently served a total of 14 years’ imprisonment.  The case was 
transferred to Woolwich Crown Court where on 28 January 2002 a plea 
and directions hearing took place.  The appellant pleaded not guilty and 
the trial was fixed for 8 April 2002.  A further bail application was 
refused. 
 
 
40. On 22 March 2002 the appellant dispensed with the services of 
his solicitors and counsel and served his own defence statement.  The 
matter was mentioned before the judge who, without altering the trial 
date, gave him time to reconsider his decision.  On 3 April 2002 the 
appellant indicated that he would like to have the services of his former 
legal team and the judge reinstated the representation order.  As time 
had been lost, however, the trial date of 8 April 2002 was vacated and a 
new trial date fixed for 6 June 2002.  A further bail application was 
refused. 
 
 
41. At the end of May 2002 the appellant again dispensed with his 
lawyers but on 6 June 2002 when the case was called on he was 
represented by leading and junior counsel.  Once again he dispensed 
with his lawyers after the mid-day adjournment.  The following day, 
however, 7 June 2002, he asked for his legal team to be reinstated and 
again this was done.  Defence counsel then indicated that, as there had 
been a delay in disclosure, an application to stay the proceedings would 
be made.  It was decided that that would be heard the following day, 
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8 June 2002.  Meantime, the 182-day custody time limit being due to 
expire at midnight on 7 June 2002, the prosecution that day applied for 
an extension of time under section 22(3) of the 1985 Act.  The 
application was refused because the court was not satisfied that the 
prosecution had acted with all due diligence and expedition in relation to 
disclosure. That notwithstanding, a further application for bail was 
refused, again pursuant to section 25. 
 
 
42. On 8 June 2002 the defence for the first time requested access to 
hospital and telephone records and this resulted in the case being stood 
out of the list and re-listed for mention on 21 June 2002.  The hearing of 
the case was then fixed to commence on 4 November 2002 and a further 
application for bail was refused.  On 20 August 2002 an application for 
bail was made to Keith J in the High Court and was refused. 
 
 
43. The Crown Court continued to monitor disclosure and on 
10 October 2002 the case was listed to consider two preliminary matters 
of law.  The appellant once again dispensed with the services of his 
lawyers and the representation order was revoked.  It was impossible, 
therefore, to deal with the issues of law which had to be adjourned to the 
first day of the trial. 
 
 
44. On 4 November 2002 the appellant was acting in person but with 
leading counsel in attendance, appointed by the court to cross-examine 
the complainant.  Issues were raised in relation to discovery, abuse of 
process, admissibility of photographs and the use of screens, and the 
appellant from time to time absented himself from the court room.  
Eventually, on 6 November 2002, the court began to empanel a jury, but 
one of the panel had been at school with the appellant and another, who 
was related to the appellant, made an observation in public which made 
it necessary to release the entire panel.  The appellant then again applied 
for and was granted representation.  On 15 November 2002 the case was 
transferred to the Harrow Crown Court because it was considered that 
the appellant was too well known in the Woolwich area.  At that court, 
on 5 December 2002, before His Honour Judge Sanders, the trial was 
fixed for 2 June 2003 in order to meet the needs of the defence in 
relation to preparation and availability of counsel.  The court had been 
prepared to hear the case in January 2003.  The case was given a time 
estimate of three to four weeks.  
 
 
45. An application for release on bail was commenced on 
5 December 2002 and concluded on 9 December 2002.  Once again it 
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was refused on the basis of section 25.  The appellant was given a 
further opportunity to opt for trial in January 2003 but he declined to do 
so. 
 
 
46. On 30 January 2003 the appellant sought to challenge Judge 
Sanders’s decision refusing him bail on 9 December 2002.  On 
26 February 2003 permission for judicial review was granted with a 
direction that the Secretary of State be served with notice of the 
proceedings because they appeared to raise an issue of compatibility 
with the Convention.  On 20 March 2003 the appellant applied in 
addition for a writ of habeas corpus on the ground that his continued 
custody since the expiry of the custody time limit on 7 June 2002 was 
illegal. 
 
 
47. On 16 April 2003, in a reserved judgment following a two-day 
hearing, the Divisional Court dismissed the claim for judicial review and 
refused the application for habeas corpus.  They certified, however, 
three points of law of general public importance in respect of which the 
House later gave leave to appeal.  It would not be helpful to set out the 
points of law as certified. 
 
 
48. The appellant’s trial ultimately commenced on 1 September 2003 
but, on 25 September, was permanently stayed (on abuse of process 
grounds which are somewhat obscure and in any event unrelated to the 
present appeal) when the appellant was released from custody. 
 
 
49. In the result, the appellant was in custody from his arrest on 
6 December 2001 until his eventual release on 25 September 2003, a 
total of some 22 months, the last 16 of which followed the expiry of the 
custody time limit.  During this time he dispensed with his lawyers and 
then had them reinstated on no fewer than four occasions, two of which 
at least caused delay.  A further five months’ delay was caused by the 
appellant’s decision to reject the offer of trial in January 2003 in favour 
of trial in June 2003 to suit his counsel’s convenience.  As to why the 
court on 7 June 2002 “was not satisfied that the prosecution had acted 
with all due diligence and expedition in relation to disclosure” and so 
refused to extend the custody time limit, your Lordships have no copy of 
the transcript or record of the hearing that day and no information 
whatever as to how much delay there had been or in regard to what 
documents or in what circumstances. 
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50. So much for the facts.  The appellant submits that no further 
details are required.  It is his essential argument that once, as here, the 
court has refused to extend a custody time limit because of the 
prosecution’s failure to act “with all due diligence and expedition” 
within the meaning of section 22(3)(b) of the 1985 Act, the court cannot 
refuse bail without thereby violating article 5(3).  To understand the 
argument it is necessary now to turn to the Strasbourg cases focusing on 
the permissible length of pre-trial detention.  The line of authority starts 
with the court’s decision in Stögmüller v Austria (1969)  1 EHRR 155 
where the court, contrasting the stipulation in article 6(1)—the general 
requirement for a hearing of any proceedings, civil or criminal, “within 
a reasonable time”—with that in article 5(3)—the requirement for “trial 
within a reasonable time” or “release pending trial”—said this: (para 5): 
 

“Article 5(3), for its part, refers only to persons charged 
and detained.  It implies that there must be special 
diligence in the conduct of the prosecution of the cases 
concerning such persons.  Already in this respect the 
reasonable time mentioned in this provision may be 
distinguished from that provided for in article 6.” 

 
 
51. That was the first reference in the Strasbourg cases to “special 
diligence”.  A more recent and developed statement of the principle 
appears in Punzelt v Czech Republic (2001)  33 EHRR 49, at para 73:  
 

“The court reiterates that the reasonableness of the length 
of detention must be assessed in each case according to its 
special features.  Continued detention may be justified in a 
given case only if there are clear indications of a genuine 
public interest which, notwithstanding the presumption of 
innocence, outweighs the right to liberty. . . . The 
persistence of a reasonable suspicion that the person 
arrested has committed an offence is a condition sine qua 
non for the lawfulness of the continued detention, but after 
a certain lapse of time it no longer suffices.  The court 
must then establish whether the other grounds given by the 
judicial authorities continues to justify the deprivation of 
liberty.  Where such grounds were ‘relevant’ and 
‘sufficient’, the court must also ascertain whether the 
competent national authorities displayed ‘special 
diligence’ in the conduct of the proceedings.” 
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52. The appellant emphasises that last sentence and the requirement, 
as a precondition of the accused’s continuing lawful detention, not only 
of relevant and sufficient grounds but also that the competent national 
authorities (the state and the prosecution) have displayed “special 
diligence” in the conduct of the proceedings. 
 
 
53. This approach is, of course, mirrored in the two limbs of section 
22(3) of the 1985 Act, the requirement that the prosecution prove (a) a 
“good and sufficient cause” for the proposed extension of the custody 
time limit (amended in 1998 to specify in sub-paragraphs (i) and (ii) two 
specific examples of such good and sufficient cause), and (b) that it has 
acted “with all due expedition” (amended in 1998 to introduce the 
requirement that it has acted too with “all due diligence”). 
 
 
54. That it was necessary to introduce custody time limits under the 
1985 Act and not merely apply the Bail Act was a point made by Lord 
Bingham of Cornhill CJ in R v Manchester Crown Court, Ex p 
McDonald [1999]  1 WLR 841, 845-846:  
 

“If the law ended at that point [simply with the Bail Act] it 
would manifestly afford inadequate protection to 
unconvicted defendants, since a person could, if the Bail 
Act conditions were satisfied, be held in prison awaiting 
trial indefinitely, and there would be no obligation on the 
prosecuting authority to bring him to trial as soon as 
reasonably possible.  It was no doubt to rectify that defect 
that Parliament [introduced the 1985 Act].” 

 
 
55. At p 847 Lord Bingham turned to consider section 22(3)(b): 
 

“To satisfy the court that this condition is met the 
prosecution need not show that every stage of preparation 
of the case has been accomplished as quickly and 
efficiently as humanly possible.  That would be an 
impossible standard to meet, particularly when the court 
which reviews the history of the case enjoys the 
immeasurable benefit of hindsight.  Nor should the history 
be approached on the unreal assumption that all involved 
on the prosecution side have been able to give the case in 
question their undivided attention.  What the court must 
require is such diligence and expedition as would be 
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shown by a competent prosecutor conscious of his duty to 
bring the case to trial as quickly as reasonably and fairly 
possible.  In considering whether that standard is met, the 
court will of course have regard to the nature and 
complexity of the case, the extent of preparation 
necessary, the conduct (whether co-operative or 
obstructive) of the defence, the extent to which the 
prosecutor is dependent on the co-operation of others 
outside his control and other matters directly and 
genuinely bearing on the preparation of the case for trial.” 

 
 
56. Lord Bingham returned to the consideration of section 22(3)(b) in 
R v Leeds Crown Court, Ex p Bagoutie, 31 May 1999 (quoted by Lord 
Woolf CJ in R (Gibson) v Winchester Crown Court [2004]  1 WLR 
1623, 1632-1634  with regard to the question whether any lack of due 
diligence had to be causative of delay).  Lord Bingham said this at para 
14 of Ex p Bagoutie: 
 

“The court made plain in Ex p McDonald, as indeed is 
plain on the face of the statute, that when seeking an 
extension or a further extension of the custody time limit 
the Crown must show that there is good and sufficient 
[reason] for making the extension and that it has acted 
with all due expedition.  What, however, was not made 
plain in Ex p McDonald (because the question did not 
arise) is that these two provisions are in my judgment 
linked. . . .  It is in the ordinary way the business of the 
prosecution to be ready.  If therefore the Crown is seeking 
an extension of the time limit it must show that the need 
for the extension does not arise from lack of due 
expedition or due diligence on its part.  It seems clear to 
me, however, that the requirement of due expedition or 
due diligence or both is not a disciplinary provision.  It is 
not there to punish prosecutors for administrative lapses; it 
is there to protect defendants by ensuring that they are 
kept in prison awaiting trial no longer than is justifiable.  
That is why due expedition is called for.  The court is not 
in my view obliged to refuse the extension of a custody 
time limit because the prosecution is shown to have been 
guilty of avoidable delay where that delay has had no 
effect whatever on the ability of the prosecution and the 
defence to be ready for trial on a predetermined trial date.”  
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57. Such, therefore, is the approach required by domestic law to the 
extension of custody time limits: the prosecution is to be judged by 
realistic, not impossible, standards and it should not in any event be 
refused an extension unless its lack of due diligence and expedition has 
in fact delayed the trial date. 
 
 
58. It follows, submits the appellant, that if because of section 
22(3)(b) the court has refused to extend the custody time limit, the 
competent national authorities will necessarily have been shown to have 
failed in their obligation to display “special diligence” in the conduct of 
the proceedings so that the continued detention of the accused in 
custody would be unlawful under article 5(3). 
 
 
59. The strength of the appellant’s argument lies not, of course, in the 
detention exceeding the specified custody time limit: as Lord Bingham 
observed in Ex p McDonald at p 850: “the term of 112 days prescribed 
by the regulations imposes what is, by international standards, an 
exacting standard” (as too, no doubt, is 182 days), although, of course, 
that period is repeatedly extendable so long only as the requirements of 
section 22(3) are satisfied.  Rather it lies in the marked similarity 
between the language of section 22(3)(b) (particularly as amended to 
include the requirement for due diligence) and that of the Strasbourg 
jurisprudence—in the same way that Strasbourg’s reference to 
“relevant” and “sufficient” grounds is akin to the expression “good and 
sufficient cause” in section 22(3)(a); and in the purpose of these twin 
requirements under domestic law being just the same as under article 
5(3): “to protect defendants by ensuring that they are kept in prison 
awaiting trial no longer than is justifiable” (Lord Bingham in Ex p 
Bagoutie—see above).  Add to that the approach to section 22(3)(b) 
indicated by the domestic authorities and, submits the appellant, there is 
simply no room for concluding that the refusal of an extension under 
that provision would not inevitably result in a Strasbourg decision that 
continued detention thereafter was unlawful.  This is a serious argument 
and it cannot be lightly dismissed.   
 
 
60. Mr Emmerson contends in response that there is no automatic 
equation between a lack of due diligence such as may prompt a refusal 
to extend the custody time limit and a breach of the reasonable time 
guarantee in article 5(3).  This, he submits, is illustrated by the judgment 
of the European Court of Human Rights in Contrada v Italy 
(92/1997/876/1088), Judgment 24 August 1998.  Rejecting a complaint 
under article 5(3) the court (para 67) said this: 
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“The right of an accused in detention to have his case 
examined with particular expedition must not hinder the 
efforts of the courts to carry out their tasks with proper 
care . . . In the instant case, with the exception of the 
analysis of the data relating to Mr Contrada’s mobile 
telephones, which could and should have been carried out 
earlier, and the excessive workload referred to by the trial 
court . . . , the court sees no particular reason to criticise 
the relevant national authorities’ conduct of the case, 
especially as, when the maximum periods of detention 
pending trial were extended, the trial court offered to 
increase the rate of the hearings, but the defence declined.” 

 

The court’s reference there to “particular expedition” reflects the 
requirement for “special diligence” in an article 5 (3) (as opposed to an 
article 6(1) case. 
 
 
61. Similarly, in Grisez v Belgium (2003)  36 EHRR 854, although 
the court held that “the medical experts did actually cause a certain 
amount of delay in the conduct of the proceedings,” it rejected (para 53) 
the complaint under article 5(3): 
 

“[T]he delay due to the medical reports, although 
improper, does not in itself provide a sufficient basis for a 
finding that there was a violation of article 5(3) of the 
Convention.  The total length of the detention pending trial 
in this case—two years, three months and nineteen days—
does not appear excessive in view of the seriousness of the 
charges and the number of matters requiring 
investigation.” 
 
 

62. What these cases demonstrate, submits Mr Emmerson, is that 
even where the European Court of Human Rights identifies a lack of due 
diligence which is causative of delay, it will not necessarily find a 
violation of article 5(3)—although in such circumstances our own courts 
would be likely to refuse an extension of the custody time limit. 
 
 
63. Mr Emmerson’s argument is in my opinion correct.  By the very 
nature of things, the Strasbourg Court will be looking at the case in a 
different way from the domestic court, in particular from a longer and 
wider perspective.  Strasbourg will have the whole picture before it and 
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will take an overall view as to whether the reasonable time guarantee 
has been exceeded.  Grisez illustrates the point well:  the ultimate 
question addressed by the court was whether “the total length of the 
detention pending trial appear[ed] excessive”.  So too in Contrada:  the 
court took account of the trial court’s post-delay offer to increase the 
rate of the hearings (akin perhaps to the offer of a January 2003 trial 
date in the present case, similarly declined).  The domestic court, by 
contrast, is inevitably having to decide a much narrower question and 
within a shorter time-frame.  And it is doing so within the strict confines 
of section 22(3) which, despite the marked similarity between its 
language and that used in Strasbourg, in fact imposes a more rigid 
formula for the extension of custody time limits than Strasbourg does 
with regard to the reasonable time guarantee under article 5(3).  For my 
part I would not expect there to be many cases where, as here, bail is 
refused notwithstanding the court’s refusal to extend the custody time 
limit.  But I conclude that there is no necessary inconsistency between 
the two and that article 5(3) is not necessarily thereby breached.  Nor, in 
my judgment, is there any other reason for thinking that this appellant 
was wrongly refused bail: on the contrary, the case for his continued 
detention in custody appears to have been a strong one. 
 
 
64. There is one other aspect of the second issue which I would 
briefly touch on.  Since the legislation itself expressly contemplates that 
bail may be refused to section 25 defendants even where their custody 
time limit has expired, it might have been said that, even assuming the 
refusal of bail in such circumstances necessarily involves a breach of 
article 5(3), section 6(2) of the Human Rights Act would preclude a 
domestic judgment to that effect—consider, for example, cases like R v 
Kansal (No  2) [2002] 2 AC 69.  Theoretically, however, the appellant’s 
argument, even if correct, would still leave some scope for section 25’s 
application (and, more particularly, for the application of regulation 6(6) 
of the 1987 Regulations (as amended)), namely in those cases where the 
custody time limit expires not because the prosecution has been refused 
an extension on one or other of the section 22(3) grounds, but rather 
because it has neglected to make the necessary application for an 
extension in the first place.  It might, therefore, have been possible to 
conclude that, despite the evident intention of Parliament, section 25 
was not after all to operate in cases where an application to extend the 
custody time limit was refused.  For the reasons given earlier, however, 
in my judgment the point does not in the event arise. 
 
 
65. In summary, section 25 should be construed and applied 
essentially as a guide to the proper operation of the Bail Act in those 
cases to which it applies.  Additionally in those cases it operates to 



-24- 

disapply the ordinary requirement under the 1987 Regulations that bail 
be granted automatically to anyone whose custody time limit has 
expired.  Thus applied it is compatible with article 5(3).  I would dismiss 
the appeal. 


