
HOUSE OF LORDS 
 
 

Select Committee on the Constitution 
 
 

9th Report of Session 2005–06 
 
 

Third Progress 
Report 

 
 
 
 

Report with Evidence 
 
 
 

Ordered to be printed 23 March and published 28 March 2006 

 
 

Published by the Authority of the House of Lords 
 

London : The Stationery Office Limited 
£price 

 
 
 
 

HL Paper 151 
 

 

 



Select Committee on the Constitution 
The Constitution Committee is appointed by the House of Lords in each session with the following 
terms of reference: 
To examine the constitutional implications of all public bills coming before the House; and to keep 
under review the operation of the constitution. 

Current Membership 
 
Viscount Bledisloe 
Lord Carter 
Lord Elton 
Lord Goodlad 
Baroness Hayman 
Lord Holme of Cheltenham (Chairman) 
Baroness O’Cathain 
Lord Peston 
Lord Rowlands 
Earl of Sandwich 
Lord Smith of Clifton 
Lord Windlesham 

Publications 
The reports and evidence of the Committee are published by The Stationery Office by Order of the 
House. All publications of the Committee are available on the internet at: 
http://www.parliament.uk/parliamentary_committees/lords_constitution_committee.cfm

Parliament Live  
Live coverage of debates and public sessions of the Committee’s meetings are available at 
www.parliamentlive.tv 

General Information 
General Information about the House of Lords and its Committees, including guidance to 
witnesses, details of current inquiries and forthcoming meetings is on the internet at: 
http://www.parliament.uk/parliamentary_committees/parliamentary_committees26.cfm

Contact Details 
All correspondence should be addressed to the Clerk of the Select Committee on the Constitution, 
Committee Office, House of Lords, London, SW1A 0PW. 
The telephone number for general enquiries is 020 7219 5960/1228 
The Committee’s email address is: constitution@parliament.uk

http://www.parliament.uk/parliamentary_committees/lords_constitution_committee.cfm
http://www.parliament.uk/parliamentary_committees/parliamentary_committees26.cfm
mailto:constitution@parliament.uk


  

CONTENTS 

  Page 
 
Report   5 

Appendix 1: Correspondence on the Charities Bill  8 

Appendix 2: Correspondence on the Company Law Reform Bill  9 

Appendix 3: Correspondence on the Immigration, Asylum  
and Nationality Bill  12 

Appendix 4: Correspondence on the National Lottery Bill  20 

Appendix 5: Correspondence on the NHS Redress Bill  25 
 

 

 





 

Third Progress Report 2005–06 

INTRODUCTION 

1. The Committee is appointed by the House of Lords “to examine the 
constitutional implications of all public bills coming before the House; and to 
keep under review the operation of the constitution”. In carrying out the 
former function and since publishing our Second Progress Report in 
November,1 we have considered the constitutional implications of all 
Government bills before the House and issued reports on three, namely the 
Identity Cards Bill,2 the Terrorism Bill3 and the Government of Wales Bill.4 
In carrying out the review function, we have published reports on the 
Constitutional Reform Act,5 and the Constitutional Aspects of the challenge 
to the Hunting Act 2004.6 We are currently conducting an inquiry into the 
use of the Royal Prerogative to deploy armed forces overseas. 

2. Five other bills aroused concerns of principle affecting a principal part of the 
constitution and were the subject of correspondence with the Government. 
These concerns are summarised below and the correspondence reproduced 
in appendices, which we publish for the information of the House.  

CHARITIES BILL 

3. An earlier version of the Charities Bill, which was dropped after it had 
completed its committee stage in this House in the last Parliament, had 
aroused concerns about its comprehensibility to small and under-resourced 
charities. As we reported at the time,7 the Government undertook to meet 
these concerns by publishing a Keeling-type version of the 1992 and 1993 
Acts, as amended by the bill then before the House, within six months of 
Royal Assent.  

4. We were therefore pleased to note that when the bill was reintroduced in the 
current session it contained provision for early consolidation (clause 73). It 
also provided for a review of the operation of the new Act within five years. 
This latter provision is particularly welcome, being consistent with 
recommendations on post-legislative scrutiny made in our report on 
Parliament and the Legislative Process.8 

5. While these developments were welcome, it remained unclear what was the 
likely timescale for consolidation. We accordingly invited Baroness Scotland 
of Asthal to confirm that it remained the Government’s intention to publish a 
Keeling-style version of the amended Act should consolidation prove to be a 

                                                                                                                                     
1  2nd Report of Session 2005–06, HL Paper 47. 
2  3rd Report of Session 2005–06, HL Paper 44. 
3  4th Report of Session 2005–06, HL Paper 82. 
4  8th Report of Session 2005–06, HL Paper 142. 
5  5th Report of Session 2005–06, HL Paper 83. 
6  7th Report of Session 2005–06, HL Paper 141. 
7  4th Report of Session 2004–05, HL Paper 78. 
8  14th Report of Session 2003–04, HL Paper 173–I. 
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lengthy process. We are pleased to record that such an assurance was 
forthcoming. The correspondence can be found at Appendix 1. 

COMPANY LAW REFORM BILL 

6. Part 31 of this bill raises issues of principle concerning a significant part of 
the constitution, namely the respective roles of Ministers and Parliament in 
the legislative process. It provides that future changes to Company law may 
be made by Order rather than by primary legislation. We share the view of 
the Delegated Powers and Regulatory Reform Committee (DPRR) that such 
a provision would give the Secretary of State “a Henry VIII power of 
enormous proportions,” and should be dropped. 9  

7. We accordingly wrote to Lord Sainsbury of Turville, pointing out that these 
far-reaching powers would create a wholly undesirable constitutional 
precedent, and adding that we believed it would be more appropriate for 
such changes to the process of parliamentary democracy to be sought 
through a reform bill designed for the purpose. We subsequently wrote to 
Lord Sainsbury drawing his attention to the parallels between Part 31 of this 
bill and the even broader proposals contained in Part 1 of the Legislative and 
Regulatory Reform Bill, currently before the House of Commons. In a 
preliminary response, Lord Sainsbury acknowledged that we and the DPRR 
had raised “a number of very important issues” and subsequently wrote to 
say that an appropriate way forward was being considered. We understand 
that an announcement will be made shortly after publication of this report. 

8. This correspondence can be found at Appendix 2. 

IMMIGRATION, ASYLUM & NATIONALITY BILL 

9. The constitutionally significant elements of this bill were proposals which 
would have the effect of extending state powers in complex areas of 
government. Our concern was to ensure that they were properly justified and 
provided with adequate safeguards. The main areas of interest were various 
provisions relating to appeals, the non-legal language used in the bill, 
interpretation of the Refugee Convention of 1951, and powers to deprive 
individuals of citizenship or right of abode.  

10. The correspondence is reproduced at Appendix 3. We have accepted the 
Government’s response, but remain concerned about developments on the 
issue of whether appeal rights should be set out in primary rather than 
secondary legislation (while noting that the DPRR does not share this 
concern). The general question of who should have responsibility for 
designing appeal systems—the originating department or the Department of 
Constitutional Affairs—is one to which we expect to return in the future.  

NATIONAL LOTTERY BILL 

11. Appendix 4 reproduces correspondence with the Government on aspects of 
this bill which were constitutionally significant. The two main concerns 
related to the precise legal status of the Big Lottery Fund (which was 
launched before the introduction of the bill) and the consultative process 
leading to the proposal to extend the scheme for distributing National 

                                                                                                                                     
9   9th Report of Session 2005–06, HL Paper 86, para 35. 
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Lottery funds to the Isle of Man and the Channel Islands. We accept the 
Government’s response, and would draw particular attention to the 
commendable speed with which it was provided, but are disappointed by the 
laconic answer to our concern about the manner in which the launch of the 
Big Lottery Fund had been announced to Parliament—which was that “the 
Secretary of State did not consider it necessary.” 

NHS REDRESS BILL 

12. Our primary concern with this bill was to seek clarification of the reasons for 
the proposal, in clause 17 (Framework power), to confer powers enabling the 
National Assembly for Wales, by regulations, to make “any provision that 
could be made by Act of Parliament”. We also asked whether it was the 
Government’s intention, following publication of the White Paper on the 
future governance of Wales,10 to adopt similar provisions in future bills 
concerning Wales as the means of conferring broader legislative powers on 
the Assembly.   

13. The Government provided a helpfully comprehensive answer to our concerns 
and, in a second letter, gave an assurance that clause 17 was not likely to be 
interpreted in a manner inconsistent with its intentions, saying that the clause 
would not have any effect on the powers of Ministers of the Crown under 
section 108 of the Government of Wales Act 1998.  

14. The correspondence can be found at Appendix 5. It is relevant to add that 
the Government of Wales Bill, introduced into this House on 1 March 2006, 
includes provision for the conferral on the National Assembly for Wales of 
legislative competence in a number of areas (or “fields”). As noted in 
paragraph 1 above, that bill is the subject of a separate report11. 

                                                                                                                                     
10  “Better Governance for Wales”, Cm 6582 (2005). 
11  8th Report of Session 2005–06, HL Paper 142. 



8 THIRD PROGRESS REPORT 2005-06 

APPENDIX 1: CORRESPONDENCE ON THE CHARITIES BILL 

Letter from the Chairman to Rt Hon the Baroness Scotland of Asthal, QC 

You will recall that we corresponded about this bill during the last Parliament and 
that in your letter of 9 February you helpfully agreed to produce a Keeling-type 
version of the 1992 and 1993 Acts within six months of Royal Assent. 

Your letter also mentioned forthcoming discussions with Sir Edward Caldwell at 
the Law Commission. We note that the version of the bill introduced on 18 May 
contains a provision specifically relating to consolidation (clause 73:  
Pre-consolidation amendments). This suggests that your discussions with the Law 
Commission were fruitful and I should like to record our gratitude for that. It is 
not clear, however, what will be the probable timescale of consolidation. I should 
be grateful if you could let me have an estimate of this and, if it is likely to prove a 
lengthy process, whether you are still prepared to produce a Keeling-type version 
of the 1992 and 1993 Acts within six months of enactment of the bill. 

I should also like to take the opportunity to welcome the decision to include a 
clause requiring that the operation of the new Act be reviewed within five years 
(clause 70: Report on operation of this Act). This is very much in line with one of 
the recommendations in our report Parliament and the Legislative Process (14th 
Report 2003–04, HL Paper 173, paragraph 180) and I hope it will serve as a 
precedent for other legislation in the future. 

I look forward to receiving your comments before the bill starts its Committee 
stages. 

I should perhaps add that, following the coming into force of the Freedom of 
Information Act, a copy of this letter will be put on our website. Naturally, your 
reply will also be put on the website. 

21 June 2005 

Letter from Baroness Scotland 

Thank you for your letter of 21 June about the Charities Bill. Committee started 
on 28 June and I am sorry that I could not reply beforehand. 

As you have suggested, we have indeed had useful discussions with the Law 
Commission who have indicated informally that they would be willing to 
undertake a consolidation of charity law. That has given enough of an expectation 
to include the position on pre-consolidation amendments. We will shortly begin 
discussions with the Commission about a possible timetable for consolidation. We 
hope that it will be possible to begin work on a consolidation Act soon after Royal 
Assent, but of course this is subject to our further discussions. If, after Royal 
Assent, it is apparent that a consolidation cannot be begum promptly, we will 
produce a Keeling-type version of the charity statutes. 

I will let you know the outcome of our discussions with the Law Commission. 

I note and welcome the fact that that a copy of this letter will be placed on your 
web site. 

30 June 2005 
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APPENDIX 2: CORRESPONDENCE ON THE COMPANY LAW REFORM 
BILL 

Letter from the Chairman to the Lord Sainsbury of Turville, Parliamentary 
Under-Secretary of State for Science and Innovation (formerly the 
Parliamentary-Under Secretary of State for Trade and Industry) 

I find that I am not able to participate in the second reading of this bill on 
11 January, and therefore feel it is necessary to write, in my capacity as Chairman 
of the Committee, to express concern about the constitutional principles 
threatened by the measure proposed in Part 31, namely to provide that future 
changes to Company law may be made by Order rather than by Primary 
legislation. We fully endorse the conclusion of the Select Committee on Delegated 
Powers and Regulatory Reform that the proposed power is inappropriate and 
should be removed from the bill. In particular, we share that Committee’s view 
that however onerous a scrutiny process may be applied, a statutory instrument is 
not an appropriate vehicle for the scope of legislation proposed by Part 31. 
Whatever the Government’s intention as to amendability, it seems to be 
impossible for the two Houses to reconcile any proposed amendments, due to the 
fact that such an instrument is considered in parallel by the two Houses and 
cannot be considered a substitute for a bill. 

In addition to the reasons adduced by the DPRR, there are fundamental 
constitutional considerations arising from the bill. In summary, these are: 

(1) The powers are far-reaching and threaten to create a wholly undesirable 
constitutional precedent, without any clear justification other than that 
the Government appears to have decided that the process of legislation 
by bill is unwieldy. We do not accept that constitutional change should 
be brought about by the device of clauses inserted in a bill dealing with 
non-constitutional matters. If changes to the process of parliamentary 
democracy are desired, then it would be more appropriate to seek them 
through a reform bill. 

(2) Earlier this year the Lord Chancellor spoke of further reforms to the 
House of Lords possibly including a 60 sitting-day limit on the time any 
bill may be debated in this House. It is hard to believe that a similar 
requirement in this bill is a coincidence, and we reiterate the strong 
reservations mentioned above about the constitutional propriety of 
attempting to introduce such a reform without a bill more appropriate to 
the purpose. 

(3) There is no evidence to persuade us that the proposed super-affirmative 
procedure is likely to be more efficient, or allow sufficient debate of the 
issues concerned, than the tried and tested process of legislation by bill. 
We do not think such a fundamental change to that process can be 
adequately justified by the contention that from time to time reforms in 
company law are needed (possibly occasioned by a decision of the 
courts) and that they should not have to wait until time can be found in 
the legislative process for primary legislation. 

(4) What will remain of the traditional role of the two Houses of Parliament 
in any future reform of company law—or indeed of any future 
legislation? Surely there are other means, within Government and 
Parliament, of meeting the need for occasional, urgent reform of 
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company law? The need for urgent reform may of course arise in any 
area of legislation. 

I am sending copies of this letter to the Secretary of State for Trade and Industry, 
the Chairman of the Select Committee on Delegated Powers and Regulatory 
Reform, opposition whips, and the convenor of the Cross Bench peers. A copy will 
also be posted on the Constitution Committee’s website. 

21 December 2005 

Letter from Lord Sainsbury of Turville  

Thank you for your letter of 21 December 2005. I am sorry you were not able to 
participate in the second reading debate last week, and I am very grateful to you 
for setting down your comments in your letter. 

You raise a number of very important issues about the proposed company law 
reform power. As you know, the Delegated Powers and Regulatory Reform 
Committee have also expressed serious concerns about the proposal, and a 
number of speakers commented on it in the course of last week’s debate. 

Clearly, I will reflect very carefully on all these points in considering the way 
forward, and I hope to be in a position to reply to you more fully soon. 

January 2006 

Letter to Lord Sainsbury of Turville 

I am grateful to you for your letter in response to my concerns about part 31 of 
this bill, undertaking to reflect on the points raised. I look forward to hearing 
further from you. 

As I am sure you know, very similar issues will arise in the context of the 
Legislative and Regulatory Reform Bill, introduced into the House of Commons 
on 11 January. I enclose a copy of the letter I wrote about it to the Lord 
Chancellor last week. While I would not presume to intrude on matters relating to 
the management of Government business, it occurs to me that there could be 
advantage in your coordinating your eventual response with Charlie Falconer and 
Jim Murphy. 

30 January 2006 

Letter to the Rt Hon the Lord Falconer, Lord Chancellor and Secretary of 
State for Constitutional Affairs 

The Committee, which I chair, has noted with interest the publication of the 
Legislative and Regulatory Reform Bill. Whilst, in due course when it comes 
before the House of Lords, we shall of course carry out in-depth scrutiny of its 
provisions, on a preliminary reading the bill appears to be of first class 
constitutional significance. The Committee has therefore asked me to write to you, 
in your capacity as the Government’s guardian of the constitution, to outline the 
nature of the concerns raised by the proposed legislation, and to do so before 
second reading in the Commons. 

As you know, the Committee eschews comment on the policy underlying measures 
it scrutinises. We will not therefore seek to question the objective, as explained in 
the Cabinet Office’s press release, to tidy up and improve the processes involved in 
regulation and reduce red tape. But we are concerned by the potential of the bill’s 
proposals, if enacted, markedly to alter the respective and long-established roles of 
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Ministers and Parliament in the legislative process. This is because Part 1 of the 
bill seeks to confer unprecedentedly wide powers on Ministers to make Orders to 
amend, repeal and replace any legislation (and to grant powers in respect of rules 
of the common law in relation to Law Commission recommendations), with only a 
very restricted role for Parliament in the process. The reforms thus have the 
potential to be so far reaching that especial consideration will need to be given by 
the Committee to the risk of inadvertent and ill considered constitutional change. 

May I add that it is disappointing that the bill was not first published in draft, as 
this is the sort of constitutional reform measure that would benefit greatly from 
effective pre-legislative scrutiny? 

I am sending a copy of this letter to Jim Murphy MP at the Cabinet Office. 

23 January 2006 

(response from Lord Chancellor—not printed here.) 

Letter from Lord Sainsbury of Turville 

Thank you again for your letter of 21 December 2005, in which you provided 
comments on the reform power in Part 31 of the bill. As I said in my letter of 
20 January, the issues you have raised are important ones, and I am sorry that I 
have not yet been able to reply to you in detail. 

I want to assure you that we are taking serious notice of your concerns, and we are 
giving very careful consideration to the appropriate way forward in the light of the 
views from your Committee. 

March 2006 
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APPENDIX 3: CORRESPONDENCE ON THE IMMIGRATION, ASYLUM 
& NATIONALITY BILL 

Letter from the Chairman to Baroness Ashton of Upholland Parliamentary 
Under Secretary of State, Department of Constitutional Affairs. 

1. There are some aspects of this bill, the fourth substantial piece of primary 
legislation in this area introduced since 1997, which cause concern for the 
Constitution Committee, which I chair, and on which I should welcome your 
views, if possible before Committee stage consideration begins. None is as 
significant as the clause to exclude judicial review of immigration decisions that 
was attempted by the Government in 2004, but they all represent proposals to 
extend state powers in complex areas of government, and therefore need to be 
justified and provided with adequate safeguards. Our concern is with 
constitutional issues, but we note that there are also human rights concerns, 
identified by the Joint Committee on Human Rights in its recent report.12 

Appeals (clauses 1–14) 

2. Clause 1 abolishes the right to appeal to an immigration judge against a 
refusal to vary leave to enter or remain (and against a decision to curtail existing 
leave to enter), except for those who have been granted refugee status, or who will 
benefit from regulations permitting them to rely on human rights grounds, or who 
claim rights under European Union law. Thus, students, workers, family 
members, business investors and others who come to the country for a limited 
period and seek leave to remain for a further period or in another category will 
only be able to appeal against a refusal if they leave the country. A related matter is 
that if a person with limited leave applies for an extension shortly before the period 
expires, and (as will often be the case) a refusal is received only after it has expired, 
that person, by the operation of clause 11 becomes subject to removal as an 
overstayer. Although clause 13 provides that he will not have committed the 
criminal offence of overstaying, other adverse consequences will follow through his 
being classed as an overstayer despite having complied at all times with 
immigration law. Although he will have an appeal against the removal order (and 
by clause 3 the grounds of his appeal against removal may include grounds 
challenging the refusal of an extension), he may do so only from abroad. 

3. Clause 4 excludes the right to appeal against the refusal of entry clearance, 
with some exceptions prescribed by regulations (in particular, those wishing to 
visit their families). But those wishing to study or to work here will have no right of 
appeal other than on grounds of human rights or racial discrimination. Moreover, 
clause 7 only allows an appeal against deportation on national security grounds to 
be heard on these grounds after removal. 

4. Our concern at these proposals arises from the fact that it has been 
generally accepted, ever since the system of immigration appeals was established 
over 30 years ago, that decisions by officials should be subject to appeal, ensuring 
that justifiable standards of decision-making are maintained. For this reason, there 
needs to be a strong justification for the proposed restrictions in the rights of 
appeal, particularly since the available statistics show that a significant proportion 
of appeals in the categories to be excluded are currently successful. My Committee 
                                                                                                                                     
12  Third Report of Session 2005–06: Counter-Terrorism Policy and Human Rights: Terrorism Bill and related 

matters, Chapter 4 (HL Paper 75–1, HC 561–1)  
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would welcome your observations on this matter. We would hope that the change 
is not to be attributed to the calculation that an out-of-country appeal may be less 
effective than an appeal where the appellant is present. We should also welcome 
your view on the adverse effect of the changed impact of “overstaying” on 
individuals who are otherwise of good standing. 

5. There is the further question of whether regulations affecting the right of 
appeal should be made by the Lord Chancellor, as has sometimes been required 
by immigration legislation, or by the Secretary of State responsible for immigration 
policies. As you know, the Constitutional Reform Act 2005 contains several 
functions that are vested in the Lord Chancellor and which cannot be reassigned 
by decision of the Prime Minister. In our view, primary legislation such as this 
should make clear whether a particular power can be exercised by the Secretary of 
State (in the form of the Home Secretary) or by the Secretary of State who also 
holds the office of Lord Chancellor. 

6. Finally, on appeals, you will be aware that it has long been the view of the 
Council on Tribunals (and one that my Committee would endorse as a matter of 
constitutional principle) that rights of appeal should be defined in primary 
legislation and not in secondary legislation, capable of being added to or cut down 
by regulations. Some provisions in this bill infringe that principle, and we should 
welcome your assurance that appropriate amendments will be introduced. 

Information (clauses 27–42) 

7. These clauses substantially extend the power of immigration officers and 
other authorities to require, obtain, verify and retain information about persons 
wishing to enter the UK, including power to retain a passport and to require the 
provision of biometric information (including fingerprints and features of the eye) 
to verify whether a passport in someone’s possession was indeed his (clause 27). 
The language used for the authorisation, in clause 40, of the contracting out of 
powers of search to a person other than a constable or a Revenue and Customs 
officer is in one respect less than ideal. The clause allows the Secretary of State to 
appoint someone whom he ‘thinks’ is fit and proper for the purpose. We would be 
glad to know the reason why this expression is used rather than a term such as “is 
satisfied that”, which the courts would generally interpret as requiring there to be a 
reasonable and objective basis for the Secretary of State’s decision. We would also 
hope that consistency can be achieved between the provisions in this part of the 
bill and their equivalents in the Identity Cards Bill. 

Miscellaneous (clauses 51–56) 

8. Clause 52 seeks to lay down a rule for interpretation of the Refugee 
Convention of 1951, Article 1(F)(c) of which excludes from claiming refugee 
status persons about whom there are serious reasons for considering that “(c) he 
has been guilty of acts contrary to the purposes and principles of the United 
Nations”. Clause 52(1) of the bill in effect inserts an additional specific ground 
into an international convention. We share the views of others that it is not 
appropriate for Parliament acting unilaterally as a national legislature to reinterpret 
in this way an international treaty to which the UK has become a party. 

9. Clause 53 amends the British Nationality Act by granting the Secretary of 
State a new power to deprive someone of his British citizenship if he is satisfied 
that “deprivation is conducive to the public good”. This is a much looser criterion 
than the existing law (deprivation for conduct “seriously prejudicial to the vital 
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interests of the United Kingdom or a British overseas territory”) and we would 
welcome your explanation as to the need for change. 

10. Clause 54 provides a new power to take away someone’s right of abode in 
the United Kingdom “if the Secretary of State thinks that it would be conducive to 
the public good” for him to be excluded or removed from the country. On this, the 
comments that I have already made about the use in statute of the word “thinks” 
are equally applicable, as it would be unfortunate if a change in the language were 
inadvertently to alter the existing judicial approach to such statutory discretions. 

11. Clause 55 raises a question of principle affecting the powers of the 
Secretary of State under the British Nationality Act 1981 to register a person and 
thus confer British nationality. In most cases under the 1981 Act, the individual 
has the right to be registered if certain objective criteria are met: and the Secretary 
of State has no discretion to exercise. Clause 55 makes a significant change in this 
right, by requiring that the Secretary of State shall grant an application for 
registration only if he is satisfied that the person is of good character. We should 
welcome an explanation for this change in policy. 

12. As is now standard practice, a copy of this letter will be put on our website. 
I should be grateful if your staff could arrange for a copy of your reply to be sent to 
the Committee staff electronically at constitution@parliament.uk (in “Word” 
format) so that it, too, can be posted on the site. 

13. I am sending a copy of this letter to the Home Secretary. 

13 December 2005 

Letter from Baroness Ashton of Upholland 

Thank you for your letter outlining the views of the Constitution Committee on 
the Immigration, Asylum and Nationality Bill. Your letter raised concerns with 
some aspects of the bill including the appeals provisions, the information 
provisions, and the clauses related to counter terrorism. A detailed response to the 
points you raised is set out below. 

Appeals 

The appeals provisions in the bill will restrict rights of appeal against variation and 
curtailment of leave decisions and will restrict rights of appeal against refusals of 
entry clearance. 

Clauses 1, 3 and 11 of the bill make changes to the existing in-country appeals 
system. The intention is to focus the appeals regime on cases that concern issues of 
fundamental importance. For example, a person will have a separate right of 
appeal against a decision that he is no longer a refugee, whether that decision 
results in him having leave or not. In other cases there will be a single, 
comprehensive right of appeal against a decision to remove a person from the 
United Kingdom. An appeal against a removal decision may only be brought from 
outside the country unless the appellant raises asylum, human rights or EEA treaty 
issues. This provision means that any potential breach of an appellant’s rights is 
prevented by allowing him to bring an appeal from within the UK. Where 
appellants do not raise these issues, the appeal from outside the UK is an adequate 
remedy. 

It is not our intention to disadvantage those who have complied with immigration 
law. Clause 13 has been introduced to ensure that someone who may bring an 
appeal in the UK is not committing an immigration offence. Similarly, people who 
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have complied will not be liable to have their passport endorsed on embarkation. 
Concerns have been raised about the effect of clause 11. This clause omits the 
provision for leave to be continued during any pending appeal against refusal or 
curtailment. Those appeal rights are removed by clause 1. It is important to note 
that clause 11 does not alter the provision for leave to be continued while an 
application is being decided. Therefore, a decision to remove someone as an 
overstayer can only be made after an application has been refused. 

The intention behind these clauses is to achieve an effective one-stop appeals 
system. Clause 3, therefore, allows appellants to raise any relevant previous 
decisions as grounds to their appeal against a removal decision. This means that 
someone who is refused an application for further leave will be able to contest that 
decision as part of an appeal against removal. This element of the bill will no 
doubt be discussed in detail in Lords Grand Committee. Any alternative proposals 
to create an effective one-stop system while conferring in-country appeal rights on 
a broader range of people will be given serious consideration. 

Clause 4 will have the effect that only family visitors and dependants will have a 
full right of appeal against refusal of entry clearance. This is in line with the policy 
to focus appeals on cases that raise fundamental rights and was a Five Year 
Strategy and manifesto commitment. Appeal rights will not be removed until the 
points based system has been implemented. This will be phased in tier by tier, so 
appeal rights will be withdrawn in step with the introduction of the new system. 
The full right of appeal for students, for instance, will be removed once tier four 
has been implemented. For those categories of entry clearance that do not carry a 
full right of appeal, people will still be able to appeal on the grounds that a 
decision was racially discriminatory or breached their human rights. 

Some appeal rights will be defined in secondary legislation under this bill. Firstly, 
certain categories of leave will be designated under the power in clause 1 (4) (fb) 
to conger a full right of appeal against refusal or curtailment of leave. 
Humanitarian Protection, for example, will be designated, with the result that 
people with that type of leave will have the same appeal rights as refugees. Other 
categories may be designated under this power, such as unaccompanied minors. 
The order making power allows appeal rights to be conferred on a well defined 
range of cases that may be amended in the future to reflect changing 
circumstances without amending primary legislation. 

Secondly, regulations will define the type of refusals that will carry a full right of 
appeal in entry clearance cases. Clause 4 (1) (a) and (b) clearly limit the scope of 
these regulations to family visitors and dependants. The regulation making power 
enables the right of appeal to be precisely defined. The right of appeal for family 
visitors is currently defined in secondary legislation. 

Immigration appeals policy should be seen in the context of maintaining effective 
immigration controls and secure borders. Policy for this broad area is formulated 
by the Home Office, in consultation with our stakeholders, so it is right that the 
power to make orders and regulations rests with the Secretary of State. It is 
important that the appellate system maintains its independence from policy 
formulation so that it can implement the law justly and effectively. This 
delineation of powers is analogous with other jurisdictions such as criminal policy. 

Information 

You queried the choice of language in Clause 40 Searches: Contracting out. The 
use of the word “thinks” in this clause is not intended to lessen the obligation on 
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the Secretary of State when considering whether to appoint someone other than a 
constable or Revenue and Customs officer. The Secretary of State will be bound 
by public law to ensure that his decision is reasonable and objective and properly 
considers all relevant considerations and disregards irrelevant considerations. In 
our view there is no legal difference between the use of “thinks” and a phrase such 
as “is satisfied that”. The use of “thinks” is intended to use plain English which 
will be understandable to lay readers. This is part of a general intention to use 
plain English when drafting legislation. 

Section 154 of the Immigration and Asylum Act 1999 does use the phrase “is 
satisfied that” in relation to the authorisation by the Secretary of State of detainee 
custody officers. While the provisions on detainee custody officers are similar to 
clause 40 of the bill we do not feel that that was sufficient reason to depart from 
using plain English. 

You also asked about consistency between the provisions in the Information 
section of the IAN Bill and their equivalents in the ID Cards Bill. This is an 
important consideration. We can assure the Committee that there is no 
inconsistency. 

Both bills introduce provisions requiring the capture and sharing of personal 
information for public interest-related purposes, namely national security, the 
prevention or detection of crime and the enforcement of immigration controls. 
Whilst the purposes for which the data can be used are common to both bills, the 
circumstances in which the provisions will be used are different. The provisions in 
the Immigration, Asylum and Nationality Bill relate specifically to Border Control 
activities in respect of arriving and departing passengers whereas the scope of the 
Identity Cards Bill, and the provisions therein, have a wider application. We are 
satisfied that the data capture and sharing provisions in the respective bills are 
compatible. 

Clause 27 will enable immigration officers to check the biometrics in all 
biometrically enabled travel documents (including UK ID cards) in order to verify 
the holder’s identity. The biometric standards to be used in UK ID cards will be 
the same as those to be used in passports, which are those set out in ICAO 
recommendation 9303. 

Clause 5(4) of the ID Cards Bill contains provisions to be exercised by statutory 
instrument which, among other requirements, and in conjunction with 5(5), may 
specify the time and place at which a person should attend to provide biometric 
fingerprint data. These powers relate specifically to an application for entry on the 
National Identity Register or an application which confirms the contents of an 
entry on the Register. Clause 5(4) sets out the purposes for which a person may be 
required to provide biometric information. They are: Verification of information 
which may be entered on the register 5 (4) (a), and ensuring that there is a 
complete, up to date and accurate entry about the person in the Register 5 (4) (a). 

The changes to section 142 of the Immigration and Asylum Act 1999 made by 
clause 29 of the IAN Bill apply only to asylum claimants and their dependants, 
and require those that were unable to provide their fingerprints when they first 
claimed asylum to return after a minimum period of three days for their 
fingerprints to be taken. Fingerprints for this purpose are required before an 
Application Registration Card is issued which confirms the personal details of the 
applicant recorded by the Immigration and Nationality Directorate on the day the 
card was created and issued to the claimant. 
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These two provisions are for distinct purposes and are required for separate and 
unrelated reasons. 

Miscellaneous (counter-terrorism) 

With regard to clause 52 Refugee Convention: Construction, you queried whether 
it was appropriate for Parliament to reinterpret an international treaty in this way. 
Parliament has already legislated to interpret the meaning of provisions in the 
Refugee Convention. In section 72 of the Nationality, Immigration and Asylum 
Act 2002, Parliament legislated to interpret the meaning of “particularly serious 
crime” in Article 33(2) of the Refugee Convention. Article 33(2) in part provides 
for the return of recognised refugees where they have been convicted by a final 
judgement of a particularly serious crime and considered to constitute a danger to 
the community of the country of refuge. 

Parliament also legislated through section 31 of the Immigration an Asylum Act 
1999 to interpret the meaning of Article 31(1) in the Refugee Convention, which 
relates to asylum seekers entering the country unlawfully. 

We are clear that clause 52 is entirely consistent with Article 1F(c) of the Refugee 
Convention, as reflected in particular in UN Security Council Resolutions 
(UNSCRs) clarifying that terrorists and suspected terrorists are excluded from 
asylum. In particular UNSCR 1373 states that “any act of international terrorism 
constitutes a threat to international peace and security…Acts, methods and 
practices of terrorism are contrary to the purposes and principles of the United 
Nations.” UNSCR 1377 reiterates this and states further that “any other form of 
support for acts of international terrorism” is “similarly contrary to the purposes 
and principles of the Charter of the United Nations.” Given the heightened threat 
of terrorism that we now face, the Government considers that it is appropriate to 
legislate to give statutory backing to the long established practice that terrorists 
and suspected terrorists are not entitled to the protection of the Refugee 
Convention. 

Clause 53 lowers the threshold for deprivation of citizenship. Following the 
terrorist attacks in London on 7 July, the Home Secretary published a list of 
behaviours on 24 August which, he said, would form the basis for use of his 
discretionary powers to deport and exclude from the United Kingdom those whose 
presence here was deemed not to be conducive to the public good. Such 
behaviours included speaking or publishing material which encourages or provokes 
terrorism or other serious criminal activity. 

It is, in our view, now essential that we have similar powers to withhold and to 
remove British nationality and the right of abode in the United Kingdom where an 
individual is found to have engaged in such activity. It is wrong that certain 
individuals with rights of residence elsewhere should be allowed to acquire and 
then to shelter behind their British citizenship, or their right of abode here, so as to 
avoid the consequences that would otherwise befall them. Accordingly, clause 53 
brings the criteria for deprivation of citizenship into line with the criteria for 
deportation or exclusion so that activities of the sort referred to by the Home 
Secretary could justify either or (in appropriate cases) both types of response. 

You have queried the use of language in clause 54. Clause 54 amends the 
Immigration Act 1971. Since no particular preference for “satisfied” or “thinks” is 
manifested by the current provisions of that Act, there is an opportunity to use 
plainer language, which we consider appropriate for the reasons outlined above. 
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With regard to clause 55, the Government no longer considers it appropriate that 
people should be able to acquire our nationality without first satisfying us that they 
are of good character. The intention, as presently in naturalisation cases, is to 
make such checks on character as are appropriate in view of the age and other 
circumstances of the particular applicant. We do not anticipate that these checks 
will add significantly to the burden placed on applicants in terms of the 
documentation they need to provide with their applications, or to processing 
times. 

I hope that this letter has helped to address your concerns. Please feel free to 
contact me with any further questions during the progress of the bill. 

4 January 2006 

Letter from Baroness Ashton, Parliamentary Under Secretary of State, 
Department for Constitutional Affairs to the Earl of Sandwich 

At the start of our Grand Committee session on Wednesday 11 January, I 
promised to write to you about the relationship between the bill and the 
Constitutional Reform Act 2005. 

You asked on 9 January (Hansard, col GC5) whether it is appropriate that the 
Home Secretary has regulation making powers to grant or take away rights of 
appeal, given that the Home Secretary is a party to the appeal. You drew attention 
to the letter dated 13 December 2005 from the House of Lords Select Committee 
on the Constitution asking why the bill does not specify which Secretary of State 
has the regulation making power. 

The general policy on appeal rights has always been that the policy-making 
Minister takes the lead in deciding which decisions carry a right of appeal. This 
applies even if the Minister concerned is or would be a party to the appeal  
(e.g. Department for Work and Pensions in social security; Her Majesty’s Revenue 
and Customs in taxation). Where the Lord Chancellor administers the tribunal 
concerned he has an interest in the form of appeals, time limits etc, and he has a 
separate interest where the refusal or withdrawal of an appeal right may displace 
cases into the courts, and the lead Departments discuss these issues with DCA. 

In relation to this bill, the Government is content that appeals policy falls within 
the Home Secretary’s ambit as his department maintains overarching immigration 
control and policy making. This is consistent with Home Office having control of 
Crime and sentencing policy which the courts enforce. The Home Secretary’s 
powers need to be considered within the constrains of the bill as a whole. The bill 
links removal of appeal rights for workers and students refused entry clearance to 
the UK to the phased introduction of a points based system for migration into the 
UK. Tony McNulty MP has given assurances to the House of Commons that the 
appeal rights will only be removed once each tier of the points based system has 
been implemented. 

The bill assigns this power to “the Secretary of State” but does not specify which 
one. In the past, functions were assigned to named Ministers, e.g. the Minister for 
the Civil Service, the Minister of Labour. Now functions are usually assigned to 
the Secretary of State (at large). In theory, this allows for any Secretary of State to 
exercise the powers assigned to “the Secretary of State” and for the redistribution 
of functions between Ministers by executive transfer without the need for a 
Transfer of Functions Order. This saves time for Parliamentary Counsel, and can 
effect a transfer more quickly. In practice, however, the Prime Minister assigns 
specific portfolios to each Secretary of State, and arrangements for the transfer of 
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functions still need to be made often in the form of an Order, where the transfer 
also involves the transfer of staff and property between Ministers. 

You referred to the Lord Chancellor’s function in section 53 of the Immigration 
and Asylum Act 1999 of approving regulations about applications for bail in 
immigration cases, and suggests there is ambiguity about which Minister should be 
involved in the process. Section 53 relates to applications before the courts. The 
Lord Chancellor is involved as head of the judiciary and Minister with 
responsibility for the courts. His role has been amended by the Constitutional 
Reform Act 2005 to rightly involve the Lord Chief Justice in consultation once he 
becomes head of the judiciary. There is no ambiguity in the division of 
responsibilities between the Minister with lead responsibility on immigration 
policy (the Home Secretary) and the Minister responsible for the judiciary, the 
courts and court procedures (the Lord Chancellor). A good example of this 
separation of powers is apparent in section 105 Notice of Immigration Decision 
and section 106 Rule of the Nationality, Immigration and Asylum Act 2002. 
Regulation-making powers about bail applications, and the proposed regulation-
making powers about rights of appeal are different types. The latter falls within the 
remit of the Home Secretary to make policy about immigration. 
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APPENDIX 4: CORRESPONDENCE ON THE NATIONAL LOTTERY 
BILL 

Letter from the Chairman to Lord Davies of Oldham, Government Whips 
Office 

The Committee, which I chair, has scrutinised the National Lottery Bill, which 
was introduced into this House in your name on 20 January and has been set 
down for second reading on 6 February. My purpose in writing is to seek 
clarification, before second reading, of two aspects of the bill. 

The first concerns the decision of the Government to establish the Big Lottery 
Fund in July 2004 before the National Lottery Bill was introduced to the House of 
Commons. We understand that the Big Lottery Fund, as currently operating, was 
created by an “administrative merger” between the New Opportunities Fund and 
the Community Fund. My Committee is however concerned about the manner in 
which the creation of the Big Lottery Fund was announced to Parliament. The 
practical creation of a public authority before paving legislation reaches the statute 
book is not without precedent, but where this is necessary there is a particular 
obligation on Government to inform Parliament of its actions in a clear and timely 
way. This is to ensure accountability where there is a departure from the 
constitutional ideals of parliamentary democracy and the rule of law which dictate 
that parliamentary debate and legislative authorisation should precede, not follow, 
the establishment of a public body. We would therefore welcome clarification of (i) 
the legal basis on which the Big Lottery Fund is currently operating, (ii) when and 
how the Big Lottery Fund was announced to Parliament, and (iii) the reasons why 
it was thought necessary to set it up before the coming into force of the legislation 
intended to give it a statutory footing. 

The second area on which we should welcome elucidation concerns the inclusion 
of the Isle of Man and the Channel Islands in the new scheme for distributing 
lottery funds (clauses 7 and 12). The bill as originally introduced into the House 
of Commons referred only to the former, with a Government amendment in 
Standing Committee A on 25 October 2005 inserting references to the latter. On 
that day, the Minister for Sport and Tourism (Mr Richard Caborn MP) was 
unable to provide an explanation of the circumstances surrounding the decision to 
include the Channel Islands, but undertook to write to the Member who asked 
about this. The Crown Dependencies are not, of course, part of the United 
Kingdom and the people of the islands are not represented in the United Kingdom 
Parliament. It is therefore appropriate for the United Kingdom Parliament to be 
assured that adequate consultation has taken place between Her Majesty’s 
Government and the insular authorities before legislating in relation to the islands 
(which currently have their own lotteries separate from the National Lottery). My 
Committee would therefore welcome an explanation of the circumstances in which 
the Department for Culture, Media and Sport decided to extend the scheme for 
distributing National Lottery funds to the islands. 

Because it raises matters of constitutional concern, I am sending a copy of this 
letter to the Lord Chancellor. A copy also goes to the Secretary of State for 
Culture, Media and Sport. 

I should perhaps add that a copy of this letter will be put on our website. 
Naturally, we shall also post your reply on the site. 

30 January 2006 
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Letter from Lord Davies 

Thank you for your letter of 30 January raising points of clarification on the 
National Lottery Bill before second reading on 6 February. 

You raised first a number of points about the establishment of the Big Lottery 
Fund. It may help if I explain that the Big Lottery Fund is the joint operating 
name of the National Lottery Charities Board (which made grants under the name 
of the Community Fund) and the New Opportunities Fund. The Big Lottery 
Fund was launched on 1 June 2004. 

I should make clear that there has been no change in the legal status of either the 
National Lottery Charities Board or the New Opportunities Fund. Both bodies 
continue to have a separate statutory existence, with powers and duties as set out 
in the National Lottery Act 1993 (as amended). 

What is referred to as the “administrative merger” of the National Lottery 
Charities Board and the New Opportunities Fund has been conducted solely at an 
operational level, within the framework of the existing legislation. We were keen to 
encourage closer working to exploit the synergies which existed between the two 
bodies and to begin to realise expected efficiency savings of £6–£12 million a year. 
Such a merger enables the two bodies to exercise their grant making functions in a 
co-ordinated way given the overlap between their grant-making powers. 

The “merger” has been achieved by a number of measures: 

• The same persons have been appointed to be the chair and members of 
each of the boards of the two constituent bodies. This required an initial 
step to align the numbers of the members of each board. This was 
achieved by increasing the number of the members of the board of the 
New Opportunities Fund to 16 using the order making powers under 
paragraph 1(3) of Schedule 6A to the 1993 Act (see SI 2003/2869). 

• The National Lottery Charities Board and the New Opportunities Fund, 
together with the Millennium Commission, have co-located in a single 
head office building. 

• A single staffing structure has been introduced for the Big Lottery Fund, 
including a single person as Chief Executive and Accounting Officer of 
both constituent bodies. 

• A single corporate identity has been developed, but making clear that the 
Big Lottery Fund is the joint operating name of the National Lottery 
Charities Board and the New Opportunities Fund. A statement to this 
effect is included in the Big Lottery Fund’s headed notepaper, and in 
press releases and other communications and publications. 

We believe these arrangements are unobjectionable on legal grounds provided that 
there are adequate mechanisms in place to maintain transparency in the internal 
decision making process so that it is possible to differentiate the internal functions 
carried out by each body, and to ensure that there is no blurring in exercise of 
functions by the two bodies. We believe these mechanisms are in place. They 
include: 

• Keeping decision making separate when required so that the board and 
any of its committees take decisions as one or other of the two 
constituent bodies which make up the Big Lottery Fund. 
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• Decisions are minuted where required as taken by the board “as the 
board of the New Opportunities Fund or National Lottery Charities 
Board” as appropriate. 

• For funding programmes which started with the constituent bodies and 
were or are still operating during the administrative merger period, the 
decision making remains with that body; where functions are delegated 
to officers there is a documented decision so that it is clear on which 
body’s behalf the delegated functions are being exercised. 

• The new funding programmes which have been either announced or 
formally launched are to be implemented under the grant making powers 
of one or other of the constituent bodies. Where the programme spans 
the funding powers of both bodies, then a joint scheme has been set up 
under section 25B of the 1993 Act (as with the Transformational Grants 
Programme). Funding flows from the appropriate stream of income from 
the National Lottery Distribution Fund. 

• Separate annual reports and audited accounts are produced for the two 
constituent bodies. 

• Staff retain employment contracts with either the New Opportunities 
Fund or the National Lottery Charities Board. 

• Any awards, including their terms and conditions, are in the name of 
either the New Opportunities Fund or the National Lottery Charities 
Board. Joint schemes will have their own terms and conditions and will 
reflect the jointness of the funding. 

I hope this answers your questions about the legal basis on which the Big Lottery 
Fund is currently operating. Given that a new public authority has not been 
created, and there has been no change in the legal status of either the National 
Lottery Charities Board or the New Opportunities Fund, the Secretary of State 
did not consider it necessary to make any specific announcement to Parliament 
when the Big Lottery Fund was launched. Our intention to create the Fund in the 
National Lottery Bill had, of course, already been announced. 

You also raised questions about whether adequate consultation had taken place 
between HM Government and the insular authorities before legislating in relation 
to the Crown Dependencies, and for an explanation of the circumstances in which 
the Department for Culture, Media and Sport (DCMS) had decided to extend the 
scheme for distributing National Lottery Funds to the Isle of Man and the 
Channel Islands. 

As you say, some questions were raised at committee stage for the bill in the 
House of Commons and the Minister for Sport, Richard Caborn MP, wrote to 
Hugo Swire MP on 26 October responding to those points. Some of what I say 
here reflects what Mr Caborn told Mr Swire. 

I can assure you that extensive consultation has taken place with the insular 
authorities, and indeed the short answer to your questions about the provisions in 
the bill is that the impetus for them has all come from the islands themselves. In 
addition, consultation between DCMS and the insular authorities has all been 
undertaken in the full knowledge of the Department for Constitutional Affairs 
(DCA) who of course have the primary relationship between the UK Government 
and the Crown Dependencies. However it may help if I set out the context in a bit 
more detail. 
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National Lottery draws and scratchcards have been available in the Isle of Man for 
some years (since 1999), that arrangement having been put in place at the request 
of the Isle of Man. Legislation was passed extending the National Lottery 
Commission’s remit there to regulate Camelot’s activities. 

Obviously the £1 entry in a draw has to be the same wherever tickets are sold. 
People on the Isle of Man buy tickets as enthusiastically as everyone in the UK but 
do not currently have access to good cause funding under existing legislation. 
However the 12% duty levied on all tickets is returned by HM Revenue and 
Customs to the Isle of Man Government which distributes a similar sum in grants 
to local good causes (currently the arts, heritage, sport and the Public Lottery 
Trust). This has the rough effect of giving Isle of Man good causes 12p in the 
pound. 

At the beginning of 2003 the Isle of Man Government first raised with the UK 
Government the possibility of the Isle of Man having access also to some National 
Lottery good cause money, but at that time it was not seen as possible. We cannot, 
for instance, extend the arts, sport, and heritage good causes to the Isle of Man—
or indeed to the Channel Islands—without raising wider issues about the name 
and status of the distributing bodies like Sport England. 

It was then in late 2003–early 2004 that both DCMS and DCA were involved in a 
round of correspondence with the Isle of Man Government saying that they could 
see a way forward with their request for good cause money in the context of the 
setting up of a new funding body. A meeting between DCMS and the Isle of Man 
Government was then arranged to take that forward. 

So it was at the request of the Isle of Man in early 2004 that the UK Government 
decided to take the opportunity of the new legislation setting up the Big Lottery 
Fund to give them a remit to fund suitable projects in the Isle of Man. That will 
have the effect of giving the Isle of Man access to the equivalent of another 14p in 
the pound for good causes—or 26p in total. That puts them on a footing more 
similar to England where 28p in the pound is distributed to good causes. 

It was then in the first half of 2005—that is, at a time broadly simultaneous with 
the National Lottery Bill first being introduced in the House of Commons—that 
the authorities in Jersey and Guernsey wrote to DCA asking the UK Government 
also to extend the National Lottery to them along with funding for good causes. As 
you say, the Channel Islands, like the Isle of Man, are outside the UK and so are 
not covered by National Lottery legislation or the good causes. Residents can 
currently only buy tickets with a UK address, or through an intermediary or 
family/friend. Locally run lotteries cannot generate the prizes or interest of a major 
national one, and so the Channel Islands authorities were interested in getting 
access to the big National Lottery prizes for their citizens, as well as a fair share of 
good cause money. 

Although, for instance, the Customs relationship between the UK and the 
Channel Islands is completely different from that with the Isle of Man, the UK 
Government’s consultations led them to believe that a similar arrangement might 
be achieved for the Channel Islands as had been achieved for the Isle of Man. It 
seemed fair to respond favourably to their request if it could be achieved since this 
would probably be the only opportunity to do so in this Parliament. The UK 
Government therefore decided that they could make relatively minor amendments 
to the bill to pave the way for that. 

Therefore the Channel Island provisions now in the bill do the same in relation to 
good cause money distribution as they do for the Isle of Man. But on the taxation 
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side, and indeed on regulation of the Lottery, discussion is still at a very early 
stage. The bill provisions would not be brought into effect before legal 
arrangements for taxation and regulation, which do not currently exist, were in 
place in the Channel Islands. Tax and regulation in the Channel Islands are of 
course matters for the States of Jersey and Guernsey, not for the UK Parliament. 
But obviously the new arrangements would only work if the authorities there 
devise something which is the equivalent of the 12p duty in the UK, and if tickets 
could be sold at the same price as here. 

The Channel Island authorities, DCMS and the National Lottery Commission are 
continuing to work together to establish the appropriate licensing and regulatory 
framework to allow tickets to be sold in the Channel Islands. 

In conclusion then, by enabling the extension of the Lottery to the Isle of Man and 
the Channel Islands, we are enabling the people on those Islands to join in a much 
larger lottery. The bill would bring to them larger prizes and larger amounts of 
Lottery funding and enable the Big Lottery Fund to help address some of the real 
problems of the communities on those islands. 

I do hope that my comments have now helped to clarify matters for your 
Committee, but of course I stand ready to provide any further detail you might 
need. 

1 February 2006 
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APPENDIX 5: CORRESPONDENCE ON THE NHS REDRESS BILL 

Letter from the Chairman to Lord Warner, Minister of State, Department of 
Health 

1. The Constitution Committee, which I chair, has scrutinised this bill and 
has asked me to raise with you one aspect of it that requires clarification, namely 
clause 17 (Framework power), enabling the National Assembly for Wales by 
regulations to make provision for an NHS redress scheme in respect of Wales. The 
Explanatory Note to this clause refers to the Wales Office’s White Paper Better 
Governance for Wales?, in particular paragraph 1.24, stating that the Government 
intends immediately “to delegate to the Assembly maximum discretion in making 
its own provisions” and paragraph 3.12, referring to the Assembly’s procedures for 
the scrutiny of regulations. 

2. We would find it helpful to receive a full statement of the justification for 
clause 17 in its present form, taking account of the fact that its effect is to enable 
the National Assembly to approve a scheme that in certain respects can differ from 
the requirements for the scheme in England contained in clauses 1–16 of the bill. 

3. In particular, clause 17(4) seeks, subject to the exceptions in clause 17(5), 
to confer on the Assembly power to make “any provision that could be made by 
Act of Parliament”. As stated in the Explanatory Notes, the scope of this provision 
is similar to the regulation-making power in section 2(2) and (4) of the European 
Communities Act 1972. Given the legislative supremacy of Parliament itself, this 
formulation is extremely broad. It would be helpful to know whether there are 
precedents for its use apart from the European Communities Act 1972, which 
concerned the implementation of legal obligations over a very wide area that were 
binding on the United Kingdom. 

4. We would also appreciate your view on whether use of this formula is 
appropriate in respect of the National Assembly of Wales, a body that under the 
Government of Wales Act 1998, sections 106–108, is subject to limits on its 
powers that arise from Community law, human rights within the meaning of the 
Human Rights Act 1998, and other international obligations. We assume that 
clause 17 is not intended to amend or repeal by implication those limits on the 
powers of the Assembly, but we note that there is no express provision that 
excludes such a construction from being given to clause 17(4). 

5. Finally, we would be glad to know whether it is the Government’s intention 
(cf paragraph 1.24 of Better Governance for Wales?) to adopt similar provisions in 
future bills concerning Wales as the means of conferring broader legislative powers 
on the Assembly. If this is the case, then clause 17 of the NHS Redress Bill raises 
interesting issues that may be of broader constitutional significance than the 
scheme of redress which is the main aim of the bill. 

6. I look forward to receiving your reply to these questions by 15 November, 
in good time before the start of the Committee stage. 

7. As is now our normal practice, a copy of this letter will be put on our 
website. We shall of course do the same with your reply, and to that end I would 
be grateful if your staff were to ensure we receive an electronic version (in Word) 
in addition to the hard copy. 

8. I am sending copies of this letter to the Secretary of State for Wales and the 
Lord Chancellor. 
1 November 2005 
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Letter from the Lord Warner 

Thank you for your letter of 1 November 2005. You seek full justification for 
clause 17 of the bill: the “Framework clause”; raise a number of concerns about 
the effect of the clause and query whether or not it is the Government’s intention 
to adopt similar framework clauses in future bills to confer broader legislative 
powers on the National Assembly for Wales. 

Turning firstly to your request, in paragraph 2 of your letter, for a full statement of 
the justification for clause 17 in its present form. As you will be aware, clause 17 is 
the first framework clause to be brought before Parliament following publication of 
the Better Governance for Wales White Paper. The White Paper sets out a new 
approach to the devolution of powers to the National Assembly for Wales. As is 
acknowledged in your letter, the White Paper indicates that the “Government 
intends immediately to delegate to the Assembly maximum discretion in making 
its own provisions, using its secondary legislative powers”. 

The quotation from the White Paper given above is followed by a statement 
recognising that “legislation made by the Assembly is subject to scrutiny by 
Assembly Members using procedures at least as rigorous as those available to 
Members of Parliament.” The National Assembly for Wales is a democratically 
elected legislative body, with extensive scrutiny procedures for dealing with 
subordinate legislation—whether made under “framework” provisions or 
otherwise. Giving the Assembly broader regulation making powers ensures that 
there is an opportunity, in Wales rather than in London, for scrutiny of any 
proposed regulations by Assembly Members who are best placed to decide 
whether or not the proposals formulated are appropriate for Wales. A note on the 
Assembly’s procedures for making Assembly General Subordinate Legislation 
(AGSL) is attached. 

The Assembly’s procedures allow for subordinate legislation to be subject to 
discussion (usually in committee but equally sometimes in plenary) on the policy 
intent behind the legislation. Reports of the results of any relevant consultation are 
given to the committee concerned. Members have an opportunity to consider a 
draft of the legislation itself in committee, alongside a regulatory appraisal which is 
required (unless inappropriate or not reasonably practicable), and to propose 
amendments to it at that stage. Finally, the draft order is debated in plenary. 
Standing Orders also provide for amendments to be tabled at that stage, though 
given the level of scrutiny applied in the preceding stages this provision is not 
normally invoked. All legislation has in addition to be considered by the 
Assembly’s Legislation Committee in order to confirm that it is within the vires of 
the provisions which conferred the subordinate legislation powers. The Standing 
Orders do contain provision for certain stages in this procedure not to be applied 
before the legislation is made; but recourse to these provisions is keenly scrutinised 
by the Assembly’s Business Committee. 

Accordingly, affording the Assembly maximum discretion to determine policy in 
relation to Wales through the conferring of broader legislative powers is confirmed 
Government policy. The White Paper was used as the basis for asking 
Parliamentary Counsel to draft such broad regulation making powers for the 
Assembly in the bill. Furthermore, the use of framework powers was 
recommended by the all party independent Richard Commission; has been 
endorsed by the Assembly’s all party committee on the White Paper, and has been 
welcomed by the Assembly’s Presiding Officer. 
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The Queen’s speech indicated that primary legislation is to be brought forward to 
enhance the Assembly’s legislative competence. This forms part of the 
Government’s manifesto commitment on Welsh devolution. The provision of 
framework powers in primary legislation relating to Wales is a first stage in that 
process of devolution. Framework powers represent a development of the current 
settlement, as set out at paragraphs 3.9 to 3.13 of the White Paper. They are not 
necessarily dependent on the package of reform that is to be introduced in 
legislation in the forthcoming session. When considering the issue of whether or 
not framework provisions are appropriate for the Assembly, it should be 
remembered that the Assembly is a democratically elected body. 

In line with the Queen’s speech, legislation will be introduced in this session to 
enable the Assembly to apply to Parliament for power to enable it to make any 
provision that could be made by an Act of Parliament (with certain restrictions) in 
relation to specific matters or within defined areas of policy in fields where the 
Assembly currently exercises functions. Parliament would need to authorise the 
granting of this enhanced legislative competence to the Assembly. It would in each 
case be conferred by Order in Council. The Assembly would exercise such powers 
by way of “Measure”. 

It is envisaged that the same legislation will provide for the conversion of 
framework powers, such as clause 17, into enhanced legislative competence so that 
post May 2007 (the date of the next Assembly elections), the Assembly will be 
able to legislate by Assembly Measure in that area of competence. 

A Measure could confer power to make subordinate legislation, for example on 
Welsh Ministers, and so the bar on sub-delegation in clause 17(4)(c) would fall 
away when the framework power is converted into enhanced legislative 
competence. Similarly, the bars at 17(4)(d) and (f) are likely to be subject to 
change when the conversion order is made. The extent to which the Assembly, by 
way of Measure, may make consequential or incidental provision applying in 
relation to England will be debated when the forthcoming legislation is introduced. 
I can confirm that the House of Lords Delegated powers and Regulatory Reform 
Committee was advised of the forthcoming legislation and its impact on the 
framework clause in question. 

I have set out at paragraphs 5 and 6 above and in the Annex to this letter the 
procedure that will be followed if regulations are made under the framework 
clause. If provision is made, post conversion into enhanced legislative competence, 
by Assembly Measure, the provisions that are being sought in the legislation that is 
to be shortly introduced are comparable to those for bills of the Scottish 
Parliament (as set out in section 36 of the Scotland Act 1998). Essentially this 
means that it is envisaged that there will be provision for a general debate on an 
Assembly Measure with an opportunity for Assembly members to consider and 
vote on the details of a Measure and provision for a final stage at which a Measure 
can be passed or rejected. The powers which the Assembly may then confer on, for 
example, a Welsh Minister to make subordinate legislation under the Measure will 
be exercisable in the way the Assembly chooses but will be on lines similar to those 
followed for English Ministers, e.g. either affirmative or negative resolution type 
procedures. 

Therefore whether the powers are exercised under the Assembly’s current 
arrangements for the making of Assembly General Subordinate Legislation or 
under the proposals for the new arrangements post May 2007, I am confident that 
the procedures for scrutiny and debate by Assembly Members are full and 
thorough. 
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At paragraph 2 of your letter you note that the effect of clause 17 is to “enable the 
National Assembly to approve a Scheme that in certain respects can differ from 
the requirements for the Scheme in England contained in clauses I to 16 of the 
bill”. In fact clause 17 does not require the Assembly to establish a Redress 
Scheme for Wales. It is broadly drawn so as to enable the Assembly to make 
regulations to make provision for the purpose of enabling redress to be provided in 
circumstances where a “qualifying liability in tort” arises in connection with the 
provision of services as part of the Health Service in Wales. Thus some other 
arrangements, apart from a Scheme, could be introduced. 

Since devolution the Assembly has developed its own Welsh specific policies for 
the health service in Wales. It is well known for instance that the Assembly decided 
not to seek powers in the Health and Social Care Community Health and 
Standards Act 2003 to establish NHS Foundation Trusts for Wales. Similarly, the 
Assembly has followed a policy of retaining and strengthening Community Health 
Councils even though the same were not retained in England. There are many 
other examples of the Assembly developing policies best suited to Welsh needs. In 
respect of clinical negligence claims, the law of negligence applies, without 
difference, to England and Wales. However, the method of dealing with claims in 
England and Wales is different. In Wales active consideration has been given for 
some considerable time to the use of alternative dispute resolution to settle clinical 
negligence claims. The Speedy Resolution Scheme, a pilot scheme for resolving 
low to medium value clinical negligence claims for fixed cost and to fixed 
timescales, was launched in February 2005. A commitment has been made to 
evaluate this Scheme and the evaluation will be used to inform the way in which 
clinical negligence Claims are dealt with in Wales. A project group has also been 
set up to determine how best the framework powers might be used to develop a 
Scheme or some other arrangement that best suits the needs of patients in Wales 
and the NHS in Wales. Thus the Assembly intends to use the framework powers 
to put in place arrangements that are right for Wales and fit with its policies for the 
delivery of health services and patient involvement. 

I can confirm that I am of the view that a “framework clause” is wholly 
appropriate for the National Assembly for Wales for the reasons set out above. 

In respect of the query raised at paragraph 3 of your letter, I would direct you to 
the subordinate legislation powers in section 111(3) of the Anti-Terrorism, Crime 
and Security Act 2001, section 96(3) of the Serious Organised Crime and Police 
Act 2005 and section 22(3) of the Civil Contingencies Act 2004 for further 
examples of broadly drawn regulation making powers, all of which describe the 
powers given in terms of provision that could be made by Act of Parliament. 

With reference to the points raised at paragraph 4 of your letter, I can confirm that 
clause 17 is not intended to “amend or repeal by implication” the restrictions 
placed upon the Assembly’s exercise of its powers in sections 106 and 107 of the 
Government of Wales Act 1998, nor is it intended to have any effect on the powers 
of Ministers of the Crown under section 108 of that Act. However, in the light of 
your query, we are checking with Parliamentary Counsel whether an amendment 
to clause 17 is necessary to give effect to our intention. I will revert to you on this 
point as soon as possible once a decision has been reached. 

In relation to your query at paragraph 5, we can confirm that it is the 
Government’s intention, in appropriate cases, to adopt similar provisions in future 
bills as a means of conferring broader legislative powers on the Assembly. However 
the precise approach to provisions for Wales will be considered carefully in relation 
to each bill. If there is no identifiable need for different bill provision in relation to 
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Wales (for example if the provision envisaged for subordinate legislation in relation 
to both England and Wales gives sufficient flexibility) then broader framework 
provisions for Wales may not be required: Part I of the Health Bill is a case in 
point. 

17 November 2005 

Note on Assembly secondary legislative functions 

• In the case of Assembly General Subordinate Legislation (“AGSL”) (as 
defined in section 58(6) of the Government of Wales Act 1998 
(GOWA), the Assembly may not delegate its functions of approving such 
legislation (section 66(7) GOWA). AGSL is made by the Assembly in 
plenary session, in accordance with section 66 of GOWA and Standing 
Order 24 of the Assembly’s Standing Orders. As an exception, in 
appropriate cases the Assembly Cabinet (the title of the Assembly’s 
executive committee: see section 56(2) GOWA) can determine that 
AGSL may be made under an executive procedure in accordance with 
section 67 GOWA and Standing Order 24.27–24.31. A Minister who 
wishes to use the executive procedure needs the agreement of his or her 
Cabinet colleagues. This means submitting a formal request to use the 
procedure to a meeting of the Cabinet. It is not possible to approve the 
use of the executive procedure by other means. In the majority of AGSL 
executive procedure cases the legislation is approved in plenary. It is the 
practice of the Cabinet to only approve the full use of the executive 
procedure if the legislation is especially urgent, for instance it is needed 
to deal with an imminent threat to public or animal health, or the 
environment. In such cases the AGSL is made by being signed by the 
Assembly’s Presiding Officer or other designated signatory, including an 
Assembly Minister. Any legislation made under the executive procedure 
without a draft having been approved by the Assembly in plenary is 
subject to potential revocation by the Assembly within forty working days 
(section 67 GOWA and Standing Order 24.30 and 24.31:). 

• The Assembly has no power to make or approve any subordinate 
legislation which is incompatible either with the Convention rights under 
the European Convention on Human Rights as defined in the Human 
Rights Act 1998 (section 107(1) GOWA), or with Community law 
obligations (section 106(7) GOWA). 

• Before a draft of any proposed AGSL is laid before the Assembly, a 
regulatory appraisal as to the likely costs and benefits of complying with 
it shall be carried out (section 65(1) GOWA and Standing Order 24.3), 
unless this would be inappropriate or not reasonably practicable (section 
65(2) GOWA and Standing Order 24.4). If the appraisal indicates that 
the costs of complying with the proposed legislation are likely to be 
significant then appropriate consultation with interested parties or 
organisations (including representatives of business) must taken place 
(section 65(3) and Standing Order 24.3). Assembly guidance also makes 
it clear that engaging communities of interest is central to delivering 
responsive policies and sets out guidelines for conducting consultation. 

• One of the roles of the Subject Committees is to scrutinise legislation 
proposed by the Minister under that particular portfolio. Subject 
Committees are notified of all forthcoming legislation as soon as the 



30 THIRD PROGRESS REPORT 2005-06 

Minister has agreed the policy. This allows the Committee to determine, 
early on in the legislative process, whether they wish to formally 
scrutinise the legislation or not. Reports of forthcoming legislation are 
formally submitted at least once per term to each Subject Committee, to 
enable the Committee to determine what items of subordinate legislation 
it would wish to scrutinise. Subject Committee scrutiny takes place 
before the Business Committee, which takes into consideration the 
comments of the subject committees. 

• Draft AGSL is normally published 10 working days prior to 
consideration by the Assembly’s Business Committee. This is done by 
posting it to the Intranet, to which all Assembly members have access. 
The draft is then considered by the Business Committee to determine 
(amongst other things) whether the draft legislation needs to be debated 
in Plenary or referred back for consideration by the relevant or other 
Subject Committees (see section 57 GOWA) of the Assembly. The draft 
is then laid before the Assembly for consideration. At the same time it is 
published on the Assembly’s website to which the public have access. 

• The draft legislation is also considered by the Assembly’s Legislation 
Committee (see sections 58 and 59 GOWA). This Committee considers 
whether there are any matters which it ought to notify to the Assembly 
under standing Order 11.7. This includes matters such as whether there 
is doubt as to the Assembly’s power to make the legislation (including 
lack of power for incompatibility with human rights or Community law), 
defective drafting or lack of clarity. In practice, the report of the Legal 
adviser to the Legislation Committee often makes a number of 
suggestions (of a lesser order than notification under Standing Order 
11.7) as to how the draft legislation might be improved, and these 
suggestions are usually adopted. 

• The final stage in the normal procedure is approval of the legislation by 
resolution in plenary session. 

• Furthermore, the Business Committee, when determining which 
procedure a particular SI proceeds to Plenary under, will take into 
account the views of the relevant Subject Committee. 

Letter from the Lord Warner 

I refer to my letter of 17th November 2005, written in response to your letter of 
1 November. At paragraph 16 I confirmed that clause 17 is not intended to amend 
or repeal by implication the restrictions placed upon the Assembly’s exercise of its 
powers in sections 106 and 107 of the Government of Wales Act 1998. I further 
confirmed that clause 17 is not intended to have any effect on the powers of 
Ministers of the Crown under section 108 of that Act. 

I have now had an opportunity to consider the matter with Parliamentary Counsel. 
I am satisfied that clause 17 as it is currently drafted, is not likely to be interpreted 
in a way that is inconsistent with these intentions and, accordingly, that no 
amendment is necessary. 

As you have noted, section 106(7) and section 107(1) provide respectively that the 
Assembly does not have power to make provision that is incompatible with 
Community obligations or Convention rights. These are important restrictions and 
I understand that a court could be expected to be reluctant to find that they had 
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been disapplied by Parliament unless Parliament had expressly stated its intention 
to do so. 

This view is supported by the judgment of Lord Justice Laws in Thoburn v 
Sunder/and City Council [2002] EWHC 195 Admin,[2002]4 All ER 156, in which 
he stated that provisions of “constitutional” statutes, such as the Government of 
Wales Act 1998, cannot be implied amended or repealed. He went on to say that 
such provisions can only be amended or repealed by express words or “by words 
so specific that the inference of an actual determination to effect the result 
contended for was irresistible” (paragraphs 62 and 63). The reference in clause 17 
to a power by regulations to make “any provision that may be made by an Act of 
Parliament” is not considered to satisfy that test. 

The approach taken by clause 17 has the advantage of being consistent with the 
approach that has been taken to date in transferring powers to, and conferring 
powers on, the National Assembly for Wales, including the transfer to the 
Assembly of the power under section 2(2) of the European Communities Act 
1972. 

Section 108, unlike sections 106 and 107, does not place restrictions, or confer 
duties, on the Assembly. Rather, it confers powers on a Minister of the Crown to 
require the Assembly to take action, or not to take action, where this is necessary 
for the purposes of compliance with international obligations. There does not 
appear to be any reason to interpret the power conferred on the Assembly by 
clause 17 as affecting the powers of Ministers under section 108. 

I hope that this provides a satisfactory response to your query. 

21 November 2005 
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