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Final Progress Report 2005–06 

CHAPTER 1: SCRUTINY OF BILLS 

1. The Committee is appointed by the House of Lords “to examine the 
constitutional implications of all public bills coming before the House; and to 
keep under review the operation of the constitution”. In carrying out the first 
of these duties during the 2005–06 session, we considered the constitutional 
implications of 49 bills, six of which were private members’ bills. We made 
six scrutiny reports to the House on individual bills, namely the Identity 
Cards, Terrorism, Government of Wales, Legislative and Regulatory Reform, 
Police and Justice and Armed Forces bills. We also issued three progress 
reports covering another seven bills on which we had corresponded with the 
Government. Four further bills are dealt with in paragraph 4 below. A table 
summarising Bills examined is at Appendix 2. 

2. Our method of working was fully described in our Annual Report for 
2002–03. It is important to emphasise that it is not the Committee’s function 
to support or to resist constitutional change, but simply to ensure that when 
such change is brought about through legislation it occurs as the result of a 
conscious decision of Parliament, taken after informed debate. Similarly, we 
do not form a view on the particular merits of a bill but, rather, consider 
whether the measure is likely to lead to a significant change in the system of 
Government or in the relations between the state and the individual. In brief, 
we ask, in the case of every Government bill coming to the House, whether it 
raises issues of principle affecting a principal part of the constitution.1 If so, 
we consider whether to seek further information from the Minister 
responsible for the Bill in this House or to seek advice more widely and, 
subject to any further consideration, whether to report to the House on the 
issues and questions arising. We follow a similar procedure in the case of 
those private members’ bills coming to the House that have a reasonable 
prospect of being enacted. In examining public bills, we seek to avoid 
unnecessary duplication with other committees at Westminster, and take into 
account reports from the Joint Committee on Human Rights, the European 
Union Committee, and the Delegated Powers and Regulatory Reform 
Committee. Valuable information on the background to a bill may be 
available where there has been pre-legislative scrutiny or where a select 
committee of the House of Commons has examined the subject. 

3. We explained in our Annual Report 2003–04 (17th Report, HL 194) that 
there are three main reasons why a bill may have constitutional implications 
requiring consideration by the Committee: 

(i) The subject matter may directly concern a central part of the 
constitution, whether it be the position of the judiciary; the powers of 
Parliament and the executive; or the democratic process. Bills of this 
type introduced during the 2005–06 session included the Legislative and 

                                                                                                                                     
1 For this purpose, the Committee has defined ‘the constitution’ as “the set of laws, rules and practices that 

create the basic institutions of the state, and its component and related parts, and stipulate the powers of 
those institutions and the relationship between the different institutions and between those institutions and 
the individual”: HL Paper 11 (2001–02), chap 2. 
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Regulatory Reform Bill, the Government of Wales Bill and the Northern 
Ireland Bill. In the Report already referred to, we stated that “There is 
no difficulty in identifying bills within this category, and the department 
responsible for the proposals can be expected to have addressed the 
constitutional implications”. Regrettably, this cannot be said to have 
been so in the 2005–06 session, when two departments demonstrated 
lamentable failures to recognise that bills they were sponsoring had 
important constitutional implications—the Department of Trade and 
Industry in relation to Part 31 of the Company Law Reform Bill;2 and 
the Cabinet Office in relation to the Legislative and Regulatory Reform 
Bill.3  Both bills sought to alter significantly the balance between 
Parliament and the Executive in the legislative process by enabling 
delegated legislation to be made in novel and broad fields. Part 31 of the 
Company Law Reform Bill was eventually withdrawn at a late stage, and 
the Legislative and Regulatory Reform Bill was significantly amended as 
a result of sustained criticism. We trust that lessons have been learnt 
within Government. 

(ii) Many bills are primarily concerned with specialised areas of government, 
such as the armed forces, education or health, but such bills may 
incidentally or indirectly affect a constitutional matter. 

(iii) Questions of constitutional ‘due process’ may arise when a significant 
proposal has not been identified and has not been the subject of pre-
legislative scrutiny or legislative debate. Paragraph 3(i) above records our 
dismay at the manner in which the Legislative and Regulatory Reform 
bill was introduced. As we noted in our 11th Report, it was unfortunate 
that the opportunity was not taken to give pre-legislative scrutiny to the 
bill, in sharp contrast to the approach taken in 2000 to the Regulatory 
Reform Bill, where pre-legislative scrutiny was recognised as a model of 
this process. We also expressed regret at the fact the committee stage of 
that bill was not taken on the floor of the House of Commons, despite 
requests to do so from a Select Committee, and contrary to long 
accepted practice in relation to bills of first class constitutional 
importance. Even where a Department does seek to engage in pre-
legislative scrutiny, the manner in which this is done may be less than 
ideal. In July 2006, for example, the Department for Constitutional 
Affairs published the Draft Tribunals, Courts and Enforcement Bill—but 
did so on the very day that the parliamentary summer recess began and 
then required comments to be made before Parliament returned. As the 
Cabinet Office’s Guide to Legislative Practice makes clear, one of the main 
purposes of draft bills is to elicit potential parliamentary objections 
(paragraph 18.4), which was not done in this case.  The correspondence 
is at Appendix 3. 

4. Four bills have attracted our attention since publication of our Third 
progress report in March, but were not the subject of individual reports: 

(1) Constitutional Reform (Prerogative Powers and Civil Service etc) Bill.  

Our interest in this Private Members bill is that it was introduced in 
January 2006, more than a year after the Government had embarked on 

                                                                                                                                     
2 Ninth Report, Third Progress Report, HL 151. 
3 Eleventh Report, Legislative and Regulatory Reform Bill, HL 194. 
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a consultation exercise over its own draft Civil Service bill. We therefore 
asked the Government for information on the progress of its consultation 
exercise, to be told it was not yet complete. We were subsequently told 
one reason for the delay was the inauguration of a separate consultation 
on the Civil Service Code. But when that exercise was completed, and 
public reaction to the consultation published, we were told that the 
assessment of the responses to the November 2004 exercise was still not 
complete. The correspondence is published at appendix 4. We find it 
profoundly disturbing that an exercise which the Government’s own 
guidelines say should normally take three months is still incomplete 
nearly two years after it began. It should be noted that for over 150 years 
now successive Governments have failed to implement the Northcote-
Trevelyan report’s recommendation that the Civil Service should be put 
on a statutory footing. The present Government was, seemingly, 
provoked into its consultation exercise by the publication of the Public 
Administration Select Committee’s own version of a draft Civil Service 
Bill in January 2004,4 but appears to be having difficulty in seeing it 
through. We would hope to see progress—or at least a convincing 
explanation for the lack of progress—early in the next session of 
Parliament. 

(2) Northern Ireland Bill. 

We had two concerns of constitutional principle with this emergency 
legislation, and accordingly raised them in correspondence with the 
Minister. One concern related to electoral propriety in that the bill 
effectively denied electors in Northern Ireland the opportunity to choose 
an Assembly capable of resolving those differences of which the current 
Assembly was deemed incapable. The other related to Henry VIII 
powers bestowed on the Secretary of State. The exchange of letters is 
reproduced at appendix 5. We acknowledge the political realities that 
apply in Northern Ireland and which this legislation is designed to meet, 
but remain disappointed that it was not possible to find alternative 
solutions. 

(3) Draft Legal Services Bill 

 In response to a request from the Chairman of the Joint Committee 
appointed to scrutinise this draft measure, we authorised our chairman 
to forward our comments on it. That letter and Lord Hunt of the 
Wirral’s response are reproduced at appendix 6. 

(4) Housing Corporation (Delegation) Bill. 

 This short bill raised two issues of constitutional principle. First, it 
breaches the general principle that legislation should not have 
retrospective effect. Clear legal powers, and the availability of sanctions 
for acting ultra vires, are the foundations of the rule of law. It is not 
unprecedented for Parliament to pass enactments conferring 
retrospective validity, but clearly this should not be done lightly. But the 
principle of legal certainty is also an aspect of the rule of law, and many 
functions of the Housing Corporation had been exercised on the basis 
that those making the decisions had proper legal authority so to do. The 
general aversion to retrospective legislation can therefore be tempered by 

                                                                                                                                     
4 A Draft Civil Service Bill: Completing the Reform, HC Paper 128, Session 2003–04. 
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the need, in this case, to bring the law into line with the position that 
almost everyone believed already existed. The second constitutional 
point relates to the delegation of powers. It is now normal practice for 
non-departmental public bodies to be given powers to delegate decision-
making below board level. In permitting delegation, Parliament should 
be keen to ensure that appropriate accountability mechanisms are in 
place. In law, the Housing Corporation will itself retain legal 
responsibility for decisions taken in its name. The new provision is a 
permissive power and it is unobjectionable that the board should decide 
which decisions should be taken by itself and which should be taken, in 
its name, by others. 
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CHAPTER 2: INQUIRIES AND OTHER MATTERS  

5. As mentioned above, our terms of reference also require us “to keep under 
review the operation of the constitution”. In the course of the session we 
completed an inquiry into the Royal prerogative power to deploy armed force 
overseas.5 A key recommendation in our report was that the prerogative 
should be adapted in order to give Parliament the right to approve proposals 
to mount military operations abroad. We await the Government’s response 
and the opportunity to debate the issues raised in the report. 

6. We also published a commentary by Professor Anthony Bradley on the 
impact of the Constitutional Reform Act 2005, in particular on the integrity 
of the judicial system.6 Separately we discussed this and other issues in 
meetings with the Lord Chancellor (in December 2005) and the Lord Chief 
Justice of England and Wales a month after he formally took up his duties as 
head of the Judiciary in this jurisdiction on 3 April 2006, and issued reports 
on these meetings.7 Further such meetings are planned, and the one with the 
Lord Chancellor is expected to take place early in the next session of 
Parliament, when we shall also take evidence and report on the relationship 
between the executive and the judiciary, which has been the subject of come 
controversy in recent times. 

7. In July 2005 the Law Lords rejected an appeal challenging the validity of the 
Hunting Act 2004, which had been enacted under the terms of the 
Parliament Acts 1911 and 1949. The constitutional issues considered were 
complex and far-reaching. We had earlier commissioned a study of the 
Parliament Acts from Professor Rodney Brazier; and Professor Anthony 
Bradley provided two papers analysing the Appeal Court and the Law Lords 
rulings. In view of the wide public interest in these issues, we published the 
three papers in a report titled “Constitutional aspects of the challenge to the 
Hunting Act 2004.”8 

                                                                                                                                     
5 Fifteenth Report, Waging war: Parliament’s role and responsibility, HL Paper 236 
6 Fifth Report, Constitutional Reform Act 2005, HL Paper 83 
7 Sixth Report, Meeting with the Lord Chancellor, HL Paper 84; Fourteenth Report, Meeting with the Lord Chief 

Justice, HL Paper 213 
8 Seventh Report, HL Paper 141 
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APPENDIX 2: SCRUTINY OF BILLS 2005–06 

I: House of Lords Bills considered9(19) 

 

Title Bill Number Comments10 Action 
Charities  HL 1, 16, 27 Welcome review 

clause; need for 
Keeling style version 

9th Report 

Equality  HL 2, 17, 29, 63 Powers and 
accountability of 
Commissioner, etc 

1st Report 

Fishery Limits 
(United Kingdom)  

HL 3 No const significance 
 

NFA 

Criminal Defence 
Service  

HL 4, 24, 70 No const significance 
 

NFA 

Road Safety  HL 5, 33, 47 No const significance 
 

NFA 

Commissioner for 
Older People 
(Wales)  

HL 6, 32, 37 Framework legislation; 
accountability issues 

1st & 2nd Reports 

Fraud  HL 7, 72, 87 No const significance 
 

NFA 

Merchant Shipping 
(Pollution)  

HL 8, 14 No const significance 
 

NFA 

Borough Freedom 
(Family Succession)  

HL 9 No const significance 
 

NFA 

Children and 
Adoption  

HL 10, 25, 40 No const significance 
 

NFA 

Commons  HL 11, 39, 49, 134 No const significance 
 

NFA 

Harbours  HL 12 No const significance 
 

NFA 

NHS Redress   HL 22, 45, 77 Concern at power 
conferred to use 
regulations in place of 
primary legislation 

9th  Report 

Company Law 
Reform 

HL 34, 98, 108 Part 31: excessive 
delegated powers  

9th  Report 

Compensation  HL 35, 68, 83 No const significance 
 

NFA 

Constitutional Reform 
(Prerogative Powers 
and Civil Service etc)  

HL 62, 128 Correspondence with 
the Government on 
progress with their 
own draft bill 

NFA 

Safeguarding 
Vulnerable Groups  

HL 79, 101, 115 No const significance NFA 

Childcare HL 85, 123 No const significance 
 

NFA 

Wireless Telegraphy  HL 95, 114 Consolidation bill 
 

NFA 

                                                                                                                                     
9 Government bills in bold type 
10 In their 1st Report (Session 2001–02, HL Paper 11) the Committee decided that they would “aim to report 

on a bill before its second reading in the Lords”, while acknowledging that “a report before second reading 
after a proper inquiry would almost certainly be impossible for a bill starting in the Lords” (para. 32). 
“RA” = Royal Assent. 
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II: House of Commons Bills considered (30) 

 

Title Bill Number Comments11 Action 
Natural 
Environment and 
Rural Communities 

HC 3, 38, 156 No const significance NFA 

Transport (Wales) HC 4 No const significance NFA 
National Lottery  
 

HC 6, 72 Concerns over 
procedure and 
extension to IoM and 
Channel Islands 

9th  Report 

Regulation of 
Financial Services 
(Land Transactions) 

HC 7 No const significance NFA 

Identity Cards 
 

HC 9, 49, 126, 139, 
148, 150, 159, 165 

Concern over access 
to data 

3rd Report 

Violent Crime 
Reduction 

HC 10, 66 No const significance 
 

NFA 

Racial and Religious 
Hatred 

HC 11, 120 No const significance 
 

NFA 

Civil Aviation HC 12, 162, 204 No const significance NFA 
Immigration 
Asylum and 
Nationality 

HC 13, 70, 145 Concerns over rights of 
appeal, residence etc. 
See also JCHR report 

9th Report 

International 
Development 
(Reporting and 
Transparency) 

HC 19, 130 No const significance NFA 

London Olympic 
Games and 
Paralympic Games 

HC 45, 62, 146 No const significance NFA 

Electoral 
Administration 

HC 50, 90 Would have preferred 
pre-leg scrutiny 

Members to speak at 
2nd Reading 

European Union 
(Accessions) 

HC 51 No const significance 
 

NFA 

Terrorism 
(Northern Ireland) 

HC 52 No const significance NFA 

National Insurance 
Contributions 

HC 53 Money bill NFA 

Terrorism HC 55, 77, 84, 124, 
138 

Concerns over process 4th Report 

Council Tax (New 
Valuation Lists for 
England)  

HC 57 No const significance NFA 

Animal Welfare  
 

HC 58, 117 No const significance NFA 

Work and Families  HC 60, 103, 178 No const significance NFA 
Health  HC 69, 110 No const significance 

 
NFA 

Childcare HC 80, 107, 143, 202 No const significance NFA 
Armed Forces HC 94, 172 Issue of whether an 

Ombudsman should 
be provided; need to 
take account of 
Deepcut inquiry 

13th Report 

                                                                                                                                     
11 “We…intend to use the period when a bill is passing through the Commons to research the issues it raises, 

including taking evidence. The argument that such examination would be unwise as the details of a bill 
might change before reaching the Lords does not deter us: we will aim to focus on issues of principle, 
which would be unlikely to change.” (1st Report, Session 2001–02, HL Paper 11, para. 33). 
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Government of 
Wales 

HC 100, 121 Aspects of extended 
devolution 

8th & 10th Reports 

Legislative and 
Regulatory Reform 

HC 111, 141 Sweeping Henry VIII 
powers 

11th Report 

Police and Justice  HC 119, 158 Concerns over issues 
of governance, 
independence, 
sentencing 

12th Report 

Northern Ireland 
(Miscellaneous 
Provisions)  

HC131, 175 No const significance NFA 

Education & 
Inspections 

HC 134, 181 No const significance 
 

NFA 

Housing 
Corporation 
(Delegation) 

HC 164 Retrospective 
legislation, 
satisfactorily explained  

NFA 

Northern Ireland HC 169 Concern at principle 
of disbanding 
Assembly without 
election; Henry VIII 
powers 

Corresp with Lord 
Rooker 

Emergency Workers 
(Obstruction) 

HC 20, 176 No const significance 
 

NFA 
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APPENDIX 3: CHAIRMAN’S LETTER TO THE LORD CHANCELLOR 

Letter from the Chairman to the Rt Hon the Lord Falconer of Thoroton 

As you know, the terms of reference of the Constitution Committee, which I chair, 
require us “to examine the constitutional implications of all public bills coming 
before the House; and to keep under review the operation of the constitution.” In 
performing our scrutiny function, which includes consideration of draft bills, we 
ask ourselves whether proposed legislation raises issues of principle affecting a 
principal part of the constitution. The subject matter of the draft Tribunals, 
Courts and Enforcement Bill clearly does affect important constitutional 
arrangements, most notably the administration of justice through tribunals (which 
provides a system for accountability over government decisions as well as practical 
remedies in particular cases), judicial review and appointments of judges. 

On more than one occasion in the recent past the Committee has expressed 
disappointment that Government proposals affecting important constitutional 
issues have not been published in draft before formal introduction to Parliament. 
The current draft bill is therefore welcome. What is less encouraging is your 
Department’s choice of the consultation period (25 July to 22 September 2006). 
As the Cabinet Office’s Guide to Legislative Practice makes clear, one of the main 
purposes of draft bills is to elicit potential parliamentary objections (paragraph 
18.4). The draft of this bill was published on the same day that this House rose for 
the summer recess and the consultation period ends more than two weeks before 
the House resumes. As could readily have been anticipated, this has prevented any 
effective scrutiny and deliberation on the draft bill by the Committee. Our 
substantive comments on the proposals will therefore have to wait until the bill is 
introduced to the House. You may however find it helpful if I were to provide a 
preliminary summary of three broad areas of constitutional concern. 

The first relates to the need to encourage diversity in the range of persons available 
for selection for appointments to the judiciary, which is now of course a statutory 
duty enshrined in the Constitutional Reform Act 2005, and one that commands 
widespread support. The policy of the draft bill, in clause 41 and schedule 10, to 
reduce the qualifying periods for eligibility for appointment to a wide range of 
judicial posts from10 to 7 years, or 7 to 5 years, is of a different type. It is not 
obvious that allowing people with less experience than is currently the case to be 
appointed as judges is a satisfactory trade-off to achieve the goal of a judiciary that 
is more reflective of the society it serves. Indeed, I understand that the Judges’ 
Council is opposed to this proposal and fears that shortening the qualification 
period may have an adverse effect on public perceptions of and confidence in the 
judiciary. When the bill is introduced, I am sure the Committee will wish to 
examine this aspect of the bill with care and weigh up the competing arguments. 

Secondly, the draft bill also introduces a number of innovations in relation to 
judicial review of tribunal decisions, including a judicial review role for the newly 
established Upper Tribunal. When the bill comes before the Committee, we will 
be concerned to ensure that these new arrangements do not have any unintended 
impact on the robust upholding of the rule of law. 

Thirdly, the consequences of asymmetric devolution are apparent in the 
arrangements for the composition of and appointment to the proposed 
Administrative Justice and Tribunals Council (in schedule 7 to the draft bill). I 
note that while express provision is made for the inclusion of the Scottish Public 
Services Ombudsman in the Scottish Committee, and the Public Services 
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Ombudsman for Wales in the Welsh Committee of the AJTC, there appears to be 
no guaranteed place for the Local Government Ombudsman (the Local 
Commissioners for Administration in England) on the Council. I am sure that the 
Committee will in due course consider any constitutional issues arising from the 
Council’s proposed composition and role. 

6 September 2006 

Letter from the Rt Hon the Lord Falconer of Thoroton 

Thank you for your letter of 6 September about the constitutional implications of 
the Tribunals, Courts and Enforcement Bill. 

I am sorry that you feel that the time limit for commenting on the Bill has 
prevented any effective scrutiny by the Committee at this stage, and I am grateful 
that you have been able to comment, notwithstanding that Parliament is in recess. 
I had hoped to publish the Bill well before the summer recess, as with the other 
two draft Bills I published this Session, but this was not possible. While the formal 
deadline for comments has now passed, if the Committee wishes to feed in any 
further points on the drafting before the Bill is introduced to Parliament, then I 
would of course be happy to consider them, time permitting. 

On the preliminary points you have raised. I disagree that reducing the qualifying 
periods for eligibility for appointment to judicial office is a trade-off to achieve a 
more diverse judiciary at the expense of the requisite experience for judicial office. 
The current eligibility criteria, which merely require an applicant for judicial office 
to have held rights of audience for a particular period of time, do not provide a 
meaningful measure of experience or expertise as there is no necessity to have 
exercised these rights during that period. 

The Bill introduces a requirement that a person with a relevant qualification must 
also have gained legal experience to be eligible for office. Requiring a candidate to 
have gained real post-qualification experience in law in order to be come eligible is 
a much better indicator of suitability and justifies the reduction the qualifying time 
period. This, coupled with other measures in the Bill, will in fact enable candidates 
with a wider range of skills and experience, who have previously been excluded 
from consideration, to apply for judicial office. 

Ensuring that public confidence in the judiciary is maintained is of critical 
importance, but there is no indication that opening up judicial appointments to a 
wider range of applicants would diminish this. Indeed extending eligibility and 
creating a broader and more diverse pool of potential candidates is likely to lead to 
a judiciary that is, and is perceived to be, more representative and in touch with 
the society it serves. 

Regardless of any changes to the statutory eligibility requirements, all applicants 
will continue to be rigorously assessed and have to meet the demanding criteria set 
by the Judicial Appointments Commission in order to be recommended for 
appointment. There will be no compromise on ensuring the existing high 
standards of our judiciary are maintained. 

I note your concerns about the provisions governing judicial review of tribunal 
decisions. These provisions are designed to give tribunal users the benefit of the 
specialist expertise of the new Upper Tribunal in certain judicial review cases. This 
will be limited to types of cases specified in a direction to be made by the Lord 
Chief Justice of England and Wales, or where the High Court orders the transfer 
of an individual case, because it considers it just and convenient to do so. The idea 
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for this change came from the judiciary and it does not in any way reduce the 
availability of judicial review. 

On your final point about the composition of the Administrative Justice and 
Tribunals Council, I am keen to keep the size of the new Council manageable and 
to ensure that its composition means that members can devote a reasonable 
amount of their time to its work. I do not want to increase the ex officio 
membership any further for that reason. I have in the past year appointed a 
recently-retired Local Government Ombudsman to the Council on Tribunals and 
I believe that will prove to be a more effective way of bringing that kind of 
expertise to both the existing and the future Council. 

I hope this letter allays your concerns. But if the Clerk to your Committee would 
like further information on these or any other points raised by the Bill, then 
members from the Bill Team stand ready to assist. 

5 October 2006 



 FINAL PROGRESS REPORT 2005-06 17 

APPENDIX 4: CORRESPONDENCE ON THE CONSTITUTIONAL 
REFORM (PREROGATIVE POWERS AND CIVIL SERVICE ETC) BILL 

Letter from the Chairman to Lord Bassam of Brighton 

I was abroad at the time of the second reading of this bill, but have read the 
Hansard second reading debate on 3 March with interest. As you will know, the 
Committee, which I chair, is currently undertaking an inquiry into aspects of the 
Royal Prerogative, in particular the power to deploy British forces overseas, and it 
would not be appropriate at this time to comment on those parts of the bill which 
deal with them. The clauses dealing with the Civil Service, however, are of equal 
interest, and we were interested to see you reported in Hansard (col 483) as having 
said: 

“Noble Lords will be aware that, in November 2004, we published a draft Civil 
Service Bill for consultation—I have been reminded of that many times today. We 
were the first government ever to do this. We are grateful to the noble Lord, Lord 
Lester, and the Public Administration Select Committee for their work on the 
draft Bill, which we found helpful in developing our proposals for consultation.  
As your Lordships know, the Government are considering the responses received 
during the consultation exercise. I repeat what I often say on these matters: we will 
make a Statement in due course.” 

As I am sure you know, the Committee decided to respond to the Government’s 
2004 consultation document and, in February 2005, I wrote to the Cabinet Office 
to say that such a bill was long overdue. A copy of that letter is enclosed. Briefly, 
we said that we shared the views expressed by, among others, the Select 
Committee on Public Administration, the Committee on Standards in Public Life 
and Lord Lester that the principles concerning the organisation and performance 
of the Civil Service should be enshrined in legislation as soon as possible so as to 
command confidence in its continuing political impartiality both among those 
directly involved in the process of government and among citizens generally. 

That remains the Committee’s view, and we were somewhat disappointed by the 
imprecision of your undertaking to make a statement “in due course”. We wonder, 
therefore, whether you could put this into a parliamentary context. That is to say, 
will there be a statement during the current session? Can we expect a bill, 
reflecting comments received during the consultation exercise, to be included in 
The Queen’s speech in November? 

That apart, now the consultation exercise is over, are you able to supply us with a 
summary of the responses to it? 

13 March 2006 

Letter from Lord Bassam of Brighton 

Thank you for your letter of 13 March asking about the draft Civil Service Bill. 

We are grateful to your Committee for its contribution to the consultation on the 
draft Civil Service Bill. As I said in the second reading debate on 3rd March, we are 
currently considering the responses received to the consultation exercise and will 
make a statement in due course. I am afraid that I cannot be more specific on 
timing at this stage. As I am sure you will appreciate, any legislation has to 
compete for its place alongside many other priorities. 
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However, we are currently looking at issues in the consultation to see what more 
can be done without legislation. As a result of this, in January, a new Civil Service 
Code was launched for consultation. You will be interested to know that included 
in the Code, is the right for the Civil Service Commissioners to consider taking 
direct a complaint or concern from a civil servant about an issue under the Code. 
This was one of the issues raised in the consultation on a Civil Service Bill. 

21 March 2006 

Letter to Lord Bassam of Brighton 

I am grateful for your letter of 21 March. I have to say that while I was 
disappointed, I was not particularly surprised to read that you could not predict 
when either a statement could be made or legislation introduced. 

However I find it strange that, more than a year after the deadline for submission 
of responses to the Government’s consultation document on a draft Civil Service 
Bill (Cm 6373), you are not able to supply a summary of those responses even 
though, as you say in your letter, they are being used to inform your consideration 
of future policy. Is it not normally the case that such summaries are published 
within three months? 

28 March 2006 

Letter from Lord Bassam of Brighton 

Thank you for your further letter of 28 March asking about the draft Civil Service 
Bill.  

As I said in my previous response, we are currently considering the responses 
received to the consultation exercise and will make a statement summarising the 
response in due course.  

18 April 2006 

Letter to Lord Bassam of Brighton 

I was somewhat surprised that your reply (on 18 April) to my letter of 28 March 
did not respond to the specific question raised in that letter, namely whether or not 
it was normal practice to publish summaries of consultation exercises within three 
months of the closing date of the consultation and if so when these would be 
available to Parliament. 

You will be aware of the Cabinet Office’s ‘Code of Practice on Consultation’, 
published in January 2004. This is available on the internet, at 
www.cabinetoffice.gov.uk/regulation/consultation/code/index.asp. In his foreword 
to the code, the Prime Minister stated that “… there is much more we can do to 
improve the effectiveness of the way we consult with stakeholders. This new, 
revised code will help focus those efforts. It … strengthens the commitment to 
providing respondents with feedback and to following better regulation best 
practice”. 

Section 4 of the code provides guidance on that feedback, and requires that a 
summary of responses should be published, “as far as possible … within three 
months of the closing date of the consultation.” The draft Civil Service Bill was 
published as a consultation document in November 2004, with a deadline for 
responses of 28 February 2005. If the code of practice had been followed, a 
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summary of responses should have been published at the end of May 2005. One 
year later, this still has not happened. 

Hence the surprise, both on my own part and on the part of colleagues on the 
Committee, that your letter of 18 April should simply reiterate the non-committal 
remarks you had made earlier, and fail even to acknowledge, let alone respond to 
the question about the normal timescale for publishing summaries of responses to 
consultation exercises. We are of course accustomed to temporising letters, but do 
not expect specific questions to be completely ignored. I should therefore like to 
put the earlier question again, and ask a supplementary—namely, why has the 
Cabinet Office ignored its own guidelines and failed to publish a summary of 
responses to a consultation document within three months of the closing date of 
the consultation? 

5 May 2006 

Letter from Lord Bassam of Brighton 

Thank you for your further letter of 5 May asking about the draft Civil Service Bill 
consultation responses. I apologise for the delay in responding to you. 

As you know, the Cabinet Office has also been consulting on a new Civil Service 
Code and it has been considering the responses to that exercise alongside the 
responses to the Civil Service Bill. For example, the proposed new Code provides 
for civil servants to make a complaint direct to the Civil Service Commissioners, a 
proposal that was set out in the Civil Service Bill consultation document. 

Therefore, whilst the Cabinet Office’s Code of Practice on Consultation states that a 
summary of responses should be published as far as possible within three months of 
the closing date of the consultation—on this occasion it has not been possible to 
do this. 

26 May 2006 

Letter from Lord Bassam of Brighton 

In my letter to you of 26 May in response to yours of 5 May about the draft Civil 
Service Bill consultation responses, I referred to the consultation on a new Civil 
Service Code. 

I am sending you a copy of the new Civil Service Code, which the Government is 
publishing today. I mentioned in my letter that the draft Code on which we were 
consulting provided for civil servants to make a complaint direct to the Civil 
Service Commissioners, a proposal that was set out in the Civil Service Bill 
consultation document. This is now contained in the final version of the Code. 

Our aim in revising the Code has been to make it more relevant and accessible to 
all civil servants, whatever their jobs and wherever they work. 

The Prime Minister will today be issuing a Written Ministerial statement 
announcing the new Code, and copies, together with a summary of responses 
received, will be placed in the Libraries of the House. 

6 June 2006 

Letter to Lord Bassam of Brighton  

I am grateful for your letters of 26 May and 6 June. 
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In your earlier letter you said that the ongoing consultation exercise on the Civil 
Service Code constrained you from publishing the responses to the earlier exercise 
on the draft Civil Service Bill. I hope I am right in assuming that the conclusion of 
that exercise, announced in your more recent letter, means that that constraint no 
longer exists and that we shall shortly see those earlier responses. Can you predict 
a date? 

14 June 2006 

Letter from Lord Bassam of Brighton  

Thank you for your letter of 14 June asking about the draft Civil Service Bill 
consultation responses. In particular you ask, now that the new Civil Service Code 
has been published, when the responses to the draft Civil Service Bill will be 
published. 

I am afraid that I can only reiterate what I have said previously. We continue to 
consider the responses received to the consultation exercise, as well as listening to 
the feedback we have received on the new Civil Service Code which has been 
extremely positive. At this stage, therefore, I am afraid that I am unable to be more 
specific on the timing of our response. 

3 July 2006 
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APPENDIX 5: CORRESPONDENCE ON THE NORTHERN IRELAND 
BILL 

Letter from the Chairman to Lord Rooker  

At its meeting on 26 April, the Committee, which I chair, considered the version 
of the Northern Ireland Bill introduced into the House of Commons (HC 169) 
while it was having its second reading in that House. In our deliberations we 
acknowledged the Government’s overarching responsibility for the good 
government of Northern Ireland, and welcomed the prospect that, facilitated by 
this bill, progress might be made towards restoring devolved democratic 
government in the foreseeable future. The Committee was, however, concerned 
that the bill raised two important aspects of constitutional principle, and asked me 
to write to you to seek clarification ahead of the second reading debate in the 
House of Lords next week. 

The first concern relates to what will happen if the special Assembly established by 
the bill fails to agree on the formation of an Executive by 24 November. In these 
circumstances, the Government says it will be forced “to close the book on 
devolution for the foreseeable future”. The question considered by the Committee 
is whether it would be contrary to constitutional principle to disband the Assembly 
created by the Northern Ireland Act 1998 without first giving the electorate an 
opportunity to elect a new Assembly. In a constitutional democracy, there is a 
heavy onus on a government that seeks to cancel elections to provide (at the very 
least) a persuasive and principled explanation for such a course of action. This is 
particularly so when one recalls that the creation of the Assembly was supported 
by a large majority of the people of Northern Ireland in the 1998 referendum on 
the Belfast Agreement. 

The Committee noted that in their joint statement on 6 April 2006, the Prime 
Minister and the Taoiseach said “If by 24 November the Assembly has failed to 
achieve this [agreement on the Executive], we do not believe that any purpose 
would be served by a further election at that point or a few months later in May 
2007. We do not think that the people of Northern Ireland should be asked to 
participate in elections to a deadlocked Assembly.” In your own response to a 
question in the House from Lord Tebbit, you asked rhetorically “We are faced 
with a new election next year, but for what? For four and a half years without an 
Assembly operating?” (HL Hansard, 18th April, cols 1024–1025). 

The Committee was puzzled by these comments. If, contrary to the policy of the 
bill, an election was to be provided for after a failure of the special Assembly to 
agree by 24 November, the current suspended and deadlocked Assembly would be 
dissolved. The subsequent election would be to choose 108 Assembly Members 
for a new Assembly. That new Assembly might or might not be as deadlocked as 
its predecessor—the result would depend on how the electorate voted. One may 
speculate about the outcome of fresh elections, and we understand the 
Government’s wish to focus the Northern Ireland parties on the serious 
consequences of a failure to form an administration, but it is difficult to see a 
constitutionally principled basis for denying the people of Northern Ireland an 
opportunity to vote at that point. The Committee hope that the Government can 
provide a clearer and more cogent justification. 

The second area of concern relates to the Henry VIII power given to the Secretary 
of State by clause 3 of the bill to “amend, repeal or revoke any enactment passed 
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or made on or before 25th November 2006”. The Committee recognises that this 
power is restricted to the making of “any supplementary, incidental or 
consequential provision” and, of course, such clauses are not uncommon. What is 
more unusual is that one of the “enactments”—perhaps the main enactment—that 
would fall to be amended, repealed or revoked are the provisions of the Northern 
Ireland Act 1998. The 1998 Act has been accepted by the Appellate Committee of 
the House of Lords in Robinson v Secretary of State for Northern Ireland [2002] 
UKHL 32 to be in effect “a constitution” for that part of the United Kingdom. 
The 1998 Act similarly falls into the category of “constitutional statutes” (as 
opposed to “ordinary statutes”) following the judgment of Lord Justice Laws in 
Thoburn v Sunderland City Council [2002] EWHC 195. Where an “incidental and 
consequential” Henry VIII power is likely to be used in relation to such 
constitutional legislation, there is a need for a clear and detailed account of how 
and why the Government intends to exercise that power. This is especially so in a 
context where even minor amendments may well be politically contentious. 

As is now customary, a copy of this letter will be posted on the Committee’s 
website. I am also sending copies to the Conservative and Liberal Democrat 
Leaders, and to the Convenor of the Crossbench peers. 

28 April 2006 

Letter from Lord Rooker  

I am sorry not to have responded earlier to your letter of 28 April about the 
Northern Ireland Bill. I am afraid that it reached me only yesterday (when I was in 
Brussels); and we had found out about it only when Robin Glentoran mentioned it 
to my officials after the Second Reading debate. 

Your Committee has two points of concern about the Bill. The first relates to the 
postponement of the Assembly elections scheduled for May 2007 if our attempt to 
secure devolution under the terms of the Bill fails. I agree with you that elections 
should not be postponed without very strong argument. But I do believe that in 
the circumstances of Northern Ireland, and the constitutional arrangements 
established under the Northern Ireland Act 1998, there are such arguments here. 

The Northern Ireland Assembly elected two and a half years ago has not so far 
been able to meet, because it was clear that if it did, it would fail to secure the 
election of a First Minister and Deputy First Minister leading, under the terms of 
the 1998 Act, to further elections—potentially recurrently. The basic problem is 
that, the system under the devolution under the 1998 Act cannot at present 
operate, because of lack of trust between the parties. That is why it collapsed in 
2002. It must be remembered that for it to operate, a First and Deputy First 
Minister must be elected by the special threshold of 50% of members voting, 
including 50% of nationalists and 50% of unionists. 

The rationale of the present Bill is to bring the Assembly back, initially without its 
powers, with a view to dialogue with and between the parties that might re-
establish the foundations of trust. Such a process cannot be open ended, and that 
it why we have set a deadline for achieving devolution at 24 November. 

If this process of developing accommodation between the parties fails, however, 
there is really no ground for supposing that an election will change matters. It would 
be likely to lead only to a further deadlocked Assembly, which would accordingly 
have to remain in suspension. The fact that the Assembly elected in 2003 has 
remained suspended, with its members being paid whilst being unable to discharge 
their role, has already caused a good deal of public unease in Northern Ireland. It 
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would be widely recognised by the public that such an election was unlikely to result 
in a government, with a significant impact on turnout. There might also be real 
reluctance on the part of well qualified candidates to put themselves forward for jobs 
that they are unlikely to be able to do—or indeed to be paid for, since public 
tolerance of payment of salaries in such circumstances has reached its limit. 

If, regrettably, we do fail to achieve devolution under the terms of the present Bill, 
we believe that the best prospects for eventually re-establishing the Assembly on a 
successful foundation would lie in working to establish political reconciliation, 
rather than holding a further, inevitably divisive, election. 

The Secretary of State set out his view some months ago in Northern Ireland that 
it was inconceivable that we could have a further election in May to a non-
functioning Assembly, and I think there has been little or no serious disagreement 
with this view. 

Turning to your point about clause 3 of the Bill, I acknowledge that it is, in its 
terms, apparently wide. David Hanson addressed this question in the Commons 
(27 April, col 802): 

…clause 3 allows the Secretary of State to make orders in relation to matters 
arising as a result of things done under the Bill. It is intended to be used to sweep 
up any consequential or unforeseen matters relating to, particularly, the recall of 
the Assembly, the repeal of the 2000 Act, the postponement of elections or the 
dissolution of the Assembly. 

…the Bill was put together in some haste following the decision of the Prime 
Minister and the Government to adopt this route. Changes may well be needed 
that would require primary legislation unless we gave the Secretary of State this 
power. The power is focused and not meant to have a widespread application. The 
Bill is short and concise and, in any event, the level of detail required in an order 
made under clause 3 is not suitable for inclusion in primary legislation. In case 
there is any misunderstanding, I can assure Members that clause 3 cannot be used 
to effect changes to, for example, the operation of the institutions as envisaged 
under the comprehensive agreement of December 2004. 

In respect of the Northern Ireland Act 2000, in particular, I should emphasise that 
when the Act was passed, it made quite lengthy provision for the switch of 
executive functions from the devolved executive to central government. We would 
need to ensure that the reverse can happen upon full restoration and repeal of the 
2000 Act. For example, we may need provision to ensure that consultation 
exercises can be implemented and that existing exercises, currently being 
undertaken under the authority of the Secretary of State, can continue under the 
authority of a Minister of the Northern Ireland Executive. Equally, we would want 
to ensure that existing recruitment drives or appointment processes can continue 
and will not be required to cease or start again on the transfer of powers. 

I take comfort here from the fact that the Delegated Powers Committee in its 
report on the Bill of 26 April concluded in reference to this clause that: 

This bill is proceeding with some expedition through its parliamentary stages and 
if the House accepts that as appropriate, we believe it can accept that some 
incidental and consequential amendments to other legislation, not identified in the 
bill, may be necessary and that it can be left to subordinate legislation. 

I am copying this letter to the leaders of the Conservatives and Liberal Democrats 
in the House, to Robin Glentoran and Trevor Smith and to the convenor of the 
Cross Bench Peers. 

4 May 2006 
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APPENDIX 6: CORRESPONDENCE ON THE DRAFT LEGAL SERVICES 
BILL 

Letter from Lord Hunt of Wirral to the Chairman 

As you may know, a Joint Committee of both Houses has been set up to undertake 
pre-legislative scrutiny of the Government’s Draft Legal Services Bill. As part of its 
inquiry, the Committee would like to give the Constitution Committee the 
opportunity to comment on the Draft Bill. The timetable for the Joint 
Committee’s work is very tight and we have been ordered to report by 25 July. If 
your Committee would like to input to our inquiry, we would be most grateful to 
hear from you by the end of June if at all possible. It would be our intention to 
publish any memorandum submitted by your Committee as an Annex to our 
report. 

I enclose with this letter a copy of the Draft Legal Services Bill and a copy of the 
Call for Evidence. The Committee Clerk, Kate Lawrence, would be happy to 
provide any further information you might require or more copies of the Draft Bill 
on request. 

6 June 2006 

Letter to Lord Hunt of Wirral 

In your letter of 6 June you invited the Committee to assist your pre-legislative 
scrutiny by submitting any comments we had on this draft bill. 

As you know, our terms of reference require us “to examine the constitutional 
implications of all public bills coming before the House; and to keep under review 
the operation of the constitution.” In performing our scrutiny function, we ask 
ourselves whether a bill raises issues of principle affecting a principal part of the 
constitution. We have concluded that two broad issues arise from the draft Legal 
Services Bill, and will need to be borne in mind in both pre-legislative and the 
subsequent parliamentary scrutiny. Neither causes us major concern, although we 
suggest a modification of the procedure for the appointment of the Legal Service 
Board and observe that the provision for appeals does not seem to take account of 
views we have previously expressed. 

The first issue is whether sufficient protection is provided for the independence 
from Government of the legal professions in England and Wales. In this context 
we note that the Legal Service Board, which is to be the “oversight” regulator of 
the profession, will be appointed by the Secretary of State and subject to the 
Principles and Code of Practice operated by the Commissioner for Public 
Appointments. We have noted that both JUSTICE and the Law Society have 
reservations on this score, with the latter advocating an independent selection 
panel, modelled on the Judicial Appointments Commission. We acknowledge the 
concerns expressed by the two organisations and, although we do not consider 
them conclusive, suggest that since doubts have been raised, and the principle of 
the independence of the legal profession is constitutionally important, there could 
be merit in the LSB being further removed from Government than currently 
proposed. But rather than creating another entity, we wonder whether the Judicial 
Appointments Commission—which is appointed by the Monarch rather than the 
Secretary of State, could not itself take on such a responsibility. 
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The second constitutional issue relates to accountability, and specifically the 
regulatory regime proposed by the draft bill. As you know, this committee 
published a report on “The Regulatory State” in 2004, which considered this 
subject in some detail. We are pleased to note that the bill provides a channel of 
appeal against financial penalties (clause 32). There are, however, several other 
regulatory decisions (including intervention directions and cancellation of 
designation as an approved regulator) in respect of which the only avenue of 
challenge appears to be judicial review. In chapter 11 of our 2004 report we noted 
problems with judicial review and recommended that “appeals should provide an 
opportunity for the regulated to have their objections reviewed on the merits of the 
case” (para 230). 

On the parliamentary front, we are pleased to see that the operation of the new 
regulatory system will be subject to annual reports to Parliament and within the 
terms of reference of the Constitutional Affairs Select Committee of the House of 
Commons and, of course, the new ad hoc House of Lords Committee on 
Regulators. 

29 June 2006 

Letter from Lord Hunt of Wirral 

I am writing to thank you and the Constitution Committee for your memorandum 
on the Draft Legal Services Bill which the Committee found extremely useful in its 
deliberations. I enclose a copy of our Report on the draft Bill which is published 
tomorrow. You will see that we shared concerns about both the issues raised in 
your memorandum and in paragraph 191 we have supported your Committee’s 
recommendation for a right of appeal against regulatory decisions of the Legal 
Services Board on the merits of the case. We have printed your Committee’s 
memorandum as an Appendix to our Report. 

With thanks once again for your assistance. I would be grateful if you could pass 
on my thanks to your Committee members. 

24 July 2006 


