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First Progress Report 2005–06 

INTRODUCTION 

1. The Committee is appointed by the House of Lords “to examine the 
constitutional implications of all public bills coming before the House; and to 
keep under review the operation of the constitution”. In carrying out the 
former function during the current session, we have considered the 
constitutional implications of all Government bills currently before the 
House. 

2. In the case of two Bills, there were issues which aroused concerns of principle 
affecting a principal part of the constitution on which we sought clarification 
from the Government. The Government’s replies have provided some 
valuable insights and we believe the House will find it helpful to have copies 
of that correspondence. 

COMMISSIONER FOR OLDER PEOPLE (WALES) BILL 

3. This Bill seeks to create a new office, the Commissioner for Older People 
(Wales), with the remit of promoting and protecting the interests of older 
people in Wales in relation to the administration of the public services that 
have been devolved to the National Assembly for Wales (“the Assembly”) 
under the Government of Wales Act 1998. Our concerns with this Bill cover 
a question of general principle and more detailed issues of accountability. On 
the general question, we are concerned that it is in effect an enabling Bill, 
authorising the making of regulations by the Assembly on matters that would 
usually be contained in the Bill. As to the issues of accountability, it is not for 
us to express a view on the merits of the proposed Commissioner but, given 
the extent to which the Bill is “framework” legislation, we felt it necessary to 
seek clarification of nine matters relating to the new office. 

4. We therefore wrote on 21 June 2005 to Lord Evans of Temple Guiting, and 
he replied on 30 June 2005. Attached to his reply were three documents: (1) 
the memorandum from the Wales Office to the Delegated Powers and 
Regulatory Reform Committee1, setting out the extent of and justification for 
the clauses that delegate legislative powers to the Assembly; (2) a statement 
of the Assembly’s policy intentions for making the delegated legislation, on 
the assumption that the Bill receives the approval of Parliament; and (3) the 
Government’s response to the nine specific questions on which we had 
sought clarification. 

5. We are grateful for this information. Except for the memorandum to the 
Delegated Powers and Regulatory Reform Committee (that largely 
duplicated material contained in the statement of the Assembly’s policy 
intentions), the exchange of correspondence can be found at Appendix 1. It 
is to be noted from Lord Evans’s reply that the date of the Grand Committee 
has been deferred, that he has undertaken to make available before the 
Grand Committee meets all the Government’s intended amendments to the 

                                                                                                                                     
1  Annex 1, 2nd Report, Session 2005–06 (HL Paper 17) 
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Bill, and that time is needed for policy agreement to be obtained to those 
amendments and for the necessary drafting to be done. 

6. On the general question that we raised, Lord Evans has confirmed that the 
present Bill reflects the broader approach to the drafting of legislation to 
confer powers on the Assembly that has been followed in the case of some 
but not all bills concerned with Wales since devolution. We have noted in 
this respect the relevant passages in the Government’s white paper, Better 
Governance for Wales2, namely paragraphs 3.8–3.21. However, we draw 
attention to the difficulties that the present interim situation with regard to 
legislating for Wales creates for the House, since the House is being asked to 
consider a legislative proposal that in important respects is not clear on the 
face of the Bill and requires a considerable amount of supporting material to 
be read by way of explanation. As regards the specific matters of the 
accountability of the Commissioner and how the office will relate to other 
agencies, it seems to us to be clear from the Government’s reply that certain 
matters that may well be of concern to the House have yet to be settled at the 
level of the Welsh Office and the Assembly. In the circumstances, the 
Government’s decision to delay debate of the Bill in Grand Committee 
appears to us to be a welcome opportunity to address these issues. 

7. During further consideration of Lord Evans’s reply to our original concerns, 
we noted that clause 9, that enables the Commissioner to examine the cases 
of particular older people, gives him wide-ranging powers to require evidence 
to be given by persons that include the Assembly, persons who have 
requested examination of an individual case, and agencies and persons who 
have been concerned in handling the older person’s affairs. In essence, the 
clause will require the Commissioner to conduct an inquiry by means of 
statutory powers into how public services in Wales have affected the 
individual in question. After completing his inquiry, the Commissioner will 
have a duty to report on his findings. The term “inquiry” is not used in the 
Bill, but we have been prompted by the content of Clause 9 to send a further 
letter to Lord Evans, asking whether the proposed procedure of examination 
may constitute an inquiry for the purposes of the Tribunals and Inquiries Act 
1992, section 1(1)(c) of which refers to “administrative procedures involving, 
or which may involve, the holding by or on behalf of a Minister of a statutory 
inquiry, or any such procedure” (emphasis supplied). Assuming that it may do 
so, we have sought clarification of whether inquiries conducted by the 
Commissioner will be subject to the oversight of the Council on Tribunals 
and whether the Council will be consulted on the procedures that the 
Commissioner should follow. In any event, we are in no doubt that the 
conduct of such an inquiry or examination must conform to the principles of 
fairness, openness and impartiality that have long been accepted as 
fundamental to administrative justice. 

EQUALITY BILL 

8. In our view, this Bill is of constitutional significance in that it proposes to 
create a Commission for Equality and Human Rights that will replace the 
three existing anti-discrimination bodies—the Equal Opportunities 
Commission, the Commission for Racial Equality and the Disability Rights 
Commission—and will exercise new functions in relation to human rights, 

                                                                                                                                     
2  Cm 6582 
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including the task of promoting respect for human rights and compliance by 
public authorities with their duties under the Human Rights Act 1998. 
Because of the wide-ranging powers that the Commission will exercise, in 
respect of existing equality legislation and in relation to human rights, the 
status of the Commission and its relationship with Government and 
Parliament will be of particular importance. 

9. On 21 June 2005, we wrote to the Lord Chancellor setting out matters that 
appeared to us to raise questions calling for clarification, and seeking 
amplification of the Government’s position in relation to aspects of the Bill. 
On 30 June, Baroness Ashton of Upholland, Parliamentary Under-Secretary 
of the Department for Constitutional Affairs, replied to our letter. This 
exchange of letters is at Appendix 2. 

10. We are grateful for the consideration that Baroness Ashton has given to the 
matters that we raised and note that the Government expect the new 
Commission “to speak out as a ‘critical friend’ of government, as the existing 
equality Commissions do, providing robust, honest comment on the issues of 
the day”. However, it is clear from the Minister’s reply that the Government 
are wholly satisfied that the non-departmental public body (NDPB) 
framework will be appropriate for the new Commission and see no need for 
additional arrangements for securing its independence and accountability, 
whether in regard to its functions in respect of equality or in the promotion 
of respect for human rights. In our view, the matters that we have raised with 
the Government merit further attention from the House during proceedings 
on the Equality Bill. 
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APPENDIX 1: CORRESPONDENCE ON THE COMMISSIONER FOR 
OLDER PEOPLE (WALES) BILL 

Letter from the Chairman to the Lord Evans of Temple Guiting, Wales 
Office 

The Constitution Committee, which I chair, has scrutinised this Bill and has asked 
me to raise with you several aspects of the Bill that require clarification. They 
concern questions of general principle and more detailed issues of accountability. 

Taking the general issue first, we are concerned at the extent to which this is in 
effect an enabling Bill, authorising the making of regulations by the National 
Assembly for Wales to be made on many matters which would in usual practice be 
found with the Bill itself, matters that concern the purposes of the new 
Commissioner, the powers that the Commissioner will exercise to carry out those 
purposes and also the status of the Commissioner. We recognise that the Bill is 
supported by the National Assembly for Wales, and presume that the use of these 
broad delegated powers is intended to get round the difficulty of the lack of 
legislative powers available to the National Assembly for Wales on matters such as 
the position of older people. Since, as a matter of constitutional principle, the use 
of framework legislation and Henry VIII powers is to be avoided, and when 
necessary should be hedged with appropriate safeguards, I should welcome your 
assurance that the form of this Bill does not reflect an inadvertent change in 
legislative drafting policy for the UK as a whole. However, it is possible that the 
drafting of the Bill in this way reflects to some extent the recommendations made 
in chapter 13 of the Richard Commission’s report (paragraphs 13–20) and in 
chapter 14 of the same report (paragraphs 25–27). If that is the case, I should 
welcome your confirmation that this is indeed an instance of “framework 
legislation” for Wales and would value your general comments on it. 

As to the specifics, the Committee does not express a view on the merits of the 
proposed new Office, but has asked me to set out nine issues on which we hope 
you will be able to provide clarification: 

1. Since the Commissioner will have the function of reviewing action by the 
Assembly and other public authorities, who will appoint the Commissioner? 
Schedule 1, para 2, states that regulations “may make provision as to the 
appointment of the Commissioner” and as to his term of office and the 
circumstances in which he may be removed or suspended. Is it intended that 
the Commissioner’s independence of the Assembly or other public 
authorities should be protected? If so, what form will that protection take? 

2. What kind of “examination” of the cases of individual older persons is it 
intended that the Commissioner will be authorised by regulations to make 
(clause 9)? 

3. What will be the legal effect, if any, of the guidance on best practice issued by 
the Commissioner (clause 11)? 

4. Once the Commissioner has reported about the discharge of particular 
functions (clause 14), will the Commissioner have power to require or 
recommend any action to be taken, or any remedy to be provided if an 
individual has not been well treated? 

5. The Commissioner will not be authorised to act in any case in which court or 
tribunal proceedings are pending (clause 15). Is it intended that the 
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Commissioner will be able to act in any case while an investigation is being 
made into a complaint of maladministration involving older people—whether 
in the devolved government, local government or the NHS? 

6. What provision will be made to deal with the overlap between the 
Commissioner’s functions and those of the Public Services Ombudsman for 
Wales? Is it intended that the Commissioner should act as an Older Persons’ 
Ombudsman? Will there be power to deal with such matters by the making 
of regulations? 

7. Will the Commissioner’s functions overlap with those of the Commission for 
Equality and Human Rights (proposed by the Equality Bill): (a) when the 
law on discrimination is extended to include age-discrimination; (b) so far as 
the human rights of older persons are concerned? 

8. Would the purposes of the Bill be served by the appointment of a senior 
member of the Assembly with executive responsibility for promoting and 
safeguarding the interests of older persons? 

9. Clause 18 requires the Commissioner to have regard to the UN Principles 
for Older Persons adopted by the UN General Assembly on 16 December 
1991. Are we to infer from this that public authorities elsewhere in the 
United Kingdom are not required to have such regard? 

I should perhaps add that, following the coming into force of the Freedom of 
Information Act, a copy of this letter will be put on our website in the next day or 
so. Naturally, so too will your reply when it is received. 

I look forward to receiving your comments before the bill starts its Committee 
stages. 

I am sending copies of this letter to the Lord Chancellor and to the Secretary of 
State for Wales. 

21 June 2005 

Reply from the Lord Evans of Temple Guiting 

Thank you for your letter of 21 June. 

This is indeed a largely enabling bill, but it is not unprecedented in its approach to 
devolving powers to the National Assembly. I hope I shall be able to satisfy you 
that the subordinate legislation powers conferred on the Assembly by this Bill are 
appropriate, that the proper degree of scrutiny and accountability would apply to 
their exercise and that the Assembly’s policy intentions are within the scope and 
spirit of the powers. 

Let me address the general matters first. Lord Richard’s Report was, of course, 
made to the National Assembly for Wales, not to the Government. However, it has 
informed the debate since then and on 15 June, the Government published the 
White Paper “Better Governance for Wales” Cm 6582. This says (para 3.12) that 
“the Government intends for the future to draft Parliamentary Bills in a way which 
gives the Assembly wider and more permissive powers to determine the detail of 
how the provisions should be implemented in Wales”. This is very close to the 
proposals in chapter 13 of the Richard Commission’s report. 

However, the White Paper also makes clear in paragraphs 3.10 and 3.11 that 
practice in drafting Bills for Wales has been inconsistent; some Bills have given the 
Assembly broad delegated powers; others have not. This Bill, published before the 
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White Paper, reflects the broader approach to the drafting of legislation providing 
powers for the Assembly since the passage of the Government of Wales Act 1999. 

The scope for the Assembly, by way of subordinate legislation, to appoint the 
Commissioner, determine his functions and make associated provision follows 
quite closely the precedent set in the drafting of the legislation for the Children’s 
Commissioner for Wales. Indeed much of the detail is based on those provisions. 
In a number of other pieces of Wales-only legislation (the Health (Wales) Act and 
the Public Services Ombudsman (Wales) Act for example) a similarly enabling 
approach was adopted. 

The procedure for making subordinate legislation in the Assembly entails a greater 
degree of scrutiny than the Parliamentary negative resolution procedure. But that 
process, rigorous though it is, is not in itself a case for a more permissive approach 
to framing subordinate legislation powers for Wales. 

The government is obliged to explain to Parliament how the grant of powers to 
make subordinate legislation in any Bill would enable the achievement of policy 
intentions and why they represent an appropriate alternative to setting the required 
detail on the face of the Bill. 

As is normal therefore, we have fulfilled this obligation in respect of this Bill by 
submitting a memorandum to the Delegated Powers and Regulatory Reform 
Committee. I attach a copy (Doc.1) 

That document puts the case for providing the Assembly with subordinate 
legislation powers as opposed to setting detail on the face of the Bill, it places those 
proposals in the context of the devolution settlement and explains the limitations 
on the exercise of the powers. But Parliament may still wish to be assured that the 
Assembly’s policy intentions in respect of the exercise of those powers would be 
appropriate to the nature and scope of those powers. 

Clearly we shall not be able to present draft regulations during the Parliamentary 
stages because the detail is a matter for the Assembly (and some powers are merely 
reserve powers to be utilised in the event of changing circumstances). 

Nevertheless, as part of its policy implementation planning, the Assembly has 
given some thought to what it wants to achieve by way of these powers and has 
prepared a statement of policy intentions. In accordance with previous practice, 
this statement has been made available to members of the House and copies have 
been placed in the printed paper office. I have attached a copy at Doc.2. 

I hope this has dealt satisfactorily with the more general issues. You posed a 
number of detailed questions and I have dealt with these at a little more length in 
the attached Doc.3 

Finally, I would also like to take this opportunity to inform you that we have 
decided to defer the date of the Grand Committee. As we are now close to 
summer recess this means that it is likely to be in the autumn. I gave a 
commitment to bring forward all the Government amendments before Committee 
stage to allow noble Lords a proper and sufficient opportunity to consider and 
debate them. In drafting some of these amendments some unforeseen legal 
technicalities have arisen, which require further consideration. On top of this, 
responses to the public consultation continued to arrive after the closing date. 
Rather than rush things, we decided that we needed more time to give them the 
proper consideration they are due. We also need to allow for policy agreement to 
be granted, and to allow Parliamentary Counsel sufficient time to draft these 
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amendments to their satisfaction, and to maintain their standards, which are 
always of the highest order. I do apologise for this. 

30 June 2005 

Further letter from the Chairman to the Lord Evans of Temple Guiting 

I am grateful for your letter of 30 June in response to concerns I expressed earlier 
about this Bill. We shall publish the exchange in a forthcoming progress report for 
the information of the House. 

During consideration of your reply, we noted that clause 9 of the Bill (enabling the 
Commissioner to examine the cases of particular older people) gives him wide-
ranging powers to require evidence to be given by persons that include the 
Assembly, persons who have requested examination of an individual case, and 
agencies and persons who have been concerned in handling the older person’s 
affairs. In essence, the clause will require the Commissioner to conduct an inquiry 
by means of statutory powers into how public services in Wales have affected the 
individual in question. After completing his inquiry, the Commissioner will have a 
duty to report on his findings. 

Although the term “inquiry” is not used in the Bill, it would appear that the 
proposed procedure of examination may constitute an inquiry for the purposes of 
the Tribunals and Inquiries Act 1992. Section 1(1)(c) of that Act refers to 
“administrative procedures involving, or which may involve, the holding by or on 
behalf of a Minister of a statutory inquiry, or any such procedure” (emphasis 
supplied). I should therefore welcome clarification of whether such inquiries 
carried out by the Commissioner will be subject to the oversight of the Council on 
Tribunals, and whether the Council will be consulted on the procedures that the 
Commissioner should follow. I am sure you would agree that the conduct of any 
inquiry or examination must conform to the principles of fairness, openness and 
impartiality that have long been accepted as fundamental to administrative justice. 

I am copying this letter to the Lord Chancellor and the Secretary of State for 
Wales. 

27 July 2005 
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DOCUMENT 2: STATEMENT OF POLICY INTENTIONS FOR 
SUBORDINATE LEGISLATION—COMMISSIONER FOR OLDER 
PEOPLE (WALES) BILL 

Preamble 

1. This Bill will establish the post of Commissioner for Older People in Wales, 
independent of the National Assembly for Wales and the Government. The 
Commissioner’s role will be, in general, to ensure that the interests of older 
people in Wales are safeguarded and promoted. 

2. The Commissioner for Older People (Wales) Bill also provides a framework 
under which power is to be conferred on the National Assembly for Wales to 
make secondary legislation and issue directions. The Assembly may, by 
exercise of these powers, make detailed provisions as to the appointment, 
staffing, financing and functions of the Commissioner. 

3. The powers conferred on the Assembly by the Bill are exercisable by way of 
regulations made under Assembly subordinate legislation procedures (in 
certain circumstances with the prior consent of the Secretary of State) and 
the issue of directions. Such powers are exercisable under the terms of 
Assembly Standing Orders. Annex A explains these procedures. 

4. The Bill contains 11 powers and one duty to make subordinate legislation 
and two powers to issue directions. Each is listed below, in the order in 
which they appear in the Bill. Where known, details of the date on which the 
powers are to be exercised or come into effect, the nature of the Regulations 
etc to be made and their intended effect is noted. Where possible, an 
indication of their likely content is included. 

The subordinate legislative powers 

Clause 4 Power to amend Schedule 2 

5. Schedule 2 lists those persons whose discharge of functions is subject to 
review by the Commissioner. Clause 4 allows the Assembly to make changes, 
by order, to the list at Schedule 2. The nature of such changes is specified as 
being to add or remove a person from the list or to change their description. 

6. The power to add persons to the list is subject to certain restrictions, 
principally that: 

• the person has functions which are dischargeable in relation to Wales; 

• some or all of the person’s functions are in a field in which the Assembly 
has functions; 

• the person is established by or under an enactment or by virtue of Her 
Majesty’s prerogative or in any other way by a person mentioned in 
Clause 4(2)(c): and 

• that at least half of the person’s expenditure on the discharge of its 
functions in relation to Wales is funded directly by the Assembly. 

7. However, the Assembly may, with the consent of the Secretary of State, 
disapply the last of these criteria when adding a person to the list. 
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8. It is also prohibited to use the power to add to the list any person whose sole 
or main activity is the investigation of complaints or the supervision or review 
of actions taken following the investigation of complaints. 

9. An order to add, omit or change the description of a person may specify 
which services provided by that person are to be subject to review by the 
Commissioner under the powers set out at Clause 3. However, services may 
only be specified if they are in a field in which the Assembly has functions. 

Intention 

10. The power to add a person to the list is required to enable bodies to be 
brought within the Commissioner’s remit which do not currently feature in 
Schedule 2, yet which have a similar role to existing Schedule 2 bodies in 
discharging functions which have an impact on safeguarding and promoting 
the interests of older people in Wales. It may also be used in circumstances 
when the devolution settlement changes so that the functions are then in a 
field in which the Assembly has functions. The power to alter the description 
of a body listed would be used where there is a change in the name of a body 
or, in the case of bodies listed generically, a change in the description by 
which a class of bodies is identified. A body could be removed from the 
Schedule 2 list when it ceased to exist or its relevant functions were 
transferred to another body. 

Clause 6—Review and monitoring of arrangements: supplementary 

11. Clause 6 allows the Assembly to make Regulations conferring power on the 
Commissioner to require prescribed persons to provide any information 
which the Commissioner thinks it necessary or expedient to have for the 
purposes of his or her function of review and monitoring of arrangements, 
under Clause 5. 

Intention 

12. The policy intention is that the Commissioner should be able to obtain such 
information as he or she considers necessary or expedient for carrying out his 
or her function of reviewing and monitoring arrangements. 

13. The Assembly will want to consider which persons it wishes to prescribe. For 
illustrative purposes, the Assembly is likely to want to include among the 
prescribed persons: 

• certain individuals connected with the provision of regulated services for 
older people in Wales (such as the providers or former providers of such 
services, their employees and voluntary workers, and current and former 
members and employees of the Assembly—including the Care Standards 
Inspectorate for Wales); 

• certain individuals connected with the provision of services to older 
people in Wales, whether the Assembly, anyone listed in Schedule 3, or a 
person providing services on behalf of, or under arrangements with, a 
person mentioned in Schedule 3 (such as current and former: 
members— including elected members—directors, executives, officers 
and employees of a relevant person, and voluntary workers); 
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• the receiver or manager of the property, the liquidator or provisional 
liquidator or the trustee in bankruptcy of a service-provider as described 
in the two preceding sub-paragraphs. 

Clause 7—Power to amend Schedule 3 

14. Schedule 3 lists those persons and bodies whose arrangements are subject to 
review and monitoring by the Commissioner. Clause 7 allows the Assembly 
to amend Schedule 3 in the same way that Clause 4 allows Schedule 2 to be 
amended—by adding, omitting or changing the description of a person. The 
powers are limited in the same way as those under Clause 4. 

15. An order to add, omit or change the description of a person mentioned in 
Schedule 3 may specify which services provided by that person are to be 
subject to review by the Commissioner under the powers set out at Clause 6. 
However, services may only be specified if they are provided in at least a part 
of Wales and in a field in which the Assembly has functions. 

Intention 

16. The power to add a person to the list is required to enable bodies to be 
brought within the Commissioner’s remit which do not currently feature in 
Schedule 3, yet which have a similar role to existing Schedule 3 bodies in 
providing services, or potentially providing services, which have an impact on 
safeguarding and promoting the interests of relevant older people in Wales. 
The power to alter the description of a body listed would be used where 
there is a change in the name of a body or, in the case of bodies listed 
generically, a change in the description by which a class of bodies is 
identified. A person could be removed from the Schedule 3 list when it 
ceased to exist, or its relevant functions were transferred to another body. 

Clause 8—Assistance 

17. The Assembly may make Regulations to confer power on the Commissioner 
to give assistance to a person who is or has been an older person in Wales to 
make a complaint or representation to or about: 

• the Assembly; 

• a provider of regulated services in Wales under Part 2 of the Care 
Standards Act 2000 (c 14) (about the provision of those services); 

• a person listed in Schedule 3 or any person providing services pursuant 
to an arrangement with or on behalf of such persons. 

18. Assistance may include financial assistance and arranging for representation, 
or the giving of advice or assistance, by any person. 

19. The Regulations may also confer power on the Commissioner to give 
assistance in any prescribed procedure, proceedings or prospective 
proceedings. The Regulations may only make such a prescription where the 
procedure or proceedings relates to matters concerning the discharge of a 
function (as per Clause 3(1)). 

20. The Regulations may make provision for the assistance to be given on certain 
conditions, including repayment of financial assistance in prescribed 
circumstances. 
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Intention 

21. The Regulations will specify the conditions subject to which assistance may 
be provided; the factors that may be taken into account in deciding whether 
to provide assistance and will specify any conditions including, in the case of 
financial assistance, conditions requiring repayment. 

22. Decisions about financial assistance may take account of the financial and 
other assistance available to the relevant older person in relation to the 
proceedings, complaint or representation concerned, including assistance 
under the Access to Justice Act 1999. 

23. The Assembly might wish to consider specifying in the Regulations 
conditions for the provision of financial assistance: 

• to allow the Commissioner to recover the reasonable cost of providing 
the assistance from any sums paid by other parties (for instance, by way 
of compensation) for this purpose in the proceedings concerned; and 

• to ensure that the assistance provided does not duplicate assistance 
which has been, or may be, provided under any enactment. 

(24. It is envisaged that the first of these two conditions might include sums 
payable as a result of a court’s or tribunal’s decision, as well as those payable 
as a result of an agreement to avoid proceedings, or bring them to an end.) 

25. It is the policy intention that assistance in the conduct of prescribed 
proceedings will be limited to cases where the Commissioner is of the 
reasonable opinion that those proceedings relate to matters which have a 
more general application or relevance to the rights and welfare of older 
people in Wales than in the particular proceedings concerned. It is also likely 
that the Commissioner’s power to provide assistance would be limited to 
complaints or representations concerning: 

• the Assembly; 

• providers of regulated services to older people in Wales; and 

• those persons listed in Schedule 3, or those providing services on behalf 
of or under arrangements with a Schedule 3 person. 

Clause 9—Examination of cases 

26. The Assembly will be able to make Regulations allowing for the examination 
by the Commissioner of the cases of particular persons who are or have been 
older people in Wales, in connection with his or her functions under the Act. 

27. The Regulations may prescribe the types of cases that may be examined, the 
circumstances in which an examination may be made and the procedure for 
conducting an examination, including provision about the representation of 
parties. 

28. The Regulations may make provision requiring persons who hold or are 
accountable for information to provide the Commissioner with information, 
explanations or other assistance. This provision would be for the purposes of 
an examination or determining whether a recommendation made in a report 
following an examination has been complied with. 
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29. The Regulations may provide for the payment by the Commissioner of sums 
in respect of expenses or allowances to persons who attend or provide 
information 

Intention 

30. The Commissioner’s power to examine the cases of particular older persons 
will be in connection with his or her functions under the Bill, excluding his or 
her power to consider and make representations under clause 3. The power 
of examination is also to be restricted so as not to apply to the 
Commissioner’s power to assist a relevant older person in making a 
complaint when that relates to a service provided outside Wales. 

31. The Regulations will specify the types of case that may be examined and the 
circumstances in which an examination may be made, the procedure for 
conducting an examination, including provision about the representation of 
parties, and the publication of reports following an examination. 

32. The policy intention is that the Commissioner will be able to examine the 
case of a particular older person in the following circumstances: 

• where a representation is made by the older person concerned, or on 
behalf of the older person by someone who, in the reasonable opinion of 
the Commissioner, is an appropriate person to make such a 
representation; 

• where the Commissioner considers that the representation raises a 
question of principle which has a more general application or relevance 
to the rights or welfare of older people than in the particular case 
concerned; 

• where the Commissioner has taken into account whether the issues 
involved in the case have been or are being formally considered in any 
way by other persons; and if they have not, or are not, whether they are 
more suitable for consideration by others. 

33. The procedure which is envisaged for conducting an investigation is that, 
once the Commissioner has decided to conduct an examination, he or she 
must: 

• produce terms of reference for the examination; 

• send the terms of reference to the person who made a representation in 
relation to the case; 

• send written notice of the proposed examination, and copies of the terms 
of reference, to the person whose provision of services or the exercise of 
whose functions is to be examined; 

• give the person being examined, or their representative, an opportunity 
to make representations about the matter being examined, whether in 
writing or in person. 

34. Where the Commissioner decides not to conduct an examination, it is 
envisaged that he or she must prepare a statement of reasons for that decision 
and must send copies of that to: 

• the person who made the representation; and 

• such other persons as the Commissioner thinks appropriate. 
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35. The Regulations will also make provision for requiring persons to provide the 
Commissioner with information and requiring those who hold or are 
accountable for information to provide the Commissioner with explanations 
or other assistance. It is envisaged that they will specify that reasonable 
written notice must given by the Commissioner of the date of attendance and 
of the information, explanations or assistance required. They will allow for 
the payment of expenses or allowances to persons who attend or provide 
information for these purposes. 

36. The Regulations may also permit the Commissioner to issue witness 
summonses and administer oaths or affirmations, and they may permit a 
person to be represented before the Commissioner. 

37. The types of persons likely to be prescribed in the Regulations for providing 
information, explanations or other assistance might include: 

• the Assembly; 

• persons listed in Schedule 2 (or those exercising a function on their 
behalf); 

• providers of regulated services for older people in Wales (including 
current and former: employees, voluntary workers and members and 
employees of the Assembly, including the Care Standards Inspectorate 
for Wales) or anyone else providing services to older people in Wales and 
listed in Schedule 3 (or providing services on behalf of such a body); 

• the receiver or manager of the property, the liquidator or provisional 
liquidator or the trustee in bankruptcy of a service-provider as described 
above. 

38. The policy intention is that the Regulations should allow the Commissioner 
to examine the functions of, for example, a Welsh local authority in placing a 
relevant older person in a home in England, but not to allow an examination 
of the care provided by the service provider in England. 

Clause 13—Supplementary functions  

39. The Assembly will be empowered to make Regulations that may, for any 
purpose connected with the Commissioner’s functions, confer further 
functions on him, provided they are connected with his existing functions 
(except his power to consider and make representations to the Assembly in 
matters where the Assembly has no function or his powers of entry and 
interview in private). 

Intention 

40. The policy intention is that Regulations may confer on the Commissioner 
additional, ancillary functions which he or she has identified when in post as 
being necessary in the performance of his or her functions. Such matters 
must be linked to his or her existing powers and duties. 

Clause 14—Reports following discharge of particular functions 

41. The Assembly will be empowered to make provision about the making by the 
Commissioner of reports following the discharge of any of his or her 
functions, except the power to make representations under Clause 2 (3) 
where this deals with matters which are not devolved to the Assembly. These 
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Regulations may, in particular, specify the contents of a report, the persons 
to whom copies of a report must be sent and specify any further action which 
the Commissioner is required or permitted to take after making a report 
including consultation on a draft report with those affected. 

Intention 

42. The policy intention is that Regulations to be made under this Clause will: 

•  require the Commissioner to make a report following the conclusion of 
an examination under Clause 9; 

• enable the Commissioner to make a report following the conclusion of a 
review of functions under Clause 3 or a review and monitoring of 
arrangements under Clause 5; and 

• specify the contents of the report (including findings, conclusions and 
any recommendations). 

43. It is also envisaged that they will specify persons to whom copies must be 
sent—such as: 

• the First Minister; 

• the libraries of the Assembly and of the Houses of Parliament; 

• those whose service provision or exercise of functions has been 
examined; 

• those whose complaints, whistle-blowing or advocacy arrangements have 
been reviewed or monitored; 

• any persons in respect of whom an assessment made under clause 5(3) 
has been carried out; 

• those who are mentioned in the report. 

44. The Regulations will set out what further action the Commissioner must or 
may take following the making of a report, such as setting timescales for 
persons to whom recommendations are made in the Commissioner’s report 
to respond to them, so that the Commissioner can assess whether the 
recommendation has been complied with. They may also set out the 
consequences for failure to respond to a recommendation and the procedure 
to be followed where an inadequate response is provided to a 
recommendation (such as publication of the failure). 

45. They may include provision requiring the Commissioner to keep a register of 
the recommendations he or she has made in reports, and of the further action 
taken regarding them. This may include arrangements for inspection of the 
register, and for publicising those access arrangements. 

46. Regulations may include provision for the making and publication of reports 
on any matter connected with the Commissioner’s functions, except his 
power to consider and make representations under Clause 2 (3). 

Clause 16—Commencement 

47. This Clause allows the Assembly to specify the date on which the various 
elements of the Bill may be brought into effect, once enacted. It is the 
Assembly’s intention to make Regulations and issue Directions concerning 
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the appointment of the Commissioner and the administration of his/her 
office immediately upon commencement of the Act. 

Intention 

48. The Assembly’s intention is to bring the principal elements of the Bill into 
effect so as to allow the appointment of a Commissioner to be made in early 
2007. 

Clause 20—Other interpretative provisions 

49. This Clause contains definitions of terms used in the Bill. Subsection (2) 
allows the Assembly, by order, to amend the description of “family health 
service provider in Wales” and “independent provider in Wales”. 

Intention 

50. This power is required so as to enable changes in legislation and the 
provision of health services in Wales to be reflected in the bill. 

Clause 21—Orders and regulations 

51. This Clause makes clear that the powers in the Bill for the Assembly to make 
an order or regulations allow orders or regulations to make different 
provision for different purposes and make consequential, incidental, 
supplemental, transitory, transitional or saving provision. It also makes clear 
that orders and regulations made by the Assembly are to be regarded as 
Assembly general subordinate legislation for the purposes of the Government 
of Wales Act 1998. 

SCHEDULE 1 

THE COMMISSIONER FOR OLDER PEOPLE IN WALES 

Appointment and term of office 

52. Paragraph 2 allows the Assembly to make regulations setting out 
arrangements for the appointment of the Commissioner (including any 
conditions to be fulfilled for appointment) and the term of office of the 
Commissioner (including the circumstances in which he or she ceases to hold 
office or may be removed or suspended from office). 

Intention 

53. It is the policy intention that the Commissioner will be appointed by the 
First Minister, and that the appointment will be made in accordance with the 
Assembly’s Code of Practice on Public Appointments. 

54. It is envisaged that Regulations will specify the process by which both the 
Assembly and older people themselves will participate in the selection 
process for the post of Commissioner. This may, for instance, include the 
establishment of a sifting panel with significant representation from older 
people and those who work with and for them. 

55. It is also the policy intention that the Regulations will specify a term of office 
for the Commissioner of four years, renewable once, in line with the views 
expressed in public consultation. They would also set out the process by 
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which the appointment could be renewed, and the circumstances in which it 
would not be renewed. One of the circumstances in which the appointment 
would not be renewed would be where the Commissioner so requested. 

56. The Regulations will specify the circumstances in which the First Minister 
may relieve the Commissioner of office, prior to the expiry of the term of 
office; and these are likely to include: 

• at the request of the Commissioner; 

• on the ground of misbehaviour; 

• on being satisfied that the Commissioner is incapable by reason of 
mental or physical infirmity of performing the Commissioner’s functions. 

Reports to the Assembly 

57. Paragraph 8 allows the Assembly to make regulations requiring the 
Commissioner to make periodic or other reports to the Assembly relating to 
the discharge of his or her functions and, in particular, to 

• specify the contents of a report and the persons to whom copies of a 
Report must be sent; and 

• make provision about the publication of a report. 

58. Provision is also made to allow the Commissioner to name any person, or 
include any particulars which might identify any person, only if the 
Commissioner concludes that it is in the public interest to include that 
information in the report. The Clause also confers absolute privilege on the 
publication by the Commissioner of such reports. 

Intention 

59. It is envisaged that Regulations about reports will require the Commissioner 
to make an annual report to the First Minister. This might contain: 

• a summary of the action that the Commissioner has taken in the exercise 
of his or her functions during the previous financial year, including a 
summary of the reports issued and the representations made by the 
Commissioner and a summary of the complaints made to the 
Commissioner under his or her own complaints procedure, with the 
determinations reached by him or her in response to them; 

• a review of issues relevant to the rights and welfare of older people in 
Wales; 

• a summary of the Commissioner’s work programme for the current and 
next financial year. 

60. Regulations may specify the formats in which the Annual Report must be 
made available (such as large print, on tape or in Braille) and whether a 
shorter, easy-to-read version must be produced. They may specify the 
arrangements to be made by the Commissioner to make the public aware of 
the publication of the Annual Report, and may specify publicity and 
inspection arrangements. It is envisaged that they will specify that copies 
should be sent to the First Minister and to the libraries of the Assembly and 
of the Houses of Parliament. 
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Accounts 

61. Paragraph 10 requires the Commissioner to prepare accounts in respect of 
each financial year in accordance with directions given, with the consent of 
the Treasury, by the Assembly (and which may be amended or revoked by a 
subsequent such direction). 

62. These directions may include, in particular, directions as to the information 
to be contained in the accounts and the manner in which they are to be 
presented, the methods and principles in accordance with which the accounts 
are to be prepared and any additional information (if any) that is to 
accompany the accounts. 

Supplementary powers 

63. Paragraph 19 empowers the Commissioner to do anything (including acquire 
or dispose of property or rights) calculated to facilitate, or be conducive or 
incidental to the discharge of his or her functions. This is subject to the 
Commissioner complying with any directions given by the Assembly. 

Intention 

64. It is envisaged that the Assembly will direct the Commissioner to use this 
power to facilitate his communications with older people in Wales, perhaps 
by: 

• publicising the location of the Commissioner’s offices, and the means by 
which older people can make contact with him or her; 

• ensuring that communications between older people in Wales and the 
Commissioner and his or staff are encouraged; 

• ensuring that printed or electronic material issued by the 
Commissioner’s office takes account of the communications needs of the 
older people for whom it is intended; 

• seeking the views of older people in Wales as to how the Commissioner 
should exercise his or her functions and as to the content of the annual 
work plan; 

• the Commissioner and his or her staff making themselves available in 
certain older people’s locality. 

65. It is further envisaged that the Commissioner may wish to use this power to 
commission research or engage expert advice. 

Estimates 

66. Paragraph 9 requires the Commissioner to prepare an estimate of the income 
and expenditure of his or her office for each financial year other than the 
first. The Assembly is required, therefore, under Paragraph 22, to make 
regulations specifying which periods are to be treated as the first and 
subsequent financial years of the Commissioner. 

Intention 

67. The Assembly may wish to specify a shorter or longer financial year for the 
first financial year of the Commissioner’s operation, depending for example, 
on the length of the transitional phase between appointing a Commissioner 
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and appointing the rest of his or her staff, and incurring substantial costs 
through the letting of premises or the exercise of the Commissioner’s 
functions 

ANNEX A: ASSEMBLY SUBORDINATE LEGISLATION PROCEDURES 

A1. The Assembly’s standard procedures for making subordinate legislation are 
broadly similar to affirmative procedure at Westminster. They go further, 
though, in requiring advance consultation, regulatory appraisal, the possible 
involvement of the relevant subject committee, the right of Members to 
propose amendments and a requirement to consider the report of the 
Legislation Committee. 

A2. All subordinate legislation subject to this procedure is debated in Plenary, 
not taken (as in the Commons) to a Standing Committee. 

A3. In most cases where the standard procedures apply, a proposal for an 
Assembly Order is prepared by a Minister in the form of a bilingual draft 
unless the Minister considers that in the particular circumstances it would be 
inappropriate or not reasonably practicable for the Order to be in both 
languages. 

A4. The Minister must carry out a regulatory appraisal of the likely costs and 
benefits of complying with the draft Order, in accordance with guidance 
published by the Assembly. If the appraisal indicates that the costs of 
complying with the Order are likely to be significant, the Minister consults 
such interested parties or organisations (including representatives of 
business) as he or she considers appropriate. Any regulatory appraisal which 
has been prepared is published, together with a summary of the responses to 
any consultation which has been carried out. 

A5. The draft Order is then considered by the Business Committee and the 
Minister decides whether or not it should be considered by the relevant, or 
any other, Subject Committee. The Subject Committee may recommend 
approval of the draft, amendments to it, or its rejection. In carrying out its 
functions, the Committee may consult or take such evidence as it considers 
appropriate, including evidence from other Assembly committees or 
Members. 

A6. The draft is then considered by the Legislation Committee and ultimately by 
the Assembly sitting in plenary. An Assembly Order cannot be made until a 
draft has been approved by resolution of the Assembly, but the Assembly will 
not approve such an Order until it has considered the report of the 
Legislation Committee relating to the draft Order, and the regulatory 
appraisal (if any) published in relation to it. 
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DOCUMENT 3: RESPONSE TO SELECT COMMITTEE ON THE 
CONSTITUTION—COMMISSIONER FOR OLDER PEOPLE (WALES) 
BILL 

1. APPOINTMENT OF COMMISSIONER 

Schedule 1, Clause 2 of the Bill delegates decisions to the Assembly, by means of a 
regulation-making power, about how the appointment of the Commissioner would 
be carried out. As for all the Regulations made by the Assembly, the proposals 
would be subject to public consultation in Wales of at least 12 weeks as part of the 
process. 

The appointment of the Commissioner will be made in accordance with the 
Cabinet Office’s public appointments process in order to ensure a fair, open and 
transparent process that produces a quality outcome and which commands public 
confidence. 

Schedule 1, clause 2 also enables the Assembly to make regulations concerning the 
term of office for the Commissioner. 

Independence 

The underpinning principles and rationale for the Commissioner is that s/he 
would be able to operate independently, in the same way that the Children’s 
Commissioner for Wales clearly does. The proposed powers do not place a 
requirement on the Commissioner to seek approval or permission for his/her 
action. There is no power for the First Minister to direct the Commissioner. 
Where requirements are set, these relate to achieving transparency and legitimate 
safeguards. 

The National Assembly and the Auditor General for Wales (AGW) will monitor 
and review the operation of the office of the Commissioner for Older People in 
Wales. The AGW will be able to carry out examinations into the economy, 
efficiency and effectiveness with which the Commissioner has used the resources 
at his/her disposal in discharging his/her functions. 

 2. EXAMINATION OF CASES 

The Assembly will be able to make Regulations that will allow the Commissioner 
to examine the cases of particular older people in Wales in connection with his 
functions. 

The Commissioner’s power can extend to examining the case of someone who is 
no longer an older person in Wales—i.e. someone who has passed away or 
someone who has moved away from Wales. 

The Regulations will detail the types of cases that may be examined, the 
circumstances in which an examination may be made and the procedure for 
conducting an examination. It is intended that the circumstances in which an 
examination may be made will only be where a representation is made to the 
Commissioner by the older person concerned or, if the older person is for any 
reason unable to make such a representation, where a representation is made to 
the Commissioner by someone acting on behalf of the older person who, in the 
opinion of the Commissioner, is suitable to make the representation. 
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3. LEGAL EFFECT OF GUIDANCE ON BEST PRACTICE 

The Commissioner may only issue guidance on best practice to the Assembly and 
bodies listed in schedule 2 and providers of regulated services in Wales. This 
guidance will not be binding. However, it is guidance issued by the office of the 
Commissioner which, therefore, brings with it the authority and expertise of that 
office in terms of the best practice it is advising in relation to the interests of older 
people in Wales. 

4. FOLLOW UP—DISCHARGE OF POWERS 

 Assembly Regulations will enable the Commissioner to make a Report in 
connection with the discharge of any of his functions, except that of considering 
and making representations to the Assembly about non-devolved matters. The 
Regulations to be made by the Assembly may make specifications regarding the 
content of a Report, the persons to whom copies of the Report must be sent, and 
any further action to be taken after making the Report. 

It is intended that Regulations will enable the Commissioner to include 
recommendations in respect of certain persons in his reports and require those 
persons to provide him with information so as to enable him to determine whether 
they have complied with the recommendation or will be so complying or an 
explanation of the reason for no such action. Failure to respond or to act may 
result in the Commissioner making a public statement to this effect. 

5. ACTION DURING ON-GOING COMPLAINTS CASE 

As currently drafted, the Bill does aim to prevent duplication and provision is 
made under clause 15 (Restrictions) preventing the Commissioner from doing 
something that is also the function of another “prescribed person” i.e. another 
Commissioner or Ombudsman that would be prescribed in Regulations by the 
Assembly. 

In practice this means that if an element of a complaint falls within the remit of 
another Commissioner or Ombudsman, for example the Public Services 
Ombudsman for Wales, the Commissioner for Older People would transfer the 
element of the complaint that relates to mal administration to the Ombudsman 
and could assist the older person in pursuing their complaint through that existing 
complaints procedure. 

It is intended that working arrangements between the Commissioner and other 
bodies operating in the same sphere should be underpinned by working level 
“memoranda of understanding” setting out their respective roles. This is an area 
that we are currently considering in more detail and looking at how we may want 
to deal with this through Government Amendments. The intention is to facilitate 
joint working between the Commissioner and other Ombudsmen and 
Commissioners and to enable them to share information with each other in order 
to minimise duplication and maximise efficiency. 

6. OVERLAP WITH THE PUBLIC SERVICE OMBUDSMAN FOR WALES 

Clause 15 makes it clear that the Commissioner cannot discharge a function that is 
also dischargeable under statute by another “prescribed” person and is intended to 
be a mechanism for avoiding unnecessary duplication where responsibilities 
overlap. 
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The potential for overlap and the need for joint-working arrangements between 
the Commissioner and the PSOW, have been recognised. Whilst there is no 
provision in the Bill at the moment specifically on the arrangements for joint-
working between the Commissioner and other bodies, this is being looked into. 

We are looking at how to clarify the arrangements for, and circumstances in which, 
sensitive information may be shared with other Commissioners/Ombudsmen and 
certain public bodies in the course of discharging functions. This would help to 
facilitate the co-operation and joint-working provisions and assure others who 
would wish to share information with the Commissioner about the circumstances 
in which it might be disclosed. 

7. OVERLAP WITH CEHR ON ANTI DISCRIMINATION AND HUMAN 
RIGHTS ISSUES 

It is planned that in terms of age equality, the remit of the proposed Commission 
for Equality and Human Rights (CEHR) will confer new rights of equality of 
opportunity in employment and related training. The Welsh Assembly 
Government’s (Commissioner) Advisory Group’s Report suggested that the 
majority of older people of retirement age will not fall within this legislation 
because they would not be part of the employment market. 

Of course there will be times at which the Commissioner and the CEHR might 
find themselves operating in the same area. We have two priorities in mind for the 
handling of such circumstances. The first is that we want to ensure that any older 
person who needs help with is clear about whom they should approach for help. 

The second is that we want to ensure that the Commissioner is enabled to work 
effectively with other Commissioners or Ombudsmen (including the 
Commissioners of the CEHR), perhaps conducting joint investigations or 
contributing to one of their investigations if appropriate; and sharing information 
within carefully defined circumstances, and where it is in the interests of older 
people to do so. 

The Commissioner, through the exercise of his or her functions, will also have a 
role in ensuring compliance with the Human Rights Act. Under clause 2 (1)(d) the 
Commissioner will be able to review the adequacy and effectiveness of the law 
affecting the interests of older persons and for this purpose will have regard no 
doubt to its compliance with the HRA.  In the course of reviewing the functions 
of a public authority listed in schedule 2 the Commissioner will be able to consider 
whether the authority has acted in compliance with the HRA. The Commissioner 
will also be able to have regard to the HRA in considering the arrangements 
referred to in clause 5. This is a general area where the intended protocol between 
the CEHR and the Commissioner would need to have clear arrangements in place. 

8. EXECUTIVE FUNCTION FOR ASSEMBLY 

The Assembly Advisory Group report on the role and responsibilities of the 
Commissioner recommended that there should be consultation on how best to 
handle the practicalities of establishing a “first-stage” Commissioner at arm’s 
length from the Assembly: and in particular on the proposals that this could be 
done either by making arrangements with an existing body to “host” the 
Commissioner or by appointing the Commissioner as, in effect, a “Director” 
within the Assembly. However, this recommendation was made in the clear 
context of only if there was to be a long delay in getting the necessary powers, 
through primary legislation, to establish an independent Commissioner. The 
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Public Consultation generally supported this position but there was less agreement 
about whether it would be better to place such a Commissioner with a “host” body 
or else to appoint him or her as a member of the Assembly’s staff. 

Given the progress to develop legislation to establish an independent 
Commissioner in Wales, we see no merit in pursuing the notion of a “first stage” 
Commissioner. As identified by the Advisory Group, this model has significant 
limitations as to the extent to which the proposed functions and responsibilities of 
a Commission could be undertaken without Primary Legislation. More generally, 
the Assembly Government has already established structures to ensure that its 
Strategy for Older People and related policies are developed coherently including a 
Director for Older People at Senior Civil Service level, a Deputy Minister with 
specific responsibility for Older People, a new Assembly Cabinet Sub Committee, 
and an external Assembly Advisory Group—the National Partnership Forum for 
Older People in Wales for Wales has been established. 

9. UN PRINCIPLES FOR OLDER PERSONS 

Whilst Clause 18 of the Bill requires the Commissioner to have regard to the UN 
Principles for Older People, it would not be permissible or enforceable to use this 
specific legislation concerning establishing a new post in Wales, to place a more 
general requirement on Public bodies in this respect. There are separate 
Governmental arrangements for considering whether and how UN Principles 
should be applied by statutory bodies in the UK. The UN Principles on Older 
People are not incorporated into UK legislation. 
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APPENDIX 2: CORRESPONDENCE ON THE EQUALITY BILL 

Letter from the Chairman to the Lord Chancellor on the Equality Bill 

1. The Constitution Committee, which I chair, has scrutinised the Equality Bill 
and has concluded that Part 1 of the Bill raises issues of constitutional 
principle which I should bring to your attention and on which I should seek 
clarification of the Government’s position. I must emphasise that in 
expressing these concerns the Committee does not take a position on the 
merits of the proposal for creating a Commission for Equality and Human 
Rights to replace the three existing anti-discrimination bodies—the Equal 
Opportunities Commission, the Commission for Racial Equality and the 
Disability Rights Commission—and to exercise new functions in relation to 
human rights, including the tasks of promoting respect for and good practice 
in relation to human rights and encouraging public authorities to comply 
with their duties under the Human Rights Act 1998. 

2. Nevertheless, given the new Commission’s functions in enforcing equality 
legislation and promoting human rights, there can be no doubt that the 
Commission will exercise a wide range of powers and duties affecting 
relations between the State and the individual, and between private persons, 
public authorities and other corporate entities. The Committee is not aware 
of a precedent in Great Britain for this very wide collection of functions. 
While some of these functions are taken over from existing equality 
legislation, the new Commission will have a very broad duty under clause 3 
to exercise its functions “with a view to the creation of a society in which— 

(a) people’s ability to achieve their potential is not limited by prejudice or 
discrimination; 

(b) there is respect for and protection of each individual’s human rights; 

(c) there is respect for the dignity and worth of each individual; 

(d) each individual has an equal opportunity to participate in society; and 

(e) there is mutual respect between communities based on understanding 
and valuing of diversity and on shared respect for equality and human 
rights.” 

This is language of a generality and depth that is seldom found in Acts of 
Parliament, and their interpretation will require the making of far-reaching 
and sensitive decisions that will turn on the Commission’s political, social 
and cultural perceptions. When made by Parliament or by ministers, such 
decisions are subject to established forms of democratic accountability. If 
these decisions are to be made across a broad field by an autonomous or 
semi-autonomous Commission, questions arise as to the Commission’s 
accountability. 

3. The Committee on the Constitution has noted that among the Commission’s 
tasks will (in effect) be that of applying a human rights yardstick to future 
legislation by Parliament and future decisions in Whitehall. A comparison 
may be drawn with the Human Rights Act, which preserved the legal 
authority of Parliament to legislate on human rights and at the same time 
enabled legislation to be reviewed on human rights grounds by the courts. 
Decisions by the courts are safeguarded by the principle of judicial 
independence, but the members of the Commission are to be appointed by 
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the Government to exercise what (in these respects) is a reviewing function 
over Government decisions. This raises potentially difficult questions about 
the relationship that might develop between Commission and Government, 
should the Commission adopt a stance that is critical of the Government’s 
current priorities. 

4. The Commission’s onerous functions will include the tasks of promoting 
equality and diversity (clause 8), promoting the awareness and importance of 
human rights (including both European Convention rights and other human 
rights: clause 9), promoting the fair treatment of disabled persons (clause 
10), promoting understanding of the importance of good relations between 
different communities (clause 11), monitoring the effectiveness of equality 
and human rights legislation, advising central or devolved government upon 
the need for or likely effect of amending legislation (clause 12), and 
identifying relevant changes in society and measuring progress towards 
desirable changes in society (“outcomes”) by reference to specific indicators 
(clause 13). 

5. The Constitution Committee has noted that the Bill requires the 
Commission to prepare a strategic plan at least once every three years, setting 
out the activities that it will undertake in respect of each of its statutory 
functions and indicating the priorities and principles that it will adopt (clause 
4). The plan will be prepared after consultation (clause 5), but there is no 
requirement for approval of the plan by the Secretary of State or by 
Parliament. The Commission will have to prepare an annual report to the 
Secretary of State (Schedule 1, para 32) for laying before Parliament, the 
Scottish Parliament and the National Assembly for Wales; and the 
Commission will be subject to the customary rules of financial accountability 
(Schedule 1, para 42). The provision for appointing the chairman and other 
members of the Commission entrusts a very wide discretion to the Secretary 
of State (Schedule 1, para 1), as does the provision for funding the 
Commission (Schedule 1, para 38). 

6. While the Secretary of State will not have a general power to give directions 
or guidance to the Commission, specific powers are reserved to the Secretary 
of State that affect exercise of the Commission’s functions: for example, 
powers applying to the making of codes of practice (clause 16); and power to 
require the appointment of an inquiry into a specified matter (clause 17). 
Moreover, as well as the broad functions already mentioned, many specific 
enforcement powers will be entrusted to the Commission in respect of 
discrimination (as in clauses 22–26). Powers of this kind are found in the 
existing equality legislation, but for one Commission to have such powers in 
its hands across such a broad area as well as the new task of promoting 
respect for human rights makes it potentially a very powerful body. 

7. Because of the enlarged remit of the Commission, it will have a relationship 
with no less than four Secretaries of State: Trade and Industry, 
Constitutional Affairs, Work and Pensions, and Home Office (paragraph 3 of 
the Explanatory Notes). It seems likely that initially the operation of the new 
system will be based upon the existing schemes that apply to the three 
equality Commissions. Nonetheless, the uniting of all these functions in one 
body raises the question whether the new Commission will simply be able to 
step into the shoes of those three Commissions. It seems to the Committee 
that the Commission’s remit will necessarily require a new relationship to 
evolve between the Commission, the Government and Parliament. 
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8. The status, independence and accountability of the Commission are matters 
that have already been closely considered by the Joint Committee on Human 
Rights.3 In particular, the Joint Committee’s position has been that the 
functions of the new Commission are such that its position should not be 
based upon the ordinary model of a non-departmental public body. Without 
repeating the detailed arguments advanced by the Joint Committee on this 
matter, the Committee on the Constitution would appreciate further 
clarification of the Government’s decision not to accept that the functions of 
the new Commission call for additional Parliamentary safeguards to promote 
its independence and accountability. It would also be helpful to know more 
about how the Government expects the new scheme to ensure due 
accountability for the powers that will be exercised by the four Secretaries of 
State concerned. 

9. I look forward to receiving your comments before the bill starts its 
Committee stages. 

10. I should perhaps add that, following the coming into force of the Freedom of 
Information Act, a copy of this letter will be put on our website in the next 
day or so. Naturally, so too will your reply when it is received. 

11. I am sending copies of this letter to the Home Secretary and to the 
Secretaries of State for Trade & Industry and Work & Pensions. 

21 June 2005 

Letter from Baroness Ashton, Department for Constitutional Affairs 

Thank you for your letter of 21 June to the Lord Chancellor, conveying the 
Committee’s views on the proposals in the Equality Bill for establishing the 
Commission for Equality and Human Rights. I am grateful for the Committee’s 
thoughtful comments on the status of the CEHR and the issues this raises. You 
expressed a range of concerns, mostly related to the need for proper accountability 
and a clear framework of relationships with government, especially given the 
breadth of the CEHR’s powers and functions. You raised the question of possible 
additional safeguards for its independence and accountability, noting the 
recommendations made on this by the Joint Committee on Human Rights. 

The government accepts the need for the CEHR to be both properly independent 
and properly accountable. We have given a good deal of thought to this, and I 
hope I can reassure you that the framework we are proposing achieves both 
effectively. 

Perhaps I could first highlight some points about the CEHR’s role and remit. The 
CEHR is a new body with a broader remit than the predecessor Commissions but 
it will build on their work and substantially carry forward their powers and duties. 
The government set out its vision for the CEHR in the White Paper Fairness for all, 
published in May 2004. The CEHR will work pragmatically to fulfill its key roles, 
both those inherited from the current bodies of promoting equality, tackling 
discrimination, enforcing discrimination legislation and promoting good relations 
between communities, and its new responsibilities for promoting human rights. 
While the CEHR will be a strong voice for equality and human rights it will not 
have new powers of intervention in people’s lives or the activities of business. We 

                                                                                                                                     
3  See the following reports by the Committee: 6th Report (2002–03), HL Paper 67, HC 489, paras 221–230; 

11th Report (2003–04), HL Paper 78, HC 536, paras 110–143; 16th Report (2003–04), HL Paper 156, HC 
998, paras 41–52; and 16th Report (2004–05), HL Paper 98/HC 497, paras 27–30. 
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expect it to focus on delivering to individuals, to business and to the public and 
voluntary sector. Its powers are substantially modeled on those of the current 
Commissions. While Clause 3 (the “fundamental duty”) depicts the society to 
which we aspire—one characterized by opportunity, respect for all and 
cohesiveness—it does not in itself confer any powers. Its purpose is to set the 
context in which the CEHR should work. 

There is widespread support, confirmed in public consultations in 2002 and 2004 
for establishing a single body to provide coherent support for all equality strands, 
especially given the increasing breadth of equality legislation. This is fully in line 
with the government’s policy of making regulatory structures more coherent and 
streamlined, as reflected in the creation of several new regulatory bodies in recent 
years drawing together several predecessor bodies. The recommendations of the 
Hampton report reflect the same thinking. 

Turning to the CEHR’s human rights role, the overall aim is to foster a human 
rights culture through awareness raising, public education and promotion of good 
practice; through encouraging public authorities’ compliance with their obligations 
under s6 of the Human Rights Act through conducting inquiries into general 
problem areas and, on occasion, individual bodies human rights performance; and 
through strategic use of its power to intervene as a third party in cases. The CEHR 
will not however be an inspectorate body or have policing or enforcement powers 
for human rights. 

The CEHR will be able to comment on the human rights and equality 
implications of future legislation and on the impact of current policies and 
legislation; and on how the UK is fulfilling its obligations under the international 
human rights instruments to which it is party. We expect the CEHR to speak out 
as a “critical friend” of government, as the existing equality Commissions do, 
providing robust, honest comment on the issues of the day. 

Against this background, we have given the most careful consideration to the 
framework of relations with government and Parliament that would best promote 
the CEHR’s mission, ensure its independence and provide appropriate 
accountability. We have considered the options very carefully but have concluded 
that the NDPB model, which has worked well for the current Commissions, is 
right one for the CEHR. It has underpinned their huge contribution over the 
years, fostering pioneering work and creative, independent thinking and action. 

We are keen to see the CEHR established as a National Human Rights Institution 
in keeping with the Paris principles. We have no reason to think that the 
arrangements we are proposing are not compatible with the Principles. 

We note the Committee’s comments on the need for effective oversight of the 
CEHR, given its wide remit; the need for it to be able to comment freely on new 
legislation, even if this may sometimes be unpalatable to government; and on the 
proposals for appointments and funding. However we believe the NDPB 
framework provides flexibility and balance, delivering both effective accountability 
and sufficient distance from government through a clear statutory framework that 
clearly sets out roles, powers and duties and is accompanied by a transparent, 
rigorous public appointments process. 

The Committee has rightly stressed the need for clear reporting lines for the 
CEHR. Government is considering the question of which Secretary of State 
should have sponsorship responsibility for the CEHR and will make its 
conclusions clear in due course. 
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Finally, the government has studied very carefully the JCHR’s analysis and 
recommendations on the CEHR’s status and accountability, most notably in its 
Eleventh Report of 2003–04. While we would accept that sometimes the public 
interest is better served by arrangements providing accountability primarily to 
Parliament, rather than ministers, we do not believe that the CEHR is such a case. 
Its relationship with government does not, in our view, engage issues of 
constitutional principle that would justify such a step. The government 
commented fully on these issues in its response on July 2004 to the report above. 

30 June 2005 
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