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SUMMARY 
___________________________________________________________________________________________________________________________________________________________________________________________________________________  

 
The Commission has recently adopted a proposal for a Regulation creating a 
European Small Claims Procedure (ESCP). It is the latest step to be taken by the 
Union which seeks to secure consumers’ access to justice and the settlement of 
disputes in the single market. 
 
Some Member States, including the United Kingdom, have special procedures to 
deal with small claims, available for both domestic and international disputes. But 
that is not true of all Member States and even where a claimant successfully 
obtains judgment he or she may be faced with additional procedures if that 
judgment has to be enforced in another Member State. 
 
The ESCP would provide a procedure, available in the courts of all the Member 
States, and specially designed to deal with cross-border cases, with common forms 
and simple enforcement across national boundaries. 
 
Member States have agreed to limit the ESCP to cross–border cases. The 
Commission’s draft would have given it wider application. Such limitation 
removes a major obstacle to agreement of the Regulation and resolves one of the 
principal concerns of the Committee when it first considered the proposal. 
 
Examination of the Regulation reveals that there remain difficulties to overcome: 
 
 First, there are substantial points of difference between the Commission 

and the Member States, and indeed between the Member States 
themselves. The most important are the rules as to costs which, the Report 
concludes, could be a serious deterrent to use of the procedure. 

 
 Second, greater attention may need to be paid to the practical aspects of 

the ESCP, especially the question of language and the part which 
information technology might play in delivering a workable scheme. 

 
 Third, there are several places where the text of the Regulation needs 

clarification to ensure uniform application of an efficient small claims 
system. 

 
The Report makes a number of detailed recommendations aimed at making the 
procedure even simpler and more user-friendly. 
 
The Report welcomes the ESCP as an important proposal which, although not 
restricted to consumer disputes, could bring practical and immediate benefits to 
the citizen. 



 

European Small Claims Procedure 

CHAPTER 1: INTRODUCTION 

1. Increasingly consumers’ activities are not confined to their home country. 
Holidays taken and purchases made abroad, and even travel for purchases, 
have become more frequent. Distance selling of goods and services is well 
established and takes various forms, including by mail and telephone. The 
Internet has opened up even more opportunities. It is relatively easy for any 
individual with access to the Internet to buy or offer goods or services for sale 
anywhere in the Union or even more widely. Cyberspace commerce has little 
or no respect for national boundaries. 

Helping the consumer 

2. Transactions always carry risk and a consumer dealing with a foreign 
company or making purchases while abroad may face additional difficulties if 
something goes wrong. Consumers may not immediately look to the courts 
for redress if they experience a problem. Indeed many problems that 
consumers face can often be resolved amicably and free of charge by 
contacting the seller or supplier directly. Various trade associations offer 
complaints and/or dispute resolution procedures. But if the trader is based in 
a country other than the consumer’s home country, the consumer may well 
not know who to approach to make a complaint and eventually to settle his 
dispute. In the United Kingdom, Citizens’ Advice is one important source of 
guidance for the consumer and is an active member of the ECC-Net (the 
European Consumer Centres network),1 which provides information and 
advice to consumers as well as assistance with their complaints and the 
resolution of disputes through alternative dispute resolution schemes (ADRs) 
such as mediation or arbitration.2 

Using the courts to obtain redress 

3. In some instances consumers may be faced with the choice of litigation or 
abandoning their complaint—for example, there may be no available 
complaints procedure or the supplier may simply deny all responsibility. 
They may be reluctant to look to the courts for redress, not least because of 
the complexity and cost of the proceedings. Some Member States, including 
the United Kingdom, have responded by establishing special procedures to 
deal with small claims, available for both domestic and international 
disputes. But that is not true of all Member States and even where a claimant 
successfully obtains judgment he may be faced with additional procedures if 
that judgment has to be enforced in another Member State. 

                                                                                                                                     
1 The network was created by merging two previously existing networks: the European Consumer Centres or 

“Euroguichets”, which provided information and assistance on cross-border issues; and the European Extra-

Judicial Network or ‘EEJ–Net’. The EEJ–Net was set up to provide a network of out-of-court redress 

mechanisms operating in the EU/EEA countries. See also para 171 and footnote 50, below. 

2 Advice to consumers is provided through local citizens advice bureaux and also centrally via the Citizens 

Advice website, www.euroconsumer.org.uk. 
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4. Rights are of little value if they cannot be enforced. The Union has always 
placed a high value on the importance of the consumer being able to obtain 
redress. The proposal for a Regulation establishing a European Small Claims 
Procedure (the ESCP)3 is the latest step to be taken by the Union in seeking 
to secure consumers’ access to justice and the settlement of disputes in the 
single market. 

5. As such the ESCP is an important proposal and one which, although not 
restricted to consumer disputes, is potentially a procedure which could bring 
practical and immediate benefits to the citizen. 

Aims of the proposal 

6. The aims of the Regulation are to simplify and speed up litigation concerning 
small civil claims by creating a European Small Claims Procedure (ESCP) 
available to litigants as an alternative to the procedures existing under 
national laws and, secondly, to abolish intermediate measures (the need for 
so-called exequatur, or declaration of enforceability, which exists in some 
Member States) to enable the recognition and enforcement of a judgment 
given in an ESCP in another Member State. 

Outline of the procedure 

7. The new procedure would apply to civil and commercial matters where the 
total value of the claim does not exceed €2,000. Access is not restricted to 
consumers: the ESCP would be open to all, including small businesses. To 
reduce costs and delays, the procedure is a greatly simplified one. 

 Proceedings would be commenced using a standardised claim form. 

 Documents would be served on the parties by registered letter with 
acknowledgement of receipt. 

 The procedure would be a written one, though there could exceptionally 
be an oral hearing where considered necessary by the court. 

 The court would determine the means of proof and the extent of the 
taking of evidence. The court might hold a hearing by means of an 
audio, video or e-mail conference. 

 The parties would not be obliged to be represented by a lawyer. 

 The court’s judgment would be given within 6 months of the registration 
of the claim form and would be immediately enforceable 
notwithstanding any possible appeal and without need to provide a 
security. 

 The loser would pay the costs, though an unrepresented party would not 
have to bear the other side’s legal fees. 

 A judgment given in the ESCP would be recognised and enforceable in 
another Member State. 

                                                                                                                                     
3 COM(2005) 87 final. Brussels, 15.3.2005.  
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Background 

(i) The political mandate 

8. The political mandate for the ESCP was given by the European Council at 
Tampere in October 1999.4 Paragraph 30 of the Tampere conclusions 
invited the Council, on the basis of proposals by the Commission, to 
establish inter alia special common procedural rules for simplified and 
accelerated cross-border litigation in small consumer and commercial claims. 
The ESCP was identified as a priority by the Commission, in its response to 
the Hague Programme (which superseded Tampere).5 

9. More recently, at the informal Justice and Home Affairs Council in 
Newcastle in September 2005, Member Sates unanimously reaffirmed their 
commitment to the ESCP.6 

(ii) Related initiatives 

10. The ESCP cannot be considered in isolation. It should be seen in the context 
of two other initiatives. 

 First, there is the European Enforcement Order (EEO) under Regulation 
805/2004.7 This enables creditors to bypass the recognition procedures 
currently applicable between Member States under the Brussels I 
Regulation.8 Provided that certain minimum procedural standards are 
met a judgment certified as an EEO will be automatically recognised and 
enforced in another Member State. 

 Second, the Commission has presented a proposal for a common 
procedure for uncontested claims, the European Order for Payment 
(EOP).9 The Regulation would provide creditors with a simplified 
procedure for enforcing uncontested debts, i.e. where the defendant 

                                                                                                                                     
4 Paragraph 30 of the Tampere conclusions provided: “The European Council invites the Council, on the 

basis of proposals by the Commission, to establish minimum standards ensuring an adequate level of legal 

aid in cross-border cases throughout the Union as well as special common procedural rules for simplified 

and accelerated cross-border litigation on small consumer and commercial claims, as well as maintenance 

claims, and on uncontested claims. Alternative, extra-judicial procedures should also be created by 

Member States.”  

5 “The Hague Programme—Ten priorities for the next five years. The Partnership for European renewal in 

the field of Freedom, Security and Justice”. COM(2005) 184 final. The proposal on small claims is listed 

under the heading “Strengthening efficiency of justice and improving mutual recognition and effective 

access to justice in civil matters” (para 4.3 of the Annex to the Commission’s Communication). The 

Hague Programme itself made no specific reference to the ESCP.  

6 (Q 569). And see Conclusions of the JHA Council, 1-2 December 2005: Doc 14390 (Presse 296) at p 19. 

7 Regulation of European Parliament and of the Council 21 April 2004 creating a European Enforcement 

Order for uncontested claims. [2004] OJ L 143/15 of 30.04.2004. The Regulation entered into force on 21 

October 2005. Before this date, a foreign judgment was not automatically enforceable in another Member 

State. The judgment creditor had to enter a special procedure called exequatur (the exequatur included the 

possibility of appeal) in order to have the judgment recognised and make it enforceable. This involved 

delay and could be costly. The EEO is a voluntary procedure. The judgment creditor may also choose the 

system of recognition and enforcement under Regulation (EC) No 44/2001 (the Brussels I Regulation) or 

other Community instruments. 

8 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters. The Regulation replaced the Brussels 

Convention on jurisdiction and enforcement of judgments in civil and commercial matters (the Brussels 

Convention) for all Member States except Denmark. 

9 This proposal has been the subject of detailed scrutiny by the Committee. 
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(debtor) has either agreed to the debt in court proceedings or not 
appeared in court when the claim is heard. An EOP made in the courts 
of one Member State would be recognised and enforceable throughout 
the Union. Debtors would be able to object within a specified time. Any 
opposition by the defendant would have the effect of transferring the 
claim to ordinary civil proceedings.10 

Unlike the European Order for Payment, the ESCP is not to be restricted to 
pecuniary claims. Neither the EEO nor the EOP has financial limits, while 
the ESCP is subject to a €2,000 upper limit. 

The inquiry 

(i) Call for evidence 

11. The Committee sought views from interested parties on all aspects of the 
proposed Regulation, but on six questions in particular: 

(1) Need for action at Union level; 

(2) Scope of application of the Regulation; 

(3) The €2,000 limit; 

(4) Taking of evidence; 

(5) Complex cases; and 

(6) Liability for costs. 

(ii) Text of the proposal 

12. The Government have long supported the notion of an ESCP and gave the 
proposal priority during the United Kingdom Presidency, though it is 
unlikely that the proposal will be agreed until later this year (2006). 

13. We began our work on the basis of the text in the Commission’s proposal.11 
But it quickly became clear as a result of the discussions, under the UK 
Presidency, of the ESCP in the Council Working Group and at Ministerial 
level, that it was likely that a number of significant changes (including 
limiting the scope to “cross-border” cases) would have to be made to the 
Commission’s draft if Member States were going to be able to agree the 
ESCP. Some of these changes were described by our witnesses. Others 
(some quite detailed) were set out in the UK Presidency text of 30 
September 200512 (the UK Presidency text), on which we also had the 
opportunity to put questions to witnesses. 

                                                                                                                                     
10 At the Justice and Home Affairs Council on 1–2 December 2005, the Council reached a general approach 

on the text of this draft Regulation, on the basis of a UK Presidency compromise package. Adoption of a 

Regulation creating a European order for payment procedure is listed as a priority in the Council and 

Commission Action Plan implementing the Hague Programme on strengthening freedom, security and 

justice in the European Union. 

11 Proposal for a Regulation of the European Parliament and Council creating a European Small Claims 

Procedure; and Add 1: Commission Staff Working Document—Annex with Extended Impact Assessment; 

and Add 2: Commission Staff Working Document—Annex containing the Comments on the specific 

articles of the proposal. Docs 7388/1/05 + Adds 1-2. 

12 Doc. 12503/05, from the Presidency to the Committee on Civil Law Matters (Small Claims). JUSTCIV 

165, CODEC 776. 
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(iii) Oral evidence 

14. During its inquiry the Committee met with representatives from: 

(i) the Commission; 

(ii) consumer organisations; 

(iii) industry and small business; 

(iv) the judiciary; 

(v) the legal profession; and 

(vi) insurers. 

15. The Committee also met Baroness Ashton of Upholland and officials from 
the Department for Constitutional Affairs, when we learnt what progress had 
been made during the UK Presidency. The proposal is currently being 
considered by the Legal Affairs Committee of the European Parliament, with 
whom the Committee has also kept in contact. An opinion from the Legal 
Affairs Committee is expected early in 2006. 

16. The evidence, written and oral, is printed with this Report. We are grateful 
to all those who assisted in this inquiry. 

Conclusions 

17. We welcome this initiative. If properly implemented, the proposal 
should produce tangible benefits for individuals and business across 
the Union. It would provide a procedure specially designed to deal 
with cross-border cases, with common forms and simple enforcement 
across national boundaries. 

18. However, there are difficulties to overcome. First, there are a number 
of points of difference between the Commission and the Member 
States, and indeed between the Member States themselves. Perhaps 
the most important are the rules as to costs, which we believe could, 
as currently drafted, be a serious deterrent to use of the procedure. 
Second, greater attention may need to be paid to the practical aspects 
of the ESCP, especially the question of language and the part which 
information technology might play in delivering a workable scheme. 
Finally, there are places where the text of the Regulation needs 
clarification to ensure uniform application of an efficient small claims 
system. 

19. We set out our detailed recommendations in Chapter 4. 

20. The Report is made for the information of the House. 
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CHAPTER 2: THE ESCP—NEED AND SCOPE 

Introduction 

21. The Commission undertook extensive consultation before adopting the 
proposal. In 2002 it issued a Green Paper launching a consultation on the 
establishment of a European small claims procedure.13 It received a positive 
response. There was perceived to be a need for a procedure which would 
help consumers to enforce their rights across borders. The Green Paper was 
followed by a public hearing in 2003 organised by the Commission and then, 
in March 2004, a meeting of experts of the Member States. 

22. What the Green Paper exposed is that only a small number of Member 
States have dedicated procedures for cases where the value of the claim is 
below a certain threshold (so-called small claims procedures) and that those 
thresholds vary. A number of other Member States deal with small claims by 
various simplifications of their ordinary civil procedure. For example, the 
introduction of the claim is facilitated by the use of a specific form. The rules 
concerning the taking of evidence are relaxed, and sometimes a purely 
written procedure is available. The possibility to appeal against the judgment 
is excluded or restricted. 

23. In the United Kingdom small claims procedures are well established and 
many thousands of cases each year are dealt with in this way. Although our 
domestic regimes are not without their critics and consultations are currently 
under way with a view to their possible improvement, they provide a good 
yardstick by which to measure the value of the Commission’s proposal. 

Small claims in the UK 

24. In the United Kingdom, the small claims court may provide a simple and 
effective way to make a claim without the risk and expense usually associated 
with going to court. Different financial limits, rules and procedures apply in 
the separate jurisdictions of England and Wales, Scotland and Northern 
Ireland. 

England and Wales 

25. “Small claims court” is something of a misnomer as, in England and Wales, 
the small claims jurisdiction is operated within the county court (there are 
around 220) by the District Judges of that court. The claimant completes a 
claim form and issues it at the county court. The court allocates a claim 
number and enters the details into the court’s records. A response pack is 
attached to the claim form which is then sent to the person being sued (the 
defendant). The defendant has a specific time in which to reply to the claim. 
If the claim is defended, a judge will allocate the claim to one of three tracks: 

(a) the small claims track—generally for cases with a value up to £5,000. 

                                                                                                                                     
13 Green Paper on European order for payment procedure and on measures to simplify and speed up small 

claims litigation COM (2002) 746 final. The Green Paper contained a description of current small claims 

procedures in the Union and set out a number of questions in relation to the possible scope and features of 

a European instrument. The Commission received over sixty responses from a wide range of interested 

parties including national governments, business associations, lawyers’ professional bodies, consumer 

associations and academics. A summary of the responses to the Green Paper can be found at 

http://europa.eu.int/comm/justice_home/news/consulting_public/12122003/discussion_paper_err.pdf. 
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(b) the fast track—for cases with a value over £5,000 but less than 
£15,000. 

(c) the multi–track—cases with a value in excess of £15,000. 

Each track involves a different degree of judicial involvement. Procedures in 
the small claims track are the most informal. 

26. The limit for small claims in England and Wales is £5,000 for all claims 
except personal injury, where the limit is £1,000, and housing disrepair, for 
which the limits are £1,000 for the disrepair and £1,000 for damages. 
Approximately 70 per cent of county court claims are for sums below 
£5,000. In 2004 some 46,100 cases were disposed of by small claims, the 
large majority of which related to the recovery of debts.14 

Scotland 

27. The Scottish small claims procedure operates in the Sheriff Court (there are 
49 Sheriff Courts) but unlike the English position, a case is begun as a small 
claims case, and is not allocated to a certain track once lodged with the 
court. A claim of £750 or less must be raised as a small claim. For claims of 
more than £750 but less than £1,500, a summary cause action must be 
raised.15 All claims exceeding £1,500 must be raised as ordinary actions. 

28. A small claims case is lodged with the appropriate Sheriff Court on a form 
known as the summons. This is a simplified claim form designed to provide 
basic information relating to the pursuer and the claim itself. It must be 
served on the defender together with the appropriate defender’s form. The 
defender then has a specified time in which to respond. 

29. The number of small claims cases lodged with the Sheriff Courts has fallen 
dramatically over recent years, from almost 73,000 in 1993 to 33,431 in 
2004.16 This would appear to be a result of the £750 limit having remained 
unchanged since 1988. 

Northern Ireland 

30. In Northern Ireland, claims of up to £2,000 may be taken as small claims 
actions. However, expressly excluded from the remit of the small claims 
court are personal injury actions and claims for libel or slander.17 Claims for 
more than £2,000 may be pursued as small claims actions provided that the 
applicant agrees to “abandon the excess” i.e. to limit the claim to £2,000, 
even though the amount of the claim is for more than that. 

31. Applicants fill out an application which is lodged at the relevant county court 
together with supporting documents. The court then sends a copy of the 
application form along with an information pack to the respondent, who has 
a specified time period in which to respond to the claim. Around 10,000 

                                                                                                                                     
14 This brief description of the procedure and the statistics is taken from Judicial Statistics Annual Report 

2004 (CM 6565). 

15 This is a similarly abridged procedure, with slightly different rules to reflect the higher value of the cases 

involved. 

16 Statistics obtained from Scotcourts, unpublished. Interestingly the last two years have seen a slight increase 

on the 2002 low of 32,256 initiated cases. 

17 These are not the only exclusions. For more details see Small Claims Guide, published by the Northern 

Ireland Court Service, at http://www.courtsni.gov.uk/NR/rdonlyres/5F7A0BF5-BC00-4844-8053-

24F29E53D9BC/0/p_ucs_smallclaimsguide.pdf, pages 4 and 5. 
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small claims were started in 2003, down from almost 15,500 claims in 
2002.18 

Effectiveness 

32. As Which? pointed out, three key features of the small claims court 
contribute to the simplicity and effectiveness of the UK procedures. Firstly, 
the process is simplified so that individuals can bring claims without the need 
for a lawyer. Secondly, as a result of the general “no costs” rule, claimants do 
not risk having to pay the other party’s legal costs if they lose. Finally, the 
number of witnesses that a party may call, including experts, is restricted  
(p 44). 

33. The present system in the United Kingdom is not, however, without its 
critics. Particular concerns have been registered in relation to the financial 
limits and to problems of enforcement. The House of Commons 
Constitutional Affairs Committee has recently published a Report19 urging 
improvements to the procedure in England and Wales, including the raising 
of the financial limits for personal injuries claims and house repair claims and 
the improvement of enforcement. The Commons Report briefly considers 
the possible implications of the ESCP, including the potential benefits in 
cross-border cases and its relationship with our domestic procedures. We 
consider these issues in the following paragraphs. 

Action at Union level 

34. The proposal for an ESCP was generally welcomed by most of our witnesses. 
At present it can be very difficult for UK citizens to gain redress abroad. The 
National Consumer Council (NCC) referred to “a range of problems that 
have been experienced so far in terms of language difficulties, in terms of 
breaking down geographical borders, in terms of costs” (Q 258). Mr Robert 
Turner, the Senior Master and Queen’s Remembrancer, said: “Experience 
has shown that it is prohibitively expensive for UK nationals to sue in courts 
of other EU States where they experience difficulties. The difficulties 
experienced include: (a) delay, (b) difficulties with language, and (c) 
difficulties with civil law procedures”. He identified Spain, France, Italy and 
Greece as Member States where UK citizens faced real difficulties (p 109). 

35. Baroness Ashton of Upholland said that the Government supported the 
proposal because it was “very important in terms of providing for ordinary 
citizens the benefits of being part of the European Union”. Increasingly 
citizens are taking advantage of being able to shop across borders, whether 
on the Internet or more directly, and the ESCP should provide a “very 
practical measure” to resolve any disputes arising (Q 466). The Minister 
emphasised the need for the ESCP to be a simple procedure that citizens, 
whether as claimants or defendants, would find readily accessible and easy to 
use (QQ 467–69). “If it is complex, they will not use it and it will be totally 
pointless” (Q 471). 

                                                                                                                                     
18 See Northern Ireland Court Service Judicial Statistics 2002 and Northern Ireland Court Service Judicial 

Statistics 2003. 

19 The courts: small claims. First Report of Session 2005–06 HC 519. The Report is available on the 

Constitutional Affairs Committee’s website: www.parliament.uk/conaffcom. 
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Potential benefits 

36. Witnesses identified a number of potential benefits of the ESCP. 

(i) Availability of a procedure 

37. Mr Steve Brooker, for the NCC, said: “We feel it will offer a simpler, quicker 
and cheaper way for consumers to resolve cross-border disputes than is 
currently the case. It is quite easy to identify potential problems within the 
proposal but it is important to go back to the point that it is a positive 
proposal in terms of improving access to justice and also boosting confidence 
in the internal market by giving consumers greater confidence to make 
transactions overseas” (Q 255). Which? saw the proposal as “a way of 
resolving some of the problems that are currently faced by consumers in 
access to justice when resolving consumer complaints, such as the cost and 
complexity of current systems” (Q 256). 

38. The Association of District Judges (the District Judges) thought that the 
ESCP would be useful for simple disputes such as: hotels and/or car hire 
booked over the Internet in another Member State; holiday claims where 
accommodation has been booked independently of travel; defective 
consumer goods purchased by a resident of State A in State B; cross-border 
debts for the supply of goods or services; and disputes between former 
landlords and tenants where the tenant has moved to another Member State 
(p 12). 

(ii) A common procedure 

39. District Judge Lingard (for the District Judges) said: “it will mean that there 
will be a similar instrument for citizens in all Member States which they will 
know they can use rather than trying to find out the particular domestic rules 
and regulations for claims in any one or other Member State” (Q 82). 
Mr Kilby, for the Department for Constitutional Affairs (DCA), described 
the ESCP in terms of “plugs and sockets, enabling somebody in one country 
to plug in very easily to the legal system of another. So even if we do find we 
are in a situation where consumers have to use the legal system of another 
country, this system is set up to make that as easy as possible” (Q 484). 

(iii) Simpler means of enforcement 

40. The District Judges identified advantages in relation to enforcement. A 
judgment under the European Small Claims Procedure would be 
immediately enforceable and would avoid the sometimes lengthy procedure 
applicable in a number of other Member States which were necessary before 
a judgment or order became enforceable (Q 83). 

(iv) Better costs rules 

41. The Law Society of England and Wales (the Law Society) thought the costs 
rules in the ESCP were advantageous. Miss Georgina Squire said: “A 
claimant without any ability to be able to obtain legal advice which is being 
paid for by the defendant in a successful claim has to be at a disadvantage. I 
think it is fair to say that even though we are looking at only a very small 
amount of money here … to be able to both have to pursue that amount of 
recovery without any prospects of recovery of legal costs and having to pay 
them themselves is quite an ordeal. To that extent, I think the European 
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proposal is very good” (Q 182). However, as we explain below, the costs 
rules are highly controversial. 

Need and priority questioned 

42. But not all believed that the ESCP was necessary or desirable. 

(i) No evidence of need 

43. The CBI questioned the need for the Regulation. There was not a large 
amount of evidence to suggest that cross-border disputes were causing 
business or their customers any particular problems. In the CBI’s view, there 
did not seem to be any evidence that anything was wrong with the current 
procedures. Most disputes were settled amicably and only a small minority of 
disputes ended up in a legal process. The CBI said that statistics produced 
by the European Consumer Centre showed how successful existing 
procedures were in helping consumers get in touch with traders in other 
Member States (QQ 359, 365, 397–8, p 63). 

44. The Association of British Insurers (ABI) considered both the costs and 
benefits of the proposal to be fairly minimal. They questioned whether it was 
an effective use of time given other priorities related to domestic personal 
injury compensation (Q 363). 

(ii) No common procedure 

45. The CBI did not believe that the ESCP system would be sufficiently similar 
in all Member States to provide a common procedure: the Regulation does 
not provide a comprehensive regime and Article 17 leaves it to individual 
Member States to fill in any gaps. The CBI believed that Article 17 could 
result in an extra burden for potential claimants or defendants to have to find 
out the relevant procedural rules in any particular Member State, in addition 
to those in the proposed Regulation. In the CBI’s view, there should be as 
much uniformity as possible. If the ESCP were to go ahead it would be 
important to ensure that all the procedures were the same wherever the 
proceedings were issued. The CBI also doubted whether having a European-
wide small claims procedure would be seen by the consumer as being any 
easier than the present arrangements and help provided by the European 
Consumer Centres (p 66, QQ 372, 400, 429). 

(iii) Costs rule—a deterrent 

46. Not all shared the Law Society’s favourable view of the costs rule provided 
by the ESCP. The question of liability for costs is a key consideration in the 
commencement of any litigation and is particularly so in relation to small 
claims where the costs of proceedings can easily exceed the value of the claim 
being made. Consumers will naturally be concerned not to throw good 
money after bad or to expose themselves to having to pay another’s costs. We 
return to this important, and controversial, issue in the next chapter of this 
Report. 

47. We conclude, however, as did the Commons Constitutional Affairs 
Committee, that the ESCP could be of real benefit to citizens and 
business across the Union. 
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48. It is, of course, difficult to assess how important the ESCP might be in 
practice. There already exist well-established procedures for small claims in 
the United Kingdom and, as explained below, the Community has already 
introduced measures (such as the European Enforcement Order) aimed at 
improving enforcement and other measures (including the European Order 
for Payment Procedure) are in the pipeline. The ESCP would, in addition, 
provide a small claims procedure in Member States where no such procedure 
exists. We believe that it would be a great benefit to have a small 
claims jurisdiction available for use by UK citizens, and also by UK 
business, in other Member States. 

49. The ESCP will be a common procedure so that Citizens’ Advice, say, in the 
United Kingdom can advise on the basis of something which, at least in its 
key elements, would be the same across the Union. It must be recognised, 
however, that the ESCP does not provide a complete system. In some 
matters the Regulation, as presently drafted, would give options to Member 
States, for example on the question of appeals. In so far as matters are not 
covered by the Regulation then national procedural law would apply. But the 
Regulation will provide forms to be used and will lay down the basic 
procedural framework, including the requirement that the procedure should 
primarily be a written procedure and concluded within a specified time 
frame. There should be sufficient standardisation and uniformity to make the 
procedure readily identifiable so as to make it simpler for citizens and traders 
to be advised across Europe as to what the scheme comprises. 

50. We also see some significant advantage in terms of enforceability of 
judgments. Avoiding the need to have to undergo exequatur or some 
similar intermediate procedure in the Member State where the 
enforcement is sought must be an improvement. 

Scope of application—the cross–border question 

51. The original Commission text proposed that the ESCP should not be 
confined to cross-border cases but should also apply to “internal cases”. This 
would have two main advantages: it would provide a small claims procedure 
in those Member States which do not presently have one; and, it would also 
simplify the role of those advising consumers suing abroad if there was one 
common procedure available throughout Europe. 

52. But application of the ESCP to “internal cases” has not been welcomed by 
the large majority of Member States. They have queried the Community’s 
competence to provide a procedure which would apply to both domestic and 
cross-border cases. The Commission informed us that only four Member 
States share its view that the procedure should also apply in purely domestic 
cases (QQ 5–7). At the informal Justice and Home Affairs Council in 
Newcastle in September 2005, Member States expressed “overwhelming 
support for the view that the [ESCP] should be restricted to cross-border 
matters and should not cover cases which are purely internal to a Member 
State”.20 

53. Subsequent negotiations have proceeded on that basis and the Commission 
seems prepared not to press its case. Dr Georg Haibach, Directorate General  
Justice, Freedom and Security, European Commission, said that “for reasons 

                                                                                                                                     
20 See Conclusions of the JHA Council, 1-2 December 2005: Doc 14390 (Presse 296) at p 19. 
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of pragmatism and without prejudice to any future legal interpretation of the 
legal basis of Article 65” the Commission could accept that the procedure 
should be limited to cross-border cases provided that the concept of a cross-
border case is given a broad definition (Q 8). While it is conceivable that the 
European Parliament (the ESCP is a measure for co-decision) may reopen 
the issue, our inquiry has proceeded on the basis that the ESCP would be 
restricted to cross-border cases. 

54. But because the cross-border issue is of wider concern—it arises in relation 
to other civil justice proposals emanating from the Commission (see 
para 64)—we consider it important to comment on the question of vires 
before considering how “cross-border” should be defined in the present 
context. 

(i) the vires issue 

55. The Commission’s proposal is brought forward under Article 61(c) of the 
EC Treaty, which enables the Council to adopt measures in the field of 
judicial cooperation in civil matters as provided for in Article 65.21 That 
Article refers to “measures in the field of judicial co-operation in civil matters 
having cross-border implications” to be taken “in so far as necessary for the 
proper functioning of the internal market”. 

56. In its Explanatory Memorandum, the Commission states that Article 65 
permits Community action in respect of purely internal matters where this is 
necessary for the proper functioning of the internal market, in particular 
because it “eliminates distortions of competition between economic 
operators of the different Member States”.22 The Memorandum asserts that 
“existing disparities in the laws of the Member States put obstacles to the 
proper functioning of the internal market”. The Commission argues that 
there should be a level playing field for all litigants and operators in all 
Member States, regardless of the residence of the parties in any particular 
case. At present there is a distortion of the functioning of the internal market 
due to the fact that in some Member States, such as the United Kingdom, 
there are well functioning small claims procedures, while in other Member 
States there are hardly any procedural simplifications in the case of small 
claims (Q 10). 

57. We note that the Commission is not pursuing this argument to its 
logical conclusion, that there should be one Community regime 
applicable in all Member States to the exclusion of domestic 
procedures, though that would seem to be necessary if distortions are to be 
removed. The ESCP would allow national procedures to remain in place and 
would be an additional and in some cases, alternative procedure available to 
all claimants. For the Commission, Dr Haibach said: “for the proper 
functioning of the internal market it is essential that all litigants have one 
procedure available to them which is uniform in all Member States” (Q 13). 

                                                                                                                                     
21 Article 65 TEC provides as follows: “Measures in the field of judicial cooperation in civil matters having 

cross-border implications, to be taken in accordance with Article 67 and insofar as is necessary for the proper 

functioning of the internal market, shall include eliminating obstacles to the good functioning of civil 

proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable in the 

Member States.” (emphasis added). 

22 Explanatory Memorandum, paragraph 2.2.1. 
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58. Witnesses were critical of the Commission’s approach to Article 65. The CBI 
described the Commission’s argument as “clearly flawed”. Taken to its 
logical conclusion, it would suggest that all civil matters have cross-border 
implications and that the Council would have the power to take measures in 
the field of judicial co-operation in all civil matters. Had this been the 
intention of Member States, there would have been no need to qualify “civil 
matters” with the phrase “having cross-border implications” (p 64). 

59. The Law Reform Committee of the Bar Council (the LRC) argued that the 
wording of Article 65 clearly establishes a two-stage approach: the measure 
in question must first have cross-border implications and then must be 
necessary for the proper functioning of the internal market. The LRC 
rejected the Commission’s contention that the cross-border criterion was met 
because “[p]rocedural law by its nature may have cross-border implications 

… Small Claims litigation constitutes a matter having cross-border 
implications since—taking into account the development of the internal 
market—most economic operators and consumers will sooner or later be 
involved in such litigation abroad”. In the LRC’s view, this was not 
convincing and demonstrated “the somewhat extravagant lengths to which 
the Commission has to go to justify its present stance” (p 101). 

60. Few of our witnesses supported the Commission’s view, but notably the 
Association of Personal Injury Lawyers (APIL) did. Mr Allan Gore QC said: 
“We submit that a person injured in London by a French driver with French 
insurance should not be in a better position than if the injury had been 
caused by an English driver with English insurance in the same location. It is 
in that sense that we thought it offers a model for domestic claims as well as 
cross-border claims” (Q 180). 

61. The Commission’s construction of Article 65 would have 
unacceptably wide implications for national laws and procedures. We 
agree that the ESCP should be limited to cross-border cases. The 
problem, as we explain below, is how to define which cases are cross-border 
and in so doing to identify the relevant connecting factors. 

62. We recognise that limiting the scope of the ESCP to cross-border 
cases would not bring the advantage of providing a domestic small 
claims procedure in Member States where no small claims 
procedures presently exist. But we do not see it as the role of the 
Community to reform Member States’ civil judicial procedures where 
no Community dimension exists. Even if there were no issue of vires, 
subsidiarity must be respected. 

63. In Member States currently without a small claims procedure, purely 
domestic cases should remain to be dealt with by national procedures. 
It will be up to those Member States to decide whether to introduce a 
scheme for domestic cases and the ESCP might well provide the 
incentive for so doing. Where there already exists a small claims court then 
the ESCP will provide a dedicated procedure for cross-border cases. 

(ii) defining cross–border 

64. Defining “cross-border” is not a new issue or one which is restricted to the 
ESCP. The question was considered in the context of the Legal Aid 
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Directive23 and is currently under consideration in the context of the 
proposed European Order for Payment Regulation and the Mediation 
Directive.24 

65. The solution adopted in Article 2 of the Legal Aid Directive was to define a 

cross-border dispute as one where the applicant for legal aid is domiciled or 
habitually resident in a Member State other than the Member State where 
the court is sitting or where the decision is to be enforced.25 The Government 
and a number of witnesses understood this test to amount to the creditor and 
the debtor being domiciled or habitually resident in different Member 
States.26 

66. One suggestion for the ESCP Regulation is to adopt the definition used in 
Legal Aid Directive. The Law Society favoured this approach. Miss Squire 
thought the test to be “relatively straightforward and easily understood”. The 
Law Society did not see a case for having a different definition (Q 201). The 
NCC was also content with this approach. Mr Brooker said: “If the issues 
between legal aid and small claims are not dissimilar, and it has been debated 
and agreed before between Member States, then I think there is value in 
having harmony across Regulations and Directives, so we would support the 
Law Society’s proposal” (Q 282). Which? agreed—there might be difficulties 
in determining “domicile” or “habitual residence” but they could not see any 
easier or better solution (QQ 283, 285). 

67. APIL also saw merit in there being a consistency of approach to definition 
(Q 206). Asked whether the concepts of domicile and habitual residence 
themselves might create difficulties, Mr Gore, for APIL, responded: “Of 
course they can but they are the same difficulties that arise in relation to any 
harmonisation directives on any of the issues where European Union 
initiatives have pushed us in this direction” (Q 207). 

68. The CBI was sympathetic to the use of the Legal Aid definition but queried 
whether it was necessarily the most appropriate or the best one (Q 390). 

69. It was Baroness Ashton of Upholland’s ambition to carry over into the ESCP 
the same definition of “cross-border” as the UK Presidency had sought for 
the European Order for Payment Regulation (Q 475). In that context the 
Government have secured agreement in the Council on a definition of cross-
border case as one in which at least one of the parties is domiciled or 
habitually resident in a Member State other than the Member State of the 
seised court. Baroness Ashton did not perceive anything in that definition 
which would create any difficulty for the ESCP (Q 476, p 97). 

70. Having regard to the implications of giving Article 65 too wide a construction 
(such as is advanced by the Commission) and to the need to respect the 

                                                                                                                                     
23 Council Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by 

establishing minimum common rules relating to legal aid for such disputes. [2003] OJ L 26/41. 

24 Both proposals have been subject to scrutiny by Sub-Committee E (Law and Institutions): Proposal for a 

Regulation of the European Parliament and of the Council creating a European order for payment 

procedure (COM(2004)173 final); and Proposal for a Directive of the European Parliament and of the 

Council on certain aspects of mediation in civil and commercial matters (COM(2004)718 final).  

25 Domicile would be determined in accordance with Articles 59 and 60 of the Brussels I Regulation (Council 

Regulation (EC) No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement 

of Judgments in Civil and Commercial matters). 

26 See the correspondence between the Committee and the Minister on the proposed European Order for 

Payment Regulation, reproduced on the Committee webpage at www.parliament.uk. 
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principle of subsidiarity the closest attention needs to be given to any 
definition of “cross-border” case. The issue of how to determine whether a 
matter is “cross-border” is live not just in relation to the ESCP but also in at 
least two other contexts: the Order for Payment Procedure and the 
Mediation Directive. Some measure of agreement seems to be forming as 
regards the first. But as the Commission have said in the context of the 
latter Directive27 it may not be appropriate to have the same 
definition in each instrument. We agree. Any definition of “cross–
border” must be suited to the aim and requirements of the particular 
proposal. 

71. It is necessary to find a definition of a “cross-border” case which satisfies the 
requirements of Article 65 TEC (including the requirement to be necessary 
for the proper functioning of the internal market—defined in Article 14(2) 
TEC) and the principle of subsidiarity. Formulating a definition by 
reference, as some witnesses suggested, to the different domiciles of the 
parties would exclude from the ESCP the classic internal case (one 
Englishman suing another for breach of contract concluded and performed 
here). But the mere fact that the parties do not have the same domicile or 
habitual residence does not, in our view, necessarily mean that the matter is 
“cross-border” because, for example, the parties may both be resident in the 
Member State where the cause of action arose. Similarly, there may be 
“cross-border” cases where the parties have the same domicile: for example a 
dispute between an English family over a holiday let of a French property 
where the English proprietor is resident, but not domiciled, in France. 
Further, determining domicile may not be easy in a particular case and legal 
certainty is not increased by the fact that there is no uniform approach across 
Member States as to what domicile/habitual residence means. 

72. The proposed Regulation appears to address two main cases: first, where a 
claimant is seeking to recover a debt or damages from a defendant in another 
Member State; second, where enforcement may be needed in a State other 
than where the action is brought. The second could be dealt with by the 
European Enforcement Order (EEO) and therefore greater attention needs 
to be focussed on the first. Having regard to the unsatisfactory nature of 
a domicile-based test in the present context, we believe that 
consideration should be given to a different approach: a “cross-
border” case might be defined as one where the claim in question has 
arisen directly from the supply of goods or services out of one 
Member State into another, or supply within one Member State to a 
person resident in another Member State. This approach links the 
ESCP far more closely with the requirement in Article 65 TEC that 
the measure be “necessary for the proper functioning of the internal 
market”. While it seems unlikely that a test of this nature would be 
acceptable to the Member States, we strongly support efforts to link internal 
market legislation to the specific demands of the internal market. The 
current thinking which seems to prevail among Member States in defining 
cross-border is insufficiently flexible to deal with unforeseen or complex 
situations and, by requiring individuals to address questions of domicile and 

                                                                                                                                     
27 Doc 13852/04. Letter of 9 November 2005 from Baroness Ashton of Upholland to Lord Grenfell, to be  

reproduced in the European Union Committee’s forthcoming Report, Correspondence with Ministers, 

March–December 2005. 
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habitual residence, is too complicated for a procedure which is intended to 
be user-friendly. 

An alternative procedure 

73. The ESCP would operate alongside existing national small claims 
procedures. The Commission has argued that the claimant should have the 
right to choose which procedure to use, and that he would be able to 
consider the accessibility and performance of the two procedures in deciding 
which system to use.28 Not all agreed that this would be a good thing. 

74. A number of witnesses expressed the view that making the ESCP an 
alternative to domestic procedures in cross-border cases would give rise to 
difficulties. Lord Justice Dyson said: “It is unreal to believe that a small 
claims litigant (who is often a litigant in person) is equipped to make such a 
choice. Nor do I believe that this choice should be available. If there are two 
quite different procedures available for small cross-border claims, there will 
be plenty of scope for confusion and administrative error on the part of hard-
pressed court staff and judges. The advantages of the ESCP for cross-border 
claims are obvious. There should be no choice” (p 99).  

75. The Senior Master considered that the English small claims procedure 
operated very successfully and provided better facilities for delivering justice 
than the ESCP. Prospective litigants would be confused if faced with a 
choice of two different schemes (p 107). The Senior Master also expressed 
concern about the potential implications for an “already overstretched 
county court administration”. It would be unfair to burden the staff of these 
county courts with an unnecessary extra set of procedures (p 108). 

76. Neither the NCC nor Which? thought that, at least until the new regime was 
proven, the ESCP should be mandatory for cross-border claims. The citizen 
should have the option of using the ordinary national scheme, albeit with the 
problems of service and enforcement that might arise (Q 286). 

77. The Association of District Judges argued that the potentially different costs 
rules were a good reason for the ESCP not being mandatory for all claims 
under €2,000 and limiting the ESCP to cross-border claims. The Association 
said: “We would not wish to see the wider provisions as to the award of costs 
being available to litigants, potentially in terrorem. It would be equally bizarre 
if on a claim under the ESCP for €1,999 costs might be awarded but if the 
claim was for £4,999 very limited costs could be awarded under [our Civil 
Procedure Rules]” (p 12). 

78. If the ESCP is not mandatory then the claimant will be faced with a choice of 
procedures and will have to weigh the merits of each in terms of their cost, 
accessibility, speed and effectiveness. We are impressed by the evidence of 
those witnesses representing consumer interests as well as the commitment of 
the Government to make the ESCP “a simple procedure which people will 
find it easy to use”.29 Much, we believe, may also turn on the costs rules 
devised for the ESCP—this is a matter to which we return below. However, 
we remain concerned that consumers may find this balancing exercise a 
daunting prospect. We support the Government’s commitment to 
making the ESCP a simple procedure and it would be highly desirable 

                                                                                                                                     
28 See para 8 of the Partial Regulatory Impact Assessment. 

29 Q 467.  
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that Member States should ensure that guidance is available to 
consumers faced with this choice. We conclude that the ESCP should 
not be mandatory for the moment. 
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CHAPTER 3: ANALYSIS OF THE REGULATION 

The issue of jurisdiction 

79. Because the ESCP would apply to cross-border cases, consideration of issues 
such as jurisdiction and applicable law becomes particularly important. 
These issues do not arise in domestic cases where there is no “foreign 
element”. But the principal scenario envisaged for the ESCP, one party in 
one Member State and the other party in a different Member State, 
immediately raises these issues. 

80. The Community already has the Brussels I Regulation,30 which determines 
which court or courts have jurisdiction over a matter. The basic rule is that a 
defendant must be sued in the courts of the Member State in which he or she 
is domiciled. In addition to the general rule the Brussels I Regulation 
provides a number of rules of special jurisdiction which allow the claimant to 
choose to bring proceedings before courts other than those in which the 
defendant is domiciled. For example, special rules, in Articles 15–17 apply to 
certain (not all) contracts concluded by consumers, the effect of which is that 
a consumer can sue and only be sued in the place where he is domiciled. 
Another special rule, in Article 5(3), relates to tort, delict and quasi-delict, 
where the defendant may be sued in the courts “for the place where the 
harmful event occurred”. 

81. The ESCP would not, under the Commission’s draft, displace the Brussels I 
Regulation. A claimant would still have to look at that Regulation to decide 
whether, in a dispute between somebody in England and somebody in 
France, it was the French courts or the English courts that had jurisdiction in 
the matter. The Commission accepted that because the ESCP would not 
change the rules in the Brussels I Regulation it might be necessary for the 
claimant to have legal advice on the question of jurisdiction (Q 29). 

82. The Law Society considered that the application of the Brussels I Regulation 
could be a serious problem because it might not be possible to deal with 
issues of jurisdiction fully given the size and proportionality of the costs and 
issues involved in a claim of €2,000 or less (Q 223). And it may not only be 
individual consumers who have difficulties. The CBI said that business 
found it difficult to understand the Brussels I Regulation. Guidance put out 
by the Government sometimes compounded the problem (QQ 393, 396). 

83. Which? did not consider that it was for the ESCP Regulation to resolve the 
question of jurisdiction under the ESCP. Which? expected the judges to be 
more interventionist in such matters. It would be for the courts to give 
guidance and take on a greater signposting and directional role than they do 
now (QQ 265–6, 269). 

84. The question of jurisdiction has been the subject of discussion in the Council 
Working Group. The UK Presidency text has sought to clarify the position, 
by including a specific Article in the ESCP stating that jurisdiction would be 
determined by the Brussels I Regulation. The Government’s response to 

                                                                                                                                     
30 Council Regulation (EC) No 44/2001, of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters [2001] OJ L 12/1. The Regulation replaced the 

Brussels Convention on jurisdiction and enforcement of judgments in civil and commercial matters (the 

Brussels Convention) for all Member States except Denmark. 
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criticism made of the lack of clarity of that Regulation was that they would 
produce guidance that is “clear, plain, in simple English so that people can 
easily understand it”. The courts would also provide assistance as necessary, 
though, in the Government’s view, it should be rare that somebody might 
need legal advice about a jurisdictional issue (QQ 477, 483). 

85. We asked if, since the ESCP is concerned with relatively small sums of 
money, the Brussels I Regulation might be simplified. One possibility 
suggested was that cases under the ESCP should be heard in the country of 
the defendant (that is, to make the general rule in the Brussels I Regulation 
the only rule for the ESCP). Dr Haibach, for the Commission, said: “The 
exceptions for consumers are important. The procedure is in the first place 
meant for consumers. I do not think such a rule would serve the objective of 
the proposal” (Q 37). 

86. The Government believed that there was a case for having a dedicated rule 
for consumers. That was “New Article 2a” in the Presidency text,31 which 
replicates text also found in the proposed Order for Payment Procedure. 
Mr Kilby (DCA) explained that the intention was that “it should be 
absolutely clear that where somebody is acting as a consumer they can sue 
and be sued in the courts of their own country” (Q 480). 

87. Given that one aim of the proposal is to improve consumers’ access to 
justice, there is a strong case for making the consumer exceptions (i.e. 
the special rules) in the Brussels I Regulation the general rule in the 
ESCP to this extent. So, in claims falling within the ESCP, a 
consumer32 should be able to sue (except another consumer) in his 
own Member State and should only be liable to be sued in that 
Member State, whatever the cause of action.33 Such a rule would be 
simple and consistent with the approach of other Community instruments 
(such as the European Enforcement Order—EEO) which seek to enhance 
the position of the consumer.34 It would also go some way to resolve current 
uncertainty surrounding the application of the Brussels I Regulation to 
Internet transactions. But our proposal, unlike the UK Presidency text and 
the EEO, would not be limited to contractual disputes and would therefore 
place the consumer, whether as claimant or defendant, in an even stronger 
position under the ESCP. Only in business to business litigation would the 
rules of the Brussels I Regulation apply. A consequence of our proposal 
would, however, be that there might be an increase in the number of cases 
where the Court had to apply a foreign law. 

Applicable law 

88. Article 9(2) of the Commission’s text envisages all the “legal assessment” in 
a claim under the ESCP being done by the judges.35 One problem, as District 

                                                                                                                                     
31 The “New Article 2a” is set out on page 14 of Doc 12503/05. 

32 Within the meaning of Article 15 of Council Regulation (EC) No 44/2001 of 22 December 2000 on 

jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. [2001] OJ 

L12/1. 

33 Subject always to the restriction on scope contained in Article 2 of the proposed Regulation. 

34 By avoiding some of the uncertainty inherent in Articles 15-17 of the Brussels I Regulation. 

35 The UK Presidency text introduced new wording but no change in purpose or effect was intended. 

Mr Kilby said: “In the Working Group it turned out that nobody understood what the Commission’s 

original proposal meant when it said that the parties should not be required to make a legal assessment of 

the claim. So we have found other wording which we hope is clearer” (Q 534). 
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Judge Walker pointed out, is the question of determining the applicable law 
in a cross-border case (Q 122). Because there is likely to be a foreign element 
it may not be appropriate to apply domestic law (the lex fori) to determine, 
for example, questions of liability. 

(i) Background 

89. The Brussels I Regulation contains an established body of rules to determine 
which courts within the Union have jurisdiction and when judgments given 
by the courts of one Member State will be recognised in another. However, 
currently, each country has, with one exception for contracts, its own rules 
for deciding which system of law will apply in a case having an 
international/foreign element (choice of law rules or applicable law). The 
1980 Rome Convention (“Rome I”) lays down choice of law rules for 
contracts. So if an English court is hearing a dispute over a contract between 
an English company and a French company and the parties have, in that 
contract, chosen French law to govern the contract the English court will, in 
accordance with the rule in Rome I, apply that law. The Commission has 
recently presented a proposal to convert the Convention into a Regulation 
and to amend it.36 

90. In cases involving non-contractual obligations (such as a civil claim arising 
from a traffic accident or the recovery of monies paid by mistake) each court 
applies its own national rules, including its rules for cases having a foreign 
element. Determining the proper law to apply in such a dispute may be a 
complex task. In some areas, such as torts, there may be well established 
rules to determine the applicable law. In others there may be little in the way 
of legislation or case-law to assist the judge. The proposed Rome II 
Regulation seeks to address some of these problems and provide for non-
contractual claims what Rome I provides for contractual claims.37 Rome II is 
controversial in parts and remains the subject of negotiations in the Council 
and between the Council and the European Parliament. We are holding the 
draft Regulation under scrutiny. 

(ii) Role of the judges 

91. Which? did not believe consumers would be in a position to determine the 
applicable law. Which? saw this as a job for the judges and had no reason to 
believe that national judges would not be able to deal with questions of law 
including foreign law. Mr Ajay Patel said: “the judges would be in a better 
position in the way that small claims are dealt with here in the UK where 
judges play an interventionist role and are in a position to apply the rules 
where the claimants simply state the facts in evidence and provide the 
evidence to support their claims” (QQ 287, 313). The District Judges 
accepted that determining the applicable law in a cross-border case would be 
a difficult question which in most instances would be determined by the 
district judge when looking at the papers. District Judge Lingard pointed out 
that the judge could avail himself of points of contact in the European 

                                                                                                                                     
36 Proposal for a Regulation of the European Parliament and the Council on the law applicable to contractual 

obligations (Rome I). Doc COM(2005) 650 final. The general principle of party autonomy would remain 

(Article 3). 

37 The issues raised by the Rome II Regulation are described in our Report The Rome II Regulation, 8th 

Report 2003-4, HL Paper 66. 
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judicial network38 if he saw a need to apply law other than English law. The 
network would not, however, assist in resolving which law to apply—that 
would remain a decision of the judge in the case—but in setting out clearly 
what the foreign law was (QQ 85, 87, 88, 90). The Government also 
envisaged a role for the European judicial network in this context (Q 487). 

92. The CBI noted that it was possible for questions of applicable law to arise 
under the current regime in the United Kingdom. The CBI questioned how 
often a judge would be required to apply foreign law if, as they believed, 
most cases involved factual disputes (Q 428). But the Law Society believed 
there was a cause for concern. Their view was that the application of foreign 
law could be very complex. A special rule in the ESCP might be the way 
forward. The Law Society suggested that the lex fori should apply, including 
any applicable Community law (QQ 220–1). 

93. The District Judges also envisaged the possibility of transferring a case to the 
foreign court (Q 91). District Judge Walker said: “There is a debate to be 
had as to whether there ought to be a presumption that the claim is heard in 
the country whose law applies to the claim” (Q 122). Such transfer is not 
envisaged by the ESCP, as presently drafted, and we asked the Government 
whether this should be possible or whether it might not defeat the object of 
the procedure. The Government’s response was that they would prefer that 
cases not be transferred out lest the consumer lose the protection intended 
by the ESCP (Q 490). 

94. As mentioned, the Commission’s draft envisages the legal assessment of a 
claim under the ESCP being carried out by the judge. In cross-border 
cases, where a foreign element may well be present, the rule in 
Article 9(2) would potentially have a substantial impact on the 
position in English and Scots law that conflict of laws rules are only 
applied if at least one of the parties has argued that they be applied. 
We say potentially because in small claims, as in larger claims, most cases 
turn on the facts and the law is not disputed. But sometimes questions of law 
arise, and the inherent “cross-border” nature of cases in the ESCP will more 
frequently give rise to questions of applicable law. Under the ESCP the judge 
will be responsible for identifying such questions, possibly without any claim 
or argument from one or more of the parties. 

95. Where the applicable law is foreign law, the question then arises as to who is 
going to determine what that law is. Article 9(2) might suggest that this is not 
for the parties but for the court. The working assumption of our witnesses, 
including the District Judges, was that the judge would have to determine not 
just whether English or, say, French law was to be the applicable law but also 
the content of that law. It was suggested that, if foreign law was the 
applicable law, the judges could possibly get some assistance on the latter 
from the European judicial network. What other assistance there might be 
and what would be the position if one of the parties challenged the view 
taken by the judge, especially as to what the foreign law was, is uncertain. 

                                                                                                                                     
38 The network was established by Council Decision of 28 May 2001 establishing a European Judicial 

Network in civil and commercial matters [2001] OJ L 174/25. The network consists of representatives of 

the Member States’ judicial and administrative authorities and meets several times each year to exchange 

information and experience and boost cooperation between the Member States as regards civil and 

commercial law. The Decision establishing the network provided for a website, the main purpose of which 

is to provide information on both Community and national laws relating to judicial co-operation in civil 

and commercial law: http://europa.eu.int/comm/justice_home/ejn/index_en.htm. 
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The content of foreign law is, in English and Scots law, a question of fact, 
normally proven by expert evidence with the burden of proof resting on the 
party relying on the foreign law. It is not clear to what extent Article 9(2) 
would displace our domestic rules in this respect. The point has, of 
course, implications for costs. If the court is not to bear the burden and 
cost of proving foreign law then it would fall on the party relying on the 
foreign law. It may be that cases where determination of foreign law is 
necessary would be few, but greater clarity as to the effect of Article 9(2) 
in this regard would nevertheless be welcome. 

The €2,000 limit 

(i) The minimum maximum 

96. The €2,000 euro limit in the ESCP contrasts with the general limit in 
England and Wales for small claims, which is £5,000, in Scotland, £750, 
and in Northern Ireland £2,000. It is clear that in fixing the figure of €2,000 
the Commission has had to balance a number of conflicting considerations. 
The figure must be sufficiently large to attract a good number of cases. On 
the other hand €2,000 may have widely differing purchasing power as 
between different parts of the Union. 

97. The Commission’s approach is entirely pragmatic. Dr Haibach explained 
that the Commission, in fixing a limit, had taken a look at the current small 
claims thresholds in Member States. They range from €600 in Germany to 
£5,000 in England and Wales. Several Member States have a threshold of 
around €2,000. As mentioned above, within the United Kingdom alone there 
is a broad range of limits. Dr Haibach reported that the proposed ESCP 
threshold of €2,000 has been accepted quite widely by Member States in the 
discussions in the Council (Q 33). 

98. The CBI’s view was that, given the differences in the limit even within the 
United Kingdom, €2,000 was the right figure. The CBI also felt that the 
figure should be the same in all Member States (Q 417). A number of 
witnesses thought that €2,000 was on the low side but acknowledged that 
standards of living and costs varied among Member States. Which? pointed 
out that a number of consumer matters regularly dealt with by European 
Consumer Centres would fall outside that limit, such as timeshares and even 
delayed flight reimbursement (QQ 303–6). 

99. Some witnesses doubted the need to set a harmonised, European-wide limit. 
The Government have suggested that individual Member States should be 
able to fix a higher limit. The €2,000 should be a minimum maximum; that 
is it would be the minimum upper limit, but Member States could, if they so 
wished, fix a higher maximum. This would enable the United Kingdom, if it 
wished, to bring the ESCP up to the same limit as under domestic law. The 
NCC supported this approach (Q 293). The District Judges also supported 
the view that each Member State should be able to fix its own level above a 
minimum figure. Fixing it at €7,000 (£5,000), the present maximum in 
England and Wales, would be acceptable as far as claims in the United 
Kingdom were concerned (Q 96). The ABI agreed (Q 419). 

100. Baroness Ashton of Upholland reported that the proposal for a €2,000 
minimum maximum had not been well received by other Member States. 
But the Government had not given up on the idea. The Minister said: “We 
are not, of course, going to resolve this in our Presidency, so beyond our 
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Presidency we will be able to, I hope, push for a recognition that Member 
States have got different needs and if it is going to work we have to accept 
there are different standards of living, costs of living, in different Member 
States” (Q 494). 

101. The Commission was prepared to look at the possibility of the ESCP setting 
out minimum and maximum thresholds (Q 17). 

102. Notwithstanding the Government’s openness to, and pressure for, a 
higher limit, it seems likely that the limit for claims in the ESCP will 
be set at €2,000. Provided that the ESCP is not mandatory for claims 
up to this figure and that claimants will have the alternative of 
bringing claims, including cross-border ones, under domestic 
procedures this is acceptable. Indeed the lower the figure the easier it may 
be to sacrifice some of the normal procedural safeguards in favour of 
simplicity and expedition. As regards the notion of a minimum maximum 
level (where Member States would be free to fix a higher upper limit) we can 
see how this might be unacceptable to other Member States if they perceived 
that their citizens might be prejudiced if sued in the courts of another 
Member State. 

(ii) Parties agreeing a higher limit 

103. We asked whether it should be possible for both parties to agree that the limit 
should be increased. Witnesses generally supported the idea. The NCC 
believed that would be “a sensible route”. There can be high-value claims 
with very straightforward issues (Q 294). District Judge Walker explained 
that this was something done regularly between the small claims track and 
the fast track in the English procedure. “Particularly if we have litigants in 
person, with a claim of more than £5,000 more often than not they would 
prefer to have the less formal surroundings of the small claims kind of 
hearing and also not necessarily be at such great risk as to costs”. He thought 
that that would be a very good addition to the proposal (Q 97). 

104. But Dr Haibach, for the Commission, took the view that €2,000 would be a 
mandatory limit and it would not be possible for parties to choose the 
procedure regardless of the limit. It was important for the proper functioning 
of the procedure to have uniformity throughout the Member States  
(QQ 15–16). 

105. The Government thought that Member States would similarly not be 
attracted by the idea. Miss Reed, for the Department for Constitutional 
Affairs (DCA), said: “this is something which has not been discussed at the 
Working Group, but we suspect it will not be well-received by Member 
States, bearing in mind their concern about the current level. Even though it 
is by the parties’ agreement, I think other Member States would be very 
concerned with such a proposal” (Q 523). But she agreed to raise the issue in 
the Working Group (Q 524). 

106. In England and Wales, the financial limits are there to allocate claims 
between tracks (small claim/fast/multi track). There is no jurisdictional 
limitation to the scheme. If the ESCP comes into force there would, as 
presently drafted, be a jurisdictional bar on entertaining claims within this 
procedure above the €2,000 limit. While, as mentioned above, we can 
accept that limit, it should, we believe, nevertheless be possible by 
agreement of the parties to extend the jurisdiction. The Regulation 
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should make it clear that the ESCP could be used for a claim 
exceeding €2,000 where the court and all the parties agree and that the 
judgment should be enforceable under the Regulation in the same way 
and with the same effects as a judgment for a sum within the €2,000 
limit. We are encouraged by the positive response of the Government to this 
suggestion. 

(iii) Personal injuries claims 

107. We asked whether there should be different limits for different causes of 
action, in particular personal injuries claims, where expert evidence and 
medical reports are normally required. This is the case in England and 
Wales,39 and in Northern Ireland personal injury claims are excluded 
altogether from the small claims procedure. The Commission’s proposal 
contains no special rules and indeed the Commission had not considered 
such a possibility (Q 41). 

108. Witnesses were generally agreed that given the relatively low limit of €2,000 
there was no need for personal injuries claims to be separately considered. 
However, were the limit to be higher then the question of the inclusion of 
personal injuries claims in the ESCP should be revisited. 

109. The District Judges took the view that any limit higher than €2,000 should, if 
applicable to personal injuries or housing disrepair claims, be “very carefully 
considered” (p 12). Lord Justice Dyson accepted that medical issues stood 
on a different footing from other technical issues. But many classes of small 
claim involved technical issues and required expert evidence. In his view, 
there was no rational justification for treating housing disrepair claims as 
being different in kind from other claims which involve technical questions 
(e.g. small building claims) (p 99). 

110. The NCC’s preference was for most personal injury cases to be kept out of 
the small claims court due to the complex issues of liability and quantum 
that are involved (Q 301). For APIL, Mr Gore explained that a number of 
minor injuries fell within the current £1,000 limit for personal injuries cases 
in our domestic procedure, but cases involving any significant time off work 
were likely to fall outside the ESCP (QQ 191–2). APIL believed the €2,000 
limit should be retained as the maximum financial threshold for personal 
injury cases. By setting the personal injury threshold at that level, more 
complex and demanding cases—which were unlikely to be appropriate for a 
small claims procedure—would not be included (p 27). 

111. If the upper limit of claims in the ESCP is fixed at €2,000 then we can 
see no need for personal injuries claims to be separately considered. 
However, were the limit to be higher (perhaps unlikely—see para 102 
above) then the question of the inclusion of personal injuries claims in 
the ESCP would need to be reconsidered. 

(iv) Counterclaims 

112. Article 4(6) of the Commission’s text says that if the total value of the 
counter claim exceeds the amount set out in Article 2(1), that is €2,000, the 

                                                                                                                                     
39 The House of Commons Constitutional Committee has recommended that the present £1,000 limit for 

personal injuries claims be raised to £2,500. The courts: small claims. First Report of Session 2005–06, 

HC 519, at para 54. 
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court shall only consider the counter claim if it arises from the same legal 
relationship as the claim, and if the court or tribunal considers it appropriate 
to proceed in the ESCP. The ESCP thus envisages only limited 
circumstances in which a cross-claim may be dealt with together with the 
original claim under the ESCP. If the conditions in Article 4(6) are not met 
then the main claim would continue under the ESCP while the cross-claim 
would have to be brought in separate proceedings. 

113. A number of our witnesses thought that Article 4(6) might present very 
considerable difficulties. It might lead to parallel proceedings in different 
countries or jurisdictions. The difficulty would be, District Judge Walker 
said, if the parallel proceedings were handled in different ways. “If there were 
parallel proceedings being handled in exactly the same way it would not be so 
bad, but you could have a European Small Claims Procedure in one country 
and a fast track claim in England at the same time. It is difficult.” In his view, 
this might justify a change to the proposed Regulation to give the judge 
discretion to take the small claim out of the ESCP (QQ 119, 121). 

114. The Member States have not been attracted by the Commission’s proposal. 
The United Kingdom, as Presidency, therefore tabled an amendment to 
Article 4(6). That would remove a case (claim and counterclaim) from the 
ESCP where a counterclaim has been lodged which exceeds €2,000, except 
where the court considered that the counterclaim is “manifestly unfounded 
or overstated”. The new text seeks to address two concerns: to make it 
clearer when it would be “appropriate” for a case to proceed in the ESCP 
when the counterclaim exceeded €2,000; and to limit any opportunity for 
abuse. But again the Presidency text was not something which the other 
Member States have found attractive. The counterclaims issue was another 
matter to which Member State would return in the negotiations. Mr Kilby 
(DCA) said: “There is not yet a clear consensus in the Working Group about 
how to deal with the possibility of abuse, but I would not see any realistic 
prospect of going back to the Commission’s original proposal”  
(QQ 496–500). 

115. We are not persuaded that the UK Presidency text is an improvement 
on the Commission’s text and note that there is an absence of 
agreement on either by Member States. Our preference would be for 
the Commission’s text to remain but it seems unlikely to receive 
sufficient support from the Member States. The issue of 
counterclaims is something to which further thought should be given. 
The final text will need to strike a balance between ensuring that the 
ESCP is used only for straightforward, low–value claims as intended 
and preventing abuse of the system through the lodging of 
counterclaims. 

An on–line procedure 

116. A party will commence proceedings in the ESCP by completing and lodging 
a claim form. Annex 1 to the Regulation contains the prescribed form. 
Article 3(1) provides that the claim form may be lodged “directly, by post or 
by any other means of communication such as fax or e-mail acceptable to the 
Member State in which the procedure is commenced”. 

117. We asked why use of e–mail should only be possible if acceptable to Member 
State where the proceedings are to be commenced. In this day and age is 
there not a case for insisting on the availability of an online procedure? 
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118. Dr Haibach, for the Commission, told us that “most Member States have 
not been willing to accept the commencement of the procedure through e-
mail”. That is why Article 3(1) says that e-mail must be acceptable to the 
Member State concerned (Q 73). 

119. The ABI, NCC and Which? all supported the use of modern technology but 
did not feel that this should be mandatory. Mr Brooker, for the NCC, said: 
“One must bear in mind that many consumers have poor literacy skills, 
others will be uncomfortable with modern technology, and there are issues 
around the security and verification of documents to consider” (Q 315). 
Miss Squire, for the Law Society, expressed similar concerns (Q 210). 

120. While we have, in England and Wales, some experience of an online 
litigation service, in the form of Money Claim Online,40 this is a long way 
from providing such a service for the ESCP. In its recent inquiry into small 
claims in the county court, the House of Commons Constitutional Affairs 
Committee noted the lack of use of information technology (IT) facilities in 
our county courts and urged the Government to place greater priority on 
providing IT facilities to those courts.41 

121. When asked about the use of IT in relation to the ESCP, the Government 
would not commit themselves to delivering an on-line service in the United 
Kingdom. They would want to wait to see what demand there might be for 
such a facility, which would have to be self-financing (QQ 510, 515). 

122. In the apparent absence of a sufficient commitment by Member 
States (we assume on the grounds of its cost) provision of an on-line 
service for the ESCP can only be optional at the present time. And 
given the very different levels of IT skills of consumers and the fact 
that there will be some for whom IT would present a barrier rather 
than a gateway to justice, an on-line service, or even simply 
commencement of proceedings by e-mail, should not be mandatory. 
As an alternative procedure it is, however, something which should 
be given serious consideration especially having regard to the 
international nature of the proceedings under the ESCP. We are most 
pleased to see the Minister’s enthusiasm for the use of modern technology in 
our courts42 and hope that her enthusiasm will be translated into 
Government commitment. 

Written procedure 

123. The Commission’s text makes it clear that hearings, direct or remote,43 are 
not obligatory and our witnesses thought that they were to be discouraged in 
the context of the ESCP. The model Claim and Answer forms annexed to 
the Regulation state that the claimant or defendant, as the case may be, may 
ask that an oral hearing be held. The forms also make clear that it is for the 
court to decide whether an oral hearing is necessary. However, the ESCP 

                                                                                                                                     
40 Money Claim Online is an internet-based service for claimants and defendants managed by HM Courts 

which provides a simple, convenient and secure way of making or responding to a money claim over the 

internet. It can be used for claims of less than £100,000. The Money Claim Online website can be found 

at https://www.moneyclaim.gov.uk/csmco2/index.jsp. 

41 The courts: small claims. First Report of Session 2005–06, HC 519. Chapter 3. Facilities. 

42 Q 511. 

43 Article 6(1) provides for a variety of different forms of hearing (through an audio, video or e-mail 

conference) if both parties agree. 
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does not set out the circumstances in which an oral hearing would be 
deemed necessary. The ABI believed that this should be clarified (p 62). The 
District Judges wanted maximum discretion in the court itself in order to 
achieve justice according to what circumstances demand (Q 125). 

124. It seems to be generally envisaged that hearings would be rare and that the 
procedure would primarily be a written one. Member States have accepted 
this as a key principle underpinning the ESCP (p 97). The District Judges 
expected most cases to be resolved on the dossier. Indeed they believed that 
the Regulation contained a presumption against an oral hearing: the first 
possibility under Article 5(1)(a) was to deliver a judgment, then (b) demand 
further details, or (c) summon the parties to the hearing (QQ 125–6). 
Miss Reed for the Department for Constitutional Affairs (DCA) said: “[the 
ESCP] is intended to be a simplified, accelerated procedure and in order to 
keep it proportionate, if it can be managed on paper, that is obviously the 
way forward” (Q 520). We agree. The whole scheme of the ESCP points 
to an essentially written procedure. We strongly support that 
approach and believe the Regulation might go further in making it 
clear that a written procedure should be the norm. Resort to an oral 
hearing, particularly a direct oral hearing, while always a matter for 
the discretion of the judge, should be rare. 

Hearings and the taking of evidence 

125. Article 6(1) provides for a variety of different forms of hearing (through an 
audio, video or e-mail conference) if both parties agree. Article 7 provides for 
the taking of evidence “through telephone, written statements of witnesses, 
and through an audio, video or e-mail conference”. The Senior Master noted 
that all the forms for giving evidence that the ESCP proposes were available 
under the Civil Procedure Rules (CPR) 1998. However, very few courts in 
England and Wales have video conference facilities. “Telephone 
conferences” were already used extensively by district judges. The Senior 
Master did not advocate the use of e-mails (which most courts do not have 
available as yet) (p 107). 

126. The District Judges noted that Article 7 did not make telephone and video 
conferences obligatory, though they were widely used in the courts in 
England and Wales. The Judges were aware that in some Member States oral 
evidence was very much the exception and in others it was almost 
commonplace for a judge to use the telephone to speak to a witness in 
another country and to give full weight to such evidence. The District Judges 
therefore saw no difficulty in the use of telephone and video conferencing in 
appropriate cases (p 13). 

127. The Government were also generally enthusiastic about the use of 
information technology, including, for example “voice–over internet 
protocol” which might come to be a substitute for telephone hearings and 
video conferences (QQ 510, 516). But the Minister recognised that there 
were substantial differences in practice between Member States, even in the 
use by judges of such well-established technology as the telephone (Q 511). 
She was pleased to report, therefore, that Member States had agreed that 
modern communications technology should be used for hearings (p 97). 

128. The Law Society queried whether the use of an audio, video or e-mail 
conference in the conduct of the hearing should be conditional on the 
agreement of the parties. They said “There is considerable discretion for the 
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Court in other matters, so there seems no good reason why the means by 
which a hearing is held is subject to veto by one party” (p 31). We agree. 
The conduct of the hearing should be a matter for the court and the 
judge should be able to determine the particular form it should take if 
one of the parties is not co-operative. 

129. Witnesses were generally agreed that if an oral hearing is thought necessary 
compelling the attendance of an out-of-country party, claimant or defendant, 
should only be required in the most exceptional circumstances. Where the 
consumer is the claimant any requirement for holding a hearing at which he 
must be personally present in a foreign country would be very discouraging. 
The rules should not permit tactical manoeuvres by one party or the other. 
Compelling a defendant to travel might also be equally prejudicial. District 
Judge Walker said: “One wants a level playing field if possible, and one does 
not want to force one party to the expense of travelling halfway across 
Europe to attend a hearing, with the air fare, the hotel accommodation and 
everything else, if the case is only worth €500. One would want to be able to 
say in this particular case, “I will deal with it on the paper” (Q 129). 

130. Courts must be prepared to act firmly in refusing oral hearings or any 
other proceedings that require the presence of the claimant or 
defendant where that would put either party at a personal or financial 
disadvantage. There may, however, be circumstances, such as where a 
person’s honesty is an issue44—it should be fairly rare—where it is thought to 
be necessary to have some kind of oral cross-examination. Wherever possible 
such examination should be conducted over a telephone or, preferably, video 
link without requiring the party or witness whose evidence is going to be 
examined to go to a foreign country to be examined. Only in the most 
exceptional circumstances should an out-of-country party be 
required to attend. There is nothing in the present draft which 
indicates that such an order ought only to be made in exceptional 
circumstances. A provision to that effect would be a welcome 
addition. 

Complex cases 

131. In England and Wales, the district judge, when he initially reviews a claim 
within the small claims track, has the power to transfer a complex claim to a 
more appropriate track (fast or multi-track). 

132. The Government have raised the question of whether in the ESCP national 
courts should have the power to transfer complex cases to national 
procedures of their own motion. The proposal has not received support from 
other Member States in the Working Group. Miss Reed (DCA) said: “To be 
honest, it got short shrift. They certainly do not like the idea. They perceived 
it as possibly being used regularly rather than exceptionally. We are still in 
negotiations on that point” (Q 490). 

133. The Commission does not support the Government’s proposal. Dr Haibach 
said that such a rule would introduce an element of uncertainty for the 
claimant relying on the ESCP, including its rules as to costs (Q 42). The idea 
has met with some opposition from some of our other witnesses. 

                                                                                                                                     
44 The example suggested by Miss Reed (DCA) (Q 521). 
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134. The District Judges took the view that to provide an “escape clause” for the 
parties or the court would be “inappropriate, disproportionate and against 
the whole spirit of the proposal. It also introduces an element of uncertainty 
and, bearing in mind the differences in the costs’ rules which would apply, 
could foster tactical applications effectively playing one system off against the 
other” (p 13). The Law Society agreed (p 31). The District Judges were also 
concerned that a transfer provision might give rise to tactical manoeuvring, 
delays and complicating the procedure (QQ 104–6). 

135. Other witnesses took the contrary view. Lord Justice Dyson, the Law Society 
of Scotland, APIL, Which?, the NCC and the CBI all supported the proposal 
that the court should have the power to transfer complex cases to national 
procedures (pp 100, 106, QQ 219, 310–11, 426). The CBI believed that if 
experience of the English small claims procedure was a guide, then most 
cases would turn on their facts and instances of cases being transferred up 
would be rare (Q 426). 

136. Which? thought that cases raising important public policy issues or difficult 
or novel areas of law should be capable of being transferred out of the ESCP 
(Q 307). The NCC recognised that there might be possible tactical 
manoeuvres on behalf of defendants in these circumstances—the judge 
would have to be wise to that and exercise his discretion (Q 312). 

137. Both the Law Reform Committee of the Bar and the ABI supported the 
inclusion of a power to transfer but argued that the Regulation should specify 
the circumstances in which a transfer could be ordered (p 104, Q 427). 

138. We agree with the Government that the ESCP should include a 
provision that the court should have the power to transfer cases to 
national procedures. We recognise that the inclusion of such a power 
might mean that the claimant could lose some of the certainty of being able 
to pursue his claim in the cheap and simple way expected of the ESCP. 
However, we would envisage that the power would, and the 
Regulation could usefully say that it should, only be exercised very 
exceptionally. In the vast majority of cases, a small claims case begun in the 
ESCP would and should remain there. 

139. The power should be exercisable by the court of its own motion or on 
the application of one of the parties. If exercised, the Court should be 
able to impose a condition that the party seeking transfer should 
indemnify the other party as to costs. This should mitigate the risks to 
the consumer in a test case (for example, when taking on an international 
airline in a dispute over delayed fight or lost luggage which may have 
implications for many thousands of similarly placed travellers) and should 
also discourage applications for transfer brought for tactical reasons. 

Liability for costs 

140. The question of liability for costs is a prime consideration in the decision 
whether to commence or defend any proceedings. The Regulation provides 
for the recovery of costs by the successful party, which is, of course, a 
different provision from that applying in the UK procedures. 

Commission text 

141. Article 14 of the Commission’s proposal provides that the losing party shall 
bear the costs except where this would be unfair or unreasonable. In that 
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case, the court would make an order for payment of expenses on an equitable 
basis. Under paragraph 2, however, where the unsuccessful party is a natural 
person and is not legally represented, he would not be obliged to reimburse 
the legal fees, if any, of the other party. 

142. Dr Haibach explained why the Commission had adopted the “loser pays” 
principle. It was important to improve access to justice and to ensure that 
creditors were not deterred from bringing claims because they feared that 
even if they won the case in the end their financial outcome might be 
negative because of restrictions on the reimbursement of costs (Q 43). 

143. That is all right if they are going to succeed in their claim but they might be 
deterred if they have doubts about that. In England and Wales, the general 
rule in litigation is that the loser pays the costs of both sides. That rule has 
been changed in the case of small claims specifically because the loser pays 
principle may make it unattractive for people who have small claims to bring 
proceedings. Under our domestic small claims costs rules, the successful 
party is allowed only court fees, own out-of-pocket expenses and experts’ fees 
up to a fixed figure. The court does, however, retain a discretion to make an 
order for costs where a party has acted unreasonably. 

144. The Commission’s proposal found little support among our witnesses. 
Several believed that Article 14 would act more as a disincentive than an 
encouragement to bring proceedings under the ESCP. They preferred a rule 
along the lines of our domestic procedure (pp 31, 62). For the NCC, 
Mr Brooker said: “The costs for the claimant [under the English procedure] 
are calculable, they are small, and they are proportionate to the value of the 
dispute. If the claimant faced a scenario where there is a risk of him or her 
paying the other side’s legal fees then I think that may deter the claimant 
from making the claim in the first place” (Q 260). On the other hand, the 
CBI could not support a proposal containing costs provisions which would 
tilt the balance significantly towards the interests of consumers (pp 65–66). 

145. The Association of District Judges also drew attention to the uncertainty 
inherent in the wording of Article 14(1): the concepts of “unfair or 
unreasonable” and “payment … on an equitable basis” were licences for 
argument and appeal (p 14). Dr Haibach defended the Commission’s text. 
Unfairness or unreasonableness would appear to be implied if the costs are 
high. Dr Haibach said: “If you have normal costs or low costs it is difficult to 
imagine that it would be unfair or unreasonable that the losing party pays 
them” (Q 63). 

146. On the other hand, for APIL, it was the costs rules which made the proposal 
attractive. Mr Allan Gore QC, for APIL, said: “What struck us as exciting 
when this procedure was published was that it gave that category of injured 
people access to advice and representation in an arena where the English rule 
at the moment against recovery of costs in small claims prevents that access, 
but it did so in a proportionate way because it provided that the bulk of cases 
in this arena would be dealt with on paper rather than by way of hearing” 
(Q 180). 

UK Presidency text 

147. Mr Kilby (DCA) reported that discussions in the Working Group had been 
“surprisingly difficult”. “What we have actually found is that there is a lot of 
interest in having a provision which requires the court to have regard to the 
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proportionality of costs so that it should have a general discretion to make 
sure that the recoverable costs remain proportionate to the claim” (Q 538) 
The UK Presidency had put forward a draft which for the most part followed 
the Commission’s text but would allow for the recovery of costs, including 
legal costs, even where the unsuccessful party was not legally represented, to 
the extent only that it is proportionate to the claim. 

148. Which? did not find this approach attractive. They did not wish to see the 
claimant or the defendant exposed to having to pay the other side’s legal 
costs as suggested in the Presidency text. Our current domestic approach 
remained the first choice of Which? (QQ 331–2). The CBI favoured the UK 
Presidency approach over that proposed by the Commission (Q 444). 
Mr Keith Richards, for the CBI, said: “As currently drafted we are 
concerned that the cross-border nature of this [procedure] may throw up 
additional costs which, for a small business to have to foot the bill whatever 
the outcome, however right they were throughout, would be something we 
could not accept. It needs to be a shared risk and if the consumer and 
business enter into this process knowing that there is a risk which is shared 
and proportionate to the claim, they have the certainty of knowing that there 
are not going to be elements of additional costs attached in the same way as 
with the small claims track in England and Wales” (Q 446). 

149. Baroness Ashton of Upholland said that other Member States were not 
attracted by the costs rules applied to small claims in the United Kingdom. 
There was, however, general agreement among Member States that costs 
should be proportionate to the claim. But, the Minister explained, the 
difficulty was that courts in different countries might take very different 
views, even about the word “proportionate”. In the Minister’s view, such an 
approach was “second best” and it would be necessary to find a solution on 
costs that would give as much confidence as possible to all parties involved 
(Q 542, p 97). 

150. It appears that the Working Group will continue its discussion of what costs 
would be “proportionate”. Mr Kilby (DCA) said: “How exactly it will be 
achieved needs to be the subject of future negotiations and there are various 
options which different delegations have raised. They include some sort of 
percentage arrangement, some sort of sliding scale of costs depending on the 
value of the claim, perhaps some overall limit, or just a pure unqualified 
discretion” (Q  538). 

151. We consider that one of the attractive features of our small claims system is 
that with strictly limited exceptions costs are not awarded. So somebody who 
brings an action knows that they may not get their costs back entirely, but 
they also know that if they lose the case they will not get burdened with a 
very large sum to pay in costs. The sums they are going to have to pay in 
costs are predictable, such as court fees and experts’ and witnesses’ expenses 
up to fixed limits. In our view there is a serious deterrent effect on taking a 
small claim if an individual is at risk of paying what might be the 
considerable costs of a firm or business that can afford to have legal 
representation. Only if a party acts unreasonably will he be liable to pay the 
other side’s legal fees. The issue of costs is thus very much within the parties’ 
own control. We note the level of support among our witnesses for the 
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principle applied in small claims procedures in the United Kingdom that 
there is no liability for costs, except fixed costs,45 for the losing party. 

152. There appears to be a disagreement over what is “attractive” to users of a 
small claims system. The Commission believes that any rule which would not 
allow the recovery of costs would have a deterrent effect on claimants, which 
is the opposite of the United Kingdom view. We share the concern 
expressed by the Commons Constitutional Affairs Committee that 
the claiming of disproportionate costs, which would seem possible 
under the regime proposed by the Commission, could undermine the 
value of the ESCP. As Baroness Ashton said, “It is very, very important if 
this is going to work at all that we do not deter people from making 
claims”.46 We agree. 

153. We would very much prefer an approach similar to that in the United 
Kingdom. Indeed there is a case for saying that each side should, as a general 
rule, bear its own costs (in effect a “no costs” rule) and at least one witness 
supported that view.47 But we suspect that such an approach would be 
unlikely to command wide support from other Member States even if our 
own Government could be persuaded of the merit of the idea. 

154. If a party in a small claims procedure is to be exposed to costs then we 
believe it important that he should know in advance the likely extent 
of his costs liability. We see great advantage in having a rule which is 
clear from the outset and not dependent on elastic words such as 
“proportionate” or “unreasonable” or “inequitable”. A party in the 
ESCP should not be exposed to costs over which he has no control or 
the limit of which he cannot calculate before deciding whether to 
bring or defend a claim. We therefore propose that a party’s liability 
to costs in the ESCP should be capped. A successful party should be 
able to recover any court fees he has paid. In addition, he should also 
be able to recover his other costs and expenses, including legal fees, 
up to a financial limit of 20 per cent of the value of the claim. In 
determining what costs to award the judge should have regard to, 
among other things, whether a party has had legal representation, the 
status of the party (whether or not he is a consumer), and the 
behaviour of the parties in the bringing or conduct of the procedure. 
Where a party has acted wholly unreasonably, the judge should be 
able to disregard the 20 per cent limit. 

155. Subject to these general observations on the question of costs, we make a 
number of more detailed comments on particular points on the question of 
costs raised by the Commission’s text. 

Detailed points on Article 14—costs 

(i) Involvement of lawyers 

156. As already mentioned, Article 14(2) provides that a losing party who is not 
represented by a lawyer or another legal professional would not be obliged to 
reimburse the legal fees of the other party. This rule would assist an 

                                                                                                                                     
45 In Scotland, no costs at all are recoverable for claims of up to £200. 

46 Q 540. 

47 Which? Q 326. 
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unrepresented party by capping his liability for legal costs. Dr Haibach 
described the rule as “an additional incentive to natural persons not to 
employ legal advice because in that case they would not be forced to pay the 
legal costs of the other parties even if they lose” (Q 45). 

157. There is a concern about those cases where there is a question of law 
involved and it may be very difficult for an unrepresented consumer to take 
that case in the small claims court if he is faced by a defendant who has legal 
representation unless he himself is similarly represented. If he does then he is 
at risk of having to pay the costs. Dr Haibach referred to Article 9: “the 
general idea of the proposal is that parties are not required to make any legal 
qualifications on the claim, so it is up to the court to know what the law is 
and what the law says. The whole procedure is conceived so that it is possible 
for parties to bring and defend claims without legal assistance” (Q 49). 

158. The Law Society emphasised the importance of claimants having the 
opportunity of being able to take legal advice in a small claim without there 
being financial repercussions. Miss Squire said: “The feeling at the moment 
is that if there is no opportunity for a claimant to take legal advice, then there 
is not a level playing field because most defendants of any substance, say for 
example insurance companies or larger corporations or whatever, will have 
the benefit of legal advice, which they will decide they will pay for in any 
event, whether or not costs are recoverable” (Q 187). 

159. The Law Reform Committee of the Bar also attacked the approach being 
taken by the Commission. The ESCP costs regime was “a blunt instrument 
and would not assist”. The LRC suggested that if it were regarded as 
important to have a specific costs regime to encourage parties not to use 
lawyers, then a solution similar to that adopted in England and Wales48 of 
limiting the recoverable costs would be preferable (p 106). 

160. APIL appeared to want the best of all possible worlds, for the claimant to get 
his costs if he won but not to pay anybody else’s if he lost. Mr Gore 
responded: “We certainly acknowledge that where the claimant is a natural 
person who has lost and is insured in respect of adverse costs, there is no 
reason at all why an adverse costs order in favour of the successful defendant 
should not be made. It is only the uninsured claimant that we seek to protect 
by this route” (Q 195). APIL recommended that if a claimant, who is 
represented by a lawyer, was unsuccessful he should bear the costs of the 
proceedings only if he had some form of cost-indemnity insurance.49 
Claimants without such insurance would be exempted from paying the costs 
of the proceedings if they lose the case. Such a solution would enable those 
claimants with meritorious claims on low-incomes, who might not have such 
insurance, to gain appropriate access to justice via the small claims system 
with adequate protection against costs (p 27). 

161. While we are sympathetic to the view that the involvement of lawyers 
in the ESCP is to be discouraged, the approach taken by the 
Commission in Article 14(2) is far too simplistic and could work 

                                                                                                                                     
48 Civil Procedure Rules 1998 rule 27.14. 

49 E.g. a before-the-event (BTE) insurance policy (as may be attached to house or car insurance) or an after-

the-event (ATE) insurance policy. APIL believed that the majority of claimants would have some form of 

BTE policy which they could rely on in the event the case was decided against them. For example, DAS—a 

large BTE insurer—has recently stated that it has an 80 per cent penetration in the household and car 

insurance market (p 27). 
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injustice to those who are particularly vulnerable. Some people have 
more need of lawyers than others, for example children and those with other 
forms of disability or handicap. Why should they be penalised? Because they 
need a lawyer they thereby expose themselves to the risk of an order for costs 
when otherwise they would not. If Article 14(2) remains it will need some 
refining. 

(ii) Limitation to natural persons 

162. A number of witnesses took the view that the benefit of the provision in 
Article 14(2) should not be limited to natural persons. For the Association of 
District Judges, District Judge Lingard said: “We are very concerned about 
the provisions as to costs that are currently in the proposal, and the situation 
where somebody may or may not recover costs, depending whether they are 
a natural person or not. Small businesses can be just as much at risk and it 
seems a very strange set of proposals altogether. Frankly, we would prefer a 
similar costs regime to that which we believe is tried, tested and fair under 
our small claims procedures, because the suggestions here are full of pitfalls” 
(Q 141). The ABI and the Law Society of Scotland took a similar approach 
(Q 452, p 106). The ABI advocated that, under the ESCP, the losing party 
should not be liable for costs regardless of their status and whether or not 
they are represented. This would encourage both sides to represent 
themselves proportionally in the small claims procedure (p 62). We agree. 

(iii) Legal professional 

163. A party can only have the benefit of Article 14(2) if he is “not represented by 
a lawyer or another legal professional”. We asked the Commission to clarify 
who would comprise a “legal professional” in this context. Dr Haibach 
explained: “The essential element in this respect is whether that person could 
charge fees for their service or not” (Q 57). This was a matter of concern to a 
number of witnesses. 

164. For the Law Society, Miss Squire said: “We are of the view that the legal 
professionals should be defined as being legal professionals within the status 
of legal professionals within each Member State. There would be some 
concern that this would open the doors to parties being able to conduct 
litigation who would not be entitled to do so under their domestic rules in 
their Member States” (Q 198). APIL suggested that a “legal professional” 
should be someone who was legally qualified and was regulated by a 
recognised statutory body, such as the Law Society, Institute of Legal 
Executives or the Bar Council (p 28). 

165. The Government agreed with the Law Society. Mr Kilby (DCA) said: “It is 
not the intention of this text to regulate questions to do with rights of 
audience before the courts of different Member States and that is something 
which has been raised in the Working Group and made absolutely clear. Our 
interpretation of the expression is that it refers to legal professionals who are 
entitled to appear before the court or tribunal in the relevant Member State” 
(Q 545). 

166. We agree. If Article 14(2) remains, the text needs to be amended to 
make clear that “a lawyer or another legal professional” refers only to 
those who are entitled to appear before the relevant court of the 
Member State concerned. 
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(iv) Costs and expenses 

167. There is a small but potentially important point relating to the drafting of 
Article 14(1). There is a reference to “costs” (for which the loser is liable) 
but then there is a reference to “expenses” (for which the court may make an 
order for payment on an equitable basis where it would be unfair or 
unreasonable for the loser to pay the costs). It was not clear to us why 
different terms are used. Dr Haibach explained: “‘Costs’ means all types of 
costs that can occur in the context of proceedings. It can be court costs, 
lawyers’ fees and so on. ‘Expenses’ means expenses incurred by a party for a 
particular purpose. We are thinking of expertise, for example, costs in 
connection with expertise” (QQ 60–61). 

168. It would seem therefore that only the costs of the “expertise” can be reduced 
by the court in favour of the loser. This construction, with which we note the 
Government did not agree (Q 546), would have the effect of limiting quite 
substantially the freedom of the court to divide up the costs on an equitable 
basis. If the costs rules in Article 14 stand (a question which we 
consider in paras 140–155 above) then the difference between “costs” 
and “expenses” should be clearly explained. 

Assisting consumers 

169. Over the last 30 years in England the policy has been to discourage the need 
for lawyers being involved in small claims, even though one consequence has 
been to shift the burden onto the District Judges to manage the cases 
themselves and act in a way which obviates the need for lawyers. It would 
therefore be a retrograde step if in cross-border cases the claimant found it 
necessary, either in this country or in another country, to introduce lawyers, 
especially when the limits are going to be much smaller. In this regard we 
share the Commission’s viewpoint. But as will be clear from much of the 
discussion of the ESCP in this Report a cross-border claim may involve legal 
issues or require a level of drafting in presenting a written claim or defence 
which is sufficient to enable the judge to dispose speedily of the case. 

170. District Judge Walker said: “people will require, I think, a lot of assistance 
very often in putting their witness statements together if that is going to be 
the document on which the judge is then going to decide the case. There are 
a lot of people who would find it very easy to tell you what their case is but 
not find it at all easy to tell you what is wrong with the defence the other side 
have filed” (Q 133). The judge hoped that in this country it would be 
something that the Law Society and the solicitors’ profession could be 
involved in, in helping individuals to draft their claim form or their defence 
in a way that would actually help the judge and not just tell the court that 
party’s side of the story (Q 134). 

171. The European Consumer Centres Network (ECC-Net)50 may be a useful 
source of advice and assistance for both claimants and defendants (Q 274). 

                                                                                                                                     
50 The ECC-Net is an EU-wide network providing consumers with a wide range of services, from providing 

information on their rights to giving advice and assistance in respect of their complaints and the resolution 

of disputes. There are currently Centres in 23 European countries. The services offered by the Centres 

include: 

—advising individuals facing a consumer related problem and supporting them in pursuing cross-border 

complaints; 

—coordinating out-of-court-settlement procedures for consumers throughout Europe; 
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In the United Kingdom, the European Consumer Centre Network services 
are delivered by Citizens Advice. The Government believed that the Network 
had a role to play, principally in pointing potential claimants in the direction 
of legal advice. But they doubted whether Centres would be able to go much 
further in helping parties bring or defend claims (QQ 525, 530). Mr Brooker, 
for the NCC, explained that the remit of the Centres only extended to pre-
litigation advice and so it would not be possible for them to help a claimant 
in completing their application form and certainly not to assist in oral 
proceedings. The NCC thought that this was one area where the 
Commission could consider expanding the role and the remit of the Centres 
(QQ 276–8). 

172. European Consumer Centres have a role to play here. We believe 
there is a case for expanding the remit of the Centres so that they 
would not only be able to advise preparatory to any claim but also to 
assist in the bringing of any claim under the ESCP. 

Appeals 

173. The proposed Regulation is highly prescriptive for the most part but it leaves 
open to individual Member States whether there should be an appeal against 
a judgment in the ESCP. But Article 15 goes on to provide that where an 
appeal procedure is available, parties shall not be required to be legally 
represented (Article 15(2)). Further, there should be no appeal or review of 
an appeal judgment (Article 15(3)). 

174. We asked why it was thought a good idea to give Member States discretion in 
respect of appeals in the ESCP. The Commission explained that the rules as 
to appeals varied considerably between Member States. The Commission 
accepted that the policy objective of providing a fast and inexpensive 
judgment would have been met most easily by providing that there should be 
no appeal. But taking into account the fact that the vast majority of Member 
States, some of them even with constitutional provisions guaranteeing the 
right to appeal, would have objected to such a proposal, the Commission 
decided to leave the question to national law because they did not want to 
compel those Member States which currently do not provide for an appeal to 
introduce one (Q 21). 

175. In England and Wales the same right of appeal exists in small claims as in 
cases allocated to other tracks. 51 In Scotland and in Northern Ireland, there 
are also rights of appeal. In practice across the United Kingdom, very few 
small claims cases are appealed. 

176. We found general support for a right of appeal in the ESCP. 

177. Both the National Consumer Council (NCC) and the Law Society believed 
it important there should be a common rule across Member States, though 
the NCC acknowledged that this was probably difficult to negotiate given the 
wide differences in rules that exist among the Member States (QQ 227, 337). 

178. There was also a large measure of agreement that the grounds of appeal 
should be limited and that an appeal be restricted to errors of law and 
procedural irregularity and that a rehearing on the facts should not be 

                                                                                                                                     
—providing information on EU and national legislation and case law; and 

—providing access to translation services. 

51 See Part 52 of the Civil Procedure Rules. 
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permitted. The ABI argued for the grounds to be clearly set out in the 
Regulation. Mr Jacobs said: “We would not want anyone bringing an appeal 
in the hope that they might get a better outcome with the same evidence and 
the same outline” (Q 441). 

179. The Government did not believe that a common rule was achievable. Nor 
were they prepared to spend much negotiating time or capital on it. Baroness 
Ashton of Upholland said: “I have not made huge efforts to try and achieve 
uniformity on appeals and the reason is because it is quite clear that Member 
States regard this as subsidiarity, that we do not think we gain a huge amount 
from trying to because we have so few here that actually the systems which 
Member States have probably will work very well. As I have indicated, the 
question will be more about the costs involved in the process” (Q 554). 

180. If Article 15 remains in its present form and the issue is left to individual 
Member States, then there would be appeals in the ESCP in the United 
Kingdom. Mr Kilby (DCA) said: “we see no reason at all why we should 
make distinctions on appeal between European small claims and domestic 
small claims” (Q 558). The District Judges appeared content with this 
approach. District Judge Walker said that they were “quite comfortable with 
the appeal rules we have in this country and certainly would not want to 
introduce a different procedure for the [ESCP]” (Q 155). 

181. The absence of a common rule on appeals is disappointing. Article 15 
will only add to the distortion which the Commission is keen to 
remove. That disappointment is lessened by the fact that appeals, if the 
experience in the United Kingdom is anything to go by, are likely to be very 
few in number. We therefore accept, given that the rules of Member States 
differ on the possibility of appeal and that in some Member States the right 
to bring an appeal is of a constitutional significance, that it should be left to 
individual Member States and to national law to provide for an appeal in the 
ESCP. But we believe it is for consideration whether the Regulation 
should make clear that appeals should only be allowed on grounds of 
error of law or serious procedural irregularity and should not permit 
a rehearing on the merits. 

Costs on appeal 

182. The Commission’s text is silent on the question of costs in an appeal. The 
UK Presidency text provides if there is to be an appeal (a question which 
would remain one for the individual Member States) then Article 14 which 
governs costs in the ESCP should apply equally to any appeal. 

183. This would be a change to the position on England and Wales, where the 
limited costs rules which apply in the small claims track are not carried 
upwards upon appeal. The parties therefore become vulnerable to higher 
costs. But as Miss Reed (DCA) told us, the Government have recently been 
out to consultation in relation to the domestic rules and the responses are 
currently being analysed (Q 560). 

184. We can see an argument that says that persons should not be deterred from 
advancing an initial claim for the fear of costs but should be deterred from 
appealing unless they are prepared to undertake to pay the costs if they fail. 
However, we can also see that liability to a high level of cost on appeal might 
have a chilling effect on claimants, even if appeals were to be limited in the 
manner we have suggested above. We can therefore agree with the 
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Government that on appeal in the ESCP a similar costs regime should apply 
as at first instance. But this, of course, begs the question of what costs rule 
should apply at first instance. Here, as paragraph 154 above makes clear, 
we disagree with the Commission and the Government and advocate 
that a party’s liability to costs should be subject normally to a 
financial ceiling fixed by reference to the value of the claim. In the 
event of an appeal that rule should be applied afresh. 

Enforcement 

185. A claim brought under the domestic small claims procedure would have to 
be enforced under the Brussels I Regulation (this may involve an 
intermediate procedure, such as exequatur,52 in the court where enforcement 
is sought) or, if the claim has not been contested, by way of a European 
Enforcement Order (EEO).53 The ESCP would remove the need for 
exequatur in small claims. 

186. Under Article 18 of the Commission’s proposal, it would no longer be 
necessary to have a second judgment delivered by the court of the Member 
State of enforcement in order to enforce the judgment (Q 75). It would be 
sufficient to produce a copy of the judgment and a certificate confirming that 
the judgment does not conflict with the rules in the Brussels I Regulation on 
jurisdiction.54 

187. However, under Article 19, where the claim is uncontested, enforcement 
would be by way of the European Enforcement Order (EEO). Dr Haibach 
explained that the Commission had originally intended to remove the need 
for the exequatur for judgments rendered in the ESCP only for claims that 
had been contested, the reason being that the EEO already provided for the 
possibility of enforcing judgments in uncontested cases. But the Member 
States had wanted to simplify this and so it is now proposed that the 
simplified recognition provided by the Regulation would apply to all 
judgments rendered in the ESCP (Q 4). This change is reflected in the UK 
Presidency text.55 We agree that this is a helpful simplification. 

188. Article 18 of the Commission’s proposal gives no possibility of opposing the 
recognition if it has been certified by the court. It would be an absolute ban. 
Dr Haibach explained how this differed from the rules of the Brussels I 
Regulation. It would not be possible to oppose recognition and enforcement 
on grounds, for example, relating to the rights of defence or fraud. There 
would be no public policy exception (QQ 79–80). 

189. It is little comfort to the claimant to learn that it is one thing to get a 
judgment, quite another to enforce it. As the recent Report of the House of 
Commons Constitutional Affairs Committee indicates, enforcement is 
problematic in the domestic context—only about one third of judgments are 

                                                                                                                                     
52 At the present time, in order to enforce a judgment in another Member State, the court of the Member 

State of enforcement must render a second judgment which acknowledges that the judgment is recognised 

and enforceable in that Member State. 

53 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a 

European Enforcement Order for uncontested claims [2004] OJ L 143/15. 

54 This would need to be changed if the ESCP had its own rules for consumer cases, as recommended in 

para 87. 

55 The UK Presidency text also includes new provisions giving further detail relating to refusal (Article 18B—

res judicata) and stay of execution (Article 18C—when challenge brought in the issuing court). 
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paid in full. The Commons Committee has called for new measures to be 
introduced as quickly as possible.56 In the European context we fully 
support the Commission’s objective of simplifying cross-border 
enforcement by removing intermediate measures. As mentioned 
above, this is one of the potential benefits of the new regime. 

190. We agree therefore that there should be a robust procedure for 
enforcement based on certification in the Member State where the 
judgment is issued. That there should be limited power to challenge 
enforcement is also part of the simplicity and certainty which the 
ESCP is intended to have. 

191. If a judgment has been obtained fraudulently, then the defendant would in 
England and Wales either seek to appeal out of time or to apply to set aside 
the judgment. We find the new Article 18C in the UK Presidency text 
helpful in this regard by expressly providing for a stay of execution. 
But more generally we are concerned that enforcement may not be 
resisted on public policy grounds (such as fraud or corruption) in the 
courts where enforcement is sought and that therefore the scheme for 
recognition may not provide sufficient safeguards against abuse of the 
procedure. This is a matter which, in our view, merits further 
examination and consideration. 

Language 

192. As the NCC explained, one of the major difficulties facing the consumer 
pursuing a cross-border claim is the question of language (Q 257). It seems 
clear that the ESCP as currently drafted will not solve this. 

193. Article 4(7) contains two provisions relating to translations. A party must be 
advised to provide a translation where the other party has refused to receive a 
document (e.g. the claim form) because it is not in one of the languages 
provided in Article 8 of the Service Regulation.57 Second, if any additional 
document (i.e. not the claim form or the response) received by the court is in 
a language other than the language in which the proceedings are conducted, 
the court should only require a translation of that document “if the 
translation is necessary for rendering the judgment”. 

194. The Commission has explained that the objective of Article 4(7) is to reduce 
translation costs by ensuring that a document is only translated when it is 
necessary.58 Dr Haibach, for the Commission, acknowledged that language 
could be an obstacle. But it was not an issue that could be solved easily. The 
Commission had asked Member States whether they would be willing to pay 
for a translation of all documents in a European small claims procedure. 

                                                                                                                                     
56 The courts: small claims. First Report of Session 2005-06, HC 519, at para 38. 

57 Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial 

and extrajudicial documents in civil or commercial matters [2000] OJ L 160/37. Article 8 provides that a 

party may refuse service of a document “if it is in a language other than either of the following languages: 

(a) the official language of the Member State addressed or, if there are several official languages in that 

Member State, the official language or one of the official languages of the place where service is to be 

effected; or (b) a language of the Member State of transmission which the addressee understands.” The 

Commission has proposed a Regulation to amend Regulation 1348/2000—COM(2005) 305. This would 

substitute for (b) above “a language which the addressee understands”. 

58 Commission Staff Working Document: Comments on the specific articles of the proposal. Doc. 

COM(2005)87 final, at p 4.  
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There was very little enthusiasm on the part of Member States to do so 
(Q 69). 

195. Language is an issue which has concerned the judges and legal practitioners. 
District Judge Michael Walker said: “It has always been something that has 
worried me about this procedure … that the question of translation is 
ignored in the instrument and there could be quite considerable costs 
involved. It is not uncommon in small claims that we are used to dealing 
with domestically to have a defendant say, “My defence is in the attached 
documents”, and file 20 or 30 letters with you. If all that is being translated 
from English to Greek or whatever it may be one is talking about quite 
considerable expenditure” (Q 92). The Law Society voiced concerns about 
costs and also about fairness in the procedure (Q 236). 

196. Which? thought that technology/online translation services might be brought 
in to aid the claimant. They envisaged the creation of a lexicon of general 
terms to deal with the more common matters. It could be managed by a 
current commercial translating service and constantly updated to ensure its 
continued relevance (Q 272, p 60). 

197. The Government’s approach was twofold: (a) to seek to ensure that 
Regulation minimised the amount of translation needed, for example by 
designing common forms available in all languages and which used “tick 
boxes” where possible; and (b) to exploit computer technological 
developments, including software packages which provided translations 
(Q 470). 

198. The potential difficulty where there is an absence of a language 
common to the court and all the parties should not be 
underestimated. It is a matter of concern that, except for provisions 
in Article 4(7), the issue of language difficulties is largely ignored in 
the proposal. Article 4(7) itself is inherently unsatisfactory in part: 
how is the court going to know whether a translation is necessary until it 
knows what the document says? Further, even if the court may not require a 
translation because it may understand the language in question the claimant 
or defendant may not and, therefore, may not be able to understand what is 
going on. We are concerned to ensure that such a rule would be both 
workable and comply with basic fairness. 

199. If for the ESCP to be workable and, most importantly, to achieve a fair 
hearing, translations are necessary, then, if Governments are unwilling to 
pick up the bill, that will necessarily put the costs on to the parties. That 
would be another chilling factor in the use of this scheme. Practical ways 
must therefore be found to minimise the problem. In this regard we 
support the approach being taken by the Government. The claim form 
already contains sections where boxes are ticked but still requires the 
claimant to set out the details of his claim. There may be scope for further 
defining the nature of the claim by the inclusion of more questions in the 
claim form. In this regard we believe the European Consumer Complaint 
Form (CCF) could provide a useful precedent on which to build. As in the 
case of the CCF the claim form could be accompanied by detailed 
notes to guide the user through the form and assist in its completion. 
The CCF is only one example and we would be surprised if there were 
not other precedents which could be drawn on. Consideration should 
also be given to the suggestion of Which? to create a legal lexicon. 
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200. But perhaps most important is the need to make the procedure as simple as 
possible and ideally resolvable on the basis of the claim and defence filed. 
Where further procedure is necessary a written one seems desirable, although 
there could be substantial translation costs. As already mentioned, oral 
hearings should be very much the exception, even using a telephone 
or video conference. The practical difficulty and cost of an indirect 
hearing with simultaneous translation will, we hope, serve to stiffen 
the resolve of the judges to deal with the case on a paper only basis. 

ADR 

201. Article 9(4) provides that “Whenever appropriate the court or tribunal shall 
seek to reach a settlement between the parties”. The Association of British 
Insurers suggested that the proposal should contain measures to encourage 
alternative dispute resolution (ADR). It should also be for consideration 
what potential impact any rule within the European small claims procedure 
would have. If the Regulation were to say that parties are encouraged to 
settle disputes and ask what steps have been taken, then it is necessary to 
consider whether there would be any potential consequences of that (Q 403). 
For example, should the court take it into account when applying costs rules 
and considering whether the conduct of a party has been reasonable? 
(Q 404). 

202. The District Judges supported the encouragement of cases being settled: 
District Judge Walker said: “Anything that promotes discussion and 
negotiation of settlements is to be encouraged, however it is done” (Q 170). 
But on examination it appears that there would be issues as to timing and 
costs. District Judge Lingard saw Article 9(4) being capable of application 
during the ESCP: “I see the second stage in Article 5 “demanding further 
details” as being an opportunity. That does not preclude a judge from asking 
the parties by letter, “Have you attempted to settle this by one means or 
another?” (Q 173). District Judge Michael Walker thought Article 9(4) could 
also be applicable earlier in the procedure: “What I would personally like to 
see is some initial statement that parties shall, wherever possible, seek to 
resolve their disputes without having to resort to the procedure and to make 
that general exhortation at the beginning” (Q 176). 

203. There was general support for ADR from all our witnesses. Both the Law 
Society and APIL argued that because of the extra difficulties, and therefore 
increased costs, which could arise in a cross-border case ADR was greatly to 
be encouraged in the ESCP (QQ 245, 248). The Government also supported 
ADR in the context of the ESCP but the Minister was “keen not to be too 
prescriptive about it, not to put something perhaps in the text which might 
force people into a particular way of approaching this” (Q 567). 

204. It seems clear that within the context of small claims the notion of ADR has 
to be given a wide interpretation. In practice, in the United Kingdom, a 
variety of trade association related schemes exist, such as the ABTA 
(Association of British Travel Agents) consumer arbitration scheme. The 
impetus for developing such schemes has come from the Office of Fair 
Trading, whose Consumer Code Approval Scheme59 has emphasised the 

                                                                                                                                     
59 The aim of the OFT’s Consumer Codes Approval Scheme is to promote and safeguard consumers’ 

interests by helping consumers identify better businesses and to encourage businesses to raise their 

standards of customer service. The scheme consists of two co-dependent stages. Code sponsors complete 
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need for adequate consumer redress. Additionally, many large businesses 
deal with complaints through internal procedures. This, Which? believed, 
should be best practice across the EU so that consumers could readily avail 
themselves of such schemes as a first recourse (Q 349). The CBI pointed out 
that firms have an interest in using their own internal procedures, both to 
avoid the cost of litigation (even on the small claims court) and to protect 
their reputations (QQ 410–12). 

205. There is also helpful experience of in-court mediation in small claims in the 
United Kingdom. The Sheriffs’ Association referred to initiatives in Scotland 
funded by the Scottish Executive for the provision of in-court mediation 
services.60 The Association considered these mediation services to be very 
useful in helping to deal with some small claims cases (p 109). 

206. We have no doubt that ADR is to be encouraged in relation to small 
claims as elsewhere. If agreement can be achieved without any intervention 
by the court or any third party, that is the best of all possible worlds. But 
ADR itself can be an expensive process. It requires an arbitrator, a mediator, 
or similar party, and generally they have to be paid. It is difficult to think 
what other dispute resolution mechanism can actually be cheaper or faster 
than the ESCP itself is intended to be. We note, however, with interest the 
Scottish experience of in-court mediation in small claims. 

207. We agree with the Government that the ESCP should not be made 
more prescriptive in this regard. Allowance has to be made for the 
fact that Member States will have different approaches to out-of-
court dispute resolution. But we also note that witnesses supported 
the insertion of an additional box in the claim form, as follows: 

“Parties are encouraged to settle disputes arising between them without 
going to Court wherever possible. What steps have you taken to resolve your 
dispute before beginning this procedure?” 

We invite the Government to propose its inclusion in the model claim 
annexed to the Regulation. 

Motor accident claims 

208. A particular point arises concerning the handling of motor accident claims. 
The ABI thought that clarification was needed about how the ESCP would 
fit alongside the Council of Bureaux61 mechanism for handling disputes or 
actions arising from motor vehicle accidents involving vehicles or residents 
from other jurisdictions. In the United Kingdom claims are handled by the 

                                                                                                                                     
Stage One by making a promise that their code meets the core criteria in principle. They can then move on 

to Stage Two where they have to demonstrate, with evidence, that their codes deliver on that initial 

promise. OFT endorsement and promotion to the consumer commences once the burden of proof has 

been met by the code sponsor. For further information visit 

http://www.oft.gov.uk/Codes/Businesses/default.htm. 

60 The scheme was originally piloted at Edinburgh Sheriff Court and has helped over 100 people in the last 

two years resolve disputes without resorting to court action. New pilot projects are planned in Glasgow and 

Aberdeen.  

61 The Council of Bureaux, a body established in London in 1949, manages the Green Card System which 

seeks to ensure that third party victims of road traffic accidents do not suffer from the fact that injuries or 

damage sustained by them were caused by a visiting motorist rather than a motorist resident in the same 

country and to avoid the need for motorists to obtain insurance cover at each of the frontiers of the 

countries which they visit. Further information can be obtained from the Green Card System website: 

http://www.cobx.org/public/EPA_Introduction. 
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Motor Insurers’ Bureau (MIB). The ABI also pointed out that under the 
provisions of the fourth EC Motor Insurance Directive claimants involved in 
an accident in another Member State are able to bring a claim when they get 
back to the United Kingdom; this would be handled by the foreign insurer’s 
agent in the UK or, failing that, the MIB. Procedures were therefore already 
in place to help make it easier for victims of accidents with vehicles to bring 
claims within their Member States. Whilst the majority of claims handled 
under this mechanism were likely to exceed the proposed ESCP limit 
(€2,000), the ABI believed that it should be made clear how the two regimes 
would interact so as to minimise any confusion and uncertainty for citizens in 
understanding the most appropriate mechanism for redress (p 61, Q 375). 
We direct the Government’s attention to the issues raised by the ABI. 
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CHAPTER 4: DETAILED RECOMMENDATIONS 

Legal base—cross–border cases 

209. The Commission’s construction of Article 65 TEC would have unacceptably 
wide implications for national laws and procedures. The ESCP should be 
limited to cross-border cases (para 61). 

210. Limiting the scope of the ESCP to cross-border cases would not bring the 
advantage of providing a domestic small claims procedure in Member States 
where no small claims procedures presently exist. But it is not the role of the 
Community to reform Member States’ civil judicial procedures where no 
Community dimension exists. Even if there were no issue of vires, 
subsidiarity must be respected (para 62). 

211. The closest attention needs to be given to any definition of cross-border case. 
It may not be appropriate to have the same definition in every Community 
instrument. Any definition of “cross–border” must be suited to the aim and 
requirements of the particular proposal (para 70). 

212. Rather than a test based on the domicile/habitual residence of the parties, a 
“cross-border” case might be defined as one where the claim in question has 
arisen directly from the supply of goods or services out of one Member State 
into another, or supply within one Member State to a person resident in 
another Member State. This approach would link the ESCP far more closely 
with the requirement in Article 65 TEC that the measure be “necessary for 
the proper functioning of the internal market” (paras 71 & 72). 

ESCP—an alternative procedure 

213. The ESCP should not be mandatory for the moment. Domestic procedures 
should remain available for cross-border cases. Member States should ensure 
that guidance is available to consumers faced with a choice of procedures 
(para 78). 

Jurisdiction 

214. A consumer should be able to sue (except another consumer) in his own 
Member State and should only be liable to be sued in that Member State, 
whatever the cause of action (para 87). 

Applicable law 

215. Article 9(2), apparently removing any obligation on the parties to provide a 
“legal assessment” of the claim, would potentially have a substantial impact 
on the position in English and Scots law that conflict of laws rules are only 
applied if at least one of the parties has argued that they be applied and that 
the content of foreign law is a question of fact, normally proven by expert 
evidence with the burden of proof resting on the party relying on the foreign 
law. It is not clear to what extent Article 9(2) would displace our domestic 
rules in this respect (paras 94 & 95). 
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The €2,000 limit 

216. The €2,000 limit is acceptable provided that the ESCP is not mandatory and 
that claimants will have the alternative of bringing claims, including cross-
border ones, under domestic procedures (para 102). 

217. The Regulation should enable the ESCP to be used for a claim exceeding 
€2,000 where the court and all the parties agree, and the judgment to be 
enforceable in the same way and with the same effects as a judgment for a 
sum within the €2,000 limit (para 106). 

218. If the upper limit of claims in the ESCP is fixed at €2,000 there is no need 
for personal injuries claims to be separately considered. Were the limit to be 
higher the question of the inclusion of such claims in the ESCP would need 
to be reconsidered (para 111). 

219. The issue of counterclaims is something to which further thought should be 
given. The final text will need to strike a balance between ensuring that the 
ESCP is used only for straightforward, low–value claims as intended and 
preventing abuse of the system through the lodging of counterclaims  
(para 115). 

Practical aspects of the procedure 

220. Given the very different levels of IT skills of consumers and the fact that 
there will be some for whom IT would present a barrier rather than a 
gateway to justice, an on-line service, or even simply commencement of 
proceedings by e-mail, should not be mandatory. As an alternative procedure 
it is, however, something which should be given serious consideration 
especially having regard to the international nature of the proceedings under 
the ESCP (para 122). 

221. A written procedure should be the norm in the ESCP. Resort to an oral 
hearing, particularly a direct oral hearing, while always a matter for the 
discretion of the judge, should be rare (para 124). 

222. The use of an audio, video or e-mail conference in the conduct of the hearing 
should not be conditional on the agreement of the parties. The conduct of 
the hearing should be a matter for the court and the judge should be able to 
determine the particular form it should take if one of the parties is not co-
operative (para 128). 

223. Courts must be prepared to act firmly in refusing oral hearings or any other 
proceedings that require the presence of the claimant or defendant where 
that would put either party at a personal or financial disadvantage. Only in 
the most exceptional circumstances should an out-of-country party be 
required to attend (para 130). 

224. The ESCP should include a provision that the court should have the power 
to transfer cases to national procedures. Such a power should only be 
exercisable very exceptionally (para 138). The power should be exercisable 
by the court of its own motion or on the application of one of the parties. If 
exercised, the Court should be able to impose a condition that the party 
seeking transfer should indemnify the other party as to costs  
(paras 138 & 139). 
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Costs 

225. We share the concern expressed by the House of Commons Constitutional 
Affairs Committee that the claiming of disproportionate costs, which would 
seem possible under the regime proposed by the Commission, could 
undermine the value of the ESCP (para 152). 

226. If a party in a small claims procedure is to be exposed to costs it is important 
that he should know in advance the likely extent of his costs liability. There 
would be great advantage in having a rule which is clear from the outset and 
not dependent on elastic words such as “proportionate” or “unreasonable” 
or “inequitable”. A party in the ESCP should not be exposed to costs over 
which he has no control or the limit of which he cannot calculate before 
deciding whether to bring or defend a claim. A party’s liability to costs in the 
ESCP should therefore be capped (para 154). 

227. A successful party should be able to recover any court fees he has paid. In 
addition, he should also be able to recover his other costs and expenses, 
including legal fees, up to a financial limit of 20 per cent of the value of the 
claim. In determining what costs to award the judge should have regard to, 
among other things, whether a party has had legal representation, the status 
of the party (whether or not he is a consumer), and the behaviour of the 
parties in the bringing or conduct of the procedure. Where a party has acted 
wholly unreasonably, the judge should be able to disregard the 20 per cent 
limit (para 54). 

Detailed points on costs 

228. While we are sympathetic to the view that the involvement of lawyers in the 
ESCP is to be discouraged, the approach taken by the Commission in 
Article 14(2)62 is far too simplistic and could work injustice to those who are 
particularly vulnerable. If Article 14(2) remains it will need some refining 
(para 161). 

229. The benefit of the provision in Article 14(2) should not be limited to natural 
persons (para 162). 

230. Article 14(2) needs to make clear that “a lawyer or another legal 
professional” refers only to those who are entitled to appear before the 
relevant court of the Member State concerned (para 166). 

231. If the costs rules in Article 14 stand (a question which we consider in paras 
140–155) then the difference between “costs” and “expenses” should be 
clearly explained (para 68). 

232. There is a case for expanding the remit of the European Consumer Centres 
so that they would not only be able to advise preparatory to any claim but 
also to assist in the bringing of any claim under the ESCP (para 172). 

Appeals 

233. The absence of a common rule on appeals is disappointing. Article 15 will 
only add to the distortion which the Commission is keen to remove. It is for 
consideration whether the Regulation should make clear that appeals should 

                                                                                                                                     
62 Article 14(2) provides that a losing party who is not represented by a lawyer or another legal professional 

would not be obliged to reimburse the legal fees of the other party. 
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only be allowed on grounds of error of law or serious procedural irregularity 
and should not permit a rehearing on the merits (para 181). 

234. On appeal in the ESCP a similar costs regime should apply as at first 
instance. As advocated above, a party’s liability to costs should be subject 
normally to a financial ceiling fixed by reference to the value of the claim. In 
the event of an appeal that rule should be applied afresh (para 84). 

Enforcement 

235. Extending the recognition procedure provided by the Regulation to apply to 
judgments in all cases, contested or uncontested, in the ESCP would be a 
helpful simplification (para 187). 

236. We support the Commission’s objective of simplifying cross-border 
enforcement by removing intermediate measures. We agree that there should 
be a robust procedure for enforcement based on certification in the Member 
State where the judgment is issued. That there should be limited power to 
challenge enforcement is also part of the simplicity and certainty which the 
ESCP is intended to have (paras 189 & 190). 

237. However, we are concerned that enforcement may not be resisted on public 
policy grounds (such as fraud or corruption) in the courts where enforcement 
is sought and that therefore the scheme for recognition may not provide 
sufficient safeguards against abuse of the procedure. This is a matter which 
merits further examination and consideration (para 191). 

Language 

238. The potential difficulty where there is an absence of a language common to 
the court and all the parties should not be underestimated. It is a matter of 
concern that, except for provisions in Article 4(7), the issue of language 
difficulties is largely ignored in the proposal. Article 4(7) itself is inherently 
unsatisfactory in part. Any rule on translations should be both workable and 
comply with basic fairness (para 98). 

239. Practical ways must be found to minimise the problem of language. For 
example, there may be scope for further defining the nature of the claim by 
the inclusion of more questions in the claim form. As in the case of the 
European Consumer Complaint Form the claim form in the ESCP could be 
accompanied by detailed notes to guide the user through the form and assist 
in its completion. Consideration should also be given to the suggestion of 
Which? to create a legal lexicon (para 199). 

240. As already mentioned, oral hearings, even by telephone or video conference, 
should be very much the exception. The practical difficulty and cost of an 
indirect hearing with simultaneous translation will, we hope, serve to stiffen 
the resolve of the judges to deal with the case on a paper only basis 
(para 200). 

ADR 

241. ADR is to be encouraged in relation to small claims as elsewhere but the 
ESCP should not be made more prescriptive in this regard. However, an 
additional box might be inserted in the model claim form annexed to the 
Regulation, as follows: 
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“Parties are encouraged to settle disputes arising between them without 
going to Court wherever possible. What steps have you taken to resolve your 
dispute before beginning this procedure?” 

(paras 206 & 207). 

Motor accident claims 

242. We direct the Government’s attention to the issues raised by the ABI 
concerning the relationship of the ESCP with the Council of Bureaux 
mechanism for handling claims arising from motor vehicle accidents and the 
relationship between the ESCP and the fourth EC Motor Insurance 
Directive (para 208). 
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Brown of Eaton-under-Heywood, L Lucas, L
(Chairman) Neill of Bladen, L

Clinton-Davis, L Norton of Louth, L
Goodhart, L

Examination of Witness

Witness: Dr Georg Haibach, DG Justice, Freedom and Security, European Commission, examined.

Q1 Chairman: Dr Haibach, welcome. We are very States so far. There is one issue which I would like
to mention in this context. Most Member Statesgrateful to you for coming and we are particularly

grateful now that I have been told that you are the have proposed to abolish the exequatur requirement
also in cases of uncontested claims. In the originaldraftsman of this regulation. Is that right?
Commission proposal the exequatur requirementDr Haibach: That is correct.
would be abolished only for contested claims,
whereas for uncontested claims the European

Q2 Chairman: You will get a transcript of this enforcement order would apply.
afternoon’s proceedings and you will have an
opportunity to correct that and if at the end of it

Q3 Chairman: I am not sure I am clear what theyou would like to add anything it would be helpful
exequatur is.if you would care to do so. Can we start by
Dr Haibach: Nowadays, in order to enforce aclarifying the reaction thus far to this regulation?
judgment, if it is rendered in the court of a MemberHave any major changes yet been proposed? We are
State and it needs to be enforced in anotherobviously particularly interested in the critical
Member State, it is necessary that a court ofquestion as to whether it is to operate only cross-
the Member State of enforcement renders a secondborder or also in parallel with any individual state’s
judgment which acknowledges that the judgment isown small claims procedure.
recognised and enforced in the second MemberDr Haibach: Thank you, my Lord Chairman, for
State.inviting me to this Select Committee of the House

of Lords and giving me the possibility to appear as
Q4 Chairman: That is not any longer going to bea witness and speak about some questions that have
necessary for an uncontested claim?been raised concerning the European Small Claims
Dr Haibach: Under the original proposal theProcedure proposal of the European Commission.
exequatur was supposed to be abolished forThere was extensive consultation before the
judgments rendered in the European Small Claimsadoption of the proposal. A green paper has been
Procedure only for claims that had been contestedadopted. There have been both a public hearing and
because the European Union enforcement orderan expert hearing and in general the reactions to the
already provides for the possibility of enforcingidea of establishing a European Small Claims
judgments rendered in one Member State that haveProcedure have been positive. Following the
not been contested in other Member States withoutadoption of the proposal by the Commission I think
an exequatur requirement. Now Member StatesI can say that the first reactions from the other
want to simplify this and provide that all judgmentsinstitutions of the European Union, and in
rendered in the European Small Claims Procedureparticular from the Council, the European
can be enforced under the conditions laid down inParliament and the Economic and Social
the regulation on the European Small ClaimsCommittee, have been very positive. Of course,
Procedure.there are several articles where changes have been

proposed but the general reaction to the principal
idea of introducing a European procedure for small Q5 Chairman: Thank you for that. That, however,
claims has been positive. You also asked whether does not answer the particular question I raised,

whether there was not already some view byany major changes had been proposed by Member
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procedural means available to them. At presentMember States tending to prefer to limit the eVect
of this regulation to cross-border claims. What is the there is a distortion of the functioning of the internal

market due to the fact that in certain Member Statesreaction across the board from Member States to
that? there are very well functioning small claims

procedures, certainly one of them being the UnitedDr Haibach: The reaction is generally negative. A
large majority of Member States in this matter do Kingdom, whereas in other Member States there are

hardly any procedural simplifications in the case ofnot share the point of view of the Commission. They
are of the view that the procedure should be limited small claims. This evidently leads to a distortion of

the functioning of the internal market and theto cross-border cases only. There is a minority of
Member States which share the view of the Commission is therefore of the view that it is in line

with the objectives of the Treaty that the procedureCommission and which say that the procedure
should also apply in purely domestic cases. should be open to litigants regardless of whether

they are resident in the same Member State or not.
Q6 Chairman: Can you give us any idea of the
numbers who are in favour of limiting it as opposed Q11 Chairman: The logic of that approach surely
to those that support the Commission’s view? would be that you would then have measures across
Dr Haibach: There are four Member States the entire field of civil law because there may well be
supporting the Commission’s view. a number of Member States where the overall civil

procedure is regarded as better than in others.
Q7 Chairman: Does everybody else oppose it? Dr Haibach: With respect to this proposal, I want
Dr Haibach: Yes. to stress, but this also refers to your general

question, that the nature of this proposal is
Q8 Chairman: So are you looking at a further draft optional. This means that all national procedures
to take account of that? existing currently would remain in place but that
Dr Haibach: Yes. In view of this, and for reasons of creditors or parties would be provided with an
pragmatism and without prejudice to any future additional European procedure which would be
legal interpretation of the legal basis of Article 65 available to them and which could be used by them,
by the Commission, the Commission is now willing but it would not mean that national procedures
to accept that the procedure will be limited to cross- would disappear or be harmonised in any respect.
border cases provided that the concept of a “cross-
border” case is given a broad definition. This broad

Q12 Lord Norton of Louth: If you are going todefinition in the view of the Commission should
retain existing procedures as well as have the newmean that this definition must be in line with Article
one how is it going to get rid of the distortion of65 of the Treaty, that the general principles of
the internal market?Community law must be respected and the specific
Dr Haibach: The distortion of the internal marketobjective pursued by the regulation must be
will certainly be diminished due to the fact thatcomplied with. The definition remains to be worked
everybody will have the same procedure availableout in detail but the Commission is willing to limit
to them.the scope of the regulation to cross-border cases.

Q9 Chairman: But it has not yet devised a definition Q13 Lord Norton of Louth: But they can also
of what that will involve? choose an alternative one which will continue to
Dr Haibach: No. This remains to be done. distort the internal market presumably. They could

continue to adopt the national one and not opt for
Q10 Lord Borrie: Just to pursue that point, Dr this procedure and therefore the consequence would
Haibach, what was the justification originally and be presumably a continuation of the distortion.
what is the justification now for enabling two people Dr Haibach: We acknowledge that in certain specific
who are both within the same Member State cases, and this may be in particular purely domestic
pursuing a small claim which may not be provided cases, a national existing procedure may be more
for in their own law but is provided for in this appropriate, but we think that for the proper
regulation? functioning of the internal market it is essential that
Dr Haibach: The Commission is of the view that in all litigants have one procedure available to them
order to improve and guarantee proper functioning which is uniform in all Member States.
of the internal market it is essential to establish a
level playing field for all litigants and operators in

Q14 Chairman: Whose option was it going to be?all Member States of the European Community.
Was it necessary for both the parties to prefer yourThis is regardless of the residence of the parties in

a specific case. All litigants should have the same regulation? Was that going to be required?
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happy for you to go ahead with this and it is not toDr Haibach: No. It would be up to the party that
commences the proceedings to choose which be taken as a precedent for the use of Article 65, or

would that put us in a position where this initiativeprocedure it prefers. An English creditor pursuing a
small claim could choose the existing English had no force at all because without it being

legitimate under Article 65 it could not proceed?national small claims procedure or, if he prefers,
provided that the scope of the regulation applies, the Dr Haibach: In this context the Commission, the

Council, diVerent Member States on the question ofEuropean Small Claims Procedure.
the legal basis have diVerent opinions and I think
there are good reasons for their diVerent opinions.Q15 Lord Clinton-Davis: Would it be possible for
The position of the Commission is that Article 65both parties to apply that the limit should be
does cover these cases, so it is a bit speculative toincreased, for example?
ask—Dr Haibach: Under the current Commission

proposal there is a threshold of ƒ2,000 and this
would be a mandatory limit. So it would not be Q19 Chairman: If this goes ahead on the basis of
possible for parties to choose the procedure cross-border ambit only, then it would still be open
regardless of the limit. to a Member State to challenge the vires of that

under Article 65 if they chose to do so in the
European Court of Justice.Q16 Lord Clinton-Davis: Why not?

Dr Haibach: We think it is important for the proper Dr Haibach: Of course this is always open to
Member States.functioning of the procedure to have uniformity

throughout the Member States and this implies also
that the procedural rules which are designed for this Q20 Chairman: Given the weight of opinion (of
specific procedure apply only in cases for which they which you have already told us) against the
are designed. The Commission is concerned that operation of this regulation other than on a cross-
there needs to be a certain threshold, a monetary border basis it seems to me not very profitable to
threshold, the Commission is convinced. spend a great deal of time debating whether it would

have been a good idea that it should run in parallel
Q17 Lord Clinton-Davis: Forgive me: if both parties with national systems. What you could have had
were inclined to be ad idem on this issue and there would have been a minimum standards directive to
would be no precedent established and if they make sure that everybody’s own internal small
wanted it, why not be able to increase it to a further claims procedure met certain basic and suYcient
sum which is beyond the ƒ2,000? requirements. Would you contemplate that?
Dr Haibach: I think this would certainly be an Dr Haibach: Yes. I would first like to stress that,
option and also it has been discussed in the first regardless of whether the procedure will apply not
discussions in the Council whether it should not be only to cross-border cases but also to domestic
up to Member States to increase the threshold for cases, there will be a duality of regimes because the
their territory, for example, by having a minimum European Small Claims Procedure will apply
and a maximum threshold. We would not be alongside national procedures also if it is applicable
opposed to this but on the other hand we are only to cross-border cases, so the problem of duality
convinced that there must be a maximum threshold. will still exist, or the choice that the creditor will
The procedural simplifications are justified on the have to make will still exist. This leads to the second
basis of a certain amount of the claim which is part of the question concerning the minimum
litigated. We would not accept applying the standards directive. Of course, this would be a
procedure whatever the amount of the claim theoretical option but we are convinced that
might be. providing one additional European procedure to the

diVerent existing national procedures provides more
uniformity than a minimum standards directiveQ18 Lord Lucas: My present view is that this use

of Article 65 is completely beyond what is proper which would have to be transposed into national
law. But in that case there would still be 25 (orand is entirely illegitimate, but that nonetheless I

like the idea of this procedure. I think it is a probably even more, taking into account that in the
United Kingdom you have, I think, four diVerentworthwhile thing to do. My questions are two-fold.

First, you have, as it were, reserved your position procedures, so 29) small claims procedures which
would function for purely internal cases. In additionregarding Article 65 to say that you will not make

this available for disputes within countries, but you you would still have 25 or 29 national small claims
procedures which would have to be adopted innonetheless think that Article 65 would allow you

to. If we agree to this are we similarly allowed to transposing the directive because they would only
apply to cross-border cases. You would end up withreserve our position and say that we do not believe

Article 65 applies at all but nonetheless we are possibly 50 procedures instead of having one
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the regulation are left to national law. Of course,European procedure and the existing national
procedures next to it. So we are convinced that the one can argue about each individual article, whether
approach chosen by the Commission is the better more should have been done or not. We would be
one. open to going further and having a more ambitious

approach. But on the other hand the Commission
has to come up with a proposal which has someQ21 Chairman: The regulation as proposed is
realistic chance of being accepted by Member States.obviously highly prescriptive for the most part but it
This is what we thought would be a realisticstill leaves open to individual Member States certain
proposal and still provide significant progresspolicy decisions such as with regard to appeals. Why
compared to the current state of aVairs inwas that thought a good idea in respect of appeals
Member States.if not in respect of other aspects?

Dr Haibach: On the question of appeals the
following considerations had to be made. The

Q24 Chairman: Dr Haibach, I was interested inconsultation before the adoption of the proposal has
what you said a little earlier about how, even if thisshown that a large number of Member States were
regulation is confined to cross-border disputes,strictly and firmly opposed to abolishing an appeal
nonetheless there remains still the option to use thealtogether, whereas on the other hand there are
individual states’ own small claims procedure. I amcertain Member States which would not have a
not altogether sure how that works. Take the UKproblem and which under their current national
small claims procedure. If a national of Englandlaws do not have appeals for claims falling under
wants to claim against a national of France,this threshold. The policy objective of providing a
obviously he will be able to do it under the newfast and inexpensive judgment, of course, would

have been met most easily by providing that there regulation but are you saying that he could in any
is no appeal. But taking into account the fact that event have done it under the UK’s procedure?
the vast majority of Member States, some of them Dr Haibach: Provided that UK law—and I assume
even with constitutional provisions guaranteeing the that it provides so—allows a French—
right to appeal, would have objected to such a
proposal, the only remaining option was to provide

Q25 Chairman: You can serve out of thethat this question is left to national law in order not
jurisdiction and matters of that sort, you mean?to force Member States which currently do not
Dr Haibach: Yes. I assume a British citizen can bringprovide for an appeal to introduce one.
a small claim in an English court against a French
national.Q22 Chairman: The same sort of considerations
Chairman: I am not sure.might apply to other aspects of the scheme too. You

are forcing Member States into certain features of
this particular scheme which they would not

Q26 Lord Goodhart: This was the point I wanted tootherwise have adopted, as to costs, for example.
investigate because, of course, in cross-borderDr Haibach: Of course we could have taken a more
litigation generally there are some quite detailedambitious approach by providing that there should
rules laid down, I think, mostly in the Brusselsbe no appeal altogether, but this would be
convention, about which country has jurisdiction.unrealistic in view of the reactions to the green
Would I be right in assuming that the new Europeanpaper, to the consultation taken prior to the
Small Claims Procedure would not be intended toadoption of the proposal. It would have been an
alter that rule so that you would still have to lookunrealistic option.
at the Brussels convention to decide whether, in a
dispute between somebody in England andQ23 Lord Borrie: To what extent do the permissive
somebody in France, it was the French courts or theaspects of the regulation in terms of nation states
English courts that had jurisdiction?opting to do things such as appeals, such as costs,
Dr Haibach: That is exactly correct. In the case ofmean that the whole objective of the regulation to
the English citizen bringing a case against a Frenchavoid distortions of competition get sidetracked so
citizen, if there is jurisdiction in England he maythat one is left feeling that perhaps one is not really
still, even if the European procedure is available,achieving the original objectives the more one gives
prefer to use the English small claims procedureway on variations between what the diVerent
because he is familiar with it. On the other hand, ifMember States can achieve?
in the same case there is jurisdiction in France, it isDr Haibach: This question is a very valid one and
very likely that he may prefer to use the Europeanit also, of course, needs to be addressed in the
Small Claims Procedure because he is not familiarcontext of Article 17 which provides that all

procedural issues which have not been dealt with in with the French procedure.
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Q32 Lord Clinton-Davis: What happens at theQ27 Chairman: If you change the regulation in
moment as far as English law is concerned is thatorder to confine it to cross-border disputes how are
by and large, in my view, people do not takeyou going to deal with that situation? You are just
advantage of the small claims court. Perhaps agoing to recognise that that will be the position,
minority do, but if we are talking about claims ofare you?
about £1,300 or £1,400, is it not better to write itDr Haibach: Yes. It is clear that, even if the scope
oV and forget all about it?of the regulation is limited to cross-border cases, still
Dr Haibach: We think that it is not better to do so.the procedure will remain optional, so parties can
We think the better approach is to improve accessstill pursue their claims under procedures provided
to justice and make sure that, regardless of thefor in national law provided that there are such
amount of the claim, litigants have proceduralprocedures.
means proportional to the value of the claim
available to them to pursue their claims.

Q28 Lord Goodhart: So that if it is the French court
that has jurisdiction an English claimant would have

Q33 Chairman: How did the figure of ƒ2,000to take proceedings in the French courts but could,
become the decided figure?if he preferred to do so, as he probably would,
Dr Haibach: The Commission had a look at thethrough the European Small Claims Procedure?
thresholds that exist currently in Member StatesDr Haibach: Yes.
concerning existing small claims procedures and
they range from ƒ600 currently in Germany to

Q29 Lord Neill of Bladen: May I ask a question £5,000 in England and Wales. Quite a few Member
arising out of that? If one is looking for simplicity, States have a threshold of around ƒ2,000 and I
and we are talking about small claims, does it mean think I can say from the discussions in the Council
that the claimant would have to have legal advice that the threshold of ƒ2,000 has been accepted quite
as to what the Brussels convention says is the proper widely by Member States.
court for him to bring proceedings in?
Dr Haibach: Possibly, yes. As I said, the regulation

Q34 Chairman: Given that, because of it being adoes not change the rules on jurisdiction of the
cross-border dispute, probably with more costsBrussels I Regulation, so it may be necessary that
involved, not least in taking advice on the eVect ofhe has legal advice in this matter.
the Brussels convention, does that not argue
possibly for a greater figure to make the expenditure
of costs worthwhile?Q30 Lord Neill of Bladen: I am just thinking about
Dr Haibach: Again, we would not be at all opposedcosts and so on. The ordinary man knows nothing
to raising the threshold. I must say again that theat all about the Brussels convention. He might think
threshold has been proposed by the Commission init would be a simple small claims procedure if
light of the consultation that has taken place beforesomething happened in France, say on holiday, and
the adoption of the proposal. Proposing a higherhe wanted to pursue a claim, but he might have to
threshold would not be easy, especially in newconsult a lawyer before he knew whether he was
Member States that joined last year, some of whichdoing the right thing.
reject the ƒ2,000 as being too high, but we wouldDr Haibach: Yes, but I think this is the consequence
not have any objection in principle to raising it.of the rules of the Brussels I Regulations and if you

wanted to change it you would have to change the
jurisdiction rules in the Brussels I Regulation. Q35 Lord Lucas: Since it is such a small sum of

money and since we are looking at a simplified
procedure, why not simplify the Brussels conventionQ31 Chairman: Not having changed it and with
and just say that the case should be heard in thethat consideration in mind one might reflect that
country of the defendant?perhaps this is possibly more trouble than it is
Dr Haibach: This is the general rule of the Brusselsworth.
I Regulation.

Dr Haibach: We do not think so. Currently the
procedural laws of Member States in domestic cases
in many cases discourage litigants from pursuing Q36 Lord Lucas: I know, but let us make it simple
their small claims at all. The problems are intensified so that people know what to do and they do not
in a cross-border context so the Commission is have to ask the lawyers?
convinced that action is necessary in order to Dr Haibach: I think that all the exceptions to this
facilitate and improve access to justice, especially in rule in the Brussels I Regulation have good

justification.this field of small claims.
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to be the same everywhere and not have to concernQ37 Lord Lucas: But not perhaps for small claims.
Dr Haibach: Especially for consumers, I think. The themselves with whether there were diVerent

procedures in Latvia from those in Lithuania?exceptions for consumers are important. The
procedure is in the first place meant for consumers. Dr Haibach: I fully agree. That is an additional

argument that I have put forward before concerningI do not think such a rule would serve the objective
of the proposal. the question of a minimum standards directive

which would lead to such a result. We are convinced
that a European procedure is the much betterQ38 Lord Lucas: Can you give examples, if not now
approach.then later, of cases where it would not serve the

interests of consumers?
Dr Haibach: In cases where the consumer brings a Q41 Chairman: Did you contemplate diVerent

thresholds for diVerent types of claim? As youcase against an enterprise, if he has purchased a
good abroad, he would have to sue the seller of the probably know, in the UK there is a smaller limit

for personal injury claims on the basis that they aregoods in the other Member State, whereas
according to the rules of the Brussels I Regulation more diYcult for a litigant in person to prepare with

the necessary medical evidence and so forth.he can sue the company in his own Member State.
Dr Haibach: No, the Commission has not
considered such a possibility. Maybe in this respectQ39 Lord Borrie: May I say that I see many
the situation is slightly diVerent because theadvantages in that. May I recall that it is about 30
threshold you have in England for personal injuryyears since Britain introduced a small claims
cases more or less corresponds to the ƒ2,000procedure and, of course, it was introduced on a
threshold proposed here, so we think there shouldvery small scale because there were suspicions about
be no diVerentiation.it. It has been gradually increased so that now across

the European Community the maximum permitted
is quite high. My question is this. I do not know Q42 Chairman: As you probably know, there is a

procedure here in certain complex cases or caseswhether it is a problem mainly of new Member
States, and perhaps you can tell me if there is a with wide-ranging implications to transfer them out

of the small claims procedure so that they may becorrelation between new Member States and the
absence of small claims procedures, but it does dealt with more fully. Take a case where you claim

for compensation against an airline because of aoccur to me that an immediate approach might be
asking the new Member States to initiate in their delayed flight or lost baggage, a claim which could

have implications for many thousands of travellers,own countries small claims procedures, because
unless they do that they are, and I understand that, it is not on the face of it entirely satisfactory if that

is dealt with in a small claims procedure. Would yoube very reluctant to introduce small claims
procedures which are more than the minimum, but contemplate any possibility of taking it out of that

procedure?then we come back to the point that if you only have
the minimum there is not a lot of point for the Dr Haibach: This question has been discussed

recently in the Council on the basis of a proposalconsumer in trying to reduce the distortions in the
market. of the UK Presidency, and the proposal has received

very little support. I think for good reason to aDr Haibach: But, coming back to our initial
proposal, of course, the procedure would apply certain extent because such a rule would necessarily

introduce an element of uncertainty for the partyregardless of whether there is a cross-border element
or not, so it would not be necessary to encourage that introduces the claim and relies on the fact that

the procedural rules of the European Small Claimsthem to introduce any national procedures. That is
an additional reason why we are convinced that the Procedure will apply, especially with regard to costs.

If then it were left to the discretion of the court tobest solution would be to open up the procedure
also to purely internal cases. transfer the case to a diVerent procedure, the party

that has introduced the claim would not have the
amount of certainty that it deserves. So we areQ40 Lord Goodhart: Is it not in any case an
convinced that it is a better solution to provide thatadvantage to somebody, let us say a claimant who
once the procedure has been introduced theis in England, to have access to a European system
procedural rules of this procedure should apply.rather than be forced to rely on the separate systems

in each of the diVerent countries because he would
find, for example, that organisations we have in this Q43 Chairman: So far as costs are concerned, the

regulation provides for the recovery of costs by thecountry, like the Citizens’ Advice Bureau, who give
advice on legal problems, might find it much simpler successful party, which is, of course, a diVerent

provision from that made in this country. Youif they were able to give somebody advice based on
a European framework document which was going appreciate that, I am sure. Again, how much
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Dr Haibach: Of course, you can argue it both ways,discussion was there about that? What were the
factors that made you decide that costs should be but we have taken this approach and we think this

guarantees to a greater degree that access to justicerecoverable?
Dr Haibach: The basic idea here again is to improve is improved.
access to justice, so the provision provides that the
loser pays. The “loser pays” principle is introduced Q48 Chairman: I think your proposed Article 14(2)
in this provision and we think this is important in to some extent safeguards the claim because if the
order to make sure that creditors are not deterred claimant him or herself is unrepresented then that
from introducing claims because they fear that even caps the liability for costs to the putatively
if they win the case, in the end their financial successful defendant because there are no legal costs
outcome might be negative because of restrictions recoverable by the defendant.
on the reimbursement of costs. We think this is an Dr Haibach: I think I mentioned this before.
important provision in order to improve access to
justice and not deter creditors from introducing

Q49 Lord Borrie: I appreciated that in your answertheir claims.
to me, but I am worried about those cases where
there is a question of law involved and it may beQ44 Chairman: That is all right if they are going to
very diYcult for an unrepresented consumer to takesucceed in their claim but they might be deterred if
that case in the small claims court if he is faced bythey have doubts about that.
legal representation on the other hand unless he

Dr Haibach: I think that this is inherent in any type
himself has legal representation, and if he does thenof litigation.
he is at risk of having to pay the costs.
Dr Haibach: There is also Article 9 and the general

Q45 Lord Borrie: We have just spoken about idea of the proposal is that parties are not required
creditors but what about consumers who may be to make any legal qualifications on the claim, so it
debtors? Is there not a serious deterrent eVect on is up to the court to know what the law is and what
taking a small claim if they are at risk of paying the law says. The whole procedure is conceived so
what might be the considerable costs of the creditor that it is possible for parties to bring and defend
businessman who can aVord to have legal claims without legal assistance.
representation?
Dr Haibach: There is a second provision in of Article

Q50 Lord Clinton-Davis: Article 14(1) refers to the14(2) which gives an additional incentive to natural
court being able to make Orders for Payment ofpersons not to employ legal advice because in that
expenses on an equitable basis. What does thatcase they would not be forced to pay the legal costs
mean? How do the parties come to a conclusionof the other parties even if they lose.
beforehand as to what they are risking?
Dr Haibach: You referred to the exception in ArticleQ46 Lord Goodhart: The claimant after all would 14(2) where it would be unfair or unreasonable for

be in charge of their own costs. They would know the party that has lost the case to bear the costs.
what they had to pay and they would be in a
position where, if they thought their costs would get

Q51 Lord Clinton-Davis: Yes.too high, they could drop the proceedings, but is it
Dr Haibach: I think here one can think of casesnot much more of a deterrent if they face the
where specific costs have been unreasonably high,situation where, if they are unsuccessful, they might
for example for expertise which was not necessary.end up having to pay the costs of the other party
In that case, Article 14 provides that the court shallover which they have absolutely no control?
make whatever Order for Payment of expenses onDr Haibach: We think that the basic idea should be
an equitable basis. It could mean that the party,that the losing party pays because this is the only
despite the fact that it has won the case, has to payway to ensure that there is no reason for a party
for the expertise.right from the beginning to give up on their claim

because they fear that in the end, even if their claim
is justified, financially the outcome will be negative. Q52 Lord Clinton-Davis: Beforehand, when

everything is being calculated, they have no idea
what an equitable basis means or how it isQ47 Lord Goodhart: Of course in this country it is

the general rule that the loser does pay the costs of computed, so how do you come to a conclusion
about what you are risking?both sides and that rule has been changed in the case

of small claims specifically because this is one of the Dr Haibach: I think this principle in Article 14(1) is
part of the general idea that the procedure shouldreasons that makes it unattractive for people who

have small claims to bring proceedings under the be cost-eVective and that parties are expected to
make all eVorts to keep costs low.ordinary procedures.
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“cost” but then there is a reference to “expenses”Q53 Chairman: But it introduces another element
of uncertainty that creates further doubt in the and it is not clear what the diVerence is and why

those diVerent terms are used.claimant’s mind as to whether it is worth it.
Dr Haibach: That is true, but this is inherent in any Dr Haibach: “Costs” means all types of costs that

can occur in the context of proceedings. It can betype of discretion given to courts.
court costs, lawyers’ fees and so on. “Expenses”
means expenses incurred by a party for a particularQ54 Chairman: While we are on Article 14, and it
purpose. We are thinking of expertise, for example,relates also to Article 8, what exactly is a “legal
costs in connection with expertise.professional”. It says “another legal professional”.

Dr Haibach: The principle in Article 8 is that no
representation by lawyers can be required in Q61 Lord Lucas: So it is only the costs of the
Member States. expertise that can be denied by the court?

Dr Haibach: Yes.
Q55 Chairman: I appreciate that. You cannot insist
that they are represented, no, but then there are Q62 Lord Lucas: Claims for travel expenses and
consequences in Article 14(2) as we just saw. Who hotel expenses for attending court would not fall
is constituted “another legal professional” which under that second part of 14(1)?
would then put you at risk of paying your Dr Haibach: I would not say so.
opponent’s costs if they succeed?
Dr Haibach: In the light of the objective of the

Q63 Lord Neill of Bladen: Can I ask anotherproposal it would be any type of legal presentation
question on 14(1). When I read the first sentence offor which fees are charged. The purpose of Article
14(1) I thought that the exception about “unfair or14(2) is to keep costs low.
unreasonable” meant that some principle or some
specific fact in the case made it unfair orQ56 Chairman: “Another legal professional”
unreasonable to make the unsuccessful party bearmeans, what, somebody who you get to present your
the costs, but in the light of what you said a littleclaim? I am sorry, do they have to be a lawyer or
bit earlier I wonder whether you were interpretingnot?
it to mean also, or perhaps exclusively, if the costsDr Haibach: Lawyers, of course, are covered by the
were very high and to pay them would be an unfairfirst part of the Article.
or unreasonable burden.
Dr Haibach: It is implied if the costs are high. If youQ57 Chairman: Exactly so. Who is “another legal
have normal costs or low costs it is diYcult toprofessional”? If you get a union representative to
imagine that it would be unfair or unreasonable thatpresent your case for you with no legal training,
the losing party pays them.does that expose you to the risk of paying the other

side’s costs?
Q64 Lord Goodhart: It would not be just ones thatDr Haibach: That is a question of interpretation, I
were very high, would it? If somebody brought athink. In this respect Article 14(2) is not that clear.
case and it was shown that the claimant wasThe essential element in this respect is whether that
completely making up the case, it had no basisperson could charge fees for their service or not.
whatsoever, then could you not say that it was
unfair or unreasonable for the defendant to have toQ58 Lord Neill of Bladen: What about the late
bear any costs?lamented Professor Peter Birks who was the world
Dr Haibach: If a party just makes up a case and losesauthority on restitution but was not a member of
the case, it will have to pay the costs. So I do noteither the solicitors or the barristers’ profession,
think the exception will apply.would he be “another legal professional”?

Dr Haibach: Would he charge fees for his
representation? Q65 Chairman: I would have thought the first

sentence would entitle a court to say to the
Q59 Lord Neill of Bladen: He might well do. successful party either “You shall not have any costs
Dr Haibach: Then he could be covered by this. because although you have won you grossly misled
Chairman: If I may say so, if the touchstone is the court or brought this claim upon yourself, or in
whether your representative is going to charge a fee some way behaved outrageously” or reduce the
then possibly the Article should make that clear. costs on account of the excessive expenditure of

costs or comparative wealth of the two parties. I
should have thought all of those things are in play,Q60 Lord Norton of Louth: Still on Article 14, and

it is a similar point to that which has been raised, all of which increase the uncertainty as to the
outcome of the costs application.which is definition. On (1) there is a reference to
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various reactionswe received beforehand. I can say inDr Haibach: I agree that any provision in the
proposal which gives discretion to the court to a this context that the UK Presidency has now

proposed a new wording of this provision whichcertain extent increases uncertainty. I think this
flexibility which is built into the proposal should not would not require the agreement of the parties for

holding a hearing through a video conference.We arebe unknown, especially to lawyers from a legal
system like the one which is in place in England. We very much in favour of a more ambitious approach

but it remains to be seen whether this is realistic in thehave had more opposition concerning the flexibility
built into this proposal from Member States which context of the negotiations in the Council in

particular.belong to diVerent legal traditions. From the Anglo-
Saxon side, the principle of allowing in such a
specific procedure a certain amount of discretion to

Q69 Lord Norton of Louth: Following your pointthe court is not rejected as such.
that there may be further rewording, and in a way it
is to do with Article 6, I wonder if what is not in

Q66 Chairman: In a way, the smaller the ceiling for there—if you can simplify the procedures in a
these claims the greater the certainty and the less technical way that would be extremely helpful—is
scope for flexibility should there be in the proceeding. given it is cross-border, there is an obvious problem
Dr Haibach: This is why I said earlier that it is in relation to language. I wonder to what extent that
necessary to have a threshold for this procedure. Of has been considered and whether that is going to be
course, there could be some flexibility, but not taken into account?
unlimited flexibility, with regard to the threshold. DrHaibach:There is a provision in Article 4(7) which

says that if additional documents are received by the
Q67 Lord Norton of Louth: I may be missing court in a language other than the language in which
something but if the distinction you draw is between the procedure is conducted, the court shall only
costs and expenses, I am not quite sure why the require a translation of the document if a translation
second sentence in Article 14(1) begins “in that case”. is necessary for rendering a judgment.We could have
Dr Haibach: Because the court can only make an been more ambitious. In the expert meetings we have
exception to the rule that the losing party pays the discussed one option. I must make a similar remark
costs where this would be unfair and unreasonable. as I did to the last question. We would like to have
The beginning of the second sentence is linked to the been more ambitious. The Language issue is one
exception provided in the first sentence. which cannot be solved easily, it is an obstacle
Lord Lucas: As in usually the opponent being Greek obviously. We have asked Member States “Whether
who would appeal to a Greek court. they would be willing to pay for a translation of all
Lord Norton of Louth: I cannot see that there can be documents in a European small claims procedure”.
an exception where it is unfair and unreasonable and There was very little enthusiasm on the part of
then say “in that case” it relates to expenses rather Member States to do so.
than costs.

Q70 Chairman: The diYculty in Article 4(7) is how
Q68 Lord Goodhart: Can I bring up a point which on earth is the court or tribunal going to know
has a rather important bearing on costs, which is whether the translation is necessary until they know
Article 6(1) which says: “The Court or Tribunal may what the document says.
hold a hearing through an audio, video or email Dr Haibach: It can apply, for example, to bills where
conference if the technical means are available and if you have a huge amount of figures and then some text
both parties agree”. Why is it necessary that both in a language which is not familiar to the court. It will
parties should agree? Where you have got cross- be left to the court to decide whether it requires a
border cases, is it not going to be one of the things translation or not. As I said, we would have taken a
that most runs up the expenses if one of the parties more ambitious approach on the language issue if
has to travel to a foreign country in order to give Member States had shown any kind of inclination or
evidence orally in court? Surely that means that there willingness to go further on that matter.
is a great deal of temptation for the party resident in
that country to try to insist that there be an oral
hearing and reject any hearing by audio or video or Q71 Lord Norton of Louth: Just as a supplementary

point about languages and translation necessary foremail. Would it not be better, therefore, to say under
Article 6(1) that in order to save unnecessary costs rendering a judgment. Does that relate to the person

making the arbitration rather than the claimantthe agreement of only one of the parties should be
necessary? because it may be the person making the judgment

may need some translation or may not because theyDr Haibach: This proposal goes back to extensive
consultation beforehand. I admit that the proposal is understand the language of the other country but the

claimant may not?not as ambitious as it could be. That is due to the
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Dr Haibach: Exactly, that is it. It will be suYcientDr Haibach: It leaves it to the court.
to produce a copy of the judgment and a form or a
certificate concerning this judgment, and theQ72 Lord Norton of Louth: That is my point. The
enforcement authorities of other Member States willcourt may not require it because the court may
proceed with the enforcement of the judgment. Itunderstand the language of the other country but the
will not be necessary anymore to have a secondclaimant may not and, therefore, may not be able to
judgment delivered by a court of the Member Stateunderstand what is going on.
of enforcement in order to actually enforce theDrHaibach:This would be a question of the principle
judgment.of the adversarial process which is also enshrined in

Article 9 of the proposal. This would be taken into
account in this context.

Q76 Chairman: That is in contradistinction to a
purely domestic small claims judgment. If youQ73 Chairman: Under Article 3 it is envisaged that
wanted to enforce that in another State perhapsstates may ormay not agree to a procedure beginning
because the defendant had, by the time of judgment,by way of email but, again, why can Member States
moved over the border, you would then have tonot be required to make available an on-line service
have a fresh proceeding to enforce it. Is that right?allowing for the entire procedure to be done on the
Dr Haibach: That is right, but not under ourInternet?
proposal.Dr Haibach: I think in this context it should be

stressed that this is a court procedure so it is not
similar to the European payment procedure or the
UK money claim on-line system. It is a court Q77 Chairman: No, but if your proposals are

confined to cross-border disputes.procedure and we should keep that in mind. On the
other hand, as I said before, the Commission is very Dr Haibach: Yes. Maybe I can specify that in this

case it would depend on whether the judgment hasopen to going further on using modern techniques of
communication and use of the Internet and so on. been contested or not because if the judgment has

not been contested, the European EnforcementHowever, most Member States have not been willing
to accept the commencement of the procedure Order would apply.
through email. That is why Article 3(1) says;
“provided this is acceptable to the Member State in
which the procedure is commenced”. Q78 Chairman: Quite. That is how it interrelates to

that. Does that answer also how it interrelates to the
European Order for Payment?Q74 Chairman: I suppose there could come a time

when various Member States have diVerent Dr Haibach: No. On this question, again the choice
would be left to the creditor. I think one can assumereservations, those you have just mentioned and

others, as to appeals and all the rest of it, where it was that the creditor would normally opt for the
European Order for Payment procedure in casesimply not worth the candle.

Dr Haibach:We think it is. First of all, there will be a he expects that the debtor will not object to the
justification of the claim. Whereas, in the case thatsimple uniform form for claimants in order to

introduce the procedure. It will not be necessary to he expects that he will object to the claim, he would
rather choose the European Small Claimshave any legal representation in the procedure. There

are short time limits provided, so it will not be Procedure, provided that the claim is below the
threshold.possible anymore that it takes three years until the

judgment is delivered. There is the principle of the
written procedure in this context. Finally, an
important point in cross-border cases, exequatur will Q79 Lord Neill of Bladen: It says in Article 18 that
be abolished altogether and it will be much easier and there is no possibility of opposing the recognition if
faster to enforce the judgment. it has been certified by the court. Is that an absolute

ban? What about fraud? Normally, with any rule we
lay down, on proof of fraud, you cannot go aheadQ75 Chairman: Can I just finally then come to that

question of recognition and enforcement. You have and execute a document, or suppose there is a public
policy issue?been given the draft list of questions and the areas

in which you might be asked for your help and this Dr Haibach: This provision is diVerent in contrast
to the rules of the Brussels I Regulation because itis question 13. As I understand the proposal, one of

these small claims judgments could be enforced in makes it, in principle, no longer possible to oppose
recognition and enforcement. Under the Brussels Ithe other State without any further proceedings. Is

that it? Regulation there are still grounds for refusal,
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Chairman: That is part of the certainty; there is noespecially relating to the right of defence and public
flexibility there. Well, unless any members of thepolicy. Under this proposal it would no longer be
Committee have any other questions, Dr Haibach,possible to oppose recognition and enforcement.
thank you very much indeed. That has been
enormously helpful. I hope you have not found the

Q80 Lord Neill of Bladen: At all on public policy? session too discomfiting as the draftsman of this
Supposing it was a thief or a prostitute—would that document, but I am afraid, as I know of old, the
have to be enforced with no possibility of draftsman of any document, once he starts to be
challenging that? questioned on it, is very often faced with
Dr Haibach: No, there will be no public policy embarrassing questions. Thank you very much

indeed for your help.exception anymore.
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WEDNESDAY 26 OCTOBER 2005

Present Borrie, L Clinton-Davis, L
Brown of Eaton-under-Heywood, L Grenfell, L
(Chairman)

Memorandum by the Association of District Judges

General

The Association of District Judges represents all the District Judges of the County Courts in England and
Wales and therefore welcomes this further opportunity to comment on the proposed European Small Claims
Procedure. We have previously made a submission to Her Majesty’s Courts Service on the proposed ESCP
and would be delighted to supply a copy if so requested.

1. The need for action at Union level

In view of the large amount of cross border commerce and travel, coupled with the fact that many people and
businesses purchase and sell goods and services across borders, we believe that it is important, especially in
respect of lower value claims, to have a uniform and straightforward cross border claims procedure.

Simple examples are disputes over:

— hotels and or car hire booked over the internet in another member state;

— holiday claims where accommodation has been booked independently of travel;

— defective consumer goods purchased by a resident of State A in State B, possibly over the Internet;

— cross border debts for the supply of goods or services;

— disputes between former landlords and tenants where the tenant hasmoved to anothermember state.

2. Scope of application

We are of the opinion that the ECSP should be limited to cross border cases. We are pleased to note that at
the informal meeting of ministers agreement was reached to limit the proposal to such claims.

As far as England andWales are concerned we believe that the existing Small Claims procedure prescribed by
Part 27 Civil Procedure Rules 1998 is simpler and would be more attractive to litigants, not least if the ESCP
limit remains atƒ2,000. Having a duplicate process available for the resolution of national small claims cases
would merely cause confusion and would result in perverse outcomes. An unsuccessful litigant might be held
liable for the costs of a case decided under the ESCP whereas the same litigant would pay fixed costs only if
CPR Part 27 were to apply to the same case.

We would not wish to see the wider provisions as to the award of costs being available to litigants, potentially
in terrorem. It would be equally bizarre if on a claim under the ECSP for ƒ1,999 costs might be awarded but
if the claim was for £4,999 very limited costs could be awarded under CPR Part 27.

3. The ƒ2,000 limit

In our submission to HMCS we said

“we agree that the proposed limit is ridiculously small (although bigger than the Scottish limit!)”

On reflection, if actions for personal injuries are included in the ECSP (which by virtue of not being excluded
they are) we are of the view that any limit higher than ƒ2,000 should, if applicable to personal injuries or
housing disrepair claims, be very carefully considered. We accept that this may well be a matter of debate
between member states as “tariVs” for personal injuries vary from state to state and in some cases from region
to region, and the treatment of some accident claims in certain member states may well be entirely outwith the
normal judicial system.
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The Association appreciates that there may be a case for increasing, perhaps to £2,000 or £2,500, the limit in
domestic small claims cases of £1,000 which has applied to personal injury and housing disrepair cases since
July 1991. But we equally recognise that there is a strong body of opinion that considers such an increase
inappropriate. It is considered that lay people would be disadvantaged if they had to arrange for investigation
of the medical or technical aspects of their claim, in all but the smallest cases, without the assistance of legal
representation. In most cases, the defendants to such claims are either in reality insurance companies or large
housing corporations/associations, both of which have powerful resources at their disposal. Claimants
deprived of legal advice might be persuaded to accept far less than the true value of their claim. We recognise
the force in these arguments.

4. Taking of evidence

Article 7 is not mandatory. Telephone and video conferences are widely used in the courts in England and
Wales. We are aware that in some member states oral evidence is very much the exception and in others it is
almost commonplace for a judge to use the telephone to speak to a witness in another country and to give
full weight to such evidence. We therefore see no diYculty in the use of telephone and video conferencing in
appropriate cases.

As to witness statements, it is by no means unusual for written statements to be submitted in domestic Small
Claims hearings. CPR Rule 27.9 and 27.10 make specific provision for written submissions and/or the case
being decided on such submissions/statements. However, and as the Committee is no doubt aware, the Civil
Procedure (Amendment No 3) Rules 2005 (SI 2005/2292) will, with eVect from 1 October 2005, introduce
several amendments to Part 27 of the Civil Procedure Rules designed, inter alia, to avoid the need in many
cases for written witness statements—by giving the court instead the power to order a party to provide further
information—and to clarify the circumstances in which a party may seek to rely purely on written submissions
to the court. The intention, so the Association understands, is to reduce the use of witness statements in
domestic small claims cases and to reinforce the centrality of oral evidence.

Practice Direction 27, which supplements Part 27 of the CPR, will also be amended to emphasise the power
the court will have to require a party to give further information about his case. Whilst the court will retain
the power to order a party to provide a witness statement, the court must before doing so have regard to
whether either or both the parties are represented, to the amount in dispute, to the nature of the dispute,
whether the need for clarification could be better dealt with by an order for further information and to the
need for the parties to have access to justice without undue formality, cost or delay.

There is invariably a problem of the judge weighing oral evidence against written evidence but it is not
insuperable. In any event Articles 4 & 5 provide for a written procedure with an oral hearing eVectively being
the exception.

5. Complex cases

To provide an “escape clause” for parties or the court on the ground of alleged complexity is inappropriate,
disproportionate and against the whole spirit of the proposal. It also introduces an element of uncertainty and,
bearing in mind the diVerences in the costs’ rules which would apply, could foster tactical applications
eVectively playing one system oV against the other.

6. Liability for costs

In an earlier response to the first draft of the Regulation we said that:

— there should be a limit of the costs that can be claimed;

— open exposure to costs would make the procedure unattractive;

— represented losing parties are also at risk;

— there should be no diVerentiation between represented and non-represented parties;

— the exposure to costs should be clarified, including costs of appeal and enforcement, where there are
limits and where not;

— the proposed Article conflicts with our small claims costs rules, which permit no solicitors’ costs
except those endorsed on the issue of the claim, allow only court fees and own (and witnesses) out-
of-pocket expenses and loss of earnings up to £50 and experts’ fees up to £200.
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We stand by those comments. It is illogical that there should be a distinction between incorporated and
unincorporated businesses.

Furthermore, in relation to costs, the concepts of “unfair or unreasonable” and “payment . . . on an equitable
basis” are licences for argument and appeal. Article 14 is unclear as to how such tests are to be applied. Such
uncertainty is undesirable and at variance to the predictable costs’ regime to be found in CPR Part 27.

The Committee will also be aware that the Department for Constitutional AVairs is presently consulting (CP
20/05) onwhether there should be a limit on the costs an unsuccessful party should paywhere there is an appeal
from a decisionmade in the small claims’ track. The Association would not support an ESCPwhich permitted
the costs of a successful appeal to be recovered at large if the costs of a domestic appeal were to be capped.

Finally

We have in the past commented on the deficiencies in language of the English language version.

We have had the opportunity of reviewing the Annexes in their present draft form and make the following
comments:

Annex 1 para 4.2.1:

(i) We do not understand how a service can be repaired.

(ii) “Honouring of Commitments” might be better phrased as “Breach of an obligation”.

(iii) “Correction of assessment of damage” is meaningless.

(iv) “Breach of Contract : please specify” should be included probably in place of “conclusion of a contract”.

Annex 1 para 5:

Details of Claim—Substitute “may” for “can” throughout; for “possible means of evidence” substitute “details
of the evidence to be relied on”. Similar amendments should be made to Part II of Annex II in which the word
“admit” should be substituted for “accept”.

30 September 2005



15european small claims procedure: evidence

Examination of Witnesses

Witnesses: District Judge Michael Walker and District Judge Gordon Lingard, Association of District
Judges, examined.

Q81 Chairman: Judge Walker and Judge Lingard, Q84 Chairman: How are you envisaging it working
if a citizen, say, of this country, wants to bring a smallcan I formally welcome you and say how grateful we

are to you both for coming. This is the public part of claim against a French hotelier where he has just had
an unsatisfactory holiday? How does he proceed?the meeting, as you appreciate. At the end of it at

some future stage you will get a transcript and have District Judge Walker: That is a procedure on which
it is silent in what we have read. It is a detail that isan opportunity to correct anything which might need

correcting, and if you feel it would be helpful to add not there, but what I assume will happen is that they
will come down to the local county court, fill in formsanything in writing please send it to us. We would be

most grateful. Thank you particularly, Judge which are not dissimilar to the forms we use at the
moment, and they will be posted to the FrenchLingard, for hastening down from Edinburgh where

I know you have been attending a conference on the hotelier who will file his defence in the local county
court. I assume that is how it would be conducted.relevant question of monetary limits.

District Judge Lingard: Yes, my Lord Chairman, and
on the European judicial network. Q85 Chairman: And according to which law will it

proceed?
District Judge Walker: That is always going to be oneQ82 Chairman: We are a small committee today but
of the diYcult questions. If it were a provision ofour numbers are happily swelled by Lord Grenfell
hotel accommodation in France conducted over thewho chairs the Select Committee itself, of which we
internet, you are getting into arguments that perhapsare a sub-committee. We have, of course, read the
I will not debate with you this afternoon, but almostAssociation of District Judges’ evidence which is a
certainly, I would have thought, French law.helpful background to your evidence. Can we first

consider the overall question of whether you think it
Q86 Chairman:Does the Brussels Convention applyis a good idea and what are the diYculties that the
to decide that?proposed procedure would meet? Is it a good idea?
District Judge Walker: Yes, I assume so.District Judge Lingard: Yes, I think it is in that it will

mean that there will be a similar instrument for
citizens in all Member States which they will know Q87 Chairman: Who answers this question, which
they can use rather than trying to find out the may or may not be straightforward; it may be
particular domestic rules and regulations for claims diYcult? Is that something that a district judge in the
in any one or other Member State. I see it as being domestic court resolves or do the parties have to
specifically for cross-border cases. instruct lawyers to resolve it?

District Judge Walker: I would imagine, my Lord
Chairman, that in most instances it is going to beQ83 Chairman: I think almost everybody now sees
down to the district judge when he is looking at thethat it is limited in that way and perhaps we can
papers, because one would try, I assume, totherefore hold this evidence session on the footing
discourage legal representation in relatively smallthat it will be adjusted in that fashion, because
cases.otherwise it is all rather unreal. Indeed, I think it is

the evidence of the Association of District Judges
themselves who, I notice, record that an informal Q88 Lord Borrie: That seems the most important

question because always, as I understand it, over themeeting of ministers has reached agreement that it
was to be limited in this way, and we were told by a last 30 years in England one has wanted to discourage

lawyers being involved and one is dependent on thewitness from the Commission last week that all but
four governments have agreed to limit it. On that excellence of the district judges, who have dealt with

these cases, to manage the cases themselves and act inbasis, cross-border disputes only, as you say, it
provides one uniform scheme. Are there any a way which obviates the need for lawyers. It would

therefore be a bit of a retrograde step if in cross-improvements (presumably there will be) with regard
to enforcement? border cases you found yourselves, either in this

country or in another country, having to introduceDistrict Judge Lingard: Certainly on enforcement
because the proposed regulation provides that a lawyers, especially (and we are going to come on to

this in a moment) when the limits are going to bejudgment under the European Small Claims
Procedure will be immediately enforceable and, of much smaller. Getting lawyers involved in those

cases would be a bad thing.course, in a number of our other Member States in
the EU there are fairly lengthy approaches before a District Judge Lingard: But I think, my Lord

Chairman, the judge in this country certainly couldjudgment or order becomes enforceable from time
to time. avail himself or herself of the point of contact in the
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Q94 Chairman: Have you had cross-border casescentral authorities in the event that he or she saw that
there would be a need to apply law other than English with leave to serve out of the jurisdiction and things

like that?law. The network is there to provide assistance
throughout the judiciary in Europe. District Judge Walker: Yes, but they tend to be

holiday cases of the sort where people advertising
their French villas in this country are EnglishQ89 Chairman:What is the central point of contact?
speaking, so it tends not to be a problem. I haveDistrict Judge Lingard: This is in connection with
conducted all my cases in English, for want of beingBrussels II in part. It is a central point of contact in
able to conduct them in any other language.each country where there is a cross-reference with the

other EU states.
Q95 Chairman: What about the monetary limit?
Ours is, as I understand it, £5,000 down to £1,000 for

Q90 Chairman: You think that might be a way of personal injury cases and certain housing cases. In
resolving what proper law to apply? Scotland it is £750. I think Northern Ireland is
District Judge Lingard:No. It would not be a question diVerent again. I cannot remember what it is, £1,500,
of them assisting in resolving what law to apply but I I think.
would suggest they would be able to assist in setting District Judge Lingard: I think so, yes.
out clearly what the law was. It would have to be a District Judge Walker: Our common view is that
decision of the judge as to which law would apply.

ƒ2,000 is too low.

Q91 Chairman: I see. He will decide which law but if Q96 Chairman: It is £1,300 or £1,400.
there were then a need to apply some foreign law the District Judge Walker: On the other hand we can
central body would tell you what it was? appreciate the point that in some EUMember States
District Judge Lingard: Yes. £5,000 is worth a lot more than £5,000 in this country
District Judge Walker: The alternative, my Lord and therefore we ourselves do not dissent from the
Chairman, having decided in the case that we are view that each Member State should be able to fix its
talking about that French law applied, and it is a own level above a minimum figure. If it were fixed at
paper adjudication, I may decide that actually the ƒ7,000 (£5,000), we would consider that perfectly
better route is to transfer the case to France and have acceptable as far as claims in this country were
it decided in France by a French judge. That may be concerned.
simpler at the end of the day.

Q97 Lord Clinton-Davis: What I put last time was
whether it would be possible for the parties to makeQ92 Chairman: While we are talking about
an application to extend the jurisdiction, whateverpracticalities, and you have had a list of the questions
the figure is.that we want your help with, can we turn to the
District Judge Lingard: The instrument is silent but itquestion of language? You transfer to a French
is something we do regularly between the smalljudge. Perhaps all district judges and their equivalent
claims track and the fast track. Particularly if we havein France are bilingual and perhaps indeed
litigants in person, with a claim of more than £5,000multilingual but, just against the possibility that one
more often than not theywould prefer to have the lessof you is not, do you foresee language diYculties in
formal surroundings of the small claims kind ofthis process?
hearing and also not necessarily be at such great riskDistrict Judge Walker: It has always been something
as to costs. I think that would be a very good additionthat has worried me about this procedure, to be
if that could be added into the proposal.honest, that the question of translation is ignored in

the instrument and there could be quite considerable
costs involved. It is not uncommon in small claims Q98 Chairman: Both parties inevitably would have
that we are used to dealing with domestically to have to agree.
a defendant say, “My defence is in the attached District Judge Lingard: Yes.
documents”, and file 20 or 30 letters with you. If all
that is being translated from English to Greek or Q99 Chairman:And that is how it works in the UK?
whatever it may be one is talking about quite District Judge Lingard: Yes.
considerable expenditure.

Q100 Lord Grenfell: Can I ask a layman’s question?
Coming back to this question of holidays and hotels,Q93 Chairman: You already, even in the small

claims procedures that we operate, experience in most cases in my limited experience, but I have
heard about it, the aggrieved party is usually suingtranslation problems, do you?

District Judge Walker: Not normally, no. They are the agency in their own country which has
recommended the hotel in the first place. Whatnormally domestic cases.
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Q106 Chairman: But why would that not be so evenimpact would this have? Do you then have three
parties to the problem? You have the tourist agency if there were provision for a transfer out under a

proposed cross-border scheme?that has recommended the hotel and you have the
hotel itself. Who are you pursuing? In what way does District Judge Walker: Because you do not want to

create the situation of the application being able to bethis assist the process?
District Judge Lingard: My Lord Chairman, as far as made. For less than ƒ2,000 one wants a situation

where the procedure is quite straightforward, simple,a package holiday is concerned the package holiday
regulations apply and if the tour operator has quick justice, and if you provide for there to be an

application in which there have to be representationsprovided only one of two parts to the package
holiday then it is eVectively liable for the acts or made by the parties and that has got to be considered

and then you go on to the hearing, you are making itdefault of everybody else in the chain. The holiday
claims that Judge Walker was talking about were quite complicated where it ought to be very simple.
perhaps where people have booked accommodation
direct, where, of course, in all probability, unless it Q107 Chairman: But if there is no discretion at all,
was done over the internet, onewould be dealing with say that the defendant’s honesty is at stake. He may
the domestic law of where the booking took place. be an entirely reputable person who is accused of

gross dishonesty. He has got to go through the small
claims procedure as a way of determining that?Q101 Chairman: I would have imagined that inmost

cases where you get a package holiday oV an agent District Judge Walker: It is a question of what is
proportionate. I think for ƒ2,000 it probably wouldthat would be a purely domestic claim against the

agent. The agent would not introduce the aberrant be.
hotel abroad into that at all. He would take
responsibility for it. Q108 Chairman: ƒ2,000 and a confirmation that he
District Judge Lingard: Yes. is dishonest. It does not worry you?

District Judge Walker: No, not as much as the
contrary, which is to enable people to try and avoidQ102 Chairman: If the threshold is to be, as

proposed, as little as ƒ2,000, would you then be the procedure being used at all. What worries me is if
someone bringing a case, say, for ƒ500 is faced withcontent that it should be used for all sorts of claims

and, if so, what about the possibility of objecting and an application to disapply the procedure. He or she
has got to respond to that. The litigant in person,inviting, because of diYculty, whatever it may be,

that it should go the more conventional route? unsure what on earth is being talked about, who
perhaps feels they should go and get legal advice butDistrict Judge Walker: If it was limited to ƒ2,000?
worries about the expense, will in the end say, “Oh,
well, forget it. I will not bother with the case”, andQ103 Chairman: Yes.
they abandon the case. You do not want to createDistrict Judge Walker: If it was limited to ƒ2,000 we
those sorts of tactical diYculties which a dishonestwould undoubtedly want to avoid the case being
litigant could put up.transferred to the fast track if it was being dealt with

domestically or even higher.
Q109 Chairman:Can I ask you about non-monetary
claims which this proposed scheme allows for? WhatQ104 Chairman: There is no procedure for that at
is the position in domestic law? I would have thoughtall, however complex the case?
they are not allowed for, are they?District JudgeWalker: If it wasƒ2,000 we would wish
District Judge Walker: Yes. One puts a value on theto avoid the possibility of transferring it out from this
case and if the value is less than £5,000 one allowsprocedure, basically, my Lord Chairman, because if
them as a small claim.you provide for that you obviously provide for a

tactical manoeuvre by the party who considers they
have got a weak case. Q110 Chairman: Who puts the value on?

District Judge Walker: The district judge during the
allocation. One would look at it and form a view asQ105 Chairman: I was just wondering how that
to what sort of value attaches to the case.works in domestic law. We do have provisions under

the scheme in this country for seeking a transfer out
of the small claims procedure. Is that abused and Q111 Chairman: That, of course, is because the UK

judge is indeed allocating between various tracks butexploited?
District Judge Walker: Occasionally applications are if you postulate the scheme here under consideration

that would not be so, would it? I assume the UKmade. Very few orders in reality are ever made. We
can all find the odd one or two examples but 99.9 per claimant would be deciding, “Yes or no? Do I sue my

foreign hotelier?”.cent are dealt with in the small claims track.
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District Judge Walker: Yes.District Judge Lingard: The situation is, my Lord
Chairman, that there is the provision that when the
papers are first referred to the judge, which will be Q118 Chairman: And that might bear both on the
after the defence has been filed, the judge is then in a first question that we have touched on, the value of
position to say that the procedure does not apply the claim, but also on the question of counter claims.
because it exceeds the limit, and so we have the same District Judge Walker: Yes.
sort of decision aswe have on allocation and, with the
greatest of respect, it is a bit like defining an elephant:

Q119 Chairman: Their proposal, I think it is Articlemost of us on the District Bench, I think, know one
4.6, says that if the total value of the counter claimwhen we see one.
exceeds the amount set out, that is, the ƒ2,000, the
court or tribunal shall only consider the counterQ112 Chairman: And you do not foresee that it
claim if it arises from the same legal relationship aswould lead to disputes as to whether, if somebody
the claim, and if the court or tribunal considers itwas asking for the return of a motor car, the motor
appropriate to proceed in the European Small Claimscar was worth more or less than ƒ2,000?
Procedure. Some of our witnesses in writing haveDistrict Judge Lingard:Adecision, my Lord, has to be
thought that that might present very considerablemade at an early stage as to whether it is in or out. Of
diYculties. Do you foresee any diYculties there? Itcourse, we do have the interesting situation with our
might take you to parallel proceedings in diVerentexisting tracks in domestic law that, although the fast
countries.track, for example, is a maximum of £15,000 unless
District Judge Walker: Parallel proceedings beingthe parties agree otherwise, there is nothing to
handled entirely diVerently, and that is the diYculty.prevent a judge giving judgment for more than
If there were parallel proceedings being handled in£15,000 on a case in the fast track.
exactly the same way it would not be so bad, but you
could have a European Small Claims Procedure in

Q113 Chairman: But in the small claims scheme can one country and a fast track claim in England at the
you give judgment without the consent of the parties same time. It is diYcult.
for more than the ceiling?
District Judge Lingard: I think not.

Q120 Chairman: With all the diYculties of set-oVDistrict Judge Walker: I have to say I would beg to
and using one as a defence and all the rest of it.diVer on that.
District Judge Walker: Absolutely.

Q114 Chairman: It might be helpful if you could,
with your Association, clarify that and let us know Q121 Chairman: You do not think even that might
in writing. give rise to a desirable discretion to take the smaller
District Judge Walker: The track does not limit the claim out of the Small Claims Procedure?
value of the judgment. District Judge Walker: I would have to concede that

one, my Lord Chairman, yes.
Q115 Chairman: Can I ask about counter claims?
What is the position domestically with regard to Q122 Chairman: All the legal assessment under this
counter claims under the small claims procedure? scheme is to be done by the judges. Does that give rise
District Judge Walker: One obviously puts a value on to any concern?
them if it is not expressly pleaded and if it is District Judge Lingard:Not at all, myLordChairman.
significantly more than £5,000 then what otherwise As far as the District Bench is concerned, in domestic
might be a small claim based purely on the value of small claims most of the time that is exactly what we
the claim would get allocated to the fast track. It is a are doing day in, day out, because we do not have the
greyish area. If the counter claim was for £5,000 or benefit of professional lawyers representing the
£6,000 but the claim itself was only for £1,000, say, parties.
you may well say, “We will treat this as a small District Judge Walker: I think the problemwith it, my
claim”. Lord Chairman, is the question of the applicable law.

There is a debate to be had as to whether there ought
Q116 Chairman: I suppose under domestic law it is to be a presumption that the claim is heard in the
not a jurisdictional question, is it? country whose law applies to the claim. Otherwise, of
District Judge Walker: No, purely a track question. course, we as a District Bench would become experts

in the domestic legislation of 25 European countries
and there are problems, obviously, about that. ThatQ117 Chairman: Ultimately you can decide which

track. There are no absolutes in this. But if you are is not something that has been raised to date. Apart
from that, if it was English law that applied, then thelooking at a regulation, a cross-border dispute, this is

going to be a matter of jurisdiction, is it not? District Bench would be perfectly comfortable with
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District Judge Lingard: Yes.applying the law to the facts because that is what we
do with every small claim.

Q127 Lord Borrie: I am wondering whether our
Q123 Chairman: It stretches you, but not to witnesses are taking Article 5 a little too far. It is true
breaking point? that it mentions “deliver a judgment or demand
District Judge Walker: Yes. further details” and so on. “Deliver a judgment” is, of

course, what is required at the end of the day and you
do not want proceedings delayed, but if one also

Q124 Chairman: What about the actual form both looks at Articles 6 and 7 one does see that a hearing
of the hearing and of the taking of evidence? The may be audio, video, etc, taking of evidence which
actual hearing is dealt with by Article 6 and provides may determine the means of proof. I just wondered
for a variety of diVerent forms of hearing if both whether our witnesses were regarding Article 5(1)(a)
parties agree. Are you happy with that or do you as taking precedence over all those.
think the court should be able to dictate some District Judge Walker: I agree entirely with what
particular form even if one of the parties is not co- Judge Lingard says. That is my interpretation too,
operative? that the presumption would be that one would
District Judge Walker:We very much feel it should be receive the papers and within a month would deliver
for the court to decide because onewants, certainly in the judgment.
this country, parties to be on a level playing field and
a video conferencing facility may be perfectly within
the ambit of one of the parties and totally outwith the Q128 Chairman: I understand that, I have to say. As
ability of the other. One does not therefore want to Judge Lingard observed, it very much accords with
put one at a disadvantage. Equally, one does not one’s experience of the way other continental
want to say there should be an oral hearing if it means jurisdictions often operate. That is perhaps why, if
one party just walks 50 yards to their local you start with 5(1)(a), you only get to Article 6 if you
courthouse and the other party is 500 miles away. I have got as far as 5(1)(c).
would have thought one would want to be able to say District Judge Lingard: And if I may add to that, my
that in this particular case the fairest way of doing it Lord Chairman, Article 9 also refers, in 9(1) in
is whichever way one decides and for the judge particular when deciding on the necessity of an oral
therefore to decide. hearing.

Q125 Chairman: So really maximum discretion in Q129 Lord Borrie: I only raise the point because I
the court itself in order to achieve justice according to thought, and Judge Lingard’s reference to Article 9
what circumstances demand? emphasises the point, that one was talking about the
District Judge Walker: My Lord, yes. I have always conclusion of the procedure, which is the heading in
been concerned, and it happens already when one is Article 5. There is the hearing, the taking of the
using the telephone, that if you have one party evidence, the representation of the parties, etc, then
present in your room and the other party is on the you are delivering judgment and, of course, that has
telephone, the party on the telephone inevitably feels got to be the conclusion, so I can understand why,
at a disadvantage. They should not be, and they especially with a cross-border dispute, you dowant to
normally are not, but they cannot see the whites of limit the oral hearing, especially if people have got to
your eyes and there is a disadvantage. One wants to come from abroad and all that kind of thing, and
avoid that if possible. there does seem to be plenty of scope for that.
District Judge Lingard: If I may come in further on Question 9 to our witnesses was whether there was a
that, my Lord, I think the situation really is that the case for the regulation going further and making
presumption would appear to be against an oral evidence in person the exception rather than the rule
hearing on my reading of the regulation, that the first

in cross-border cases, and I have a feeling the way our
possibility under Article 5(1)(a) is deliver a judgment,

witnesses are going that they would rather see that asor (b) demand further details, or (c) summon the
the exception.parties to the hearing. I would expect it to be a
District Judge Walker: My Lord, yes, I undoubtedlypresumption against an oral hearing and, of course,
agree with you. One wants a level playing field ifthat is very much a tradition in a number of
possible, and one does not want to force one party toneighbouring countries and would give equality of
the expense of travelling halfway across Europe toarms.
attend a hearing, with the air fare, the hotel
accommodation and everything else, if the case is
only worthƒ500. Onewould want to be able to say inQ126 Chairman: Most claims you would expect to

be resolved on the dossier? this particular case, “I will deal with it on the paper”.
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District Judge Walker: Yes. It does though bring outLord Borrie: If I may just round up on that, I can see
the common sense of that but I do see a diYculty in one of the other factors that worries me about the

European Small Claims Procedure, that people willdealing with those who are interpreting the
regulation with the elaboration of Articles 6, 7 and 8 require, I think, a lot of assistance very often in

putting their witness statements together if that isand suggesting that all of that is subsidiary to
delivering a judgment. going to be the document on which the judge is then

going to decide the case. There are a lot of people who
would find it very easy to tell you what their case isQ130 Chairman: These things are all trade-oVs and
but not find it at all easy to tell youwhat is wrongwiththe smaller the limit the readier one is for, if you like,
the defence the other side have filed and there isthe elements of rough justice that the lack of an oral
inevitably going to be a problem there.hearing would ordinarily be thought to entail.

District Judge Walker: Yes, my Lord Chairman, but
with one qualification. At the moment value, of Q134 Chairman: How far do you think the Citizens
course, does not equal complexity. The £50 case Advice Bureau could help? What is the legal sub-
could be immensely complex and bristling with legal division of that called? Legal advice centres?
problems and the fivemillion pound case very simple. District JudgeWalker:Yes, law centres. To be honest,
We all experience that and we are all familiar with it. in this country I would hope that it would be
It is the complexity that is the diYculty, not the value. something that the Law Society and the solicitors’

profession could be involved in, the actual process,
just helping someone to draft their claim form orQ131 Chairman: I absolutely agree with that. It is
their defence, whatever these documents may bethe experience of all in the law. At the end of the day
called, so that they actually help the judge and do notproportionality comes into it: how much money do
just tell you that party’s side of the story, because thatyou expect on a claim worth X pounds?
is what we will need. It is no good just having twoDistrict Judge Walker: Yes.
conflicting versions of whatever the facts may be
without any real guidance as to why the other sideQ132 Chairman: As you know, one question we
is wrong.wanted to ask concerns the 2005 Civil Procedure

Rules which I think are intended to highlight the
importance in this country of oral evidence. This is, I Q135 Chairman: Calling on the pro bono scheme of
think, paragraph 4 of the evidence from the the Law Society, the Bar Council, something like
Association of District Judges. These new rules came that?
in on the first of this month. District Judge Walker: Or a fixed cost regime. At the
District Judge Walker: What those rules were moment, if you issue a small claim in this country and
designed to deal with was what was perceived by the solicitors have been involved in the drafting of the
Department for Constitutional AVairs as a drift claim form, you are allowed to claimmoderate sums,
possibly towards more formality in small claims £100 or £80, depending on the value, for that work,
cases. They were somewhat concerned that there was and that could be adopted in the European Small
an increasing prevalence of witness statements being Claims Procedure.
ordered in cases that perhaps did not justify such an
order being made. What they wanted to do was Q136 Chairman: I am sorry—that is under the legal
reinforce the centrality of the oral hearing with the aid scheme, is it not?
minimum of formality: issue your claim form, file

District Judge Walker: No. At the moment, if you
your defence, come along to the hearing, tell the issue a domestic small claim, when you issue the case
district judge what the problem is and get your if a solicitor has assisted you in drawing up the claim
decision. That was the message which they really form then the solicitor claims a fixed cost on the claim
wanted to convey by these rule changes, that witness form related to that work, and it is £80 or £100,
statements would be the exception rather than the depending on the value of the claim.
rule, but, of course, that is presupposing an oral
hearing with the parties present. The European Small

Q137 Chairman: Is that recoverable?Claims Procedure is a totally diVerent animal,
District Judge Walker: Yes.presupposing no parties present and the judge

considering some papers, so the two are not the same.
Q138 Chairman: I thought that there were no costs
recoverable unless you had behaved unreasonably asQ133 Chairman: There is no conflict really because

they are in very diVerent contexts. It is one thing to a claimant, except for experts’ costs up to £200 and
certain witnesses’ expenses up to £50.go along to your local county court and tell your

story but another to take a flight to some other District Judge Walker: One is also able to recover the
court fee, obviously.country in order to do the same thing.
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District Judge Walker: Yes.Q139 Chairman: I did not appreciate that.
District Judge Walker: And if solicitors have been
involved in the drafting of the claim form then a fixed Q146 Chairman: It has got to be, what, bad faith?
scale amount for the solicitor’s work. District Judge Walker: Got to be wrong is how it is

pitched.
Q140 Chairman: Which is up to?
District Judge Walker: It is £80 and £100 and I forget Q147 Chairman: What is our scope for appeal?
where the cut-oV point comes between the two, but I District Judge Walker: That the judge below was
will let you know. wrong is what Part 52 says.

Q141 Chairman: Because there are diVerent features Q148 Chairman: As simple as that?
of the proposed small claims cross-border scheme District Judge Walker: Yes.
with regard to costs. How do you feel about those?
District Judge Lingard: We are very concerned about

Q149 Chairman: I am sorry. I am looking at thethe provisions as to costs that are currently in the
printout of the guide and this says: “You may appealproposal, and the situation where somebody may or
against a judgment in the small claims track only ifmay not recover costs, depending whether they are a
the court made amistake in law or there was a seriousnatural person or not. Small businesses can be just as
irregularity in the proceedings”.much at risk and it seems a very strange set of
District Judge Walker: That is out of date.proposals altogether. Frankly, we would prefer a
District Judge Lingard: That was pre-1999.similar costs regime to that which we believe is tried,

tested and fair under our small claims procedures,
because the suggestions here are full of pitfalls. I Q150 Chairman: Then it is highly desirable that we
might decide not to have a lawyer so that I do not be corrected on this.
have to pay costs. District Judge Walker: If I could correct Judge

Lingard, I think it is pre-2002 but I would not argue
that one.Q142 Chairman: Some people have more need of

lawyers than others. One of the statements we have
points to children and those with other forms of Q151 Chairman: Where do we find the most up-to-
disability or handicap. Why should they be date provision?
penalised? Because they need a lawyer they thereby District Judge Walker: On the court service website,
expose themselves to the risk of a cost order when Part 52 of the CPR. The rules now for appealing are
otherwise they would not. the same throughout the entire jurisdiction, that the
District Judge Lingard: Exactly. The provision as it judge below was wrong.
stands is, with respect, nonsensical.

Q152 Chairman: Presumably you need leave to
Q143 Chairman: But you would make some appeal?
provision for costs akin to the provision under our District Judge Walker: You need permission to
own scheme? appeal, yes.
District Judge Lingard: Indeed, yes, modest
proportionate recoverable costs, but very much on Q153 Chairman: From whom?
the same basis of either no possibility of recovering District Judge Walker: Either from the judge at first
full costs on the unreasonable front or, alternatively, instance or from the judge on appeal.
having that fairly high test because it is relatively rare
that those orders are made in small claim cases.

Q154 Chairman: In round figures, what proportion
are appealed?

Q144 Chairman: Perhaps not the wholly unrelated District Judge Walker: Very few. Indeed, it is a
question of appeals: should there or should there not problem in a way with small claims, that people will
be the possibility of an appeal? listen to you as you give your judgment and then not
District Judge Walker: I think there needs to be, yes, be able to accept it because they have convinced
because it would be a very courageous judge who themselves they are right, they say they want to
would say they always get it right first time round. appeal, they ask permission, you refuse it because

one’s decision has normally been on facts rather than
law, and the circuit judge, if invited to, normallyQ145 Chairman: You have got to be more than

wrong to be allowed to appeal in this country, have would reach a similar decision and refuse permission
to appeal.you not?
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District Judge Walker: It is perfectly possible toQ155 Chairman: You would therefore allow the
right of appeal. The proposed Article 15 says that it ascertain what those are. Anyone who wants to find

outwhat the appeal routes in this country are can findshould be left for individual Member States. Is that a
sensible approach? out on the Internet without any diYculty at all, and I

assume the same would apply if I was wonderingDistrict Judge Walker: I think we are quite
comfortable with the appeal rules we have in this what the appeals routes were in France, Germany or

wherever.country and certainly would not want to introduce a
diVerent procedure for the European Small Claims
Procedure. Q160 Chairman: You think it necessary to have the

costs provision standardised so you can look at every
single document, but not so for appeals?Q156 Chairman: That is fine if it is a cross-border
District JudgeWalker: I think the diVerence, my Lorddispute being litigated here, but what if it is a claim
Chairman, is that cost rules tend to be ratheragainst a British citizen being brought in France? If
disparate and you find bits of them here, there andFrance says no appeals, would you be happy with
everywhere. One needs to be able to say, “There is thethat?
procedure, that is how it is going to work. That isDistrict Judge Walker: I think if it was a contractual
what the judge is going to do and those are the costdispute subject to French law then one has to accept
implications”. One needs to be able to presentthe domestic procedures, it seems to me. If the
someone with an easily ascertainable document thatdomestic procedure said there was no appeal, there
gives him the entire picture. That is why we wish towould be no appeal.
see costs set out in the instrument in some detail. If
you wish to know what the appeal routes are then it

Q157 Chairman: Why is that it and sensible that if it is easy enough, I would have thought, to find out.
happens to be a cross-border dispute here there is a
right of appeal and if it is heard in France there is not? Q161 Lord Grenfell: In that context, would a
District Judge Walker: If the French jurisprudence claimant also wish to know, and be able to find out,
would say in this particular dispute there would be no how long it is going to take for the case to be settled
right of appeal, why should an English citizen have a because the speed at which courts work varies
right of appeal where a French citizenwould not? I do enormously within the European Union?
not think we can ask for any greater relief than what District Judge Walker: If one talks about Article 5 it
a national citizen already has. says one delivers a judgment within 28 days.

Q158 Chairman: If I may say so, that answer would Q162 Chairman: Article 10 says: “judgment to be
go likewise to questions as to costs. It may be that in rendered within six months following the registration
some states they do make provision for costs and in of the claim form”. If I may say so, that is the final—
others they do not. Why should this regulation leave District Judge Walker: The longstop.
it likewise to individual Member States as to what, if Chairman: The longstop.
any, costs regime to adopt?
District Judge Walker: I think the costs regime needs Q163 Lord Grenfell: It would be very encouraging if
to be decided by Brussels so that there is the same they did that but the evidence from many of the
costs regime throughout Europe when applying judicial systems in some of these new countries is that
European Small Claims Procedure otherwise any they have backlogs going back three or four years.
litigants are faced with ascertaining two facts: what is Will that mean you could leapfrog some of these
the limit in the country I wish to sue in, is thatƒ2,000 cases because of the Directive?
or is it more, andwhat are the cost provisions? That is District Judge Walker: I think that is their problem. I
creating diYculties for a litigant who is representing think that will be their problem and one would hope
himself. The procedure itself then should be clearly they would sort it out. Certainly in this country there
ascertained from the instrument. If he wishes to would be no diYculty at all with these sorts of
appeal it seems to me that it is subject to the domestic timescales.
legislation in the country that he is appealing in.

Q164 Chairman: There would be no diYculty?
District Judge Walker: No diYculty at all.Q159 Chairman: Let me suggest this to you: the

litigant who is considering whether to embark on this
claim, you say he should know what the costs Q165 Chairman: What proportion of your time is

spent on small claims, in substantive resolution ofposition is but why should he not equally know from
the instrument whether he is liable to be appealed small claims?

District Judge Walker: In my particular court all dayeven if he succeeds in his claim? There may be cost
implications of that too. every Tuesday.
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did they not try to settle but people think once theyQ166 Chairman: One day a week?
District Judge Walker: Yes. have started the case that is it, they cannot. Anything

that promotes discussion and negotiation ofDistrict Judge Lingard: I would say very much the
same. settlements is to be encouraged, however it is done.

Q167 Chairman: About 20 per cent of your Q171 Lord Clinton-Davis: Are you saying that the
workload. presiding judge should ask that question at the
District Judge Lingard: Yes. beginning?
District Judge Walker: It varies obviously from court District Judge Walker: By the time it has got to a
to court. If you go to the larger court centres where hearing it is really too late. They have come to court
they also deal with care work and chancery, et cetera, for the hearing, they want it and you give it to them.
it is probably proportionately slightly less, but in the That is not to say with small claims very often one
average county court in this country it is about 20 per actually ends up in reality mediating the settlement.
cent. What one has to bear in mind, my Lord A dispute with a decorator is a classic. He will say, “I
Chairman, is that 80 per cent of all final am sorry. I have tried to come back and sort out the
determinations in this country are small claims. wallpaper. I will come on Saturday and do it if you
Eighty per cent are small claims, 10 per cent are in the like” and the claimant will say, “If you are prepared
fast track and 10 per cent are in the multi-track. It is to, fine”. You adjourn the case and send them oV.
an enormous industry. That may seem facile but it happens on a very regular

basis. The point that I am really getting at is you can
Q168 Chairman: Presumably cross-border claims have parties come into your room, say, at 12 o’clock;
are few and far between? they have been sitting in the waiting room for two
District Judge Walker: Yes. hours and the first thing they do when they sit down
District Judge Lingard:Very few and far between. I do is say hello to each other. But they have spent two
not think I have had one in 12 years. hours in the same waiting room and not said a word

to each other; there is no attempt to try to discuss the
Q169 Chairman: If you have this proposed scheme case and settle it because of this mindset that once the
you would obviously attract some but you would not case is issued that is it, the judge is going to decide it.
expect an avalanche?
District Judge Lingard: I would not expect an

Q172 Chairman: I do see a great extent for it withinavalanche, my Lord Chairman. Probably it will be a
a given country but across borders how do yougreat deal more use to citizens of perhaps
instigate dispute resolution?Luxembourg or Belgium. Take Belgium, for
District JudgeWalker:MyLord Chairman, it is calledexample, where 70 miles in any one direction you are
a telephone, you pick it up and speak to somebody.in another Member State and people are crossing the

border daily, some for work purposes.
Q173 Chairman: It is a question of just talking to
your opposite number but I thought by alternativeQ170 Chairman: I understand. Finally, canwe touch

on the question of ADR. One of our witnesses, the dispute resolution you were thinking of mediation or
thinking of a third party to assist in the resolution.Association of British Insurers, think that should be

encouraged. Certainly one can see that from their District Judge Walker: There is always that
possibility too.point of view. Do you think that is a good idea? Is

there scope for it? District Judge Lingard: My Lord Chairman, one of
the problems withADRwith very small claims is thatDistrict Judge Walker: My Lord Chairman, I think

there is scope for the Articles to say “Have you tried unless the ADR is provided free it costs more than it
does to issue a small claim. Article 9 does referto settle this case?” Once it is issued, of course, one

has got to deal with it but I think there is enormous indirectly to alternative means of settlement because
it says in paragraph four: “Whenever appropriate thescope, domestically and internationally, to persuade

people to try to resolve their diVerences before they court or tribunal shall seek to reach a settlement
between the parties”. I see the second stage inembark on litigation. One needs constantly to remind

people that they can try to settle the case. I know it is Article 5 “demanding further details” as being an
opportunity. That does not preclude a judge fromtalking domestically but it is always a fascinating

experience when one is dealing with a small claim to asking the parties by letter, “Have you attempted to
settle this by one means or another?” It is somethingrealise that the moment the claimant issued his case

he adopted a mindset that says he does not then pick we are doing a great deal in family cases where we
literally are dispute resolving at financial disputeup the phone and speak to anybody at all. He has

issued his claim form; he is going to have his hearing. resolution hearings and that judge is disqualified
from hearing any final hearing if the parties have notTo those of us who are involved in it, we think why
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without having to resort to the procedure and tosettled because we deal with privileged information.
That could work similarly here. make that general exhortation at the beginning.

Q177 Lord Clinton-Davis: Is that not implied?Q174 Chairman: It would be diYcult if on the face of
District Judge Walker: If I may say so, my Lord, thatit there was a 5(1)(a) case because then all you do is
is a rational commentmade in a rational situation butyou see cross allegations and deliver your judgment.
when someone feels they have got a complaint and itHow do you think it ought to work? As you helpfully
is not being addressed they have a slightly diVerentpoint out, 9(4) contains something of an exhortation
approach. They will issue that claim because theyto the court to try, if possible, to have a compromise
want a judge to decide it.but how would you achieve that in a more structured

way than by that general encouragement?
Q178 Chairman: It may be that something could beDistrict Judge Lingard: So much depends on the
introduced into the actual form itself, the claim form,circumstances of each case. It sounds very vague I
Annex 1. Besides specifying your claim you mightknow but there are a number of diVerent ways of
have to specify any and all steps taken to achieve alooking at a particular problem. If you can see from
resolution of it short of legal process.the papers at an early stage, as we do on occasion
District Judge Walker:MyLord Chairman, I supposewith small claims, that there is a veryminor point that
in a waywhat I am after is something like the changesrequires clarification, under the domestic system we
which are to be introduced to the allocationcan call the parties in for a preliminary hearing. It is
questionnaire in domestic small claims. The openingthe exception rather than the rule but I would
question is going to be, “Have you tried to settle thisanticipate those judges who are perhaps more
case?” It needs something like that, some veryproactive in ADR than others might well see
focused, short, specific question that makes the pointopportunities on reading the papers to make a
that the court is there as a last resort, not the firstsuggestion to the parties.
instance.

Q175 Chairman: With respect, if this scheme were Q179 Chairman: Thank you very much. Do any
introduced in this precise form and you were the Members of the Committee want to ask any further
judge seized of one of these cross-border disputes, questions? I think we have covered all of those
you would achieve it just as you would in a domestic questions that were listed. May I express our thanks
case, you would yourself initiate some attempt to to you both very much indeed. For my part, I found
achieve a settlement, so what is wrong with the that enormously helpful, it is extremely good to get it,
scheme as it stands? if I may say so, from the equine’s mouth.
District Judge Lingard: I did not think I was criticising District JudgeWalker:MyLord Chairman, before we
the scheme, my Lord Chairman. finish could I just correct one thing and that is really

to save Judge Lingard’s embarrassment. He was very
Q176 Chairman: I am just wondering whether you nicely referred to in one or two of the documents as
looked at some specific amendments to the scheme in the President of the Association, which he is not, he is
order to give it greater prominence really. our Assistant Secretary, but Judge Lingard normally
District Judge Walker: What I would personally like gets involved in most of our European matters.
to see is some initial statement that parties shall, Chairman: I see. Thank you both very much indeed,

that has been very helpful.wherever possible, seek to resolve their disputes

Supplementary evidence from District Judge Michael J Walker, Association of District Judges

I said I would write to you on two issues, namely:

1. Judgments in excess of the limit of the track to which a case is allocated—District Judge Lingard and I now
agree that there is scope under the Civil Procedure Rules for a judge to give judgment in a small claims’ case
for more than £5,000 (ignoring interest and costs) or formore than £15,000 in a fast track case. However, there
is no specific rule that says as such; rather, one inevitably reaches that conclusion when considering several of
the provisions of the CPR. Unless you wish to have chapter and verse I will spare you the full response.

There is one gloss, however. Litigants in person do like to keep cases in the small claims’ track because of the
costs protection it aVords them if they were to lose. It is common, therefore, to see a claim specifically limited
to £5,000 even though the true value is considerably in excess; in such a case, excluding interest and costs, the
judgment has to be limited to £5,000.
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2. The domestic regime for costs in the small claims’ track is to be found at CPR rule 27.14 and Practice
Direction 27 paragraph 7. In addition to the heads of costs to which Lord Brown referred yesterday there is
also CPR rule 27.14(2)(a) which enables a claimant whose claim form has been prepared by solicitors who
issue the claim on his behalf to claim “fixed commencement costs” to be found at rule 45.2 and Table 1. The
fixed commencement costs are on a sliding scale depending on the amount claimed, viz.:

amount claimed (£) fixed commencement costs

25.01—500 50
500.01—1,000 70

1,000.01—5,000 80
5,000.01! 100

The point I was trying, inelegantly, to make is that the average litigant issuing under the ESCP may well wish
to obtain some initial legal advice on whether s/he had a claim, what the relevant law was, what to say in his/
her witness statement etc. Thereafter, most litigants could represent themselves but that initial advice would be
invaluable and could partly be recouped, if the claimant were successful, by way of fixed commencement costs.

27 October 2005
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WEDNESDAY 2 NOVEMBER 2005

Present Browne of Eaton-under-Heywood, L Lester of Herne Hill, L
(Chairman) Lucas, L
Clinton-Davis, L Neill of Bladen, L
Goodhart, L Norton of Louth, L

Memorandum by the Association of Personal Injury Lawyers (APIL)

Introduction

1. The Association of Personal Injury Lawyers (APIL) was formed by claimant lawyers with a view to
representing the interests of personal injury victims. APIL currently has around 5,000members in the UK and
abroad. Membership comprises solicitors, barristers, legal executives and academics whose interest in
personal injury work is predominantly on behalf of injured claimants.

2. The following responses relate to the questions on the “call for evidence” notice issued by the committee
on 20 July 2005.

Q1. In your experience, is there a need for an ESCP? In what sorts of cases would it be useful?

3. APIL provisionally supports the ESCP as it appears to oVer many potential benefits, both in its own right
aswell as in relation to the currentUK small claims court. For example, APILwelcomes the fact that the ESCP
allows for cost recovery upon a small claim being won, with any legal advice or representational costs being
reimbursed in the majority of cases. This aspect of the ESCP is not reflected in the current UK small claims
court. The ESCP also provides for a single cross-border procedure which will allow claimants injured overseas
to receive appropriate compensation without the need to go through the current complex and convoluted
procedure. Finally, by allowing claimants to use a simplified written procedure for obtaining judgment cases
should be concluded, and damages awarded, more promptly.

Q2. The Commission has proposed that the ESCP should not be confined to cross border cases. Do you agree? How
should the ESCP operate alongside existing national small claims procedures?

4. APIL believes that the European small claims procedure should replace the current small claims court
procedure as currently exists in England and Wales. While APIL agrees with the European Commission that
“claimants should be given the opportunity to use the procedure in internal cases”1—this is option 3 within the
Partial Regulatory Impact Assessment (PRIA)—we disagree that the use of the ESCP should exist as “an
alternative to the current procedures in each Member State”.2

5. APIL considers it manifestly unjust, for example, that under the proposals being supported by the UK
Government3 a British citizen who is injured in France will be able to pursue a claim via the ESCP with the
unsuccessful party bearing the costs—which may include the fees of a legal representative—while a British
citizen who is injured by another British citizen will have to bring the claim in the current UK small claims
court where they will retrieve no costs, win or lose. In essence this means that under the ESCP it is possible
for a claimant to be reimbursed for legal advice, while under the current UK system there is no costs recovery.
By replacing the current small claims procedure with the ESCP, there will be a single uniform procedure open
to UK claimants who have been negligently injured, regardless of where the injury was sustained.

6. APIL suggests that replacing the current UK small claims procedure with the ESCP will enable the large
number of injured people who have, in eVect, become disenfranchised due to the irrecoverability of legal costs
within the current system to rightfully claim for the injuries which they have sustained due to negligence. For
example, current figures suggest that “only 31 per cent of accident victims actually claim compensation using
1 Partial Regulatory Impact Assessment on EU Proposal for a Regulation creating a European Small Claims Procedure—page 3—
paragraph 10 (see http://www.dca.gov.uk/consult/smallclaims/pdf/ria.pdf for a copy of this document).

2 Ibid
3 Consultation by the Department for Constitutional AVairs—European Small Claims Procedure, June 2005—CP(L) 12/05.



27european small claims procedure: evidence

legal processes”.4 While this figure does not necessarily reflect the number of injured people who fail to pursue
a claim via the small claims court—ie for injuries worth below £1,000—it suggests a general reluctance for
people to claim for compensateable injuries. Naturally there may be numerous reasons for this but—in a
recent MORI omnibus survey commissioned by APIL—respondents indicated that, if they had suVered a
personal injury through someone’s else’s negligence, they were unlikely to pursue the claim through the small
claims court without an independent solicitor helping them.5 In the context of the UK small claims court—
and the lack of any cost recovery for legal representation—this fact can be seen as a possible reason for people
not claiming their entitlement. With cost recovery for legal advice being granted under the ESCP in certain
circumstances, APIL believes that a fairer and more equitable system for claimants, in particular personal
injury claimants, would exist.

Q3. The ƒ2,000 limit contrasts with the general limit in England and Wales for small claims, which is £5,000,
and in Scotland £750. Is ƒ2,000 the right amount? Should there be diVerent limits for diVerent types of cases?

7. APIL is opposed to any suggestion that the ESCP limit should be increased above its ƒ2,000
(approximately £1,400) proposed limit, at least with regard to personal injury claims. We are therefore
concerned to learn that the “Government is discussing with other Member States the possibility of making this
[theƒ2,000] aminimum limit”.6While an increasemay be appropriate for other types of cases within the ESCP,
we believe the ƒ2,000 limit should be retained as the maximum financial threshold for personal injury cases.
By setting the personal injury threshold at this level, more complex and demanding cases—which are unlikely
to be appropriate for a small claims procedure—will not be included.

Q.4 and Q.5 on the taking of evidence and complex cases have not been answered as they fall outside the area
of APIL’s expertise.

Q.6 Should the protection for the losing party against liability for costs extend to all unrepresented parties, including
small companies?

8. APIL believes that it is the civil legal right of any person who has been negligently injured to claim redress
from the person or organisation which caused the injury—ie the “polluter pays” principle.While the proposed
ESCP oVers huge benefits over the current system, we are concerned that under the current drafting of the
ESCP injured claimants who pursue a small claim with the help of a legal representative will be liable for costs
if they lose their case. This potential cost penalty may act as a disincentive for many injured people from
pursuing a genuine and justified claim. APIL recommends that if a claimant, who is represented by a lawyer,
is unsuccessful he should bear the “costs of the proceedings” only if he has some form of cost-indemnity
insurance—eg a before-the-event (BTE) insurance policy (as may be attached to house or car insurance7) or
an after-the-event (ATE) insurance policy. Claimants without such insurance would be exempted from paying
the costs of the proceedings if they lose the case. This solution will enable those claimants with meritorious
claims on low-incomes, who do not have either a car or house on which BTE insurance could be attached, to
gain appropriate access to justice via the small claims system.

Extra Information

9. The “call for evidence” notice asks for information on all aspects of the proposed regulation. The remainder
of this document is concerned with those areas which are not included in the questions in the notice.

Definitions

10. APIL is concerned that the definitions currently being used within the ESCP fail to recognise that a
defendant—usually a business or employer—may be represented by someone who is not a “legal professional”
but is still exceptionally experienced and adept at handling claims, such as an insurer. While not legally
4 Citizens Advice Bureau (CAB)—“No win, no fee, no chance”: CAB evidence on the challenges facing access to injury compensation
(December 2004) (see http://www.citizensadvice.org.uk/microsoft word - no win- no fee- no chance report final.pdf for a copy of
this report).

5 Of the 2,283 British adults aged 15! asked this question, 40 per cent said they would be “not very likely” and 23 per cent they would
be “not at all likely” to pursue a claim through the small claims court without an independent solicitor helping them. (Results of the
MORI/APIL survey can be obtained from Lisa Wardle—APIL’s Press & PR OYcer).

6 Consultation by the Department for Constitutional AVairs—European Small Claims Procedure, June 2005—CP(L) 12/05.
7 It is anticipated the majority of claimants would have some form of BTE policy which they could rely on in the event the case was
decided against them. For example, DAS—a large BTE insurer—has recently stated that it has an 80 per cent penetration in the
household and car insurance market.
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qualified, the insurer may well have the same, if not more, knowledge of the intricacies of the small claims
process than a legal representative. The consequence of this is that the claimant will either be at a severe
disadvantage in the process or, on winning his case, will be unable to reclaim his legal costs if he has retained
a lawyer to correct this imbalance. This inequality of arms therefore inhibits claimants’ access to justice.

11. In addition, APIL assumes that the ESCP’s use of the term “natural person” is not meant to permit large
organisations to escape from paying costs if they lose. We are concerned that insurance companies may evade
a responsibility to pay costs by hiding behind the fact that the defendant may be a “natural person”—eg such
as the driver in a motor claim. APIL therefore advocates that the term “natural person” should apply to
insurers whenever they “stand behind” a defendant to meet a claim.

12. In terms of who should be included within the category of “legal professional”, APIL believes that it is
essential that the injured person is represented eVectively and eYciently and therefore needs someone who is
legally qualified. We suggest that a “legal professional”—as defined within the ESCP—should be someone
who is legally qualified and is regulated by a recognised statutory body, such as the Law Society, Institute of
Legal Executives or the Bar Council. This stipulation will mean that unregulated organisations, such as claims
management companies, will be unable to represent injured claimants or conduct their claims. APIL suggests
that such representatives should also be accredited. For example, all APIL members will soon be required to
become APIL accredited. The finalisation of this accreditation process is currently underway and will mean
that an injured personwill receive specialist accredited and regulated services for his claimwhen using anAPIL
member.

September 2005

Memorandum by the Law Society of England and Wales

Introduction

The Law Society

The Law Society of England and Wales is the regulatory body for more than 120,000 solicitors in England
and Wales. It also represents the views and interests of solicitors in commenting on proposals for better law
and lawmaking procedures in both the domestic and European arenas.

The Law Society is following developments in the field of judicial co-operation in civil matters closely and has
been active inmaking representations in this field. TheLaw Societywelcomes the invitation to express its views
on the issues raised in the call for evidence in respect of a European small claims procedure by sub-committee
E (Law Institutions) of the House of Lords Select Committee on the European Union.

This paper has been prepared by the Law Reform and Legal Policy Directorate of the Law Society.

Summary of Proposals

The EU Commission has proposed a regulation establishing a European Small Claims Procedure, (ie a
simplified European procedure) for claims worth up to ƒ2,000 in which the judgment given would be
enforceable in any Member State as if it were a domestic judgment.

The Small Claims Procedure is to apply to civil and commercial matters, but not to apply to revenue, customs
or administrative matters, to the law of persons, rights in property arising from marriage or succession,
bankruptcy or analogous proceedings, social security, arbitration or employment law. Unlike the European
Order for Payment, the Small Claims Procedure is not to be restricted to pecuniary claims.

Like the European Order for Payment procedure, the European Small Claims procedure is to be optional.
Claims may still be pursued by an alternative domestic procedure and subsequent judgments recognised and
enforced in other Member States by the Brussels I regulation.
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The Inquiry Questions and Responses

1. Need for action at Union level

Question

In your experience, is there a need for an ESCP? In what sorts of cases would it be useful?

Reply

The problems of expense, complexity and duration of cross-border proceedings are often prohibitive in cases
involving small claims. The Commission wants to ensure that EU citizens are not put oV from exercising their
rights and therefore considers an EU small claims procedure necessary and its reasons for this are set out in
Article 1 of the proposed regulations. Briefly, the objectives are:

— to simplify and speed up litigation concerning small claims by creating a European Small Claims
Procedure available to litigants as an alternative to the procedures existing under the laws of the
Member States which will remain unaVected.

— to abolish intermediate measures so as to enable the recognition and enforcement of a judgement
given in a European Small Claims Procedure in the another State.

Article 2 of the proposed regulations provides that the Small Claims Procedure is to apply to civil and
commercial matters, but not to apply to revenue, customs or administrative matters, to the law of persons,
rights in property arising from marriage or succession, bankruptcy or analogous proceedings, social security,
arbitration or employment law. Unlike the European Order for Payment, the Small Claims Procedure is not
to be restricted to pecuniary claims.

The Law Society supports the Commission’s proposals in principle as provided by Articles 1 & 2 and does not
consider, at this stage, that there are any other types of cases where an ESCP would be useful. However, this
could be reviewed at a later date when data as to the success or otherwise of the ESCP is known.

2. Scope of application

Question

The Commission has proposed that the ESCP should not be confined to cross border cases. Do you agree?
How would the ESCP operate alongside existing national small claims procedures?

Reply

The European Commission argues that the distinction between cross-border cases and domestic cases is either
a false one or at least a very diYcult distinction to make, and so a European Small Claims Procedure should
be available in all cases. They intend that in domestic cases the procedure should be available as an alternative
to any domestic small-claims procedure. Most Member States, the UK included, take the view that the EU
does not have the competence to legislate for matters that are purely domestic and want the European Small
Claims Procedure to be restricted to cross-border cases.

The Law Society of England and Wales has previously opposed the automatic application of the European
Payment Order in domestic systems, and proposed that Member States be given the option of adopting the
European system if they wish to.

The reasons the Law Society has opposed domestic application of the procedure are, in summary, as
follows:—

— Subsidiarity:

Any proposals for the development of minimum standards for aspects of procedural law or
“standardisation” should be measures that are designed to facilitate mutual recognition rather than
those that are designed to harmonise or approximate rules across the board.

— Legal basis:

The legal basis for a regulation covering purely domestic cases is dubious. Under articles 61 and 65(c)
of the Treaty establishing the European Community measures in the field of judicial cooperation in
civil matters shall be taken in matters having cross-border implications . . . and in so far as necessary
for the proper functioning of the internal market. This is a clear two-fold test. The new
Constitutional Treaty does not give the European Union any greater powers.
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— Confusion:

Having two parallel systems with no clear indication of which system to use or when and why, only
cause confusion and misunderstanding will both as to the procedure to use and the remedies
available. The European project designed to improve litigation and access to justice should not cloud
the issue itself. Where laws are clear, equitable, well-drafted and enforceable, then justice is not only
more easily done, it can be done more eVectively and at lower cost.

— Procedure-shopping:

Allowing the claimant the choice of procedures may impact adversely on the defendant.

— Cross-border cases can be defined:

The Commission argues that the distinction between cross-border and purely national, internal
situations is not entirely clear and could lead to arbitrary and discriminatory conclusions. However,
the Law Society of England and Wales argues that a standard definition of cross-border cases can
be applied.

For example, the wording from Directive 2002/8/EC on legal aid could be reproduced under article 2.1 as
follows:—

“This Regulation shall apply to cross-border disputes in civil and commercial matters whatever the
nature of the court or tribunal . . .”

A further article could then be added with a definition of “cross-border”:

“For the purposes of this Regulation, a cross-border case is one in which the creditor and the debtor are
domiciled or habitually resident in diVerent Member States.

Domicile shall be determined in accordance with Articles 59 and 60 of Council Regulation (EC)No 44/
2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement of Judgements in Civil
and Commercial matters.

The relevant moment to determine if there is a cross-border element to a case is the time when the small
claim is submitted, in accordance with this Regulation.”

3. The ƒ2,000 limit

Question

The ƒ2,000 limit contrasts with the general limit in England andWales for small claims, which is £5,000, and
in Scotland, £750. Is ƒ2,000 the right amount? Should there be diVerent limits for diVerent types of case (eg
personal injuries claims)?

Reply

The existing small claims procedure in the UK is simple, eYcient, informal and facilitates access to justice for
thousands of litigants, many of whom act in person.

The United Kingdom’s Judicial Statistics Annual Report 2004 shows that:

— 70.6% of all claims issued in the County Courts in England and Wales are for £5,000 or less

— 74% of all County Court claims disposed of by trial/claim hearing are Small Claims

The Law Society has consistently argued against attempts to increase the domestic small claims limits as the
small claims procedure is designed for simpler, lower value claims and people often act without legal advice
or representation because legal costs are not recoverable.

As the ESCP proposes that costs would be recoverable in certain circumstances, increasing the proposed
financial limit of ƒ2,000 to, say, ƒ5,000 would make the ESCP available to more potential claimants.

However, the ceiling for small claims can be a highly contentious matter, and will have a diVerent impact in
diVerent member states depending on the cost of living. In addition, raising the ceiling, for instance, to a much
higher level may change the nature of the regulations entirely.

The regulations provide that any subsequent amendment to the financial limit may be made by the
Commission having received the advice of a committee composed of representatives of Member States and
chaired by theCommission.8 This should be subject to a procedurewith greater scrutiny, such as the regulatory
procedure (in Article 5 of Council Decision 1999/468).
8 Article 22.1 and 22.2 and Decision 1999/468.
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4. Taking of evidence

Question

The ESCP provides for the taking of evidence “through telephone, written statements of witnesses, and
through an audio, video or email conference”. Could this give rise to any problems?

Response

The regulations provide that a hearingmay be held by “audio, video or email conference” if both parties agree.
There is considerable discretion for the Court in other matters, so there seems no good reason why the means
by which a hearing is held is subject to veto by one party.

Allowing a hearing by various electronic means is welcome, especially given that parties will often be in
diVerent countries. However, there will be language barriers which are likely to arise and diYculties associated
with translation. These do not appear to have been addressed suYciently or at all within the regulations.

5. Complex cases

Question

Should the court have the power to transfer complex cases to national procedures of its own motion?

No—The Law Society considers that granting the court this power directly conflicts with the objective,
pursuant to Article 1, ie to simplify and speed up litigation concerning small claims by creating a European Small
Claims Procedure available to litigants as an alternative to the procedures existing under the laws of theMember
States which will remain unaVected.

Further, it is most unlikely that any claim issued under the ESCP, especially if the proposed financial limit is
to be ƒ2,000, is likely to be so complex as to require transfer.

6. Liability for costs

Question

Should the protection for the losing party against liability for costs extend to all unrepresented parties,
including small companies?

Response

Article 10 deals with the question of costs as follows:

— The losing party shall bear the costs of the proceedings, except where this would be unfair or
unreasonable. In that case, the court or tribunal shall decide to divide the costs in an equitable manner.

— The losing party which is not represented by a lawyer or another legal professional shall not be obliged
to reimburse the fees of a lawyer or another legal professional of the other party.

This conflicts with our domestic small claims costs rules, which entail no solicitors’ costs, allows only fees and
own out-of-pocket expenses and experts’ fees up to a fixed figure. The court does, however, have a discretion
to make an order for costs where a party has acted unreasonably.

If the current ESCP provisions as to costs will apply then this is likely to deter litigants from using the
procedure for fear of exposure to costs. In our view, the costs that can be claimed should be limited in a similar
way to our own domestic small claims procedure.

Furthermore, represented losing parties are also at risk and there should be no diVerentiation between
represented and non-represented parties and neither should there be a distinction between individuals and
small companies.

28 September 2005
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Examination of Witnesses

Witnesses: Miss Georgina Squire, The Law Society of England and Wales, and Mr Allan Gore QC,
Association of Personal Injury Lawyers, examined.

Q180 Chairman: We are very grateful to you both those, not least insurers who would prefer to have
no cost recovery.for coming. As you may know, we have already

heard from various people. We have had a number Mr Gore: Yes, we understand that.
of other evidence sessions. I think you have already
seen the suggested list of questions, but we do not Q182 Chairman: Miss Squire, what about the Law
want to stick faithfully to those. We are grateful too, Society’s view on that? Again, we do not need to
Mr Gore, for your body’s contribution, APIL, spend time really on the merits of the domestic
Association of Personal Injury Lawyers, and also scheme because that is not the topic of our inquiry.
for the response from the Law Society. Perhaps we If we look at the cross-border proposal, do you
can start by looking at the scheme on a general welcome the provision for recovery of costs?
basis. I think it is pretty obvious now that it is going Miss Squire: Yes, the Law Society does, in the
to be confined to cross-border cases. We cannot limited way in which it is envisaged at the moment,
spend a lot of time debating whether it should or staying with the domestic UK scheme. I think
should not be. I cannot help noticing that APIL for generally, in terms of cost recovery, it will allow a
its part would prefer it in fact—I am looking at claimant more ability to make claims and to be able
paragraphs, 4, 5, 6 and 7 of its evidence—to replace to pursue them. Even though a claim can be very
the domestic scheme. small in value, it can still have complex legal issues
Mr Gore: My Lord Chairman, that is correct. within it. A claimant without any ability to be able
APIL’s core aim is the representation of the interests to obtain legal advice which is being paid for by the
of injured people. The primary concern in that defendant in a successful claim has to be at a
regard is access to justice for people who are injured disadvantage. I think it is fair to say that even
in accidents. A month before this procedure was though we are looking at only a very small amount
published; a MORI poll indicated that 64 per cent of money here (to me £5,000 is a great deal of money
of people have responded that if injured by someone and I am sure it is to the average person in this
else’s negligence, they would be unlikely to claim country) to be able to both have to pursue that
unless they had the assistance of an independent amount of recovery without any prospects of
solicitor. As many as 80 per cent suggested that they recovery of legal costs and having to pay them
would not be confident that an insurer would oVer themselves is quite an ordeal. To that extent, I think
correct compensation without the assistance of an the European proposal is very good.
independent solicitor. What struck us as exciting
when this procedure was published was that it gave

Q183 Chairman: You think most people would inthat category of injured people access to advice and
fact plump for it, even if they also could, if they

representation in an arena where the English rule at wished, take the domestic route, but then with all
the moment against recovery of costs in small claims the paraphernalia of getting leave to serve out of the
prevents that access, but it did so in a proportionate jurisdiction and the rest of it?
way because it provided that the bulk of cases in this Miss Squire: Yes. I think the Law Society feels that
arena would be dealt with on paper rather than by the cross-border system is a sensible one; they like
way of hearing. That is why we enthusiastically the proposal. However, we feel that it should be
supported it with the suggestion that it oVers a confined to cross-border disputes. It should not sit
model and for precisely the same reasons as in the there alongside the domestic system and be on oVer
domestic handling of these claims. We submit that as an alternative to the domestic system. We need
a person injured in London by a French driver with to have some sort of certainty.
French insurance should not be in a better position
than if the injury had been caused by an English

Q184 Lord Lucas: What sort of level of costs dodriver with English insurance in the same location.
you think will be considered reasonable in relationIt is in that sense that we thought it oVers a model
to a ƒ1,000 claim?for domestic claims as well as cross-border claims.
Miss Squire: As I understand it, in certain
circumstances under the domestic system claims are

Q181 Chairman: What it comes to is that you do recoverable of about £250 to £260 I think it is in
not like the domestic scheme because it provides a certain circumstances. That level of recoverability
very restricted possibility for the recovery of costs. seems quite sensible. I think one has to be very
We are not inquiring into the domestic scheme but careful as to proportionality and an incentive to
into the cross-border scheme. As far as that goes, make a claim more complex than it otherwise is. I
that is an aspect of it which you welcome, but I do would certainly look to keep the costs pretty small.

Something in the order of what is available in verynot think everybody welcomes. There are obviously
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2 November 2005 Miss Georgina Squire and Mr Allan Gore QC

system under which, although you have to pay yourunusual situations in the domestic scheme would
probably be quite sensible. own costs, at least they are under your control.

Miss Squire: I think the argument can run both
ways. That is a very valid comment. The issue as far

Q185 Lord Lucas: Does APIL agree with that? as the Law Society is concerned is giving a claimant
Mr Gore: We have less of a feel for what might be the opportunity of being able to take legal advice,
a level of costs recovery in this arena. I can only and that is the absolute key in a small claim. If a
speak on behalf of the Association in relation to claimant is able to obtain some legal advice that
personal injury claims. There are two features to says, “Yes, you have a good claim”, or, “no, you
such claims, even at this level, that involve the have a bad claim”, then what they do thereafter is
incurring of disbursements and not just solicitor really up to them obviously as the client, and they
costs in the sense that, if there is a minor physical take the risk consequences of it. The feeling at the
injury, that will require evidencing by a medical moment is that if there is no opportunity for a
report of some description. Even if personal injury claimant to take legal advice, then there is not a level
is not involved and it is only property damage, there playing field because most defendants of any
may be costs involved in obtaining estimates for substance, say for example insurance companies or
repair of the vehicle or something of that larger corporations or whatever, will have the
description. Disbursements of that nature would benefit of legal advice, which they will decide they
have to be recoverable, we would submit. So far as will pay for in any event, whether or not costs are
the level of costs for advice or representation, that recoverable. I suppose we are coming at it from a
might depend on the nature of the process. If it is diVerent aspect, which is that of providing a
essentially a paper process that involves the claimant with something by way of support at a very
preparation of written documentation that will then basic level, whilst recognising that we should not be
be adjudicated on in writing, we can well see that allowed into the situation which we mentioned
the level of costs would be much lower than those earlier of ƒ10,000 costs, which is just crazy on a
that might be involved in process that involves an small claim of ƒ2,000.
oral hearing.

Q188 Lord Goodhart: Is there a case, therefore, for
Q186 Lord Lucas: A defendant opting for an oral saying that the costs payable by a losing party who
hearing might, if things went your way, face costs is an individual or small business should be capped
running to ƒ10,000 and therefore wish to settle and in some way so that if you bring a case and lose,
we get that sort of blackmail situation? you at least know that there is some upper limit to
Mr Gore: That may depend on what are the issues your potential costs?
in question in the particular case. I could not say Miss Squire: Yes, for the common, sensible man in
whether the costs would be £250, as Miss Squire has the street, but it may well encourage the vexatious
suggested, or ƒ1,000 or ƒ10,000. That might litigant who thinks then that he has no limit to the
depend on the circumstances of the individual case, mayhem he can cause with a defendant through the
but we can see why, in small value cases, there is a European system, and therefore would perhaps be
need for proportionality. It may well be that more encouraged to bring the claim. I suppose my
through discussion with all interested stakeholders, answer probably is “Yes, but—”
a system of agreed and predictable costs could be
arrived at in just the same way as exists in low value
RTA claims in this country where the value in Q189 Lord Lester of Herne Hill: Following up the

question, to use the English costs rules approachquestion is £10,000 or under, which are all subject
to a predictable costs regime, as matters stand at the where the successful party normally has costs paid

by the unsuccessful party, obviously that is amoment.
disincentive to vexatious litigation but it is also a
serious block on access to justice. Therefore, would

Q187 Lord Goodhart: Following up on the question it not be better in general to have a simple rule that
of costs, at the moment the ESCP are proposing each side bears their own costs?
that, with some important limitations, the costs of Miss Squire: From a personal standpoint, that may
the winning party should be paid by the losing be one of the reasons why the small claims system
party. Looking at it from the point of view of a has been so very successful in this country. On that
claimant, do you think that is likely to be an basis, then there is no incentive, as was talked
encouragement or a deterrent to bring a claim? It is about before.
arguable that if you have recovery of costs here and
you bring a case and you lose, you may find
yourselves paying a level of costs over which you Q190 Chairman: Mr Gore, I am not sure that you

would accept that?have no control. You might prefer, therefore, a
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thatwouldfindgeneral acceptance,whenyouthrowinMr Gore: Thank you, my Lord Chairman. There is a
diYculty in that regard so far as personal injury loss of earnings, and in some of these cases a person

could be oV work for a period, you very soon hit thelitigation is concerned where the defendant may be a
natural person within the meaning of the proposed limit. I am just trying to see just how real this is.

Mr Gore: My Lord is quite correct. In cases whereArticle 14(2) on costs but has an insurance company
standing behind him to meet the liabilities that might there is any significant time oV work, it is likely to fall

outside the jurisdictional limit of this procedure.be involved in the conduct of that natural person.
Article 14(2), in not permitting recovery where the
individuals concerned are natural persons, contains, Q193 Chairman: It is verymuch at the bottom end of
wewould submit, amischief in that regard that would the range in terms of personal injury claims? You are
actas adisincentive to individual claimants in termsof not advocating it should be any larger thanƒ2,000. It
access to justice. On the one hand, the entitlement of is certainly very doubtful whether the other 25 states
access to advice and possibly representation but at a would sign up to a regulation like that.
cost coupled with the knowledge that the costs would Mr Gore: That is quite correct. We would advocate
not be recovered in the arena of a small claim makes that for personal injury actions the ƒ2,000 limit is
the small claim essentially worthless or of limited certainly as high as it should go. There is some
value for the purposes of pursuit and acts as a justification and logic for suggesting that it should be
disincentive to access to justice. In the arena of at the same limit as the personal injury threshold for
personal injury,wewould submit that cost recovery is the domestic small claims procedure, which is general
an importantprinciple, recognising,as itdoes, that the damages of £1,000 (sterling).
defendant in such cases will normally be an insured
defendant. Q194 Chairman:That is not all that far away?

MrGore:No.
Q191 Lord Neill of Bladen:MrGore, just help me to
get a feel for the personal injury cases. It strikesmewe Q195 Chairman:Perhapswehadbetter nail theother
are talking about a very small sum of money, in questions on costs while we are discussing this. In a
sterling £1,400. It is a long time since I gave any advice sense, if I may suggest it, APIL really want the best of
on quantum in personal injury cases and I probably all possible worlds. You want to be able to get your
got it wrong. It is pretty tiny, is it not? Take a broken costs but youdonotwant topayanybodyelse’s even if
wrist: what would that get? you lose. This is on the basis that were it otherwise, it
Mr Gore: A broken wrist would get more than that would have a chilling eVect on claims.
today, but certain sorts ofwhiplash injurywhich have Mr Gore: With one important concession, my Lord
led to a rapid and fairly complete recoverymight well Chairman: in the context of personal injury litigation,
attract general damages at below that threshold, and even at this sort of level, the likelihood, particularly if
indeed there is a range of injuries identified in the there is cost recovery that therefore requires claimants
Judicial Studies Board guidelines for the assessment to consider insuring themselves against adverse cost
ofgeneraldamages inpersonal injurycases thatwould recovery, the chances are that the claimant’s
come within that level. The other diYculty is that of representative will give advice on a conditional fee
course it dependson the level atwhich this is set.There agreement and will be covered by after the event by
is some debate as to whether it should be set at £5,000 insurance provision of some description. Indeed,
or at ƒ2,000. One of the questions that the Sub- many people in this country already have before-the-
Committee directs towards us today is whether there event insurance provision that would cover adverse
might be a special rule in relation to personal injury costs liabilities.We certainly acknowledge that where
cases thatmakes it an exception from the general level the claimant is a natural person who has lost and is
that might apply in this arena. We do not know, of insured inrespectofadversecosts, there isnoreasonat
course, what the final recommendation or legislation all why an adverse costs order in favour of the
is going to be, but if, for example, the figure is set at successful defendant shouldnot bemade. It is only the
£5,000, that would cover the level of general damages uninsured claimant that we seek to protect by this
that is awarded for benign asbestos-induced illness route.
conditions, like pleural plaques or pleural thickening,
that at the moment attract damages of £3,000 or Q196 Lord Lester of Herne Hill: As I understand it,
£4,000. There are many cases where there are defamation or whatever it be called elsewhere, would
continuing eVects that would fall within the £5,000 be covered. Suppose we have advice, as happens
limit, if that was the level set. already here, a conditional fee agreement with some

uplift even built in as well, the claimant knows
perfectlywell the defendant has nodefence. The claimQ192 Lord Neill of Bladen: Assuming we are at

ƒ2,000, and there is some indication from the is modest but the greedy lawyers have an enormous
costs bill incorporated and the unfortunateCommission that across theEUthat is the sort of level
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costs of that advice are recoverable and will fall backdefendant, let us say a newspaper, then is saddledwith
a disproportionate costs bill under the sort of under the domestic Member State rules and
arrangements you are contemplating. The claimant is regulations as to whether that person is entitled to
not insured but simply the greedy lawyer has a recovery for that advice given.
speculative fee with 100 per cent uplift under a
conditional fee agreement.
Mr Gore: My response on behalf of our association Q201 Chairman: Can we perhaps turn away from
would be that we cannot really speak of that class of costs to the whole question of how you define cross
litigation. We are concerned with personal injury border, assuming this is going to apply on a cross-
litigation rather than defamation, but we would not border basis? Miss Squire, I see that the Law Society
anticipate that thatmischief is likely toapply in claims addresses this at page 5 of its evidence. You argued
at this quantum, at this level of magnitude, and that the standard definition taken from a 2002
therefore it is not amischief thatweneedbemindful of directive on legal aid could possibly apply. “For the
at this level of litigation. purposes of this Regulation, a cross-border case is

one in which the creditor and the debtor are
domiciled or habitually resident in diVerent MemberQ197 Chairman: I am afraid Miss Squire does not
States.” Is that what you would propose?agree with that.

Miss Squire: I am afraid I do not. I think the Law Miss Squire: I think that is the Law Society’s
Society view is that whatever costs principles are considered view on the definition. In making that
carried through for the European Small Claims proposal, I believe they have looked at other similar
Regulation, they should be the same for both definitions, so that any definition which arises in the
claimants and respondents, defendants. It seems only context of this potential regulation is consistent with
fair that if there is to be some form of recovery, there other similar definitions. That is why the Law Society
should be parity. has gone back to the legal aid definition of domicile,

on the basis that if it has already been defined there
in a way which is understood, it would make sense toQ198 Chairman:Are you happy with these concepts
adopt the same definition, rather than try to changeof “natural person” and indeed “legal professional”?
it and slightly vary it, which may be confusing,Miss Squire: We do have a comment on that, my
particularly bearing in mind that this sort ofLord. We are of the view that the legal professionals
procedure is going to be used, on the whole, byshould be defined as being legal professionals within
members of the public without the benefit of legalthe status of legal professionals within each Member
advice. I think we are also looking at somethingState. There would be some concern that this would
which is relatively straightforward and easilyopen the doors to parties being able to conduct
understood.litigation who would not be entitled to do so under

their domestic rules in their Member States.

Q202 Lord Neill of Bladen: The last thing you wantQ199 Chairman: The witness from the Commission,
is this type of drafting which is referential. You haveindeed the draftsman of the regulation, told us that
got to go whizzing on to Council regulation numberhis intention was that another legal professional
so and so to find out what it means. That is justwould be anybodywho gave legal advice and charged
exactly the way not to draft if it is meant to be for thefor it.
man or woman in the street.Miss Squire: I think probably we would just add one
Miss Squire: Yes.caveat to that, which is also someone who is

recognised by the local professional body as such.

Q203 Chairman: You would want it written into theQ200 Chairman: Perhaps it ought to be defined
regulation itself?either way. Do you think it is always going to be
Miss Squire: Yes, indeed. Just using that as thepossible to say whether within Article 14(2)
reference point I believe is in the paper by way ofsomebody is or is not represented? What happens if
example of the sort of definition that could be usedthey are advised in advance by a lawyer who does not
but, yes, certainly, not to give a regulation referencecharge for that? If they lose are they then amenable
to anyone.to a costs order against them? Perhaps it is not very

tightly drafted.
Miss Squire: I think the concern is that there may be

Q204 Chairman: For what purpose do you need thepeople who provide legal advice who are not actually
definition in the legal aid field?qualified to do so in some places. If someone chooses
Miss Squire: I am afraid I am not able to answer thatto take legal advice from those people, then that is

obviously a personal choice as to whether or not the because I am not a legal aid practitioner.



36 european small claims procedure: evidence

2 November 2005 Miss Georgina Squire and Mr Allan Gore QC

procedure to be conducted, if it is thoughtQ205 Chairman: I am just wondering if you are
trying to achieve the same thing in respect of legal aid appropriate, by the internet?

Miss Squire: I believe that the Law Society has noas you are in respect of determining the jurisdiction
of this scheme. Perhaps you are. I do not know. objection to the conduct of the whole litigation by the

internet, provided it is agreeable to both parties—andMr Gore: I think the answer may be that there are
obligations based on directives or treaties for the I think that is the key—rather than being mandatory

in any respect, bearing in mind that, as wasprovision of access to legal aid to be harmonised
between diVerent jurisdictions for cross-border mentioned earlier, a lot of parties to small claims

litigation, particularly on the claimant’s side, areclaims and it is in that context therefore that the
definition of a cross-border claim was required in the unrepresented and they may have a reason either not

to have access to the internet or not be suYcientlycontext of the legal aid provision.
literate to be able to conduct themselves over the
internet in away which provides themwith full accessQ206 Chairman: Mr Gore, for your body, are you
to justice.happy with the suggested definition?

Mr Gore: We would echo Miss Squire’s submission
that the important points here are: firstly, lay person Q211 Chairman: You think both sides need to
intelligibility, so that it should be clear on the face of consent before that would be an appropriate scheme?
the procedure; and, secondly, that there ought to be Miss Squire: That is correct, so as to avoid any
a consistency of approach to definition between disadvantage.
harmonisation directives in diVerent areas. If this is Mr Gore: We would entirely agree with that, my
the route downwhich other harmonisation initiatives Lord.
have gone, there is a logic to going down the same
route in relation to this initiative. Q212 Chairman: What about the actual procedure?

Do you foresee it being, wherever possible, either
Q207 Chairman: You do not foresee that the exclusively in writing or indeed on the internet,
concepts of domicile and habitual residence otherwise than by actual physical attendance?
themselves might create diYculties? Miss Squire: I believe the Law Society is of the view
Mr Gore: Of course they can but they are the same that, bearing in mind this is a cross-border matter of
diYculties that arise in relation to any harmonisation very small value, handling the claim in some form of
directives on any of the issues where EuropeanUnion correspondence, writing, by telephone and without
initiatives have pushed us in this direction. These are the need to travel, has to make sense. However, I
problems that are common to all harmonisation think we also believe that it would be a deprivation to
initiatives. some extent of someone’s human rights if they were

refused a hearing, and therein lies the problem: where
would the hearing take place; how would it beQ208 Chairman: That definition could be the
conducted; and how would one deal with the cost oftouchstone as to whether you can use this regulation
it? Overall, I think the Law Society’s view is that weand follow the scheme as proposed and it does not
see no objection to the handling of it without thematter where the damage has occurred?
necessity for a hearing.MrGore:There is a logic to any of the three proposals

that have been listed in the questions that have been
put to us today and we would be comfortable with Q213 Lord Goodhart: If the hearing could be by
any of them, but we do see the merit of a consistency audio or video, would that be satisfactory? Can you
of approach. see any reason why both sides would have to agree to

it being conducted that way?
Miss Squire:No,my Lord, I do not see any reason forQ209 Chairman: Does anyone have a question on
that, provided it is done in a reasonable fashion withthe extent to which the scheme should apply; in other
facilities that are easily available. That is bearing inwords, what is meant by cross-border? Both of you
mind that I am thinking here of an unrepresentedare content with what you have already said on that?
party who may not have a large amount of money,Miss Squire: Yes.
assets, time, at their behest to be able, say, forMr Gore: Yes.
example, to travel to London to be able to participate
in a video conference. They may live in darkestQ210 Chairman: The way you institute this
Cumbria, for example. Subject to those sorts ofprocedure and conduct it is, to some extent, provided
issues, I see no harm in it.for. These are questions that arise under Articles 3

and 4. It is proposed that if a Member State agrees to
it, you can start by e-mail. Are you content with that Q214 Lord Goodhart: Most of these cases would be

brought in the country presumably where theor would you not prefer to see provision for a
mandatory on-line service and indeed for the whole defendant is resident. If the defendant has to agree to
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Q219 Chairman: Presumably sometimes cases arean audio or video conference hearing, is it not going
to be an enormous incentive for the defendant to say, transferred, are they not?

Miss Squire: I believe so, but I do not think very often,“No, it must be a face-to-face hearing” and force the
claimant to travel to somewhere in Greece or as I understand it. I think they tend to stay there

pretty much, unless there is a very good reason.Portugal?
Miss Squire: Yes, my Lord. Perhaps you Mr Gore: In response to the point that Lord Lester

made a moment ago, the procedure, as I understandmisunderstood what I was saying. I was not saying
that I thought it should be capable of a mandatory it, gives the court or the tribunal a discretion as to

whether or not to hold the hearing and a discretion asdecision by the court or indeed one of the parties that
there should be a face-to-face hearing. I should have to the manner in which evidence is taken. If there is

any concern about transfer and its need in certainthought that that should definitely be—
cases, that could also be met by investing the court or
tribunal with a discretion to transfer in appropriateQ215 Lord Goodhart: I was not misunderstanding
cases and to rest that jurisdiction in the court ratheryou. I was just asking for your comments because
than in the parties.Article 6 does say that the consent of both is required.

Miss Squire: Absolutely. Yes.
Q220 Chairman: Question seven looks at the
provision which acquits the parties of any need toQ216 Chairman: I am sorry, but I am not sure how look at the law involved and therefore puts the

that is left then. Are you saying that even if the burden always on the judges, whomay very well have
defendant for tactical reasons chooses to insist on an to apply rules of foreign law. Does that give you any
oral hearing, the judge will be unable to dispense concern?
with it?

Miss Squire: I believe the Law Society view is that the
Miss Squire: Frankly, I am unfamiliar with the detail application of foreign law can be very complex. Yes,
of Article 6. However, I suppose the issue is whether a this does give cause for concern.
video conference type hearing would class as an oral
hearing for those purposes.

Q221 Chairman: What is the alternative?
Miss Squire: The Law Society’s view is that perhaps

Q217 Chairman: Ideally and provided it is lex fori is the way forward and that cases should be
compliant with Article 6, you would like the judge to decided in accordance with any applicable provision
be able to dispense with the need for one party to in EU law.
travel across the border?
Miss Squire: Indeed, yes.

Q222 Chairman: Which will the lex fori be? If youLord Lester of Herne Hill: May I just say that, as far
issue against defendants in France, how do youas I am aware, Article 6 does not require an oral
decide which is going to be the forum for that? Doeshearing in a case like this.
the Brussels Regulation come into play?
Miss Squire: I would certainly hope not for a

Q218 Chairman: What about transfer? There is no
ƒ2,000 claim.

provision for transfer. I think the Law Society is
happy with that and would not want one and think it

Q223 Chairman: One of our earlier witnesses in awould be disproportionate. You cannot foresee any
session said onemight indeed need legal advice on theclass of case where you would consider it unfortunate
application of the Brussels Convention to decideif it could not be transferred out? What happens if it
what the proper law should be.is a claim against an airline for loss of baggage, or
Miss Squire: It is a serious problem because the sizecancellation of flight, or whatever it is? It might aVect
and proportionality of costs and issues involved in aa far wider class of party than those who chance to be
claim of ƒ2,000 makes one question how far oneinvolved in this particular small claims procedures.
would need to go and also be able to go. Perhaps theAre you troubled by that?
only way forward is to say that it will be decided, inMiss Squire:No, my Lord, I think overall, looking at
the event of there being a dispute, that the forum ofthe small claims procedure and its eVects
either the defendant or the claimant or the place ofdomestically, which is the only basis on which we can
performance of the contract, or whatever it was, willgive a considered view, we feel it has worked very
actually apply.well. The Law Society, in its assessment of the good

and bad of the small claims procedure in the UK as
it has worked, does not see that there has been any Q224 Chairman: What dictates which level of

damages to apply to an award, Mr Gore? With anillustration of a need for transfer. Therefore, I think
the view is that that should be embodied through in English claimant against a French defendant is it

where the collision occurs?the European system.
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be a very diVerent scheme if it is disapplied. There itMr Gore: That is such a vexed question that, as I
understand it, it is an issue in a pending appeal before is. This is a scheme which 25 states are going to

express views on and whatever we eventually decidethe Judicial Committee of the House of Lords at the
moment. There is a body of opinion that suggests may not always carry the day.
that once a court is seized of the jurisdiction to deal
with the determination, the question of damages Q227 Lord Norton of Louth: On the complexity,
should be a matter for the domestic law of the court what about the issue of appeals?
where the dispute is being heard.Whether that will be Miss Squire: The Law Society’s view on appeals is
a view shared by the House of Lords in the pending that whatever the decision, there should be a
litigation remains to be seen.Wewould suggest in the common rule across allMember States. I thinkwe are
small value cases that would be dealt with under this relatively open-minded as to what sort of appeal
procedure that would be the simplest solution process should apply. So long as there is consistency,
because it would mean there is no room for debate as it should be sensible and fair.
to what is the applicable law of damages to determine
the instant claim. Q228 Chairman: You do not approve of the present
Chairman: Presumably levels of damage are hugely scheme which means you leave it to each state to
diVerent around the Community? Presumably they decide yea or nay whether there is to be a right of
could get rather more here than perhaps in Estonia. appeal?

Miss Squire: Yes, my Lord, but I think there should
be a decision made as to whether there is a scheme,Q225 Lord Neill of Bladen: If, for example, a
and then it should be applied by all.German driving in Paris knocks you over, then what?

Do you have to inquire what the Brussels Convention
Q229 Chairman: If there is an appeal, on what basishas to say about that, or do you just start up in Paris?
and how wide? Correct me if I am wrong but I thinkMrGore: If your habitual residence was in theUnited
under the domestic scheme there has to have beenKingdom, subject to the way that cross-border is
something terribly wrong. What is the limited basisdefined in terms of the earlier debate, you might have
for a small claims appeal in this country? I think Ithe choice as to whether you proceed in England as
have found it: error of law or serious irregularity inthe court of your habitual residence or inGermany as
the procedures. Is that right?the habitual residence of the defendant. You might
Miss Squire: That is correct.make that choice depending on your assessment of

where the better outcome is likely to be achieved, but
the suggestion that I was making in answer to the Q230 Chairman: So there cannot be a simple re-
Chairman’s question is that if you choose to proceed hearing of facts or anything of that character.
in England, then it should be English law that Miss Squire: I think that is very sensible. Provided
determines damages. If you choose to proceed in then there is an agreement across all the Member
Germany, it should be German law that determines States that an appeal would flow and that the appeal
that. would go to the Member State which had heard the

case in the first instance, then it would seem sensible.
Q226 Chairman: The unfortunate defendant is stuck

Q231 Lord Norton of Louth: Would you still notwith your tactical choice as to where you perceive
have the problem if you have got diVerent processesyour highest level of damages would be?
in each Member State? Then presumably a questionMr Gore: That must follow, otherwise the court and
of law may diVer from Member State to Memberthe parties would be faced with the diYcult question
State?of determination that the Lord Chairman flagged a
Miss Squire: I think we face that problem throughoutfew moments ago. That arguably would be
when we are talking about issues of jurisdiction anddisproportionate in the context of claims of this size.
forum.Chairman: The Association of British Insurers may

take a diVerent view.
Lord Lucas: I find myself a little confused. Lord Q232 Lord Neill of Bladen: Could I try another

question I put to the witness we had from theGoodhart said earlier that he thought most cases
would take place in the country of the defendant and Commission? There are such things as fraudulent

claims. Supposing there was a fraudulent claim,now we are hearing that they will almost all take
place in the country of the person with the suit. Is someone pretended they had been injured in Paris, to

go back to my example, and it subsequentlythere any clarity in this proposed legislation?
Chairman: It is the Brussels Convention which transpired it was absolutely untrue and the claimant

was not in Paris on that day, and so on. Under thedictates it. This regulation does not disapply it
although the draftsmen witness at least threw out the proposed rules, you cannot challenge on the basis of

a claim by fraud. I should know the answer. Whatpossibility that one might try to disapply it. It would
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procedure’s forum to be able to have a fair hearing?would the position be under the small claims
procedure in England? Normally in England a What do you do to make sure that these regulations
judgment obtained by fraud is set aside. comply with basic fairness?
MrGore: If fraud is the allegation, then your route in Miss Squire: The Law Society’s view is that there
this jurisdiction, as I understand it, is either to seek to should be clarity within the regulation as to the use of
appeal out of time or to apply to set aside the language throughout the whole course of the
judgment. There are slightly diVerent criteria that proceedings and not, as you, my Lord, have rightly
apply depending on which route you follow. pointed out, only in respect of some additional

documentation or a final judgment. Going back to
Q233 Lord Neill of Bladen: There is no challenge the basic threshold that both parties need to be able
here, so it is rather diVerent between the two systems? to conduct the proceedings in a fair manner and on a
Mr Gore: Yes. level playing field, it would be wholly unfair if there

were an unrepresented claimant who was receiving
the documents in a language they did not understandQ234 Chairman: You can bring a fresh action to

seek to set aside a fraudulently obtained judgment? and had to pay privately for translations of them.
MrGore: I see no reason in principle why you cannot There are various arguments that could be issued
do it. about which language should be adopted. My belief

is that the Law Society does not have a firm view on
this matter but believes that there should be clarityQ235 Chairman: That is one of the accepted ways of
and perhaps one system should be adopted for all,proceeding in this country?

Mr Gore: Yes. whatever it may be, whether it is the language of the
country in which the claim is issued or where the case
is heard, which probably seems the most sensibleQ236 Lord Lester of Herne Hill: I would like to turn
approach. Indeed, for example, that is the approachto the question of language, if I may. Suppose I am
that currently stands if I complain in Sweden where Iwalking down the street inWarsaw and I am run over
have to translate my documents to bring my claim inby a Polish driver negligently, and I do not speak
Sweden, so the Swedish courts only deal in SwedishPolish and he does not understand English, or the

other way round. It could be a Pole run over by me and understand Swedish and not English. Perhaps
in England for the purpose of my question. We know one may be able to look at something along those
there has got to be a fair hearing. The only provisions lines. This is certainly something about which the
to deal with language at all are in Article 4(7). Article Law Society has considerable concerns.
4(7), and this is to explain my perplexity, talks about Mr Gore: It might depend on what the draftsperson
the language in which the procedure is conducted. If meant by the phrase “rendering the judgment”. It
we are talking about something happening in the may be that a solutionmight be to require translation
Polish courts, we assume that the language in which if that is necessary for a fair determination of the
the procedure is conducted is Polish, or in England it claim. That may be what is envisaged in the drafting
is in English.We need then to look at how the scheme in any event.
enables the person whose language is not that of the
procedure which is being conducted can understand

Q237 Chairman: I would certainly have thoughtwhat is going on in order to have a fair hearing. If we
that, yes.look at Article 4(7), what is says is that if any

additional document—that is not the claim form, and Mr Gore: Again, the discretion in that regard could
it is not the response, it is an additional document— be vested in the court seized of the matter so that the
received by the court is in a language other than the court or tribunal dealing with the claim would have
language in which the proceeding is conducted, the carriage of the decision of whether a fair
court or tribunal should only require a translation of determination of the claim required translation of the
that document if the translation is necessary for documentation.
rendering the judgment. It does not seem to say “so
that the person concerned can understand what is in

Q238 Lord Neill of Bladen: Certainly it is drafted inthe document”. Then it goes on to say that if a person
a very odd way. It begins by talking about additionalhas refused to accept a document because it is not in
documents and then it goes on to deal with whatmustone of the languages provided in Article 8 of the
be the basic rule, that you get some document comingregulation, which I imagine is all of the languages in
through with a claim and it is all in Polish and thisthe Tower of Babel in the European Union, the court
regulation—I am afraid I have not looked at it—or tribunal shall inform the other party and advise it
entitles you to say, “That will not do, I am notto provide a translation. What do you think about
accepting any of this”. The claimant has to startthose provisions in terms of enabling the person

whose language is not the language of the again.
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settlement between the parties”. Do you thinkQ239 Chairman: I am just wondering if anybody
actually knows what languages are provided for in anything further than that could usefully be done

and, if so, what?Article 8 of the stipulated regulation.
Mr Gore: I suspect it is the oYcial languages of the Miss Squire: The Law Society is certainly in favour of

the inclusion of a prompt, at the very least, in theEuropean Union, which are not all of the languages
of the Member States, as I understand it. claim form to the question of whether the parties

have tried to settle the dispute amicably. We believe
there is a proposal at EU level at the moment onQ240 Lord Neill of Bladen: There are a lot.
mediation, which seeks to encourage mediation,Mr Gore: That may be right. I did not check on the
although I am not familiar personally with thereference before I came.
current status of it. However, I do believe that theChairman: That seems to imply that if it is in one of
current proposal will try to set a general rule whichthe stipulated languages, you cannot refuse to accept
encourages mediation and also sets standards, whichit. It rather looks as if in that event it is up to you to
is similar to the current requirements in the UKobtain your own translation.
domestic courts, as we have them. I am certainly all
in favour of pressing home the need for people to sortQ241 Lord Lester of Herne Hill: Although I agree
out their disputes amicably, particularly at thisthat that would be ludicrous because it would mean
monetary level, and talking about all the issues weyou could not get a fair hearing unless, as has been
have been discussing today in terms of complexitiessaid by the Law Society, you have a system, you are
and potential cost. I would certainly submit that itboth saying the same thing, are you not? You are
has to make sense to encourage those who are goingboth saying that to make this complaint with Article
to participate in this to think very carefully before6 for a fair hearing you have to have a procedure
they do so.whereby the person who does not understand the

language of the document is provided with a
translation if they are not represented? Q243 Chairman: What form of encouragement
Miss Squire: Translation services are extremely could you adopt? There is a suggestion in this
expensive. I think for an unrepresented party to have question that you could include some rubric
to obtain their own would be very disadvantageous exhortatory in the claim form. Can you suggest any
for them. improvement on that?
Chairman: In the ordinary way, there is no question Miss Squire: The Law Society certainly supports the
here of the state contributing anything to this inclusion of working along these lines in the claim
procedure. If, to achieve a fair hearing, you have got form. The Halsey decision, which we all follow now
to have a translation, then that necessarily puts the in this country in terms of encouragement to
costs on to the parties, and that is another chilling mediation and parties acting in a sensible fashion, I
factor in the use of this scheme. believe does not advocate compulsory mediation
Lord Lester of Herne Hill: In the Strasbourg but, at the same time, advocates very serious
procedure, unlike the Luxembourg procedure, consideration of it and penalties otherwise. It may be
English and French are the only two languages, and appropriate, and this is just not a personal view, that
so everybody has to translate them into English and there is perhaps an inquiry by the court at the outset.
French, or it is highly desirable. In the Luxembourg If the parties cannot give good reason as to why they
procedure, you have all the other languages, have tried to settle their problems but are not able to
unfortunately, which is why the taxpayer spends do so, there may be a sort of stay for a month to
everything on translations. mediation, rather like we see, for example, in the
Chairman: Absolutely. allocations questionnaire in the United Kingdom.
Lord Norton of Louth: There is the problem, is there
not, of who actually does the translation? How do

Q244 Chairman: Who is going to pay the mediator?you get a court to certify that it is a fair translation of
Miss Squire: I think the parties would have to pay forthe original language? I speak as one who has just
the mediator in the same way as they do now,come back from Poland.
although there are certain schemes on oVer whichLord Neill of Bladen: We have had that problem in
make it quite a low cost that are, for example, runconnection with some other piece of European
through one or two of the county courts. The Centrallegislation I can remember about authentic
London County Court, for example, has a schemetranslators having to be on some register or
which is cost-eVective.something along those lines. It is a genuine problem.

Q242 Chairman: We finally come to ADR. As you Q245 Chairman: You do not think that the whole
small claims scheme as here proposed is almost aknow, Article 9(4) states that wherever appropriate

the court or tribunal should “seek to reach a form of mediation itself?
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adjudication by a court. An ADR for this purposeMiss Squire: My concern is the complexities which
are going to arise due to it being cross-border, the may be something as simple as a meeting or

discussion between the parties to explore what thesorts of issues we have discussed today as to where
the claim is going to be handled, how one is going to options might be, not necessarily therefore involving

the intervention of a third party independentobtain a fair hearing without the necessity of travel,
issues of translations. All of those are highly costly mediator. So an ADR in all of its forms should be

encouraged. Secondly, it may be suYcient within theissues and therefore if there is any opportunity for
perhaps acting without legal representation, as they procedure for the documentation to contain

something in the nature of a health warning thatdo in the UK, to be encouraged to try to sort out this
problem before they proceed to court, then that has warns the parties that if they have not taken steps to

try to resolve their dispute before beginning thisto be a good thing.
procedure, that might aVect their entitlement to
recover costs under the procedure.Q246 Chairman: Are you worried about the one-

month time constraint in Article 5(1)? It does not
leave much time? Q249 Chairman:You have that health warning after

the suggested rubric there?Miss Squire: No, my Lord, I do not think so.
Everything has to be done within that time. If it is a Mr Gore: It would be part of the rubric.
small claim, it can be handled. If there is to be any
stay, then it may well be that for one month it could Q250 Chairman: Do either of you want to add

anything to what we have discussed?be stayed eVectively for a week or a couple of weeks
for someone to try to solve the problem if they think Mr Gore: May I add one thing, my Lord? Miss

Squire, rightly in relation to recovery of costs,it is appropriate to do so.
stressed the importance of equality of arms between
both sides and expressed concern about some ofQ247 Chairman: This is a mandatory instruction on

the court. You would have to make your provision APIL’s suggestions potentially being unequal. Can I
amplify and say that in relation to recoverability offor any stay before the defendant’s response?

Miss Squire: Indeed. costs, if costs are recoverable, either by or against a
natural person if insured in either case, that equality
of arms is achieved. The suggestions that I putQ248 Chairman: Mr Gore, do you have any

thoughts on that area? forward on behalf of APIL I believe represent such
equality of arms in relation to Article 14(2).Mr Gore: There are two perhaps, my Lord. Firstly,

what one is trying to achieve is the encouragement of Chairman: Thank you very much. We are very
grateful.the parties to resolve their dispute other than through
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Goodhart, L

Memorandum by National Consumer Council (NCC)

1. Answers to Questions

Need for action at Union level

1.1 We support the proposed Regulation to create a European Small Claims Procedure (ESCP).

1.2 The reasons for having a small claims procedure for cross border cases are the same as for domestic cases.
In order for consumers to act with confidence in the market place there is a need for people who are taken
advantage of by unscrupulous or careless traders to be able to enforce the rights that the law gives them. It is
a fundamental requirement of a just society that this is so. It is also harmful to competition if traders with poor
standards are allowed to get away with unscrupulous and incompetent business practices.

1.3 It is important that our legal processes keep apace with the modern market place. A growing number of
consumers are choosing to shop across borders, which can oVer benefits in terms of more choice and lower
prices. However, at the same time the potential number of cross border disputes is also rising. If consumers
are to have suYcient confidence in shopping outside their own country and take full advantage of the Internal
Market, they need assurance that if things go wrong they can seek redress.

1.4 A 1998 study undertaken by the European Consumer Law Group concluded that on a practical basis,
taking legal action in foreign-countries usually meets considerable obstacles such as language diYculties,
geographical distance, having to instruct two lawyers, additional travel and communication costs. Other
diYculties included a lack of information about consumer rights, and questions of applicable law, choice of
law and jurisdiction.While these uncertainties are a problem for anyone pursuing a court action, they are even
more diYcult for consumers who have little or no experience in taking a court case, and who are usually
pursuing relatively small sums of money.24

1.5 There is wide recognition that the current arrangements for litigating in cross border disputes are overly
complicated and costly. In this context the proposal to introduce a simplified and speedier system for contested
small value claims is very welcome. This proposal should be seen alongside other initiatives concerning
uncontested claims and as a complement to the further development of out-of-court alternatives for resolving
consumer disputes.

1.6 The casework of the UKEuropean Consumer Centre may provide a useful indication of the sorts of cases
for which the ESCPmay be used. The top 10 categories of enquiries in 2003–04 were: timeshare/holiday clubs;
travel; education, culture and leisure; electronic goods; cars and motor vehicles; financial services; clothing
and accessories; housing; regulations and others; and insurance.25

Scope of application

1.7 We note that, following an Informal Ministerial Meeting of EU Ministers in Newcastle in September
2005, it has now been agreed that this proposal will be limited to cross-border cases.

1.8 Allowing the ESCP to be used for internal cases as an alternative to existing national procedures is
attractive for domestic consumers in jurisdictions where the ESCP oVers a higher level of consumer protection
than their national procedure. It would seem unfair if a consumer domiciled in Country A was able to make
a claimofƒ2,000 against a business based inCountry B under the ESCP, but a consumer domiciled inCountry
B with an identical claim was unable to use a small claims procedure because the domestic limit was ƒ1,500.

24 Scottish Consumer Council, Response to the European Commission’s green paper on a European order for payment procedure and on
measures to simplify and speed up small claims litigation, 2003.

25 UK European Consumer Centre and EEJ-Net, Annual Report January-December 2004.
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1.9 We also see merit in the argument put forward by the Commission that the access of economic operators
to judicial mechanisms of substantially diVerent performance levels could lead to a distortion of competition.

1.10 However, consumers in England and Wales are unaVected by the “inferior procedure” issue, since our
small claims procedure oVers a high level of protection and is generally considered to work well. There would
be no reason for consumers in England and Wales to use the ESCP instead of our internal procedure, since
the £5,000 limit in England and Wales is much higher than the ƒ2,000 limit proposed for the ESCP. Further,
the stringent costs limits in our domestic systems are also more generous than those currently proposed for
the ESCP.

1.11 We note, however, that theƒ2,000 limit (equivalent to c£1,300) is higher than the £750 limit in Scotland,
so consumers in Scotland may choose to use the ESCP instead of their internal procedure, if this option were
available to them. There is strong pressure from consumer organisations in Scotland to raise the small claims
limit in this jurisdiction.

1.12 There is a risk that running the ESCP alongside existing small claims procedures may unnecessarily add
complexity and administrative costs. This risk may be partly mitigated in the UK if the ESCP was agreed on
a minimum harmonisation basis, as it may be possible to more fully integrate the ESCP into our existing
systems than may be the case in other jurisdictions.

The ƒ2,000 limit

1.13 It is diYcult to determine an appropriate sum that should apply to all Member States given the wide
disparity in standards of living and costs.

1.14 We have previously noted that the small claims limit in England and Wales is significantly higher than
that which is proposed for the ESCP, although in Scotland the limit is lower. We support the proposal of the
UKGovernment tomakeƒ2,000 aminimum limit, which would enable those wishing to pursue a cross border
claim in England and Wales to take advantage of the higher limit in that jurisdiction.

1.15 We are pleased that the ESCP is proposed to cover both monetary and non monetary claims. To restrict
the ESCP to monetary claims would limit the range of claims that could be pursued, in an artificial manner.
It could be a matter almost of chance whether some cases would qualify or not depending on how the dispute
had arisen.

1.16 We consider that diVerent limits should apply in personal injury cases, as already happens in England
and Wales. Personal injury cases pose particular problems, given their complex and diYcult nature and the
imbalance of power between the parties, regardless of the sum involved. A defendant in a personal injury case
that goes to the small claims court is often legally represented, which puts the unrepresented claimant at a
disadvantage.

1.17 We note that the Scottish Executive announced in 1999 that personal injury cases were to be taken out
of the small claims procedure altogether, although this has yet to happen.

Taking of evidence

1.18 It makes sense for a written procedure to be the norm for cross border disputes given cost and practical
considerations. However, it is useful to provide an alternative to written procedures, especially for those
consumers with low literacy skills. Modern means of communication should certainly be explored, though
there are many issues to be considered, not least those of security of transmission and authentication of
documents. It is important that claimants are fully comfortable with the method being used. Further, it is
essential to ensure that the system does not disadvantage consumers who do not have access to technology.

Complex cases

1.19 We agree that the court should have the power to transfer complex cases to national procedures of its
own motion. Such facilities are useful as there will occasionally be cases that, while not involving large sums
of money, do involve complex facts or diYcult or important legal issues on which it would be useful to have
a fuller discussion than is appropriate in small claims procedure.

1.20 In respect to e-commerce transactions, consideration should be given to the implications of the Rome
Convention. Consumer organisations have long been concerned with the use by business in their contract
terms of choice of law clauses. Industry is much better placed than consumers to inform itself about diVerent
laws in Member States. Consumers need to have confidence in e-commerce and feel that in case of a dispute
they will not be confronted to the law of a foreign country. This is a key access to justice issue.26

26 BEUC, Rome 1- BEUC Position Paper concerning the Commission’s Green Paper, 2003.
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Liability for Costs

1.21 We would support the extension to unrepresented small companies of protection for the losing party
against liability for costs. While small claims procedures are generally considered to be designed for
consumers, it should be remembered that other litigants are entitled to access to the courts, and small traders
in particular may encounter the same handicaps in asserting their rights as consumers do.

1.22 On the wider issue of costs, it is important that costs are kept down to encourage consumers to take cases
and to give them certainty as to the maximum they may have to pay. A recent Eurobarometer survey found
that across Europe people felt the cost of legal procedures was too high comparedwith the value of the product
or service, and that the cost was the main reason for never going to court27. We have previously noted that the
stringent cost limits on small claims in our domestic procedures are more generous than those proposed for
the ESCP, so it will be important to preserve this level of protection under any new arrangements.

Memorandum by Which?

About Which?

1. Which? is an independent, not-for-profit consumer organisation with around 700,000 members and is the
largest consumer organisation in Europe. At EU level we are members of BEUC. At international level we are
members of Consumers International. Entirely independent of government and industry, we are funded
through the sale of our Which? range of consumer magazines and books.

Summary

2. Which? supports the proposal for a European Small Claims Procedure. A successful ESCP will provide
consumers with a relatively inexpensive, simple and quick way to resolve cross-border complaints. The
proposals need to be viewed in conjunction with the recent improvements to the cross-border enforcement
regime.

3. The benefits of an ESCP will extend beyond providing redress to claimants. An ESCP should deal with
cross-border claims and claims that do not involve a party in another member state should remain in the
national courts. An ESCP would build on the strengths of the small claims court in the UK. As such the court
should take an interventionist role; limiting the number of number of witnesses, particularly experts and
relaxing procedural rules, particularly in relation to evidence. Critically we would wish to see costs to be
awarded only in exceptional circumstances. The court should retain the power to refer cases to a higher forum
in certain circumstances. We would like to see a significant increase in the limit for the ESCP, eventually on
a par with the small claims track in England and Wales.

The Need for Action at Union Level

4. The objective of a European Small Claims Procedure (ESCP) must be to provide access to justice for
individuals and businesses. The costs, procedural complexity, and time taken to use the system should be
proportionate to the value and importance of the claims. As we know from theUK’s experience with the small
claims court, problems with enforcement are a key aspect of the system.28 This becomes an even more
important issue where the parties are based in diVerent jurisdictions. If the proposals are to succeed, the
successful party must be able to enforce its claim easily and with no more than minimal further expense and
delay.

5. Under the current system in England and Wales, straightforward claims, for less than £5,000 which are
defended, are allocated to the small claims court (or small claims track). Claims for more than £5,000, or cases
that are complicated or raise important issues, are started or transferred to a higher forum (known as fast track
or multi track). In addition in England andWales, the small claims court may deal with personal injury claims
for less than £1,000. In Scotland the limit is £750 and in Northern Ireland it is £2,000.

6. The small claims court provides a simple and eVective way to make a claim without the risk and expense
usually associated with going to court. Three key features of the small claims court make this possible. First
the process is simplified so that individuals can bring claims without the need for a lawyer. Secondly, as a result
of the general “no costs” rule, claimants do not risk having to pay the other party’s legal costs if they lose.
Finally, the number of witnesses that a party may call, including experts, is restricted.

27 European Commission, Eurobarometer-EU Citizens and Access to Justice, 2004.
28 Which? February 2003.
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7. However the weakness in the system relates to the enforcement of claims. Which? has conducted research
of users of the small claims court in England andWales. We found that 20 per cent of successful claimants did
not receive any money and it was too diYcult to enforce the judgement.29 This problem is likely to be made
worse where the defendant is based in a diVerent jurisdiction to that of the claimant.

8. An individual may use the current system to make a claim against a defendant based in another Member
State. However, the claimant cannot enforce his claim unless he obtains a declaration of enforceability. In
order to do this, he must satisfy the court that the claim form and judgement have been served on the
defendant. The Member State where the claimant wishes to enforce the judgement must recognise it,
something that the court may refuse to do on certain grounds, for example; public policy, procedural defect
or inconsistency with an earlier judgement.

9. However, fromOctober 2005, a judgement will be recognised and enforced automatically provided certain
minimum criteria are met by using the European Enforcement Order (EEO). In addition, the European Order
for Payment (EOP) will be available for obtaining a judgement by making a direct application in another
Member State.

10. Any assessment of proposals for an ESCP must be seen in the context of the EEO and EOP. These
measures concerning the enforcement and recognition of judgements will address as far as possible, the current
problems with the small claims system in England and Wales and which are likely to be exacerbated at the
EU level.

11. There must be a significant number of cross-border claims or an anticipated increase in future claims to
justify the implementation of an ESCP. There are no statistics available of claims of a relatively low value
which are not made because the other party is based outside the jurisdiction. The simplified procedure of the
ESCP, in combination with the improved enforcement regime of the EOP and EEO may allow consumers to
pursue redress in such cases where they would previously not have done so. We would not expect the costs of
implementing an ESCP which makes use of the current national courts infrastructure to be so great so as to
outweigh the potential benefits.

12. An increase in cross-border shopping associated with travel and distance selling, particularly online is
likely to lead to a demand for a simplified cross-border redress system. It follows that as the number of cross-
border transactions increases, so will the number of complaints that lead to court action. However court
action, whether national or cross-border, is and should always remain a last resort for dispute resolution.
Where possible, complaints should be resolved “in house” as this provides the quickest and cheapest andmost
attractive solution for the business and the consumer. Alternative dispute resolution services provided by
traders individually or trade bodies or by credit card providers should be used where appropriate.

13. Some indication of the nature and numbers of complaints made by EU citizens about goods and services
purchases from anotherMember State can be obtained from the European Consumer Centre operated by the
Citizens Advice. Euroconsumer.org.uk is a website and an email advice service. Euroconsumer provides
advice on consumer law problems and it can contact traders on behalf of consumers. It can help UK
consumers by contacting and attempting to resolve complaints about traders in other Member States. It will
also contact UK traders on behalf of consumers based outside the UK.

14. The existence of a relatively inexpensive and accessible small claims system should have wider positive
eVects beyond the direct benefit to the claimant; both in deterring unfair practices and encouraging the
development of alternative dispute resolution systems.

15. If the ESCP does provide an appropriate forum for settlement of European cross-border claims, this will
promote trade and competition within the EU by providing an incentive for consumers to buy goods and
services from suppliers based in other Member States. The ability to seek quick and easy redress in the event
of a complaint will promote consumer confidence in cross-border shopping.

Scope of Application

16. By extending the scope of the ESCP to be able to deal with national cases which do not involve a cross-
border matter, it will be possible for a claimant to choose between the ESCP and the national court; for
example the small claims court in England and Wales.

17. However, we do not agree that the additional option of the ESCP provides any substantial advantage to
consumers with purely national claims. We would therefore support the UK position that the ESCP should
be available for cross-border cases and that it should be limited to such cases. Of course, for the time being,
the national court may still deal with cross-border claims and consumers with such claims may choose the

29 Which? February 2003.
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forum. The decision to choose one forum above another will be based on cost, accessibility and eYciency of
each. We would not propose restricting the scope of the national court to purely national claims until such
time as the ESCP has been up and functioning smoothly.

The ƒ2,000 Limit

18. As stated above, the general limit for small claims is £5,000 in England andWales. This limit enables most
consumer complaints to be brought within the small claims court. Only very high value claims concerning
property and home improvements and the rejection of new cars are likely to be excluded by this limit. The
judicial statistics for 2004 show that 70 per cent of county court claims were for less than £5,000; of these, half
were for less than £1,000. In 2004, 46,100 claims were disposed of by the small claims procedure.30 The small
claims court provides a suitable forum for settling a very large number of civil actions.

19. The Commission has proposed that the ESCP with its limit of ƒ2,000 should be available for national
cases involving no cross-border aspects. Some lawyers’ representatives go further and would like to see the
ESCP replace the small claims system.31 In the case of England and Wales, replacing the small claims court
with the ESCP would eVectively reduce the financial limit from £5,000 to around £1,400. We would strongly
oppose such a measure as it would force consumers with complaints over this limit to seek legal help to
navigate a more formal procedural system. This would eVectively deprive those consumers with claims of
between £1,400 and £5,000 of access to justice where this was previously available to them.

20. Where claimants face diYculties in taking their claims forward the responsemust be to simplify the system
as opposed to force them to seek legal assistance. If the ESCP is implemented with the current proposed limit,
this will mean that claimants with cross-border claims for between £1,400 and £5,000 will be required to use
the national small claims court (in England and Wales). This does not provide a level playing field and such
a distortion cannot be to the benefit of consumers. We would support an increase of the ESCP limit with a
view to achieving parity with England and Wales.

21. However, we do appreciate that the £5,000 limit is much higher than the small claims limit in other
Member States and that it may represent a step too far at this stage. We would recommend that the limit
should be reviewed with a view to increasing it to include more claims and to keep pace with inflation. To this
end, the proposal should include a simplified procedure to increase the ƒ2,000 limit without the need for
primary legislation.

22. As we have said, the small claims limit in Scotland is £750 and in Northern Ireland it is £1,000. the
introduction of a parallel system with a limit of £1,400 for cross-border claims will also distort the “market”
for the settlement of claims in a way that cannot have been intended. Which? has campaigned for some years
to increase the small claims limit in Scotland and the proposal for an ESCP makes the review of this limit a
matter of urgency.

23. The £1,000 limit for personal injury is justified on the basis that such cases are inherently complicated
involving assessment of expert evidence and quantum therefore claimants need independent guidance which
would be impossible if the costs of this were not recoverable.

The Taking of Evidence

24. The importance of the attendance of the parties at a small claims court hearing is reflected in the rule that
a court may strike out a claim or defence if a party does not attend.32 However, in the case of cross-border
claims where one party is based in a diVerent jurisdiction to the other it may be too costly or impractical for
both parties to attend a hearing in person. Therefore we would support provision for the court to receive
evidence by telephone, written statements and audio and video or email conference. The court should make
full use of the available technology to enable parties to provide evidence.

25. In addition to evidence, the ESCP should provide an online service where claimsmay be filed and defended
at a distance. An example of an online court service in practice is Money Claim Online which was set up to
deal with debt cases in 2002. In 2004 it dealt with over 50,000 cases, more than any county court oYce.33 We
would support making full use of automated cost eVective systems to delivery an eYcient and user-friendly
service.

30 Judicial Statistics Annual Report 2004 Department for Constitutional AVairs.
31 Association of Personal Injury Lawyers response to Department for Constitutional AVairs consultation on proposals for a European
Small Claims Procedure 2005.

32 Civil Procedure Rules Part 27.9.
33 Judicial Statistics 2004.
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Complex Cases

26. Cases for less than the small claims limit can raise important legal issues. They may also be
“representative” actions not only in the formal sense of being class actions but by providing guidance for
settlement in similar but unrelated actions. Under the Civil Procedure Rules part 27, its accompanying
Practice Direction, the parties may agree that the case should be dealt with by a higher court. District judges
may also refer cases to higher courts if they deem it appropriate.

27. Equally it is quite conceivable that the ESCP will deal with complex cases that would benefit from being
dealt with in a higher court. Therefore we would support granting the court the power to refer up such cases.
In the UK this would place the claim within the fast track or multi-track procedure of the county court.
Bringing or defending claims that are subject to the full weight of the civil procedure rules would normally
require legal assistance. Therefore we would like to ensure that the court’s power to refer up cases is limited to
predetermined grounds and to where either party is entitled to make representations opposing such a referral.

Liability for Costs

28. There is no requirement for a party to have legal representation in the proposal for an ESCP. We
wholeheartedly support this approach. Where a party does engage lawyers the general rule in relation to the
payment of costs is set out in Article 14. It provides that the “unsuccessful party shall bear the costs of
proceedings except where this would be unfair or unreasonable”. Article 14(2) goes on to provide that an
unsuccessful party who is not legally represented will not be liable for the legal fees of the other party.
However, where these criteria are not met, that is, if the party is represented by a lawyer or if they are not a
natural person, for example, a company, the general rule that costs will follow the event will apply.

29. Under the small claims system throughout the UK, losing parties are not liable to pay the winners’ legal
costs unless they have behaved unreasonably. The worse case scenario for failed claimants is that they will lose
their court fee and, if experts and witnesses are involved, they may be ordered to pay their opponent’s experts’
costs (up to £200) and witness expenses (up to £50). By not allowing costs, this provides claimants with a
limited and quantifiable risk.

30. In our view this is crucial to the success of the small claims court, particularly where individual consumers
are facedwithmaking a claim against a corporationwhich often has access to in-house or external legal advice.
In such circumstances, and in the absence of legal expenses insurance, most consumers would be put oV taking
legal action rather than face the risk of having to pay the other side’s legal costs.

31. Whether a party is legally represented and therefore potentially liable to pay costs needs to be clearly
defined. Legal assistance for individuals can take many forms from representation by a solicitor or barrister
on the record to telephone advice provided through an insurance policy or advice in person from the voluntary
advice sector, for example a law centre or Citizens’ Advice. The eVect of the costs rule in the ESCP would be
to discourage claimants from seeking legal advice for fear of exposing themselves to the risk of paying the other
side’s costs if they lose.

32. A further positive eVect of not allowing costs is that such claims are very much less attractive for lawyers
who would otherwise be able to take strong cases in the knowledge that their fees are likely to be paid by the
other side. (This is the core of the businessmodel behind conditional fee arrangements.) Allowing costs is likely
to lead to an increase in the cost of making such claims whereas not allowing recovery will keep costs to the
minimum and proportionate to the amount in dispute.

33. If the current position on costs is to remain then it must take account of circumstances where an
organisation stands behind an individual. Where a party is insured, for example in a road traYc accident,
proceedings may be brought or defended in their name but which are eVectively handled by the insurer. In
such cases, the term “natural person” should not allow the insurer to avoid paying costs if they lose. The term
“natural person” should apply to insurers where they “stand behind” a claim.

34. There are other situations where an organisation will back or defend a claim, for example, a trade union
that provides members with legal assistance for personal injury claims, a person who has the benefit of legal
expenses insurance and where a campaigning or lobby group has an interest. Maintaining the rule that costs
are recoverable if a party is legally represented or if they are not a natural person will need to take account of
such exceptions and the issue of costs will become complicated as a result.

29 September 2005
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Witnesses: Mr Steve Brooker, Senior Policy Officer, National Consumer Council; Mr Ajay Patel and
Ms Ingrid Gubbay, Which?, examined.

Q251 Chairman: Good afternoon and thank you good idea to encourage this opportunity to have a
better scheme, one hopes, for cross-border claims;very much indeed for coming along to help us. As

you appreciate, we are now live on air and the is that right? Please answer in whatever order is
convenient to you.proceedings are being recorded. At some future date

you will get a copy of the transcript of proceedings Mr Brooker: Yes, my Lord Chairman, it is. The
National Consumer Council is most enthusiasticand you will have an opportunity obviously to

correct it and also to add anything or make any about this proposal. We feel it will oVer a simpler,
quicker and cheaper way for consumers to resolveexplanations that you think would be helpful, and

we would be very grateful if you would do that. I cross-border disputes than is currently the case. It
is quite easy to identify potential problems withinknow, Mr Patel, that you have given evidence before

the Committee on an earlier occasion with regard to the proposal but it is important to go back to the
point that it is a positive proposal in terms ofEuropean contract law.

Mr Patel: That is correct. improving access to justice and also boosting
confidence in the internal market by giving
consumers greater confidence to make transactionsQ252 Chairman: I am glad that it has not
overseas.discouraged you from coming back to help us on

this matter too! I understand that you are here
together with Ms Gubbay to tell us what Which?’s Q256 Chairman: Is that your view, too?
view is of this new proposal. Mr Brooker, you are Mr Patel: Yes, similarly the proposal, my Lord
Senior Policy OYcer for the National Consumer Chairman, is supported by Which? as a way of
Council; is that right? resolving some of the problems that are currently
Mr Brooker: Yes, my Lord Chairman. faced by consumers in access to justice when

resolving consumer complaints, such as the cost and
Q253 Chairman: Obviously we have had an complexity of current systems, in the absence of any
opportunity to read, and have read, the helpful current dedicated system where consumers know
written evidence that each of you has submitted and where to go and what to expect in order to resolve
I think you have had an opportunity to glance at problems.
the sort of matters about which we propose to seek
your help this afternoon. Can I just ask whether you Q257 Chairman: What would you identify as thehave had, as we have had, a revised proposed text

key diYculties under the domestic scheme inof this Regulation prepared by the UK Presidency
pursuing a cross border claim under the small claimsto take account of the discussions of the Council
procedure?Working Group on it? Have you seen any of this?
Mr Brooker: In our evidence, my Lord Chairman,

Mr Brooker: I have, my Lord Chairman.
we mention a study by the European Consumer
Law Group which identified a wide range

Q254 Chairman: What about Mr Patel, have you of problems—language, geographical distance,
seen this? knowledge about consumer rights, costs, and so on.
Mr Patel: I have not come across it.

Q258 Chairman: But why do you think all of thoseQ255 Chairman: This is obviously a matter of on-
are going to be solved by this scheme?going discussion so to an extent we are addressing
Mr Brooker: This scheme oVers one simplea moving target because, for example, I do not think
procedure for the consumer to use. It addresses ait would surprise you to know that already a clear
range of problems that have been experienced so fardecision has been taken to limit the scope of this
in terms of language diYculties, in terms of breakingscheme to cross-border claims and so that has been
down geographical borders, in terms of costs. Therewritten into this fresh draft. It appears from the
are problems in the proposal which we would wantdocument that, in fact, there is also a committee on
to examine further, but overall we feel that it is acivil law matters within the Council, I suppose,
very positive proposal.which is looking into this too, so one must expect

that there may well be changes, but at the end of the
day we shall have to indicate what sort of scheme we Q259 Chairman: Just take costs; why is it going to

improve the position on cost?would think preferable here and that is the matter
therefore on which we would like your help. Can we Mr Brooker: We disagree with the current text on

costs. We feel that the cost system in England andstart in general terms, from both your written
statements it seems that you think broadly it is a Wales has many benefits and we would be very
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would be less critical. Also I do not see that it ishappy for the European small claims procedure to
proceed on that basis. really for the small claims procedure to resolve the

question of jurisdiction. The rules of jurisdiction are
there and I think will need to be applied by theQ260 Chairman: The domestic scheme allows very
court, and I hope they would be applied by the courtlittle in the way of cost unless a claimant has acted
in an interventionist manner so that the court wouldunreasonably, so that you get the court fee for the
guide claimants and defendants as to where theirproceedings up to £200 for an expert witness and up
claims should be dealt with.to £50 for other witnesses. Is that it?

Mr Brooker: That is correct. The costs for the
claimant are calculable, they are small, and they are Q266 Lord Lucas: So you see the consumer just
proportionate to the value of the dispute. If the making the claim and it being decided by the judge
claimant faced a scenario where there is a risk of eVectively whether this was to be heard in London
him or her paying the other side’s legal fees then I or Greece?
think that may deter the claimant from making the Mr Patel: I think the court would have a bigger
claim in the first place. signposting and directional role. To an extent it does

that now and I see that being enhanced under this
Q261 Chairman: Do you see it in the same way? procedure.
Mr Patel: Yes I think one of the reasons for the
success of the UK in the small claims court is Q267 Chairman: So a court where the claim was
advisers who help consumers with their complaints lodged would apply the Brussels Regulation to
and with their claims can confidently tell them that determine which country would determine the
they face, at worst, the prospect of having to lose claim; is that it?
their court fee for initiating the proceedings and Mr Patel: My Lord Chairman, as tall an order as
witness costs, and they can give them a fairly clear that may sound I think that is probably a least worst
indication of what that will be. When you introduce option and certainly a better option than consumers
the possibility of having to pay the other side’s costs, having to navigate and apply the Brussels
something that you have no control over— Convention themselves, which is the alternative.

Q262 Chairman: Is there yet any proposal as to Q268 Chairman: So the claimant would presumably
what the court fee will be under the European lodge the claim in his or her own country in order
scheme? for some judge then to apply the Brussels
Mr Patel: I do not know of any such indication. Regulation?
Mr Brooker: I have not seen one.

Mr Patel: It would need to be started at the
appropriate court. That may well be their local

Q263 Chairman: How much is it in England? court.
Mr Patel: It is a range of fees depending on the
value of your claim. It can be up to £130.

Q269 Chairman: How would they know it was the
appropriate court?Q264 Chairman: For a £5,000 claim?
Mr Patel: They would need to seek guidance fromMr Patel: I would need to check.
the court themselves.

Q265 Lord Lucas: You say that you like the new
Q270 Lord Goodhart: I must say this seems to be asystem because it is certain and simple. I cannot say
rather far-fetched idea. Would it not be better toI see anything certain or simple about it. It seems
have some organisation such as Citizens’ Advice toto me an extremely confusing and diYcult scheme.
which somebody would go and Citizens’ AdviceTo tackle one issue first, what law, what court?
would say, “This is something you have got to startMr Patel: I think the scheme could be a certain and
in Greece”?simple scheme if those issues were dealt with. In
Mr Patel: My Lord Chairman, I absolutely agreeterms of jurisdiction, which I gather must be your
that consumers ought to avail themselves of all thequestion in terms of where the claim must be heard,
advice services that are on oVer. If Greece is theI would hope that with an on-line remote scheme
appropriate place to start at then certainly theydealt with where the parties are at a distance that
ought to.the question of jurisdiction would be less important

than it is currently where you have parties one of
whom will have the claim heard in their local court Q271 Lord Goodhart: The trouble is if you start

your proceedings in England before you have foundand therefore be at greater tactical advantage, and
therefore I think some of the argument and the out what is the proper place to go, you will have

paid your court fee and the judge will say, havingcontention around the question of jurisdiction
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have seen this, but he said that there is a tendencylooked at this, this is a case that ought to be started
in Greece. in some countries—and he identifies certain civil law

jurisdictions, Portugal, Spain, France, Belgium,Mr Patel: I would hope the signposting or the
redirecting of the case would happen before that Italy and Germany—for the judge to conduct a

preliminary fact-finding session and then place uponstage and before the court becomes seized of the
matter and prevents other courts from taking up the defendant the task of negating the presumptions

of the court. I do not know if that is entirely whatjurisdiction.
I read here but I just wondered if you have thought
about what the advantages are of this new systemQ272 Lord Goodhart: You have said that there are
from the point of view of UK citizens as defendants?a number of reasons why this process would make
Ms Gubbay: My Lord Chairman, I think that is athings simpler and for some of them I myself think
very important question and one that we havethat it does, but one where I find it very diYcult to
considered. I think the way to approach thatsee that is language. Why would this simplify the
question really is the ADR advantages that such alanguage problem?
system might bring into place or be proposed. OneMr Patel: It would not necessarily simplify the
of them would be that perhaps a defendant wouldlanguage problem; it would bring the language
take advantage of, first of all, any kind of ADR thatproblem to a head, in that you would have parties
might be available through either the company orbased in diVerent jurisdictions with diVerent first
other kinds of ADR that may be set up or envisagedlanguages having to resolve their disputes. Other
through this procedure. We would always take thethan providing a translation service for each stage of
view that, for instance, UK consumers who werea claim for each claim, which would be prohibitively
defendants where the claimant was a companyexpensive, I think we need to look at possible
would of course always have access to ADRpractical and technological solutions where, for
through the company first and try that approachinstance, you can provide a menu of typical
first. I think there are some examples of industryconsumer complaints on-line, an on-line translation
already having ADR models set up and also,service eVectively, where consumers will be able to
alternatively, there would be trade representativespick and choose what fitted their complaint best at
and other kinds of ADR alternatives thateach stage. I do not see that there would be an
defendants may be able to turn to. There would alsoalternative to the ideal and I cannot think of a
be, hopefully, advice centres, as was raised earlier,suYciently good alternative to the ideal of
and possibly centres such as the Europeanconsumers having full translation services available
Consumer Centre, which sees an awful lot of theseto them.
complaints that go through it for advice about how
to deal with this system. I think so far a lot of the

Q273 Lord Neill of Bladen: I may be doing both questions being raised very much dwell upon the
organisations an injustice, but it appears to me that legal side of the system, and that is a fair point, but
everything you have written is written from the I think there is another side to this. There is also the
point of view of the consumer being the claimant or promotion of the system and how education about
plaintiV. Have you considered whether a significant the system is promulgated through the Community.
advantage is conferred on UK consumers as That may be partly a job for the consumer
defendants? Let me give you an example of what organisations but hopefully it will come from
happened to me the other day. I hired a car in a government and other organisations through the
French city at the airport, put it back nose inwards, Member States as well. So I think we must not
and I knew the back of the car was in perfect forget that there is this very important promotional
condition when I took my bags out and loaded the arm and in that promotional exercise the rights of
trolley. About three days later I got a call from the the defendants will be balanced with the rights of
hire car people saying “you returned the car in the claimants in this case.
damaged condition. The whole of the back lights
were destroyed. We are making a claim against you

Q274 Chairman: How should Lord Neill havefor £400 or £500.” I did my best and they spoke
pursued his diYculty if he had not had a daughterperfect French and I spoke imperfect French.
hard by able to deal with it for him? Would theLuckily, I had a daughter who was completely
European Consumer Centre have been a source ofrelentless and living locally and she managed to kill
help?the claim, but you could get claims made against
Ms Gubbay: The European Consumer Centre—andUK consumers, many of them, and this procedure
I must say that I was talking to them yesterdaywould facilitate the claims. We have had evidence
about the kinds of matters that they are seeing andfrom a high oYcial in the court with a lot of
the quantities of some of the matters that they areexperience in enforcing foreign judgments that come

in now at a slightly higher level and you will not seeing across the Member States and the UK—
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Mr Brooker: As far as the National Consumerwould have been one source of possible advice to
defendants. Perhaps it is not as widely known as it Council is concerned, my Lord Chairman, we are

content with the proposal put forward by the Lawshould be, but that certainly would be one of the
areas. Society. If the issues between legal aid and small

claims are not dissimilar, and it has been debated
and agreed before between Member States, then IQ275 Chairman: It is free, is it?
think there is value in having harmony acrossMs Gubbay: It is a free service and one might hope
Regulations and Directives, so we would supportthat there would be other bodies of its type in the
the Law Society’s proposal.other Member States.

Q283 Chairman: And Which? likewise?
Q276 Chairman: My attention is helpfully drawn to Mr Patel: My Lord Chairman, we would agree with
Article 16(2) of the Brussels Regulation which says the NCC and the Law Society in that respect. We
“proceedings may be brought against a consumer by realise that there are issues behind the terms
the other party to the contract only in the courts of “domicile” and “habitual residence” but it seems we
the Member State in which the consumer is would be lost down that track if we were to unpick
domiciled.” Had Lord Neill expended large sums on that here.
a lawyer, and been reminded of that, he would have
at least had that initial response but—

Q284 Chairman: I am sorry?Mr Brooker: May I add, Lord Chairman, on the
Mr Patel: One would get lost down that track if wepoint of the European Consumer Centre, the remit
were to try to unpick the diYculties.of the ECC stops at the point where judicial

proceedings take place, so it would not be possible
Q285 Chairman: You recognise that it does createfor the European Consumer Centre to help a
diYculties but there it is, you do not see any easierclaimant in completing their application form and
solution or any better solution?certainly not to assist in oral proceedings.
Mr Patel: Absolutely.

Q277 Chairman: Mr Brooker, you are saying they
Q286 Chairman: If this scheme is introduced,no longer can help once a claim has been launched?
would you say it should then be mandatory forMr Brooker: They never have been able to.
cross-border claims or should the citizen still have
the option of using the ordinary national scheme,

Q278 Chairman: That is what you are saying? then seeking leave to issue out of the jurisdiction
Mr Brooker: That is correct and so we think this is and all the rest of it?
one area where the Commission could perhaps Mr Patel: Certainly at the outset we see schemes
consider expanding the role and the remit of the running in parallel and the consumers would have
European Consumer Centre in this regard. the choice between their national courts or the new

procedure. I do not think we would be in a position
to illuminate or curtail the jurisdiction of theQ279 Chairman: Who funds the European
national courts so that they could deal with nationalConsumer Centre?
claims only, at least not until the EuropeanMr Brooker: The Commission.
procedure was up and running and firmly
established.Q280 Chairman: It does, so it could in fact expand
Mr Brooker: I think we would agree with that, myits remit not only to advise preparatory to any claim
Lord Chairman. I think the European small claimsbut to assist in the bringing of any claim?
procedure must be proven to work on behalf ofMr Brooker: That is correct.
consumers before we could consider eliminating the
domestic schemes.

Q281 Chairman: With additional funding
obviously. Q287 Chairman: The Brussels Convention will
Mr Brooker: Obviously. dictate in which jurisdiction a claim should be

heard, but then one comes to the proper law to
apply; who should decide on that and accordingQ282 Chairman: Shall we move on to look

specifically at the cross-border element to which the to what?
Mr Patel: My Lord Chairman, I would appreciatescheme will now be confined. How do you see that

being defined? Have you got any views on that that there are real diYculties in getting consumers
to make assessments of their claims by applying thebeyond simply adopting the definition from another

Council Directive on Legal Aid, or are you content rules of a foreign body of law. Having said that,
they would be in no position to make that kind ofwith that?
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Ms Gubbay: Under the Consumer Credit Act, in thelegal assessment, and I think that the court would
be in a better position and the judges would be in UK the credit card supplier is deemed liable as well

as the package holiday tour operator, so you cana better position in the way that small claims are
dealt with here in the UK where judges play an actually turn to the supplier, and section 75 of the

Consumer Credit Act will allow you to use thatinterventionist role and are in a position to apply
the rules where the claimants simply state the facts means of redress in that situation of buying goods

on the Internet.1in evidence and provide the evidence to support
their claims.

Q292 Chairman: Surprising—
Ms Gubbay: —But true.Q288 Chairman: Having decided according to the

Brussels Regulation which court should determine
Q293 Chairman: Can we pass then to the scope ofthe claim, you then leave it to that court to
the monetary limit of the regulation, ƒ2,000, £1,300determine, too, which law it will apply in its
or £1,400; are you content with that? Do you thinkresolution?
that is an appropriate figure? Do you see it as aMr Patel: Once again, I would hope that consumers
starting point? How do you see it?would obtain the advice that they need in order to
Mr Brooker: From a National Consumer Council’sbring forward their claim and have some kind of
point of view, my Lord Chairman, we see theassessment, but I would not expect consumers,
ƒ2,000 as a minimum level which should be set, soparticularly those whose cases have foreign laws
we agree with the UK Government’s position onthat apply to them, to be able to carry out that
that point. We do have to recognise that £5,000 isexercise to a point where they would have a
a tremendous sum of money in some of the newerwatertight claim. I would expect some help to be
Member States, and indeed in some of the olderprovided by the judges in these types of cases.
ones. Equally, in some Member States such as
Germany the limit is extremely low and this wouldQ289 Lord Lucas: It seems to me very unclear
potentially exclude a great number of small claims,under the Brussels Convention how purchases over
so I think the best position is to treat ƒ2,000 as athe Internet are to be dealt with, particularly if you
minimum limit and Member States with thresholdsare buying hotel accommodation or something like
above that can still have them.that. It is very common for European web sites to

be translated into English. Whether that is directed
Q294 Lord Clinton-Davis: Do you think that whenat England or whether that is just in order to make
the parties do this, if there could be agreementit available to people who do not speak the native
between them, that the ƒ2,000 should be uplifted?languages of Italy or France is unclear to me. Do
Mr Brooker: Indeed, my Lord Chairman, if bothyou think there needs to be some clarification of
parties agreed and the judge deemed it appropriatewhere the word “jurisdiction” lies in those cases
I think that would be a sensible route. There can bebecause, as I understand it, there is neither guidance
high-value claims with very straightforward issuesnor case law to help anyone giving consumer advice
and I believe that provision is already available inon that?
England and Wales for those circumstances.Mr Patel: My understanding is that claims may be

initiated in accordance with the jurisdiction where
Q295 Chairman: In England and Wales, as one ofthe goods or services are delivered. That generally
the earlier witnesses explained to us, it is simply aspeaking, though not necessarily so, will be the
matter of allocating claims between TRACKS.consumer’s country.
There is no jurisdictional limitation to the scheme.
If this regulation comes into force there is aQ290 Lord Lucas: If you are buying hotel
jurisdictional bar on entertaining claims within thisaccommodation it will be the client country.
procedure above a certain limit. It may or may notMr Patel: Yes.
1 In response to the Chairman’s question Ms Gubbay providedMs Gubbay: If I may say, my Lord Chairman, in
the following explanation on 23 November: “In the UK,that situation quite often consumers are buying with whenever consumers use their credit cards to purchase goods

their credit cards and the credit card supplier is one or services which cost more than £100 and less than £30,000,
the card issuer is jointly liable with the retailer if somethingform of ADR because there if things go pear-shaped
goes wrong, for example non-supply of the item ordered or ifwith a holiday or package bought over the Internet, the company ceases to trade. This provision of the Consumer
Credit Act has generally been held to cover purchases madethe credit card supplier, at least within UK law, is
abroad by UK card holders, as well as within the UK.one means of ADR.
However, it has recently been the subject of legal challenges
and the High Court ruled on 12 November 2004 that purchases
made overseas are not generally covered by section 75 of theQ291 Chairman: I am sorry, I do not understand
Consumer Credit Act. The OYce of Fair Trading has appealedthat. If I pay with my gold card I can get a service the High Court declaration, and the hearing is set for 30
January 2006.”from my bank to resolve any disputes arising, can I?
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Q300 Chairman: That would only arise under a newbe possible by agreement to extend the jurisdiction.
scheme which otherwise would set a limit for theI suppose it may be. You would think it would be,
counter-claim. Under the existing scheme, if awould you?
counter-claim was for ƒ30,000 it would still fall, ifMr Brooker: I would hope so, my Lord Chairman.
it arose out of the same transaction and the court
thought it appropriate, within the scheme. You have

Q296 Chairman: But perhaps that ought to be no problem with that?
written into the scheme if that is what is intended? Mr Patel: We would need to return to you on that.
Mr Brooker: I suggest so.

Q301 Chairman: What about personal injury
claims. Given the low limit of ƒ2,000 is there anyQ297 Chairman: Would you want that, would you
need, in your view, for them to be separatelyapprove of that?
considered?Mr Patel: My Lord Chairman, we certainly would
Mr Brooker: As far as the National Consumernot wish to see the lower limit revert.
Council goes, my Lord Chairman, we see that the
£1,000 limit in England and Wales is fairly similar

Q298 Chairman: What about counter-claims to the ƒ2,000 limit proposed for the ESCP and we
because I rather think there are proposed revisions prefer that most personal injury cases are kept out

of the small claims court due to the complex issueswith regard to counter-claims too. Are you happy
of liability and quantum that are involved.with the Regulation as it presently stands with

respect to counter-claims? You are content with the
present Regulation allowing for counter-claims to Q302 Chairman: But you are happy up to that limit
be heard even if they exceed the amount provided at least?
they arise from the same relationship as the claim Mr Brooker: Yes.
and the court considers it appropriate to allow them
to proceed within this scheme? Q303 Chairman: If you limit is revised would you
Mr Patel:My Lord Chairman, we see that the initial want to look at it again?
claim would be the correct criterion to use in order Mr Brooker: Yes, we would want to reconsider that
to determine the jurisdiction of the court and that if it was proposed to raise the limit.
if a counter-claim should exceed the limit of the Ms Gubbay: Just on the point of the limit, it may be
court then we do not think that that should helpful to know that the European Consumer
therefore be ousted. Centre is seeing from the kind of matters coming

from the 15 established Member States very similar
types of matters that they are seeing in the UK,

Q299 Chairman: What the draft under the UK which are the timeshare holiday types of situation
Presidency as a result of this Council Working that Lord Lucas has raised. In many of those cases
Group discussion now proposes is to remove a case the ƒ1,400 limit would not be very relevant, so their
from the ESCP where a counter-claim has been view is that it could be classed irrelevant. The new
lodged which exceeds ƒ2,000, except where a court Member States are saying that most of the matters
considers that it is manifestly unfounded or they see are flights and baggage issues, which may
overstated. In other words, you put a ceiling of be simpler than the limit proposed but it does seem
ƒ2,000 on any counter-claim and you would from the types of matters that they are seeing that
therefore take out of this procedure any larger even in those other Member States the limit
counter-claim unless you consider that that is proposed may be lower than reality is dictating at
manifestly unfounded and overstated. Obviously the moment.
you would need that sort of provision to stop some
defendants putting in a ludicrous counter-claim in Q304 Chairman: What sort of baggage and flight
order to frustrate the claim under this procedure. claims are we talking about?
What do you think of that as a proposal which is Ms Gubbay: My Lord Chairman, the kind of
obviously quite diVerent from what is currently baggage and flight matters are ones that are coming
proposed? under the new EU regulations which allow for
Mr Patel:My Lord Chairman, I would find that less compensation for delays to flights and baggage
attractive than the original proposal whereby the mishandlings, which I think came into force earlier
initial amount of the claim would be determined at this year. I cannot recall the actual limits on those
the court that would hear it. There is obviously or the amounts but I know that they do for long
some regard to the potential abuse of that position haul flights and for delays thereof go up to
by putting in an inflated counter-claim in order to something like £1,800 or more for loss of flight, et

cetera.oust the jurisdiction of the court.
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Q311 Chairman: Mr Brooker?Q305 Chairman: Really.
Ms Gubbay: So there are even just with those Mr Brooker: We agree entirely, my Lord Chairman.
regulations compensatory limits which exceed the
current proposed limit in this proposal. Q312 Chairman: Others have expressed a view that

they would not welcome that on the basis that that
in turn could lead if not to satellite litigation, at leastQ306 Chairman: Since they came in have they been
complicate the matter and people might tacticallyproducing diYculties? On the face of it one would
try and have a claim transferred out. It complicateshave expected those to be fairly routinely paid.
what is intended to be a swift, rough justice scheme.Ms Gubbay: My Lord Chairman, it depends on
Mr Brooker: I think we do recognise that there arewhich viewpoint you take, whether you are
possible tactical manoeuvres on behalf ofsomebody who has been sitting at Heathrow with a
defendants in these circumstances. I think our viewBA flight grounded for lengthy periods and in
is that the judge has to be wise to that and exercisedroves of numbers and the airline is saying it is a
his discretion.strike and therefore they are exempted from paying,

or whether you are a consumer who has lost out on
Q313 Chairman: Article 9(2) provides that theyour package holiday for the year and all of the
parties shall not have to make any legal assessmenthotel amounts, et cetera. So there are contentious
of the claim and therefore the judges will be left tomatters that arise from them.
do so. Do you have any problems with that? Do youLord Lucas: I absolutely understand the case for
think the judges around the Community are goingthat. British Airways will not pay compensation
to be up to that? I am sure our own district judgesbecause it was a strike.
are. Have you any experience of judging around the
rest of the Community?

Q307 Chairman: If the European regulation Mr Patel: My Lord, I have no experience of the
requires that they do then it follows that they must. other Member States’ judges and how they would
The matters you raise lead naturally into the next deal with the claims as such. Nevertheless, I see no
matter which we need your help on which is reason to believe that they would not be able to do
transferring complex cases. The case you just so and do a suYciently competent job of it.
mentioned seems to me a classic case where there
ought to be a test case and it should not be decided Q314 Chairman: But again it is in the interests of
within the context of the small claims procedure. economy and speed that one takes one’s chance with
Ms Gubbay: We fully agree. We think, in particular, the judge knowing enough of the law rather than
those issues which raise matters of important public introduce the complication of parties having to
policy like this or diYcult areas of law or novel areas assist them with it?
of law ought to be going up similar to the UK Mr Patel: I think so, my Lord.
jurisdiction, I think the CPR 27, the Civil Procedure Lord Neill of Bladen: On that matter, there seems to
Rules, allows for that. be a new text that the parties will not be required to

address the court or tribunal on law. Whether that is
meant to mean something diVerent, I do not know.Q308 Chairman: What about where somebody’s
Chairman: I had read that as not substantivelyhonesty is at issue?
changing it.Ms Gubbay: Where it is a credibility issue?
Lord Neill of Bladen: It could be.

Q309 Chairman: Is there a basis for transferring it
Q315 Chairman: I do not know what the thinkinginto a more formal, conventional forensic
was underlying that. Technology: I think both theprocedure?
bodies you represent are keen to harness technologyMs Gubbay: My Lord, if I understand you if that
and cheapen the proceedings where possible. Whatwould go to a legal issue, a question of law, a
about commencement of proceedings by e-mail;credibility issue then that would be a matter for the
should there be a mandatory on-line servicecourt perhaps to decide and its discretion as to
allowing for the entire procedure to be conductedwhether it would go up or not.
on the Internet in these cases?
Mr Brooker: My Lord Chairman, we would have
thought that written procedures by e-mail wouldQ310 Chairman: You would like a general

discretion to transfer out of the small claims probably be the norm in those circumstances, but
we would not wish there to be a mandatory systemprocedure on grounds that the court determined

suYcient, that sort of wide discretion? in place. One must bear in mind that many
consumers have poor literacy skills, others will beMs Gubbay: I would have thought a wide discretion

would be appropriate. uncomfortable with modern technology, and there
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Mr Brooker: I think there must be a test ofare issues around the security and verification of
documents to consider. So we would wish to reasonableness.
encourage the use of modern technology but not to
make it mandatory. Q322 Lord Goodhart: So far as consumers are

concerned, it is unlikely to be much of a problem
where a consumer is the defendant because underQ316 Chairman: Which?
the Brussels Regulation the proceedings will have toMs Gubbay: Which? would agree with that. Even if
be brought in the consumer’s country. However,the process were to begin in that way and over
where the consumer is—and we had the examplethe generations improve with technological
Lord Lucas gave where it might not be unfair withadvancement and consumers’ education and so on
the rich English women and the poor Greekand so forth, at least there should always be an
hotelier—in practice it is likely to be that anyalternative to that.
requirement for holding a hearing at which the
claimant has got to be personally present in aQ317 Lord Lucas: Looking at the other end of that
foreign country is going to be very discouragingparticular stick, do you think there are any
indeed, is it not?circumstances where the out-of-country party
Mr Brooker: Yes.should be compelled to travel to the court, or should

the out-of-country party always have the right to
Q323 Lord Goodhart: So it has either got to be youconduct their prosecution or defence by remote
can say that this must go ahead unless both partiesmeans?
object to it or the court must be prepared to actMs Gubbay: My Lord Chairman, at this stage
quite strongly in refusing oral hearings or any othernothing comes to mind where I can see that a party
proceedings that require the presence of theshould be compelled to go to the other jurisdiction.
claimant where that would put the claimant at a
disadvantage?

Q318 Chairman: Should be compelled to cross the Mr Patel: Yes, my Lord Chairman, I see this would
border? be primarily an on-line or remote scheme. In
Ms Gubbay: Compelled to cross the border. exceptional circumstances there would be hearings
Mr Brooker: There is a possible tactical manoeuvre where it would be fair to have one.
here, my Lord Chairman, a defendant may try to
insist upon an oral hearing in the hope that the

Q324 Chairman: We have already checked on costsconsumer would be forced to travel to Greece or to
and I think both of you essentially would like toPoland which would increase their costs. Again, we
operate this scheme in the same way on costs as wewould want the courts to exercise their discretion on
operate our domestic scheme. Can you think of anythis point.
adaptation or improvement of our scheme to reflect
the fact that this is, after all, cross border? Can you

Q319 Chairman: So you would invest the court think of any need to make special provision for
with the widest discretion by what means to actually lawyers because of the additional complications
determine the claim? possibly of pursuing the claim cross border?
Mr Brooker: I would. I think the court is best-placed Mr Brooker: I would hope not, my Lord Chairman.
to judge. I think there are issues around translation costs and

costs of the use of modern technology that need to
Q320 Lord Lucas: You think a Greek court faced be clarified in the current proposal, but I do not see
with a poor Greek hotelier and the complaint the need for any substantive amendment to our
coming from a rich English woman would decide current system.
that the rich English woman should be allowed to
stay at home? Q325 Chairman: What about any translation costs;
Mr Brooker: My Lord Chairman, the court must be should they be catered to or not?
impartial on these points! Mr Patel: My Lord Chairman, I find the translation
Ms Gubbay: She may be rich, my Lord Chairman, issue and the language issue a diYcult one to
but she may be disabled. resolve. As I referred to earlier, it might be that this

is at least mitigated by providing some kind of
practical or technical solution. Where costs areQ321 Lord Goodhart: Following this up a bit, when
unavoidable we would hope that they would be inyou were talking about it not being mandatory, were
proportion to the claim and to the issues at stake.you saying that a party who did not want to use,

say, the video link procedure should always have the
right to refuse it, or were you saying that it should Q326 Chairman: Proportionate but unrecoverable

under your proposed scheme?be a matter for the court’s discretion?
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Q329 Lord Lucas: I just want to pick up on thatMr Patel: I am afraid so. We see a great deal of
attraction in seeing simplicity and clarity and no last point. What do we think the cost of such a

scheme would be in relation to the value of claimscosts as a general rule, save in very exceptional
circumstances of unreasonable or vexatious claims being settled? Would it just be simpler for us to pay

the claims and not have the system?by the defendant.
Ms Gubbay: I think the Which? view certainly from
the data we have collected initially is that the take-Q327 Lord Lucas: How would that be achievable?
up rate of such a scheme may be low and the costsWould you have to specify a particular Internet
may exceed the benefits, but I think over time youtranslation engine that was acceptable to all courts
would see that change, with promotion, with thein Europe in order for that to be achieved? If you
types of matters that are now coming up, with theuse them you will find they produce some very
changes in technology and so on, and I amamusing results but there are commercial versions
deliberately referring to the time share holidays andof these which I have not paid to try. Is it actually
so on and the burgeoning leisure industries. I thinkpossible to get a satisfactory automatic translation
over time you would see the benefit outweigh theeven of basic claims such as “she left her socks in
cost. As with all schemes of this type, they start oVthe washing basin and it overflowed and brought
perhaps with a more prohibitive cost burden anddown the ceiling below”? That would cause
then they pay for themselves as time goes on.BabelFish some problems but are there systems

where that would be correctly translated?
Q330 Chairman: We simply do not have any clueMr Patel: My Lord Chairman, there is certainly an
as to what the costs under the existing scheme wouldissue around the quality of some of the current
be for a cross-border claim. We simply do not knowservices and those issues arise from the fact that they
but one would imagine rather more than one isprovide a very broad document with no restrictions
hoping they will be under this proposed streamlinedon its subject matter which would then be oVered
scheme. Is that right?for translation into one of a number of languages.
Mr Patel: My Lord Chairman, one of the purposesI think if you were to curtail the breadth of those
of the streamlined scheme is to provide a moreservices to the major issues and the common
economical way for consumers to be able to makeproblems that arise within litigation within a small
their plans.claims court, then I think it would be possible to

provide something that was more useful and more
Q331 Chairman: The UK Presidency draft wouldto the point in providing a useful translation.
allow for the recovery of costs even where the
unsuccessful party was not legally represented, toQ328 Lord Lucas: But it would be necessary, would
the extent only that it is proportionate to the claim,it not, to provide that the results of this translation
whatever that may mean. You do not yourselves, asengine should be acceptable to a court, otherwise
I understand it, welcome an alteration of that sort?the court could say, “How do we know?”
Mr Patel: My Lord Chairman, you are absolutelyMr Patel: Certainly.
correct. We would not wish to see the claimant orMs Gubbay: My Lord Chairman, I think that there
defendant exposed to having to pay the other side’sare probably issues about approval of these sorts of
costs on that basis.systems and going through approved translation

schemes. I suppose at the moment with Judicial
Q332 Chairman: You just simply say terribly sorry,Atlas, some of you may be aware that there is a
no costs, except to the very modest extent weEuropean net-wide database available for judges
provide for under domestic law, as we havewho need to understand diVerent foreign law. They
discussed?can ask something called the EEJnet and they will
Mr Patel: My Lord Chairman, that is quite correct.get a response from them which hopefully is not an

interpretation but a description of the foreign law
Q333 Chairman: If the successful claimant is out ofto aid any domestic cases they are seeing. I would
pocket to a degree having taken advice or whatever,have thought that in a scheme like this there are
it may be that is part of the price you pay for thispossibilities for the setting up of approved satellite
streamlined system?services that go with the scheme with promotion and
Mr Patel: Yes.translation services that are approved perhaps

centrally for EU Member State citizens to be able
to use. So I think the scheme itself brings with it a Q334 Chairman: I do not know whether you have

got any views on “legal professional” in the schemewhole infrastructure which is not an impossible
task. as presently it is proposed. As we understood the

witness from the Commission, who indeed draftedChairman: Is there anything else anybody wants to
ask or say in relation to language? the original proposal, he regarded as a legal
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Mr Brooker: That is correct, my Lord Chairman.professional for this purpose anybody who had
provided any assistance and charged for it, lawyer
or not. Would you be content under the existing Q341 Lord Clinton-Davis: If you consider that
proposal to look at it that way? something ought to be done and it is unlikely to be
Mr Patel: My Lord Chairman, we are aware of the done, do you not think that the onus should be on
Law Society’s preference for a narrower view of a those who say it cannot be done?
legal representative which is that of a person— Mr Brooker: I am not sure I quite follow.

Q342 Lord Clinton-Davis: What I am saying is this:Q335 Chairman: Somebody who is recognised as a
you are saying that it is highly desirable that welawyer by some state body?
should have an appeal route but the Member States

Mr Patel: By their own Member State, and we will not agree to that. Do you not think from a
would agree with that view and support that position of negotiation that we should put forward
position rather than take the very broad view which a view which the Member States are obliged to
would potentially have somebody deemed as having compute?
had legal representation and therefore be exposed to Mr Brooker: I would hope the UK Government
paying the other side’s legal costs, which would act would put forward that view but I doubt other
as a significant deterrent to taking that kind of Member States would agree to it.
advice. Ms Gubbay: We would support an appeals process.

Mr Patel: Absolutely, we would support an appeals
process in some shape. We would hope that it wouldQ336 Chairman: Although I do not suppose the
be fairly restrictive in scope and would only allowother party would ever know whether they had
certain claims on the basis of procedural irregularitytaken that advice.
or mistake of law. We do not see that it is in theMr Patel: You are quite right, my Lord Chairman.
interests of parties to allow the unsuccessful party
to have a second bite of the cherry.

Q337 Chairman: Can we come finally to appeals.
The Regulation leaves it up to individual Member Q343 Chairman: As I understand the position
States to decide whether there should be an appeal. under domestic law, until recently it was a very
Are you content with that or do you think it ought limited right of appeal only—I think for error of law
to be a clear rule common to all the states? or, I cannot remember, some serious procedural
Mr Brooker: The National Consumer Council irregularity—but an earlier witness informed us that

the present scheme is not as restrictive as that. Isbelieves that it is important there should be some
that your understanding?form of appeals mechanism, since mistakes do
Mr Patel: I would need to return to you on thathappen. We think it would be desirable to have a
point.common rule across Member States but we do not

consider that would be achievable to negotiate given
the wide diVerences in rules that exist among the Q344 Chairman: What about the Government’s
Member States on this point. new proposal or the Presidency’s new proposal that,

if there is to be an appeal in any case and they
contemplate that being left to the Member States,

Q338 Chairman: You are saying you would like it then Article 14 which governs cost should apply
but you regard it as impracticable? equally to any appeal? If there is to be an appeal,
Mr Brooker: Impracticable to negotiate across would you be in agreement that whatever the
Member States, my Lord Chairman, given the wide eventual rule is as to costs in respect of the first
variety of rules this exist across Member States. instance decision it should govern the appeal also?

Mr Patel: Subject to our general opposition to costs
being permitted at all, if the appeal goes throughQ339 Chairman: Are you saying that something
with cost provisions then it should be applied toshould be imposed on Member States by regulation
appeals as well as first instance cases. That is ouror not?
view. Disapplying the cost rule may lead to veryMr Brooker: I think it would be desirable, my Lord,
weak appeals being made; as I said earlier it wouldbut I do not believe that Member States would vote
simply be an opportunity for a second hearing.for it.

Q345 Chairman: Theoretically all things are
Q340 Chairman: I see, so you think that really the possible, and you could have no provision for cost
Commission are forced into this position of leaving at first instance and introduce a provision for costs

on appeal in order to deter them. I can see anit to individual Member States?
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is that having ADR and having the facility for ADRargument that says you should not deter claimants
from advancing an initial claim from the fear of greatly facilitates dispute resolution, and without it

there are long protracted matters and a lot ofcosts but you should deter people from appealing
unless they are prepared to undertake to pay the dissatisfaction. There are some models which have

been put up as recently as the recent UKcosts if they fail.
Mr Patel: My Lord Chairman, that is my Presidency’s EU ADR Conference, which was held

in Edinburgh two weeks ago, where there was someunderstanding of how the domestic system does
work, so generally claimants and parties are not at discussion about the models for diVerent types of

matters, and specifically the model of arbitrationrisk as to costs, but where they appeal and are
unsuccessful on appeal they will be exposed to costs. was preferred for consumer type disputes. There was

some discussion about whether that should be
court-referred or whether that should be industryQ346 Chairman: That is right. I did not know that.
bodies as part of their complaints handling schemes,They are liable for costs without restriction on
or part of perhaps their approval or code of conductappeal, are they?
in the scheme themselves. As we see now with theMr Patel: I think they are liable to costs in
building industry and various other industriesaccordance with the court scales.
within their codes of conduct, they are expected to
have for approval of those codes an ADR schemeQ347 Chairman: Yes, but otherwise unabated
within them within the UK. This, we would havebecause it is a small claims procedure?
thought, would be best practice across the EU soMr Patel: That is my understanding.
consumers can readily avail themselves of these kind
of ADR schemes as a first recourse.Q348 Chairman: We touched on ADR. Speaking

for myself, of course, I can understand the merits of
settlement. If you can achieve agreement short of Q350 Chairman: That involves introducing schemes
any intervention by the court or by any third party, which is not within the scope I think of this
that is the best of all possible worlds, but very often regulation. That is something you would like to see
ADR itself is an expensive process. It requires an grow up within the various industries?
arbitrator, a mediator, whoever, and generally they Ms Gubbay: My Lord Chairman, I think we are
have to be paid. What would you like to see added already seeing evidence of this growing up and, as
to the scheme by way of provision for ADR? I may have said earlier, I think the implementation
Ms Gubbay: My Lord Chairman, as I said earlier, of such cross-border disputes may encourage the
our first preference would be to encourage all of the growth of the ADR sector, which can only assist this
in-house ADR possibilities, whether they are with whole situation and keep disputes simple. Perhaps
trade unions or whether they are with companies you are asking too whether there ought to be
and internal customer service relations, or whether something within the courts themselves. Is that, my
they are with credit card providers, as I alluded to Lord Chairman, what you are asking?
earlier. Also for those industry bodies who are
aYliated with the Institute of Chartered Arbitrators

Q351 Chairman: I am looking to you for helpfuland such like, they have already got a facility where
suggestions as to where you think there is scope forconsumers can go and resolve some disputes.
ADR and the opportunities to promote it. Do you
think the court could itself provide such a service?Q349 Chairman: Free?
Why would it be any diVerent from the court itselfMs Gubbay: Free at the moment. The European
resolving the case?Consumer Centre—and I must quote again—told
Ms Gubbay: I can only say because we have always,me yesterday that although they are able to resolve
my Lord Chairman, said that this proposal is onlya significant number of disputes, they find that for
for what we would consider the simplest of moneytheir largest category of query, which is that of the
matters. One would hope they would resolve earliertimeshare holiday clubs and resale, there are no
in the piece. If they are unresolvable, perhaps aADR bodies. Although the Organisation of
model can be taken from for instance the familyTimeshare has adopted the Chartered Institute of
courts where there are diVerent mediation models,Arbitration service, few of the complaints they
where sometimes the court refers parties to thosereceive concern those members, so in turn there is
mediations. I am not suggesting here that mediationcurrently no ADR body for some of our largest
ought to be part of the proposal but perhaps thecategory of query, such as flights, accommodation
model of arbitration could be oVered in some courtnot linked to package travel and internet auctions.
services as a possibility, or community schemesQueries involving prize draws and lottery scams will
which operate—there are a number of otheralso not involve operators which belong to any

ADR or trade association scheme. Their experience schemes operating within the UK and across the EU
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structures. The notice that the consumers have Iwhich can oVer dispute resolution services and
perhaps courts could tie into those services. think is the main point.

Q354 Chairman: If you go and have anQ352 Chairman: I am at a loss to understand how
any ADR scheme which involves a mediator is unsatisfactory stay at a foreign hotel or an

unsatisfactory purchase of a pair of shoes at aactually going to be any cheaper, quicker, better,
than the actual scheme itself in which the judge foreign department store, would you expect those

bodies actually themselves to have some mechanismformally determines the claim.
Mr Patel:My Lord Chairman, you are quite correct for resolving any claim? Of course, if you write to

them, they may say “Fine” or they may say “No”.to question the diVerences between an arbitration or
a small claims service and an ADR scheme. A good Is there some scheme within most hotel groups or

shop groups?small claims scheme, one which works well, will
replicate some good points in the ADR by providing Ms Gubbay: In the UK, my Lord Chairman, we

have ABTA which is the big organisation that dealsa simplified procedure and a lower-cost way of
resolving disputes and less reliance on legal with travel complaints of this kind. I understand

various hotel chains have within them their ownrepresentation.
complaint-type mechanisms. Certainly the better
ones will advertise that they have complaint servicesQ353 Chairman: There is a suggestion, as you will

have seen in the final question, that one might available to them.
Mr Patel: Good organisations, in particular theinclude in the claim form itself wording such as,

“Parties are encouraged to settle disputes arising large organisations, do tend to have quite
sophisticated in-house complaints handling systemsbetween them without going to court wherever

possible. What steps have you taken to resolve your and they can be eVective in resolving the consumer
complaint before they go further.dispute before beginning this procedure?” That

might be helpful, it would at least alert the parties Lord Neill of Bladen: There is an extra point, my
Lord Chairman. Once you get into presenting yourto the possibility that they could usefully pick up the

telephone or write a letter or do something in the claim, the court has to decide within four weeks. So
the time available for discussion by the ADR inhope of achieving settlement, short even of a small

claims procedure. What improvement, if any, do trying to secure a settlement—something has had to
have happened before and they have to be notifiedyou suggest on that?

Ms Gubbay: There are two issues which arise from of it—is a very, very short time and I am surprised
nobody is worried about it. It is an incredibly shortwhat you have just said, my Lord Chairman. First,

is the consumer knowledge about ADR and how time across the whole of Europe for all states to
provide a system which will produce duethey are going to resolve schemes with big

companies. If you take an individual consumer and adjudication in a four week period. I am startled
myself but maybe it is all right. That is why ADRa large company, quite often they are not notified—

as we have found in the Which? experience and has to happen out there.
research—by many companies that there are
internal dispute procedures available if they were to Q355 Chairman: I see the diYculty of that, and you

can superimpose on that the problem of translationring the company with those sort of things. There
are issues about notice to consumers about their and the like. Unless anybody else has any other

question or unless the three of you have anythingrights in terms of resolving their dispute which I
think need to be amplified at some point. If this you would wish to add to what you have said this

afternoon, it remains for me to thank you again forscheme is going to be successful, companies need to
do more to inform their customers, their coming and for your extremely helpful responses to

our questions. Thank you very much.shareholders and so on, about their rights of dispute
resolution within the scheme, within the company Mr Patel: Thank you.

Supplementary evidence from Which?

I am writing to provide clarification on an issue raised during my evidence to the Committee on
9 November 2005.

With respect to the issue of a common language, one solution might be to have translated each party’s claim,
defence and evidence into the language of the other, and possibly further into the language of the court if that
is diVerent. The cost of this is likely to be prohibitive.
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I suggested that a practical way around this problem might be to use online translation services. There are a
few such services currently available, some of which are free. The quality of the services may be variable and
this may be due to their unlimited scope. The service could be restricted to common types of complaints and
defences. Providing a menu of options may mean that the translations are more useful and precise.

The whole procedure envisages mainly straightforward matters being brought, and in that light, a lexicon of
generic terms to deal with the most common matters could be made available in several EU languages. This
could be managed by a current commercial translating service and constantly updated to ensure its continued
relevance. In terms of costs, one idea is that any issuing charge by claimants bringing proceedings could
include a tariV to fund such a service or it may be provided commercially.

We appreciate that this is not a perfect solution and it may raise its own problems; for example, accreditation
of translation services. However, we feel that it might provide a way forward that may be worked up by the
time the ESCP is in place.

16 November 2005
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WEDNESDAY 16 NOVEMBER 2005

Present Brown of Eaton-under-Heywood, Lucas, L
L (Chairman) Neill of Bladen, L

Goodhart, L Norton of Louth, L
Lester of Herne Hill, L

Memorandum by Association of British Insurers (ABI)

1. Introduction

1.1 This is the ABI’s response to the House of Lords’ European Union Committee’s Sub-Committee on
Law and Institutions’ call for evidence on the proposed Regulation to create a European Small Claims
Procedure.

1.2 The ABI represents the collective interests of the UK’s insurance industry. The Association has around
400 member companies. Between them, they provide 94 per cent of domestic insurance services sold in
the UK.

1.3 The ABI welcomes the proposal for a European Small Claims Procedure because it would remove
some of the barriers that may currently be deterring legitimate claimants from bringing cross-border claims.
Furthermore, the ABI believes that the proposed ƒ2,000 limit unnecessarily limits its potential eVectiveness
and instead this should be a minimum limit and Member States should be free to set a limit in excess of
this amount.

1.4 However, the ABI believes that this procedure should only apply to cross-border claims as domestic
claims can already be brought under more eVective domestic small claims procedures. The ABI does also
not support the proposal for the recovery of costs and instead recommends adopting the rules that apply
under the small claims procedure in England and Wales. Finally, further clarity is needed about the
relationship between the ESCP and the existing Council of Bureaux mechanism for cases involving vehicles
or citizens from other jurisdictions.

2. Response to Questions

In your experience, is there a need for an ESCP? In what sort of cases would it be useful?

2.1 The European Commission’s proposal for establishing a European Small Claims Procedure is a
welcome development. The current system discourages claimants from bringing cross-border small claims
proceedings due to the burdensome nature of the procedure, in particular in relation to recognition and
enforcement of judgments, and the costs of bringing such a claim. This can only have a detrimental eVect
on consumer confidence within the EU.

2.2 A simple uniform procedure across all European jurisdictions should benefit the consumer in facilitating
access to justice in cross-border claims. The ABI supports the objective of the ESCP to facilitate bringing
a claim in a simple and inexpensive manner within the EU. This is also compatible with the further
development of the single market and rights under the EC Treaties of free movement of persons, goods
and services.

2.3 The ABI also believes that the ECSP should contain measures to encourage alternative dispute
resolution (ADR). This would help resolve disputes at an earlier stage and in a less adversarial manner
and therefore control costs.

2.4 However, further clarify is needed about how this new procedure would fit alongside the existing Council
of Bureauxmechanism for handling disputes or actions arising frommotor vehicle accidents involving vehicles
or residents from other jurisdictions. The Council of Bureaux mechanism eVectively resolves what would
otherwise become cross-border disputes. Whilst the majority of claims handled under this mechanism exceed
the Commission’s proposed ESCP limit, it is not clear from these proposals how the two systems would
interact. Without greater clarify on this point, there is potential for confusion and uncertainty for citizens in
understanding the most appropriate mechanism for redress in these circumstances.
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The Commission has proposed that the ESCP should not be confined to cross-border cases. Do you agree? How
would the ESCP operate alongside existing national small claims procedures?

2.5 Although the concept of the ESCP is welcome for cross-border cases, the ABI does not believe that
it should apply to domestic cases. Creating a new system for handling domestic small claims alongside the
existing system for handling domestic small claims would risk creating confusion and be administratively
complex. It would also risk undermining England and Wales’ small claims procedure that has begun to
manage legal costs more eVectively and to speed up the process. The ABI believes that the new procedure
must not adversely aVect Member States’ existing domestic systems and should not change or override
procedures already in place for domestic claims.

The ƒ2,000 limit contrasts with the general limit in England and Wales for small claims, which is £5,000, and in
Scotland, £750. Is ƒ2,000 the right amount? Should there be different limits for different types of cases (eg personal
injuries claims)?

2.6 The ƒ2,000 proposed limit is significantly lower than the small claims limit in England and Wales.

2.7 The ABI recognises that the standard of living and costs varies in each Member State. In order to
provide flexibility to the ESCP, the ABI therefore believes that there is no need to set a harmonised,
European-wide limit. Instead, there ought to be a minimum level below which Member States cannot set
their small claims limit and Member States should be free to set their country limit above this.

2.8 The ABI would accept a minimum EU limit of ƒ2,000. However, to maintain consistency with the
domestic system, those wishing to pursue a cross-border claim in the courts in England and Wales ought
to be able to bring a claim under this procedure for up to £5,000.

The ESCP provides for the taking of evidence “through telephone, written statements of witnesses, and through an
audio, video or email conference”. Could this give rise to any problems?

2.9 To reduce costs and delays, the Commission states that the European Small Claims Procedure is
simplified and enforcement will be easier and less expensive. It is particularly encouraging that the procedure
would usually be a written one unless an oral hearing is considered necessary, and a judgment would be
immediately enforceable. This is often the main hurdle to overcome when bringing a claim against a party
in another jurisdiction.

2.10 However, the ESCP does not acknowledge in what circumstances an oral hearing would be deemed
necessary by the court. The ABI believes that this should be clarified.

Should the court have the power to transfer complex cases to national procedures of its own motion?

2.11 The ABI agrees that it is sensible in principle for the Courts to have the flexibility to transfer complex
cases to be dealt with under the national procedure. Indeed, that would match the court procedure in
England and Wales where, although cases are allocated to a track (small, fast and multi) depending on the
value of the claim, there is provision that a case can be allocated to a diVerent track than its value dictates
if the case looks particularly complex. However, this would result in a cross-border claim running outside
the ESCP and risk maintaining some of the downsides of the current regime. In particular, it might be
hard to ensure the recognition and enforcement of judgments. Therefore, if a claim is transferred to the
national procedure once a judgment is obtained, it should be open to the presiding judge to make an order
of transfer of the claim back to the ESCP to facilitate the enforcement of a judgment.

Should the protection for the losing party against liability for costs extend to all unrepresented parties, including
small companies?

2.12 The ABI supports the principle in the English andWelsh small claims procedure that there is no liability
for costs, except fixed costs, for the losing party. The ABI therefore believes that, under the ECSP, the losing
party should not be liable for costs regardless of their status and whether or not they are represented. This
encourages both sides to represent themselves proportionally in the small claims procedure.

September 2005
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Memorandum by the CBI

Introduction

The CBI welcomes the opportunity to provide written evidence to the House of Lords EU Committee Sub
Committee E on the European proposal for a Regulation creating a European Small Claims Procedure.
This is an important proposal and one which must be considered in the context of other developments and
proposals in relation to the provision of redress for consumers.

As a starting point we question whether the case for such a proposal has been made and whether there is
a genuine unmet need which needs to be addressed. We note that the Commission states in setting out the
objectives and scope of the Regulation that “costs, delay and vexation of judicial proceedings do not
necessarily decrease proportionally with the amount of the claim. On the contrary, the smaller the claim
is, the more the weight of these obstacles increases. This has led to the creation of simplified civil procedures
for Small Claims in manyMember States.” This is certainly the case and we have a well developed procedure
for small claims in England and Wales.

The Commission goes on to say that at the same time the potential number of cross-border disputes is
rising as a consequence of the increasing use of the EC Treaty rights of free movement of persons, goods
and services. Evidence, however, is not adduced to substantiate the statement that the number of cross-
border disputes is increasing suYciently to justify a further set of new procedures. While acknowledging
the Commission view that the obstacles to obtaining a fast and inexpensive judgement are intensified in a
cross- border context we question whether there really will be suYcient demand to warrant these procedures
being introduced.

Even if, however, there were justification for an EU procedure for cross border small claims there is no
basis for it being extended to domestic matters. In the following paragraphs we set out our view that there
is no legal basis for the Regulation to apply to purely domestic cases. Against the background of the EU
better regulation initiative and the focus on proportionate legislation, we cannot see justification for the
proposed Regulation as it stands. We call for it to be withdrawn and reconsidered purely in the context
of cross border claims. If it were to be brought forward to cover cross border situations, we would
nevertheless have concerns about particular aspects of the proposal including the apportionment of costs
and the monetary limit. Unless these concerns were to be addressed the CBI would not be able to support
the Regulation even on a cross-border basis.

Scope of Application

The Proposal

The primary aim of the European Commission’s proposal for establishing a European Small Claims
Procedure (“ESCP”) is to create a simplified, accelerated Community-wide procedure for dealing with small
claims litigation. The proposal currently extends to purely domestic, as well cross-border, disputes.

Purported Legal Base

The Commission purports to rely on Article 65 of the EC Treaty as the legal base for the proposal. However,
a plain reading of Article 65, together with consideration of the approach the European Council has taken
in relation to the proper scope of EU measures aimed at aVecting civil proceedings, suggest that this is
inappropriate, and that such measures should be confined to cross-border disputes.

The EC Treaty

Article 61 of the EC Treaty provides for adoption by the Council of “measures in the field of judicial co-
operation in civil matters as provided for in Article 65”.

Article 65 states that:

“Measures in the field of judicial cooperation in civil matters having cross-border implications, to be
taken in accordance with Article 67 and in so far as necessary for the proper functioning of the
internal market, shall include:. . .

(c) eliminating obstacles to the good functioning of civil proceedings, if necessary by promoting the
compatibility of the rules on civil procedure applicable in Member States.”
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A plain, common sense reading of Article 65 suggests that the Council has power to take measures in the
field of judicial co-operation only in relation to cross-border civil matters and not in relation to those which
are purely domestic. However, in the proposal, the Commission argues that:

“Procedural law by its nature may have cross-border implications . . . Small Claims litigation
constitutes a matter having cross-border implications since—taking into account the development of
the internal market—most economic operators and consumers will sooner or later be involved in such
litigation abroad.”

This argument is clearly flawed. Taken to its logical conclusion, it would suggest that all civil matters have
cross-border implications and that the Council would therefore have the power to take measures in the
field of judicial co-operation in all civil matters. Had this been the intention of the signatories to the EC
Treaty, there would have been no need to qualify “civil matters” with the phrase “having cross-border
implications”.

The European Council’s Approach to Legal Base

The following two examples demonstrate the consistent approach that the Council has taken on the issue
of legal base and also that that approach has prevailed more than once in circumstances where the
Commission has proposed measures which relate to civil proceedings.

1. Legal aid directive

A similar issue arose in relation to the Commission’s proposal for a legal aid directive. The background
note on the Legislative Observatory’s1 legal aid directive procedure file states that:

“. . . at the time of the examination of the proposal, the Council, bearing in mind that Article 61(c)
and 67 of the treaty constituted the legal base of this instrument, noted that its scope could only be
limited to cross-border questions. Indeed, Article 65 of the treaty provides that the Community takes
measures in the field of legal co-operation in civil matters having a cross-border nature. Therefore,
the constraints of the treaty prevent any extension of the scope of the directive.”

The legal aid directive in its final form applied only to genuine cross-border disputes (which were narrowly
defined—see below).

2. European order for payment procedure

The same issue was dealt with earlier this year in relation to the proposed European order for payment
procedure (which originated from the same green paper as the proposal under consideration here).

In a European Parliament working document dated 10 January 2005, the Council view was stated as
follows:

“Following an opinion from the council legal service, the council by majority view (three dissenting
member states) supports a regulation limited to cross-border cases which would exist alongside
national systems.

— The concept of “cross-border” cases is defined as “cases in which the parties domiciled of
[sic] habitually resident in diVerent member states”. This definition is currently used in the
legal aid directive and is considered a workable definition, where it refers to “cross-border
disputes”.

— Council argue this limited definition enhances clarity and eYciency. The cross-border
element must be real and actual.

— Council believes it is for the member state to decide if and how they wish to amend their
national systems according to the principle of subsidiarity and proportionality.”

The current draft of the European order for payment procedure proposal has been narrowed to apply only
to genuine cross-border cases (albeit with the proviso that Member States are free to adopt it for purely
national as well as cross-border cases if they so wish).

1 The Legislative Observatory is the European Parliament’s monitoring tool which tracks the progress of proposed legislation.
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Responses to the Proposal

The UK Department for Constitutional AVairs (“DCA”) has produced a “Partial Regulatory Impact
Assessment” (“PRIA”) in relation to the proposal. In the PRIA, the DCA states that:

“The UK government supports the introduction of an ESCP . . . However, it believes that the scope
should be restricted to cross-border cases.”

The PRIA is highly critical throughout of the intended scope of the proposal, stating that:

“The UK and other Member States which do not favour the proposal are of the view that the legal
basis for the domestic application of this proposal is unfounded. The proposal is beyond the powers
conferred on the Community under the EC Treaty, Article 65 of which limits application to cross-
border situations only. The European Council Legal Service supports this view.”

The PRIA goes on to state that this is a view supported by “most” Member States.

This suggests that the UK, many of the other Member States and the European Council Legal Service
all broadly agree with the common sense interpretation of Article 65, rather than that favoured by the
Commission.

Ramifications of the Proposal in its Current Form

A multiplicity of regimes

The extension of the ESCP to domestic as well as cross-border disputes would result in diVerent available
small claims regimes in each Member State. In the proposal, the Commission states that a “duality of
regimes” (ie diVerent systems for domestic and cross-border cases) should be avoided. Yet the proposal
itself envisages that the ESCP would apply in addition, and as an alternative, to the procedures existing
under the laws of the Member States which would remain unaVected. Accordingly, application of the ESCP
in its present form would create more, not less, duality. This can be illustrated as follows:

(a) ESCP applicable to domestic and cross-border disputes: In this case there would be a choice of
two systems (national and EU) available for domestic disputes and one system (EU) for cross-
border disputes. As such there would be duality in respect of domestic disputes (where a choice
of two parallel systems would be available) as well as duality as between cross-border disputes
and domestic disputes.

(b) ESCP applicable only to cross-border disputes: In this case although some duality would remain,
there would be less because only one system would be available for domestic disputes.

A worrying precedent

If the ESCP were to apply to domestic as well as cross-border cases, this could set a precedent for the
Commission to achieve the same outcome in respect of future legislation. Even if the ESCP were not to
have a significant adverse eVect on business as a result of its application to purely domestic disputes, any
such application in respect of future measures could have a very significant impact indeed.

Costs

The CBI is extremely concerned about the provisions relating to costs in the proposal. These are contained
in Article 14 of the draft Regulation. It proposes that the unsuccessful party should bear the costs except
where this would be unfair or reasonable in which case the court or tribunal would make an order on an
equitable basis. Under paragraph 2, however, when the unsuccessful party is a natural person (which would
be interpreted as acting as an individual and not in a business capacity) and is not represented, he would
not be obliged to reimburse the legal fees of the other party.

Against the background of current strict costs limits on small claims brought in England and Wales, the
government states that it is part of its strategy to raise the issue of litigants’ exposure to costs. In the opinion
of Her Majesty’s Court Service (HMCS) as expressed in a letter to the CBI on 15 June 2005, this proposal
does not “oVer the same degree of protection for costs as in England and Wales”. We agree with that
opinion. This would have serious implications for business in that consumers could bring cases before the
court under this procedure without significant risk of exposure to costs for the other party; we support the
HMCS view that this “is particularly important for small businesses where the impact of costs can be as
significant as for an individual”.
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There must be a clear balance between the interests of the relevant parties in framing procedural rules such
as those for small claims. The CBI could not support a proposal containing costs provisions which would
tilt the balance so significantly towards the interests of consumers.

Monetary Limits

The proposed Regulation states that the limit for claims will be ƒ2,000 (£1,350) excluding interest, expenses
and outlays. This limit is significantly lower than the £5,000 currently available in the Small Claims Track
for England and Wales (£750 in Scotland and £2,000 in Northern Ireland).

The UK government is currently discussing with other Member States the possibility of making the ƒ2,000
the minimum limit. The benefit for England and Wales would be that those wishing to pursue a cross-
border claim could then make use of the higher limit for small claims. But this would result in a patchwork
of diVerent limits across Member States and would expose companies to varying rules on claims depending
on the limits in individual countries. This would be highly unsatisfactory and would provide scope for
confusion and uncertainty.

Appeals

Whether a claimant can appeal a decision made under the ESCP scheme is to be left to the individual
Member State. This may well lead to inconsistency of treatment where a claimant in one Member State
issuing proceedings against a defendant in another where only one has a right to appeal.

Procedural Law

Article 17 of the ESCP provides that: “Subject to the provisions of this Regulation, the ESCP procedure
shall be governed by the procedural law of the Member State in which it is conducted.”

If this is to be the case it will be an additional burden for potential claimants or defendants to have to
find out what are the relevant procedural rules in any particular Member State, in addition to those in the
proposed Regulation.

If the ESCP is to go ahead and be truly uniform it will be important to ensure that all the procedures are
the same wherever the proceedings are issued.

October 2005

Examination of Witnesses

Witnesses: Mr Keith Richards and Mr Rod Armitage, CBI, and Mr Justin Jacobs and
Ms Claire Larnder, Association of British Insurers, examined.

Q356 Chairman: Good afternoon. Thank you very consultations and processes when talking on behalf
of business to government and other bodies. My rolemuch for coming. We are now live and there will be

a transcript of this afternoon’s evidence. That will be is verymuch in looking at this from the perspective of
a sector, the travel industry, and also with acopied to you in the fullness of time and you will have

an opportunity to correct it as you wish and perhaps consumer aVairs perspective. I am also on the CBI’s
consumer aVairs panel.you would take the same opportunity if you would

like to add or clarify anything. Mr Richards and Mr Armitage: I am Rod Armitage and I am head of
company aVairs at the CBI.Mr Armitage are here for the CBI and Mr Jacobs

and Ms Larnder for the ABI. Could you tell us what Mr Jacobs: I am Justin Jacobs and I head up the team
in the ABI with responsibility for motor and liabilitypositions you hold within your respective

organisations? insurance and the compensation system overall.
Ms Larnder: I am Claire Larnder and I am a policyMrRichards: I have no intention of going through the

detail because I think the time would be best spent adviser within the motor and liability compensation
team at the ABI.answering questions so I have no opening statement

as such.

Q358 Chairman: I know you have a list of the areas
withinwhich we are looking for your help and a list ofQ357 Chairman: I just want to clarify first who you

are within the organisation. suggested questions. I agree with what Mr Richards
says. Rather than inviting an initial statement fromMr Richards: I am head of consumer aVairs at the

Association of British Travel Agents, a trade body you, we will go straight to some of these issues. It
would be helpful in round terms if we can just ask torepresenting the travel industry. We are members of

the CBI so play a very active role in the CBI’s what extent you really think there is value in this
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able to pursue their claims in the English small claimsproposal. Canwe discuss it on the basis, which I think
is a realistic basis, that it is going to be a cross border courts. All this would do is add to that.
regulation, not intended any longer—although the
original draft suggested this—to operate also Q363 Chairman: What about the ABI?
internally within Member States? Have you had the Mr Jacobs: As an insurance industry, we want to
opportunity to see the revisions that have been ensure that everyone who has a legitimate claim is
prepared by the UK presidency to the original able to make that claim easily and that the
proposal? compensation system works to deliver the right
Mr Jacobs: Yes. compensation to the right people at the right time.
Mr Armitage: Yes. Looking at compensation as a whole and looking at

the domestic arena, we think the domestic personal
injury compensation system is not working and thatQ359 Chairman: That brings matters slightly more

up to date. We are in a sense discussing a moving should be the area the resources are targeted at. By
contrast, we agreewith theCBI that there is notmuchtarget but is this generally a worthwhile project?

Mr Richards: Our opening remark on that would be evidence that cross border claims are being
frustrated. We do not have any information of ouras contained in our own submission: where is the

unmet need for this being targeted? In terms of own to suggest that this is a serious issue. However,
we can see the pointmade by the Commission and thebusiness and cross border disputes, there is not a

large amount of evidence to suggest that cross border government that the system for cross border claims is
complex and can be confusing to consumer. I woulddisputes are causing business or indeed their

customers any particular problems for reasons that say that both the costs and benefits of the proposal
are fairly minimal. There is a question about whetherwe may come on to later. There are many initiatives

in place that give business and their customers many it is an eVective use of time given that it is a relatively
low priority to push this through, but it is on the tableopportunities to interact and often, by the very

nature of the transaction, if it is a web based so it is worth looking at.
transaction, they are interacting cross border in a
very straightforward way anyway. Our challenge, if Q364 Chairman: Ms Larnder, anything to add?
you like, would be there is a proposal here that is Ms Larnder: No. I am happy with that response.
aimed at meeting a need which we as the CBI have
not yet seen evidence of it existing. That is why we Q365 Lord Lester of Herne Hill: We are all human
would fundamentally question the need for a beings who travel a lot and find ourselves from time
European small claims procedure in the first place. to time in consumer diYculties in other Member
We obviously have comments, should the procedure States. I am a little surprised by what you all say.
go ahead, as to how that might look. Have any of your organisations ever asked the public

whether they as consumers think it would be
Q360 Chairman: You put a question mark over beneficial to have a simple small claims procedure
whether it is necessary at all? dealing with cross border situations? If so, what has
Mr Richards: Yes. been the result of your surveys?

Mr Armitage: With respect, there does not seem any
evidence that anything is wrong with the currentQ361 Chairman: You have experience of using

domestic schemes across borders with the problems procedure. In your example, if a citizen of one
country goes to another country, as in the one I wasof getting leave to serve out of jurisdiction, executing

judgments abroad and all the rest of it, but they are using a couple of minutes ago, they can currently
bring their claim in the local small claims court of thenot such as to make you think you need a

streamlined, simplified, cross border scheme? retailer. For the most part, this seems to replicate
that.Mr Richards: That is right.

Q362 Chairman: Mr Armitage? Q366 Lord Lester of Herne Hill: I was thinking, say,
of a motor accident in Warsaw or some other civilMr Armitage: It is entirely as Mr Richards outlined.

We do not really see the evidence of a problem to wrong. Since you all say there is no evidence and I
understand what you are saying, have you ever triedwhich this is the solution. Consumer law is fairly

labyrinthine whether you look at it in the UK or the to find out what the consumer thinks about it?
Mr Armitage: In terms of consumer disputes, for theEU context.Maybe that is the reason why consumers

do not make a lot of use of it. It would seem at the most part, they do not get to court. One of the paths
to making profit in a consumer trade is havingmoment that it merely replicates what foreign

purchasers, when they are buying from the UK satisfied customers. If you go to most retailers with
a bona fide complaint, you get fairly promptdirect, would have anyhow in that they are currently
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complaints in your professional capacity. Could yousatisfaction to your complaint, which is for the most
part over and above what the law will give you to expand a little on what you do or what your

organisation does? I am not talking about the CBIstart with. On top of that, we have a fairly well
functioning small claims procedure but we do not see but you and your knowledge. Do you come across

complaints about hotels, hiring cars or crashes inany evidence fromCBImembers that there is any real
gap waiting to be filled by this sort of procedure. Warsaw which are not being satisfactorily dealt with

at the moment?
Mr Richards: I may well be a source ofQ367 Lord Lester of Herne Hill: I am not asking my
disappointment to you because most of the servicesquestion clearly enough. Have any of you in any of
sold by ABTA tour operators involve UK citizensyour organisations done any survey on what
travelling abroad, mostly buying packages which areconsumers think?
already covered by the Package Travel Directive, soMrJacobs:Wehave not. It is normally brought to our
their source of redress is against the UK company. Inattention if our customers are unhappy about
terms of cross border disputes where they do have toanything in the industry. We receive lots of letters
pursue it outside the UK, it does not arise. Travelfrom the public and MPs around issues that they are
may be the route by which disputes arise for peopleconcerned about. I do not think we have had a single
who have cross border disputes but that is notletter relating to cross border disputes. That is not to
because of the travel itself; it is because of thesay theremay not be some consumer issues. There are
travelling to another destination to transact.some potential benefits to the scheme but I would

question whether it is a top priority. If you compare
it with our domestic compensation system, that Q370 Lord Goodhart: I can quite see that reputable
would be a priority if the government was not businesses do compensate people without necessarily
addressing problems domestically compared to the having to be taken to court but there are more and
relatively lesser problems in cross border cases. more people nowadays who are travelling
Mr Richards: Whilst neither of our organisations independently. If you have somebody who stays in a
have carried out that research, there is an increasing small hotel in Spain, where they get abominable
body of information about genuine queries and treatment for which they have been asked to pay a
complaints from existing initiatives. There is, for substantial sum, they will need some route by which
example, the European Consumer Centre in the UK they are going to obtain compensation if they want
which is Citizens’ Advice. It acts as a clearing house to. They will have to use the Spanish courts.
as part of the European extra judicial network and

MrArmitage:Yes. Is that notwhat is going to happenthey have some quite good statistics to show the level
under this proposal anyhow?of queries and complaints, what they are about and

how the settlement of those proceeds. We also have
experience from the European Commission. They Q371 Lord Goodhart: Yes, to some extent it will; to
did a trial of the European complaint form for a some extent it will not. That depends on which
relatively extended period, quite a few years. This was provision of the Brussels regulation they come under.
simply a tool to put the consumer in touch with the Even so, there will be a need for a simplified
trader when they were involved in a cross border procedure which will make it easier for some British
dispute. In 80 per cent of those cases, the consumer customer who is making a claim against a Spanish
was satisfied with the response from the trader with hotelier to get redress, will there not, instead of
no need to go further. Ten per cent decided to go having to go into all the details of Spanish small
further. claims procedure?

Mr Armitage: It seems to me that if you analyse this,
Q368 Lord Lester of Herne Hill: What about the in the real cases of need, it is probably going to result
other 10 per cent? in the foreign purchaser, in your case of Spanish hotel
Mr Richards: Maybe we can provide follow-up services that are substandard, having better rights
information. The message is that yes, there are cross than a local purchaser if they do not have a small
border complaints but the level at which they are claims court there.
settled amicably without going to court or using any Lord Goodhart: The problem is not necessarily that.
alternative mechanism, is very high indeed. There may be a small claims court there but the idea

of the ESCP is that you will have a common
procedure so that Citizens’ Advice, say, in the UKQ369 Lord Neill of Bladen: One can go round
can give them advice on the basis of something whichlooking to see whether people have complaints which
is the same all over Europe and we will not have toare not being met. I would have thought in your case,
have diVerent files for telling people how to takeMr Richards, being involved in the travel industry,

you would be a very good source for receipt of proceedings in Spain, Greece Italy or anywhere else.
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easier to bring a claim. Similarly under the provisionsQ372 Lord Lester of Herne Hill: There will be
reciprocity so that if the Spanish travel to England of the fourth EU Motor Insurance Directive, a

claimant who has been involved in an accident inand are treated abominably in our hotels they will be
in the same position. another EU country is able to bring a claim when

they get back to theUK and once again this would beMr Armitage: I would be very surprised if, at the end
of all this, the system that comes in is suYciently handled by the foreign insurer’s agent in the UK or,

failing that, theMIB. These procedures are already insimilar in all Member States to allow that to be the
fortunate position. There will be significant place to help make it easier for victims of accidents

with vehicles to bring claims within their MemberdiVerences.
States. The system works reasonably well. It may not
necessarily be adversely aVected by the proposedQ373 Chairman: I thought it was a standardised
small claims procedure but our concern is more thatprocedure. If it comes in, it comes in as a newly
it is not mentioned anywhere in the small claimsdevised pan-EU procedure. It will be the same, will it
procedure. My ultimate concern would be that therenot, in all the states?
has not been proper communication within theMr Armitage: It might be but I think the local courts
Commission becauseMotor InsuranceDirectives arewill have their own individual ways of requiring
dealt with by a diVerent part of the Commission. Mythings to be done.
ultimate fear would be that it has not been thought
about and that, unless there is clarity, it will just leadQ374 Chairman: To some extent the regulation
to confusion in an area with motor claims where itdictates what options are open procedurally
works reasonably well already.although, true, there is a particular Article which says

that the procedural rules of the country in which the
Q376 Chairman: Does this scheme work across theprocedure is being carried through will apply. Article
entirety of the 25 nations of the EU?4 requires the various States who are handling the
Mr Jacobs: Yes and perhaps it even goes slightlymatter to operate a written procedure unless an oral
beyond that.hearing is deemed necessary and so on. The various

Articles stipulate the form of hearing and all the rest
of it. There will be that standardisation and Q377 Chairman:Does it make it unnecessary ever to

have to, for example, determine whose fault auniformity which will presumablymake it simpler for
everybody to be advised across Europe as to what the particular collision was?

Mr Jacobs:No. It helpsmake it easier to bring a claimscheme consists of.
Mr Armitage: That is why I used the term so that you can deal with an agent in the UK or in

your home Member State. It cuts out some of the“labyrinthine”. There are plenty of possibilities for it
to be quite diVerent. concern that the small claims procedure is trying to

address.
Q375 Chairman: Can I explore with the ABI their
reference in their helpful written evidence to the Q378 Lord Neill of Bladen:Howmuch is this scheme

advertised? As the Committee heard, I had anexisting Council of Bureaux mechanism for handling
disputes or actions arising from motor vehicle episode in a car in France. I was totally unaware that

I could have called upon your services to get me outaccidents involving vehicles or residents from other
jurisdictions? How does that scheme work? To what of a tight spot. I was falsely charged with having

returned a hire car in a damaged condition. Wouldextent are you concerned at the interface between
that and this proposal? the Bureau take up the cudgels on behalf of an

ordinary motorist in those circumstances? If so, I amMr Jacobs: Someone who has an accident involving a
vehicle from anotherMember State in the UK is able worried that the public do not know about the

facility.to have their claim handled by the Motor Insurers’
Bureau in the UK, which is a statutory body financed Mr Jacobs: I would not want to get into specifics but

on the general principle, underlying all of this,by the motor insurance industry in the UK. It is
better known for handling uninsured driving claims. whether there is a European small claims procedure

or not, there is going to be an issue around makingIf the foreign vehicle is insured and has an agent in
the UK, that agent will deal with the claim under the sure that consumers know their rights. I am not an

expert in the Council of Bureaux but one of the thingsMIB’s local control to make sure that it is handled
properly. If civil legal proceedings become necessary, I did to find out about this was to look at their

website. Their website has lots of informationthe service of proceedings must be accepted either by
the foreign insurer’s agents or the MIB. If you are available. Clearly if you do not know the website is

there it is no use but they are certainly trying to makeinvolved in the UK in an accident with a foreign
vehicle, there is already this mechanism to make it sure that people are aware of their rights.
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Q386 Chairman: What happens if two consumersQ379 Lord Lester of Herne Hill: It is quite important
for us to know what is happening in the real world. collide? Do you represent both?

Mr Jacobs: If you were driving your own car withHow far is this scheme known across Europe? What
eVorts are made to make the consumer aware of it? your own insurance policy abroad, the MIB in the

green card provisions covers those issues.Mr Jacobs: I am not sure what eVorts are made. The
green card system as a whole is reasonably well
known, not least because you had to physically carry Q387 Chairman: If you hit an Italian in France, you
a green card. That is no longer the case. We can give have two people abroad driving their cars in a third
you some data on the number of claims made under country. It does not sound as if it is as all
that system. I know it is relatively few, hundreds encompassing a scheme as this original paragraph of
rather than thousands or tens of thousands.Whenwe your statement suggested.
consider the number of journeys made in other Mr Jacobs: It depends whether or not you are
countries, it is a relatively small proportion of the travelling in your own car or a hire car.
number of cars taken abroad.

Q388 Lord Goodhart: If you are going to give us
further information on this, it might be useful toQ380 Lord Lester of Herne Hill:Myquestion is what
know what sort of proportion of claims that youeVorts are made across Europe to inform the
handle are below the ƒ2,000 ceiling for theEuropean consumer about this system, including
proposed ESCP.perhaps citizens in the European Commission who
Mr Jacobs: Yes.would seem to be fully aware of it. Could you write

to us and tell us about that?
Mr Jacobs: Yes. Q389 Chairman: Assuming that there is to be such a

scheme, how would you like to see “cross border”
defined?Q381 Lord Neill of Bladen: With respect, does not
MrRichards:There are and have been identified somethe green card system come into operation if you take
areas where there are definitions that exist.your car to France or onto the continent?

Mr Jacobs: Yes.
Q390 Chairman: Legal aid regulation?
Mr Richards: As an example. Because the internalQ382 Lord Neill of Bladen: It does not apply at all to
market and cross border are synonymous, I imaginewhat I was describing where you hire a car in France.
there are probably other areas where there areYou do not have a green card.
attempts at definition. What I am not too sureMr Jacobs: No. If you have a hire car you are most
about—this would need to be clarified—is to avoidlikely to have insurance in that Member State.
creating another definition that may be slightly
diVerent to ones that exist. I am also considering that

Q383 Lord Neill of Bladen: Would the MIB be the European Commission is embarking on a review
interested? of contract law and the consumer acquis, the
Mr Jacobs: I am not sure. consumer directives. I imagine a key part of the

process is to look at the issue of cross border.
Q384 Lord Neill of Bladen: A very large number of Although the definition that is in your questions that
people do go abroad and hire cars. comes from the Legal Aid Directive is on the face of
Mr Jacobs: We did not mention the Council of it a reasonable one, is it contradicted elsewhere? Is
BureauxMechanism in the context of whether or not there a better one elsewhere?
it calls into question whether you need a small claims
procedure, but I think we mention it in the context Q391 Chairman: The CBI have not done any
that for some specific cases there already is a system. research to see if there is a better one elsewhere?
That system appears to work well so if any other Mr Richards:We have not.
system comes forward we would need to be clear
about how it would interact with the existing system. Q392 Chairman: And the ABI?

Mr Jacobs:Wehave not either but we agree with what
has just been said. We need to be clear, if there is aQ385 Chairman:You say the Bureau only represents
need for yet another definition, why the existing onesconsumers. Looking at the other side of the problem
are not good enough.Lord Neill faced, what happens if the hire company

had had a genuine claim against somebody who
returned a car damaged. Would you represent that Q393 Chairman: As for the jurisdiction, the revised

draft makes it clear that the Brussels regulationthe hire company?
Mr Jacobs: No. would apply. Does that seem to you to present
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Q397 Chairman: If you do not have a scheme withproblems?How do consumers understand that? How
do they know where to make the application? such simplification as it carries with it, you are simply

forcing them back onto the domestic system. You doMrArmitage: I think business finds it quite diYcult to
not escape the Brussels regulation. You still have tounderstand the Brussels regulation, as do consumers.
apply it in applying the domestic scheme.It is not easy to read.
Mr Richards: That is correct but I would also stress
the point I made earlier. That is: do not assume that

Q394 Chairman:You would pray it in aid in support every dispute would end up in a legal process. The
of your doubts as to the eYcacy of the system as a evidence suggests that most disputes are settled
whole? amicably and it is very much the minority of what
Mr Armitage: Yes. appears to be quite a small number anyway that

would end up in a legal process. It is that basis on
which we take the approach that we do. If there wasQ395 Chairman: If the system is to be, any
other evidence we would look at it again.suggestions as to how to make it easier to follow

and apply?
Mr Armitage: To give one illustration, we were
talking about this on the way over. Although, as I Q398 Lord Lester of Herne Hill: I wonder whether
was saying earlier, the general principle seems to be the evidence might not be common sense about our
that if you buy goods from a trader in a foreign own experiences as people who travel. If we go
country your case will be heard in the courts of that abroad and buy a dud camera or we have an accident
foreign country, there is an exception, say, where the in a multi country party situation and it is a small
director directs his selling in the consumer’s country. claim, with diVerent languages and diVerent legal
Does that mean direct selling in relation to what is systems, unless we aremad, we probably drop it most
being sold or in a wider sense does it mean that it is a of the time because of the opaqueness and complexity
large organisation and they embark on selling in that of the situation, dowe not?We just do not bother.We
foreign country? It is all a bit uncertain. decide it is bad luck and sowe do not pursue it. Is that

not right?
Mr Richards: Being a lawyer, I always look forQ396 Chairman: If they advertise in a foreign
evidence and I am not sure there is evidence. Humancountry, what is the CBI’s present advice to them?
nature is such that, yes, peoplewill take the easy routeMr Armitage: We do not have advice on it. It is not
and if the amounts involved are not huge they maysomething we have looked at in detail because in
well decide that it is not worth bothering. Thepractice I do not think there is a great deal of cross
evidence that comes from the European Consumerborder litigation on this.
Centre that deals with queries is that a number ofMr Richards: What compounds the problem from a
those are settled because there are very goodconsumer and a business perspective is the guidance
procedures already in place, developing and gainingthat exists. If you look at the Department of Trade
awareness amongst the public all the time, to help theand Industry’s guidance on the Brussels regulation,
consumer get in touch with the supplier. I would sayhaving read that just before attending, I was very
that is the major hurdle in that situation. The firstunclear on an example that was given there of a
stage is contacting the person you have a complaintconsumer travelling physically to another country,
about and then trying to get some redress. The vasttransacting in the other country, and where they
majority of those settle. Those queries do not becomewould be entitled to pursue their dispute simply
legal disputes, despite the fact that they are able to getbecause that business was advertising its business to
in touch with the trader. If that is the case, thethe consumer’s original country, even though it had
development of that informal process which is whatnothing to do with the transaction itself or the reason
is happening in Europe seems to me to be a far betterwhy they travelled to that country. It may be that I
way of dealing with what appear to be the kind ofmisread it but I read it about five times and ended
disputes which get settled: low level consumer

with the same conclusion each time. That is in
disputes.

guidance to the regulation and guidance, in my view,
is supposed to clarify things rather than confuse them
still further. It is definitely an issue that is confusing

Q399 Lord Lester of Herne Hill: We simply do notto all from a very practical point of view. In a way,
know how many people there are, like me, who whenyes, that does underpin our argument that currently
they travel abroad and get into these diYculties withwe do not see that there is an easy solution to a
small claims simply decide to do nothing about it.problem that we also see does not exist in a

widespread way. Mr Richards: I would have to agree.
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Q406 Chairman: Much then depends on what theQ400 Lord Lester of Herne Hill: Would it not be
sensible to try to deal with that problem by making it costs provision would be under the scheme.

Ms Larnder: Yes.easier for people like me to be able to settle small
claims?
Mr Richards: I do not believe that having a Q407 Chairman: I doubt anybody would question
European-wide small claims procedure would be that it is a good idea to put into a claim form
seen by the consumer as being any easier than having something like question seven suggests. Does
a European consumer centre that helps you sort out anybody have any comment on that?
where a dispute exists at the moment. Mr Richards: I believe it is absolutely right to

encourage rather than compel parties to settle. From
the ABI’s perspective, the civil procedure rules thatQ401 Chairman: 80 per cent of what total number
exist in the England and Wales process do apply toare settled amicably?
small claims as well. The view is that if parties get asMr Richards: I can provide that information
far as court and have not explored the options, theyafterwards.
could be sent away to explore the options. If they
simply refuse, there could be a cost penalty against

Q402 Chairman: Are we talking of hundreds or them even if it is a small claims track case under the
thousands. The remaining 20 or 10 per cent that you current process.
are sure are unsatisfied may be a substantial number. Ms Larnder: It does apply to small claims. The point
Mr Richards: The figure that came from the pilot of I was making was in relation to the costs. The cost
the European complaint form which I think was rules do not apply in small claims but obviously, even
spread over three, possibly four, years dealt with under the small claims track, parties are encouraged
about 12,000 complaints. If that is averaged out, it to go away and try to sort out their diVerences.
was an 80 per cent successful resolution without
having to go any further. Q408 Chairman: There is not a sanction of an

adverse costs order through being uncooperative in
any attempts to resolve their diVerences?Q403 Chairman: On ADR, at the moment there is
Ms Larnder: Under the small claims procedure, thethe rather bland exhortation in Article 9(4) that the
presumption is that there will be no order to costscourt should try where appropriate to seek to reach a
save for fixed costs. However, it can be taken intosettlement between the parties. That is always
account if behaviour is considered to bedesirable where possible but can you see any way of
unreasonable.giving teeth to that or any way of improving on the

rather bland encouragement?
Q409 Chairman: Has it ever been consideredMs Larnder: The ABI’s position is that the European
unreasonable simply to say, “I want a determinationsmall claims procedure should encourage ADR. The
in court and I am not prepared to discuss it”?only caveat to that is our knowledge in relation to
Ms Larnder: I do not have any direct evidence onADR in other jurisdictions is limited. Therefore,
that.there has to be a level playing field. That is one point
Lord Lester of Herne Hill: I have some knowledgeto take into consideration. It depends what potential
because I was involved in a case in the Court ofimpact any rule within the European small claims
Appeal about it on behalf of the Law Society. I seemprocedure would have. If you say that parties are
to remember the Court of Appeal took the view,encouraged to settle disputes and what steps have
which was the Law Society’s view, that it would notyou taken, you have to think: are there any potential
be sensible to build a cost deterrent into ADR at all.consequences of that?
Chairman: Least of all in relation to the small claims
procedure.

Q404 Chairman: What sort of consequences have Lord Lester of Herne Hill: This was generally.
you in mind?
Ms Larnder: In the jurisdictions of England and

Q410 Chairman:What schemes already exist in largeWales, not in the small claims procedure but all other
companies in the way of oVering ADR facilities?claims, the court can take it into account where
MrRichards: “Schemes” would be the incorrect wordparties have considered ADR. The consequences are
forwhat large companies do. The thrust of whatmostcost consequences.
large businesses do is to deal with complaints through
internal procedures. The question itself says “internal
ADR facilities”. My view of ADR would beQ405 Chairman: It just goes to the general

reasonableness of their behaviour? something that was external and independent,
whereas internally yes, they do have procedures inMs Larnder: Yes.
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Q415 Chairman:You do not knowwhether the sameplace to deal with complaints because inevitably they
get them. There are two reasons why that works in opportunities for consensual resolution of a claim in

the interests of the good name of the businesspractice. One is economics. Companies do not want
to go to court, even the small claims track, if it can be operate?

Mr Richards: I do not. The issue of codes of goodavoided because there are costs attached to it. They
may not be legal costs but there will be travelling, practice and what they stand for has historically been

peculiarly British. I do not know why, but it ispreparation and all the other costs. The other is the
desire to protect reputation. Certainly with larger certainly picked up within Europe and is now

mentioned very specifically in an increasing numbercompanies in an increasingly competitive domestic,
European and for many larger companies global of papers issued by Europe. There is a movement

towards providing consumers with codes of practicemarket place, reputation is absolutely key wherever
their customers may be. that have teeth with means by which consumers can

have their disputes sorted without having to go to
court.

Q411 Chairman:What about trade associations? Do
they oVer any form of internal means of assessment? Q416 Chairman: There is no limit, on the face of it,
Mr Richards: Many do and that is increasing. My to the sorts of claim that can be resolved in that way?
own association at ABTA has the largest consumer Mr Richards: I believe not.
arbitration scheme in the UK.

Q417 Chairman: On the scope of the proposed
scheme, what do you feel about the proposed limit ofQ412 Chairman: Do they charge?
ƒ2,000? Do you think there ought to be a single limitMr Richards: It is cheaper for the consumer than
across the union or do you think there should begoing through the small claims track to go through
diVerent limits available within the diVering states?the arbitration scheme. There is a charge. There is
Mr Armitage: Given the diVerences in the UK,also a charge on the business and that is simply to pay
ƒ2,000 sounds okay but we feel it should be the samefor the administration costs and, in our case, the
in all states if this procedure is going to come in.Chartered Institute of Arbitrators and the

arbitrator’s fee. The impetus for that developing
Q418 Chairman: Do the ABI have a diVerent view?further is coming directly from the OYce of Fair
Mr Jacobs: Yes. ƒ2,000 is rather on the low side.Trading. Their consumer code accreditation scheme
DiVerent jurisdictions currently have diVerent limitshas very much brought to the fore the idea of codes
for their small claims procedure. ƒ2,000 can meanof practice with teeth being good for the consumer.
something diVerent to a claimant here and a claimantOne of the core criteria in those code requirements is
in other Member States. The important thing is thatassistance with dispute handling and an ADR
it should match the domestic small claims systemmechanism of sorts. There are now five trade
which seems to work well. The small claims limit inassociations that have achieved full accreditation
England andWales is £5,000. It wouldmake sense forfrom the OFT, ten still very close to achieving that
particular Member States to be able to set their ownand manymore coming up behind. That is a credit to
level as long as it is above the minimum level ofthe OFT and something that is making industry and
ƒ2,000.their representative bodies think very seriously about

how they can help their members sort out consumer
disputes. Q419 Chairman: The ƒ2,000 limit should be the

minimum/maximum level?
Mr Jacobs: You have to have at least ƒ2,000 and in

Q413 Chairman: Is this on a domestic scale? Did you England andWales we would argue that government
say it was cross border? should take advantage and make it equivalent to the
Mr Richards: I am not sure what the OFT’s specific small claims limit in England and Wales.
requirements are on that but from our own
perspective a complainant from anywhere in the

Q420 Chairman: We were told that Germany, forworld can use the arbitration scheme.
example, has a very low limit for its small claims
procedure—£600 or something.
Ms Larnder: ƒ600, I believe.Q414 Chairman: If you go to a hotel in Greece, do

they operate an equivalent scheme, or indeed
anywhere else? Q421 Chairman: They would have to have at least

the ƒ2,000 and no more than that?Mr Richards: There may well be other associations
for businesses and sectors in other Member States. I Mr Jacobs: Yes. 2,000 would be the minimum

ceiling allowed.could not claim to have knowledge of that.
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diVerent to what exists in England and Wales. ItQ422 Chairman: If we raised it to 5,000, that would
mean one could compulsorily subject an Estonian would be in rare cases and it would be open to both

sides to do it but both parties would enter into thedefendant to a claim for £5,000 under this procedure?
Mr Jacobs: Yes. process knowing that, if there was a complex issue—

and by that stage they probably would have some
inkling of it—there was a risk that that wouldQ423 Chairman: He might not be very happy.
happen.MrJacobs:The otherway of looking at that is that the

UK claimant would have to go through many more
hurdles making their claim if it was ƒ2,000 than if it Q427 Chairman: Does the ABI have any thoughts?
was a domestic claim. Ms Larnder: So long as there is clarity in relation to

the circumstances that would apply so consumers,
litigants, are aware of the circumstances that wouldQ424 Chairman: What about transferring cases out
give rise to a claim being transferred prior toof the scheme if they raised particular complexities, if
instigating a claim, so that parties are on an equalthey are likely test cases or they raise questions of the
footing and they know where the land lies. Thishonesty of a party or something like that? What does
would be an important feature.the CBI think about that possibility?
Mr Jacobs: This is not about creating a new smallMr Armitage: That would be a yes. I think the Bar
claims procedure in a vacuum. We already have aCouncil also gave a similar answer.
reasonably successful small claims procedure in
England and Wales. It would make sense to look atQ425 Chairman: You do not think you lose more
what works here and to try and build that into thisthan you gain because you lose the certainty on the
proposal. When we talked earlier about £5,000, thatpart of the claimant in being able to pursue his claim,
would be drawing on the limit that seems to workthe hypothesis being that it is a cheap and simple way
reasonably well here. When we talk about having aof claiming, but you would like to have that
get out procedure, if it is a very complex case, thatopportunity to transfer out on the part of the court
works under the current system so we think it makesthat handles the claim?
sense to build it into this proposal.Mr Armitage: It would be subject to the court’s

decision. If it happened to be a complex piece of law,
Q428 Chairman: Can we pass on to the legalthat would be the reason for transferring it further
questions that arise because, under the currentup.
scheme, the parties are not going to be required to
master the law in any way. That will be left to theQ426 Lord Lester of Herne Hill: Is there not a
judges in the country in which the application isproblem about what they call equality of arms in
made. Is that a feasible scheme? Do you have anyEurope, that on the whole the claimant would be in
diYculty in accepting that in this country districtan unequal position vis a vis the other party and it
judges and small claims judges should be in a positionwould be the other party that would be more likely
to decide what is the proper law to apply and suchthan not to say, “This is all very complicated. Please
other substantive issues of law as arise?refer it to a diVerent forum”? Would not that
Mr Richards: It would be feasible. It is possible forinequality of bargaining in the process tend to
that to happen under the current regime. I wouldundermine the central purpose of the scheme because
question the number of times when that is likely to bethe individual consumer would be unlikely to be in an
required, based on a purely factual dispute which Iequal bargaining position before the court?
believe most will be. If you consider what existsMr Armitage: Presumably in such circumstances it
currently with minimum harmonisation of Europeanwould be open for the consumer to make
laws, there are often great diVerences, despite the factrepresentations on the unfairness on the costs angle
that we have the same basic laws in place, for theto the judge.
consumer and for business in rights andMr Richards: I believe it would probably be in rare
responsibilities on top of that, depending on thecircumstances where this would happen. Most
Member State you happen to be in. It could happencomplaints are factual. Theremay be legal arguments
and it is feasible that it could happen with thisbut not necessarily complex ones. Where it does
procedure.Whether those judges are the right ones tohappen, looking at what exists in England andWales
deal with that, we would probably have to look at thewith the allocation procedure, there can be a similar
current experience.exercise here. That is often decided by the judge with

no representation from either party because the
judge, at the allocation stage, decides that there is a Q429 Chairman:As to the procedural law,Article 17

says that will be governed by the procedural law ofcomplex issue that needs transferring; or either party
can make similar submissions. It would not be the Member State conducting the claim. Do you see
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there. One potentially worthwhile solution is makingany diYculties in that? It is rather diYcult to see what
other provision could apply. sure that there is some easily accessible information

about how any diVerent procedure works so it is easyMr Richards: Our plea would be for as much
uniformity as is possible. Uniformity brings to look up what to expect when. It is clear that the

quality of the information available at the moment isconsistency and moves towards certainty.
Procedurally, I think that is something to strive for, not what it could be.
should this proposal be brought in.

Q433 Chairman: What about having the whole
process done on the internet? Would there be scopeQ430 Lord Neill of Bladen: What about the down
for that?side? It brings with it another rule book. You have to
Mr Jacobs: It makes sense for it to be able to be donewrite everything out. Nothing can be taken for
on the internet. I am not sure if we are ready at thisgranted.
stage for it to be compulsorily done on the internet.Mr Richards: I may take a diVerent view on whether,

just because you are striving for certainty, you need
every single detail absolutely set out. A certain Q434 Chairman: If both parties agree?
procedural framework would be probably quite easy Mr Jacobs: Absolutely.
to achieve so you would achieve that level of
consistency across the procedure in every Member Q435 Lord Lucas: Do you think there are any
State. There will always be diVerent interpretations, circumstances in which either the complainant or the
however short or long the rule book is. That is what defendant should be compelled to travel to the
keeps lawyers in business but I believe it is possible to courts? In other words, should the courts have that
do it in a very short form. power to say, “We need to see you in person” or

should they always be prepared to deal with evidence
Q431 Chairman: There are some procedural aspects at a distance?
of the scheme as proposed. We commence it in a MsLarnder:There could be circumstances where you
given way. We have already looked at one or two of have to take each case on an individual basis. If there
them. Do you see scope for further specified is merit in a party attending in a case, that may be the
uniformity of approach as to that? What else would case. However, there may be other methods of
you like to see in the scheme? At the moment, there is delivering evidence, not just online, so long as there
a discretion, for example, as to how you conduct it, are other available methods such as video
as to whether it is entirely in writing or whether you conferencing and the telephone. In England and
allow for an oral hearing. Would you want to be Wales I understand there are telephone hearings and
more prescriptive than that? video conference hearings which work quite well.
MrRichards:No. The fundamental procedure can be There are other methods to overcome this diYculty.
quite clearly defined. Within that there will always be It is a small claims procedure and obviously
some discretion with the judge deciding as to how proportionality has to be taken into consideration.
best to gather the evidence and the facts. That will
depend on the case. I fully accept that there will be Q436 Lord Lucas: It does not seem to be set out in
those diVerences but procedurally I believe it is this document that we are looking at that that should
possible to set down some procedures that would be the case. It would be open to the courts in England
always provide in every case so that there is that level to say, “I am not having these Greeks complaining
of certainty. about their holidays over here. They can jolly well

come and face the court” which makes life pretty
diYcult for the complainant. Do you think thatQ432 Chairman: Beyond what is already in the

scheme, what would you think it helpful to should be ruled out or do you want, as the likely
defendants in this country of the actions, always to beintroduce?

Mr Richards: I have not thought about it. able to say, “No, we need to see the complainant in
person”?Mr Armitage: The CBI does not have a lot of

expertise on procedure. I would think the comments Mr Armitage: It is very diYcult to be absolute. It is
probably easier in the case of goods and defects to sayof the Bar Council and the Law Society are much

more relevant. Mixing procedures does seem to be that travel would not be necessary. On the other
hand, if it is a claim for something like personalinherently diYcult.

Mr Jacobs:Whether you have one or lots of diVerent injury, slipping getting into a taxi or something like
that, one can quite see that particularly if you get theprocedures, one of the key issues is ensuring that

consumer claimants are aware of whatever the size of claim going up to ƒ5,000 or so it might be
necessary to allow for personal appearance just toprocedures are. We talked about whether this is a

proportionate response to the problem that might be test the evidence. What we do not want to see out of
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real concern and there is a degree of excessive fraudthis is that it operates as an easy get a cheque in the
post method for people who know the procedure. It in the system at the moment which suggests we might
is important to make sure that it does allow for a fair have the balance wrong.
trial where the circumstances warrant. In answer to
the question you pose, it is diYcult to say

Q439 Lord Goodhart: Going back to question fourcategorically that it is not required under any
about the need for an oral hearing, I can see that incircumstances.
some circumstances—it may be fairly rare—it might
be thought to be necessary to have some kind of oralQ437 Lord Neill of Bladen: You are the first witness
cross-examination. Could that not be conducted overwe have heard who has touched on an interest of
a video link without requiring the witness whosemine and that is the question whether you ever get
evidence is going to be examined to go to a foreignclaims which are fraudulent, either in the whole
country to be examined in the witness box?nature of the claim or in the quantum of the claim
MrArmitage: I think it could except my experience ofwhich is made. I see Mr Jacobs as recognising that at
video links is that they are not cheap, even inleast as a legitimate question to raise. I am interested
commercial litigation.because the clause in the original Directive says, “A

judgment once rendered by the judge is conclusive
and cannot be set aside on any ground whatever.”

Q440 Lord Goodhart: Nowadays you can probablyUnder the modified scheme, they have a rather
get Easyjet to somewhere for a pretty small sum butunintelligible exception for res judicata if you can
travel can be expensive, particularly if you haveestablish that the matter has already been litigated
accommodation as well. Video links might be likelybefore and you could not have raised that as a
to become cheaper in the long run?defence. That is an exception to the absolute nature.
Mr Jacobs: There is a point again aboutLeave that aside. The basic rule is it is
proportionality. It should be necessary to pursue theunchallengeable. I wonder whether there is a worry
most cost eVective option. In some instances thatthere if there was later evidence coming to light of
might be travel. I do not know how widely availablefraud or if there was a malingering complainant who
video conferences are across the EU but the onusjumps out of the taxi when he gets here but, when he
should be on both sides to find the most cost eVectiveis going to court, takes two or three minutes to be
way of reaching judgment.assisted out.

Mr Armitage: That would be one of the main
diVerences between this system and the system we

Q441 Lord Lester of Herne Hill:We know that oncehave at the moment with small claims which can be
you get the final judgment it is final and has to beappealed.
enforced. We know that the grounds for reviewing
the judgment under Article 16 are very narrow. We

Q438 Chairman: That brings us to the question of know that any appeal is not required under the
appeal. You can always apply to set aside a judgment scheme but it is up to the Member State whether
on grounds of fraud. I have no doubt that there are

appeals are available or not. Given the possibility offraudsmen around and I imagine the ABI
fraud, even though these are small claims, whyparticularly would think of travel insurance. I had
should there not have to be an appeal available in allalways understood that there are peoplewho take out
cases before the judgment becomes final? To go backtravel insurance and always reckon to get at least £50
to your point about judgments obtained by fraud,out of it.
that could be dealt with by way of appeal before itMr Jacobs: There is an issue about how you make
became final and had to be recognised and enforced.sure that any system ensures the claimants get the
Should there not be a mandatory requirement for thecompensation they deserve eYciently and how you
scheme to work so that there should be a possibilitybalance that against the need to make sure that
of appeal, without lawyers being required to befraudulent claimants are (a) deterred and (b),
present and without having an oral hearing?suitably penalised. One of the problem with our
Mr Jacobs: There is a strong case for there to be asystem both domestically and as it would apply here
right of appeal. Again, it is the proportionality point.is that if their claim is fraudulent you can take out
If there is an appeal, there have to be good groundscriminal proceedings but, in the day to day civil
for bringing it. We would not want anyone bringingcourts, the exaggerated parts of the claim might be
an appeal in the hope that they might get a betterstruck oV but full compensation would still be paid
outcome with the same evidence and the sameunder the rest of the claim. You do not really have a
outline. Youwould have to have good grounds for andeterrent. You almost might as well exaggerate

because you do not have that much to lose. That is a appeal which would need to be clearly set out.
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side bears its own costs is that you know in advanceQ442 Chairman: You could confine an appeal to
error of law, irregularity in the conduct of that there are no circumstances in which you will
proceedings or fraud in the claim. have to pay the other side’s costs and you achieve
Mr Jacobs: Absolutely. legal certainty because you do not have the vague

thing about proportionality built in as well. Would it
not be fair for the small business and the smallQ443 Chairman: On that basis you would support a
consumer to have a rule that each side bears its ownscheme which required there to be such a right of
costs?appeal?
Mr Richards: In the context of a procedure which weMr Jacobs: Yes.
are still uncertain about as to how it would look inMr Armitage: Yes.
practice, we would prefer that facility for not
disproportionate costs but proportionate to the claimQ444 Chairman: On the question of costs, the CBI’s
and the process to be awarded, whether it is theposition is that they prefer the domestic scheme with
consumer or the business that succeeds or fails. Ifsimply a provision of limited, fixed costs. Is that right
there were a diVerent procedure—I cannot say whator do the CBI think there should be a provision for
that would look like—in reality we may take acosts?
diVerent view but as currently drafted we areMr Richards: The CBI view was that what came out
concerned that the cross border nature of this mayof the UK presidency draft was that there were two
throw up additional costs which, for a small businessoptions proposed. The second option to us appeared
to have to foot the bill whatever the outcome,to be the favourable of the two. Your Lordships will
however right they were throughout, would behave the presidency draft in front of you. It is where
something we could not accept. It needs to be athe unsuccessful party is the consumer and is
shared risk and if the consumer and business enterunrepresented by a lawyer or other legal
into this process knowing that there is a risk which isrepresentative. The court shall not award to the other
shared and proportionate to the claim, they have theparty any fees of the lawyer or professional legal
certainty of knowing that there are not going to beadviser which are disproportionate to the value of the
elements of additional costs attached in the same wayclaim. On balance, we would prefer that option.
as with the small claims track in England andWales.
There may be an illegal costs rule unless one party orQ445 Lord Lester of Herne Hill:That seems tome to
the other has done something really bad, but they willbe less appropriate for a small claims procedure than
have to pay reasonable travelling expenses, perhapsa simple rule that each side bears its own costs.
witness fees to the other side and they do not knowMr Richards: There was a concern based on a lack of
what those are at the outset. Again, proportionalitydetail about how this will look in reality that
is important and both sides will enter it knowing thatsuggested, because of the cross border nature of these
there is a risk.procedures, there would be the potential for extra

costs for business and for the consumer over and
above, for example, what exists in England and

Q447 Lord Lester of Herne Hill: You keep sayingWales at the moment, where there is eVectively a no
“small business” but it could be a big business.legal costs rule. To that extent, we felt that, without
Mr Richards: Yes.knowledge of what this would look like in reality,

that was a concern we needed to address in the costs
rule that would apply, not to allow disproportionate Q448 Lord Lester of Herne Hill: You have not
costs to be included. Many businesses are small and answered my concern about the chilling eVect of
the financial impact on a small business can be the having access to justice, of having any uncertainty in
same as on a consumer; whereas to have a diVerent the costs rule rather than a totally level playing field
rule would be inequitable and there would not be that between those parties and no order as to costs.
balance that you would expect in a simplified Mr Richards: I do not believe that there would be an
procedure. adverse eVect on access to justice per se by simply

having a process whereby you may have to pay the
Q446 Lord Lester of Herne Hill: What I am other side’s proportionate legal costs should you lose
suggesting is that what chills people with very limited your case at the end of the day.
means of having access to justice of any kind is the
risk as to costs and the uncertainty as to their liability

Q449 Lord Lucas: What do you mean byfor costs if they lose. Therefore, given that this is
“proportionate”? If my claim was for ƒ500, whatmeant to be a small claims procedure to facilitate
would you think proportionate was?access to rough justice in this area, the advantage of

having a rule which is clear from the outset that each Mr Richards: I could not possibly comment.
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judgment on the basis of what is put before him. IfQ450 Lord Lucas: If you cannot, how can the
consumer have a clue? some of that is in a foreign language that he does not

understand, a lot of the onus here is on him.Mr Richards: It depends on the procedure, the
amount of claim, what is involved in preparing the
case. As drafted, it is very diYcult to know what it Q455 Chairman: Do you see it as being an expensive
will look like in reality. To say what is proportionate aspect of the scheme? Is translation an expensive
to a scheme that may or may not look like X or Y service? How much material do you think one is
would be very diYcult. considering?

Mr Armitage: It can be quite expensive. The parties
Q451 Chairman: The proportionate cost could and the judge may understand French and a little
exceed the claim. If you are litigating in England German etc., but if the documents are put before the
where lawyers are expensive, if your honesty is at court there is a suggestion that they are germane to
stake—? the case. Without a translation, I am not sure how
Mr Richards: I would not rule out that possibility. you can proceed.

Q452 Chairman: What about the ABI? Q456 Lord Neill of Bladen: Presumably this arises
Mr Jacobs:We share the CBI’s fundamental concern

anyway at the moment in cross border cases wherethat the proposal drafted by the Commission
you are dealing with another language. If you have itcontains imbalance in that one party is exposed to
translated, there is the problem of who does thecosts and the other is not. In the context of fraudulent
translation to make sure it is fair and accurate.claims, that would be an unhealthy development.
Mr Armitage: This is a bit more relaxed becauseWhere we slightly diVer is that we believe the system
usually documents are translated. It is like courtworks pretty eVectively in the small claims
actions in general. The costs frequently are totallyprocedures in England and Wales. That involves no
disproportionate to the amount in question which isliability for costs save for fixed costs and
one of the problems. The presidency text seemsdisbursements. That would seem to be a sensible
entirely reasonable. It gives a certain amount ofsystem coupled with the fact that you need to make
flexibility.sure that there is clear information available for all

sides of the debate so that they are able to get access
Q457 Lord Lucas: Mr Richards raised the questionto understanding what the system is without needing
of whether there was any evidence for a need for thisnecessarily to seek legal advice.
procedure. Mr Jacobs raised the question of fraud. Is
there any evidence that there is a level of fraud in ourQ453 Chairman: On the question of languages, very
own small claims procedure? In other words, thatlittle is provided for in the regulations for that.
there are techniques which have been developed byArticle 4(7) is the only one that specifically touches on
fraudsters which could be transferred to thethe problem and that provides that if any additional
European system or is it a reasonably fraud-freedocument received by the court or tribunal is in a
system?language other than the language in which the
Mr Richards: I do not believe there is evidence ofprocedure is conducted the court or tribunal may
fraud in the procedure. There may be a use by someonly require a translation of that document if the
people out there who know how to use the systemtranslation appears to be necessary for rendering a
fraudulently to put extra pressure on business thatjudgment. Do you find that satisfactory? Do you
does not want to go to court for expense reasons orthink one is going to run into diYculty with expense
PR reasons and will be almost forced into a corner asbecause of the cross border character of this whole
a result, which is an entirely diVerent issue.process and the obvious problem that one party may

have in following whatever is produced in evidence
by the other party and the Court likewise? Q458 Lord Lucas: It is not something you could
Mr Jacobs: The presidency text contains additional document?
material on languages and that looks like quite a Mr Richards: I think it would be impossible to
balanced addition to the text. That is the new document.
Article 4(8). Mr Armitage: It may not necessarily be fraud. It may

just be people bringing slight cases on the basis that
the cheque will arrive in the post. Whether that isQ454 Chairman: You are quite right. How do you

see that working? fraud or not, it may be just exploiting a slight chance
of a complaint on the basis that the cost to theMr Armitage: In practice, would it not be up to the

judge? It is up to either party to ask but the judge has business is going to be so disproportionate that a fine
of some sort is highly likely.to satisfy himself that he is giving a reasonable
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could think about that and write in. At the momentMr Jacobs:There are two risks. One is that you do not
want a system that encourages people to bring claims it seems to me that Article 4(7) has all kinds of

problems about fairness and legal uncertainty whichon the basis that it is cheaper for businesses and
defendants to settle rather than contest because that need to be resolved in a regulation in particular.

Mr Armitage: We certainly will respond on that butdrives fraudulent claims further. We have done some
analysis, trying to quantify the extent of fraud I have also in front of me the UK presidency version

which seems much better.committed against insurance products, which is quite
a diYcult process by definition.

Q460 Lord Lester of Herne Hill: Where do I findMr Richards: On the UK environment, there is
that? I plead ignorance and negligence.certainly an important issue that business has to
Mr Armitage: It says that the court or tribunal maygrapple with day in, day out. That is consumers’
require a translation of that document if theawareness of what their rights are and the level of
translation appears to be necessary. That seems tomecompensation theymay achieve in law. Theymay not
largely to be rendering it up to the judge to decide.be driven by fraudulent intent but they may be driven

by an intent that is from ignorance. There is a big
Q461 Lord Lester of Herne Hill: What about all themove in this country to try and provide consumer
other stuV in paragraph seven? Has that gone?education about rights and responsibilities. The OFT
Mr Jacobs: It has been tidied up.again is driving that alliance forward. That has to be
Chairman: I doubt if it would resolve all youra good move but an analysis I did with the ABTA
concerns about obscurity. Another very obviousarbitration scheme showed in those cases where the
concern about obscurity in the new revised regulationconsumer was claiming a complete refund of the
is in Article 2(1) as to scope. It says that “Theholiday cost only 16 per cent got it. 27 per cent got
Regulation shall apply in civil and commercialabsolutely nothing at all because they had no valid
matters whatever the nature of the court or tribunal,claim. The rest got somewhere in between. Tome that
where the value of a monetary claim or estimatedshows that the consumer is going into a formal
value of a claim for goods or services exceeds 2000process, which arbitration is, believing they are
euros”, which does not make any sense at all.entitled to something and, in a large number of cases,
Nobody is claiming n the small courts scheme or anythey have no legal basis for claiming anything at all.
other scheme for goods or services. At least I do notWhat is driving them through that is largely to do
understand them to be doing so. If you did have anywith expectation, a lack of awareness and a lack of
thoughts on the revised proposal and its language,information and advice. That is one of the things that
you have great resources open to you—the CBIbusiness has to grapple with day in, day out, trying to
particularly—and it would be very helpful to us if yousettle reasonably, but the consumer is never going to
could include wider comments on the draft thanaccept a reasonable oVer because they believe they
perhaps we have discussed today.are entitled to much more than that.

Q462 Lord Neill of Bladen: I think Mr Armitage
Q459 Lord Lester of Herne Hill: Bearing in mind talked about the Commission’s four year test
that this is a proposal for regulation, not a Directive programme which they were trying to collect
so that not only must the end be implemented but the evidence on?
means in the regulation must be implemented, there MrRichards:That was the consumer complaint form
is a need for particular clarity. I do not knowwhether that was trialled for a period of about four years.
you have a copy of the proposal in front of you. If you
look atArticle 4(7) dealing with languages, bearing in Q463 Lord Neill of Bladen: A consumer complaint
mind this is probably already translated into 16 or 18 form to see whether it was an adequate instrument
languages within the meaning of 1348/2000, I do not that could be used across the community?
understand what is in Article 4(7) about languages at Mr Richards: Yes.
all. Therefore, I wonder whether you do because it
seems to me completely unclear as to what the Q464 Lord Neill of Bladen: When did that happen?

Mr Richards: Within the last four or five years itobligations are about the translation of documents to
ensure a fair hearing, what documents are to be and ended so fairly recently.

Chairman: Thank you all very much.what the recourse is to be. I would be helped if you
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Supplementary evidence from Association of British Insurers (ABI)

(Note prepared by the Motor Insurers’ Bureau (MIB) covering the questions raised on the Council of Bureaux)

Q376 The Council of Bureaux (CoB) has 44 member bureaux including all European states west of the Ural
mountains and the Caspian Sea with the exception of Russia and the three Caucasus Republics. Russia and
Georgia are currently negotiating with the CoB to become members.

Q378; Q379; Q380 The Green Card System is not advertised to the general public. Neither it is believed do
individual national bureau advertise their existence. However motor insurers and motor claim lawyers in
Europe have 50 years’ experience of the operation of the system and it is very well known to them. Claims are
settled after the insurer or lawyer of the victim of an accident makes contact with the insurer of the vehicle
responsible for the accident, whether the vehicle is domestic or foreign. Settlement takes place under the law
of the country of the accident. In the relatively rare cases when this does not happen within a prescribed time-
limit then the Council of Bureaux rules take eVect and the claim will be paid by the bureau in the country of
the accident and the claim will be reimbursed by the bureau of the country of the vehicle held responsible for
the claim.

Q381 All countries initially joining the system are required to provide a Green Card as proof of motor
insurance cover when traveling abroad. In some countries such as France and Belgium the Green Card has
been incorporated as the domestic proof of the existence of a valid motor insurance policy for the vehicle.
Within the EuropeanUnion the specific requirement for a Green Card no longer exists as under the 1stMotor
Insurance Directive 1972 all vehicles within the European Union are deemed to be insured on the basis of the
existence of their national registration plates and do not require documentation to prove the existence of valid
motor insurance cover. It is apparent that the level of consumer understanding of the existence and functioning
of the Green Card system has reduced in those countries where the Green Card is no longer required and this
is a particular problem in Western Europe apart from Belgium and France. However, in practical terms it is
not necessary for people to be aware of the existence of the system, it simply functions in the background and
it is recognised as a practical eVective claims settlingmechanismby theUnitedNations EconomicCommission
for Europe, the European Commission and the national authorities of the countries in which the Green Card
system operates.

Q382; Q383; Q384 As far as hire vehicles are concerned they operate and are insured under the national laws
of the country in which they are registered. A third party accident caused by a hire car either domestically or
abroad would be treated in exactly the same way as an accident caused by any other vehicle from that country.

Q386, Q387 Over the years practical rules have been developed within the Green Card system for most, if not
all, combinations of third party liability accidents involving vehicles registered in diVerent countries. The
bureau system guarantees the reimbursement of all claims occurring under existing Third Party Motor
Liability legislation in all member states of the European Union as well as the third country members of the
Green Card system.

Q388 Because most accidents involving foreign vehicles are settled within the European Union under the
normal procedures of inter-insurer relations the Council of Bureaux has no accurate data on the total number
of accidents settled under the Green Card system. Our best estimate is based on a the annual CoB survey of
bureaux statistics. The latest (2004) survey showed that across Europe approximately 300,000 accidents a year
are settled under the Green Card system. The proportion of claims that are claims that are below the ƒ2,000
ceiling proposed for the European small claims procedure are not known. The attached table of average
MTPL (motor third party liability) claims in selected countries of the European Union, published by Swiss
Re may be of interest (not printed with this Report).

Supplementary evidence from the CBI

Keith Richards undertook to provide additional information about the pilot of the European Complaint
Form and statistics from the European Consumer Centre.

The report on the pilot on the European Complaint Form can be found at http://europa.eu.int/comm/
consumers/redress/compl/cons–compl/acce–just13–en.pdf

The pilot of the form lasted for just over one year between May 1999 and August 2000 and the results were
based on 12,062 forms being used during that period. Mr Richards’ reference (page 17 HL) to the pilot being
“spread over three, possibly four, years” was therefore slightly out. What he should have said was that it
finished four or five years ago.
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The pilot report says (page 5) that the form was the first point of contact with the professional (the trader), in
53 per cent of cases the consumer having taken no previous step vis-a-vis the business. In 54 per cent (page 7)
the business then responded to the consumer using the form and in 80 per cent (as referred to byMrRichards),
consumers were satisfied and accepted the business suggested means of settlement. In another 10 per cent (half
the remainder) the consumer informed the business that it intended to use the available ADR scheme.

Of the 12,062 forms used, almost half were settled and of these over half were settled out of court, with 48 per
cent being settled “amicably” and less than 1 per cent had to go to court (page 8).

Mr Richards’ references to the European Consumer Centre statistics were actually to a set of statistics which
have yet to be published, but the point was that the European Consumer Centres across Europe are there to
put the consumer in touch with the trader across borders; and the UK results show how successful they are
not only in doing this but in then helping to resolve disputes without the need to go further. The last complete
statistics for the UK are at http://www.euroconsumer.org.uk/uk–eec–2004–report.pdf

19 December 2005
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WEDNESDAY 30 NOVEMBER 2005

Present Browne of Eaton-under-Heywood, L Lester of Herne Hill, L
(Chairman) Lucas, L
Clinton-Davis, L Neill of Bladen, L
Goodhart, L Norton of Louth, L

Examination of Witnesses

Witnesses: Baroness Ashton of Upholland, a Member of the House, Under-Secretary of State
for Constitutional Affairs, Miss Pat Reed, and Mr Edwin Kilby, Department for Constitutional

Affairs, examined.

Q465 Chairman: I hope you have all had the rather because you are not planning to be in the rest of
lengthy series of questions which we want to address Europe for a while, or whatever, you bring the
at this stage. We have, of course, the revised purchases home and again they do not work or they
regulation, again I think under your aegis, the aegis break, or there is something wrong with them, you
of the UK Presidency, and obviously we want to have got a procedure which enables you to deal with
discuss certain aspects of that. Couldwe perhaps deal that. So we hope this is a very practical measure for
with these questions in the order they are raised. citizens to be able to sort out these kinds of disputes
First, the Government, of course, are supporting the when you are purchasing goods either on the internet
proposal but can you give us a good example of how or in person.
this new proposed scheme would bring real benefits
to an ordinary citizen or business? Minister, we are

Q467 Lord Lucas:Two questions on that. Firstly, ongrateful to you for being here. I do not knowwhether
the internet, does that mean that you can advanceyou are proposing to answer the questions or whether
somewhat on the rather foggy advice which isyou are leaving that to your oYcials.We are happy to
currently on the website as to whether an internetbe addressed by either.
purchase qualifies as cross-border or not, to theBaroness Ashton of Upholland: Thank you, my Lord
extent of whether, in other words, I am entitled to sueChairman. My plan was to answer the questions
in the English court or whether I have to sue in thewhere I felt I would be able to give the Committee a
court of the person who is selling the goods? Sincesensible and good contribution, but I do have two
almost all internet sites exist in some form in English,technical experts. As you recognise, some of your
does that mean that they are directing their selling atquestions concern the Working Group, and so on,
us, or just that it is such a general internationaland I will leave that to the oYcials. We will make it
language that it cannot be construed as beingclear who is answering at that point.
directed specifically at the United Kingdom?
Baroness Ashton of Upholland:Theway I interpret thatQ466 Chairman: Thank you. On that first question,
is that of course a lot of business language is English,you are going to deal with that, are you?
and indeed one increasingly sees across Europe thatBaroness Ashton of Upholland: I am, because this is an
in the world of consumer activity English is used. Ofarea which again, as I said at the beginning, my Lord
course, on the internet, as you will know very wellChairman, is very important in terms of providing for
from your own experiences, Lord Lucas, there is theordinary citizens the benefits of being part of the
opportunity to go onto a site and then have theEuropean Union. Two examples which I have been
English version of that site available to you. I thinkusing in discussing this with colleagues and other
increasingly one sees companies selling directly. TheyMember States, and indeed across government, are
might be well-known manufacturing companies infirstly that the increasing use of internet purchases by
diVerent parts of the EuropeanUnion, it may be sitespeople who wish to purchase goods is something
which are selling a multiplicity of goods who have awhich many of us have benefited from. Of course,
range of diVerent sites which are applicable tousing a credit card takes you into a diVerent world,
diVerent Member States. What is more diYcult, Ibut there are certain purchases one can make where
think, for consumers at the moment is to know whatone uses a cheque sent later, or even a debit card,
to do if that goes wrong. Yes, if one uses a credit cardwhere the procedure will enable people who perhaps
it is more straightforward, but that is not alwayshave goods which either do not arrive or arrive and
available to people and not always appropriate. Sodo not work, and they are able to use that. The other,
we hope that if this measure is agreed and acceptableof course, my Lord Chairman, is if you are visiting a
across the European Union and we are able tocountry and you purchase something perhaps with

cash because you are using up the end of your euros produce it in a form we want, which is a simple
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would like to see this, this and this,” which wouldprocedure which people will find it easy to use, it will
enhance the opportunities for people to buy good reduce the amount of translation needed. Secondly,

what is very clear—and the European Parliament,value goods in diVerent parts of the European Union
knowing that there is redress if, for some reason, MEPs, have been very helpful in discussing this with

us—is that there are increasing opportunitiesthere is a problem.
through software packages to enable people to
translate immediately documents which have either

Q468 Lord Neill of Bladen: It tends to be put in been scanned into a computer or indeed are produced
benefits terms that we are looking at potential on the computer. So althoughwe recognise there is an
claimants making a claim. I am interested in whether issue about translation, we anticipate that (a) we will
you have thought about the position of potential be able to make sure it is minimised for now, and (b)
defendants. If you go on a tour, you go to half a that we will be able to find increasingly technological
dozen countries and then three or four claims come answers to that problem which will enable this
in from abroad as a result of debts you are alleged to procedure to go forward quite quickly.
have, or whatever. I just wondered whether there are Lord Neill of Bladen: Thank you.
advantages to the UK citizen with this process. Is it a
plus from that point of view?

Q471 Lord Lucas: Is there suYcient in this proposedBaroness Ashton of Upholland: I am sorry, Lord Neill,
regulation at the moment to ensure that theare you saying if they are the defendants?
Commission can impose a uniform form on all the
Members of the Community, in other words

Q469 Lord Neill of Bladen: Yes, if they are the somethingwhichwill be acceptable in all the courts of
defendants. all Member States so that we can have this automatic
Baroness Ashton of Upholland: Again, because we are translation standard form working?
trying to introduce a simple and straightforward Baroness Ashton of Upholland: The way we have
procedure, we hope it will benefit both in that it will approached that is not to suggest to Member States
be very clear what the procedure is, how it operates, that it is about the Commission imposing upon them,
and if we are successful in some the negotiations we for reasons which Lord Lucas will be fully aware, but
are making about the way in which we would look, rather to suggest that if we get the agreement in
for example, at costs and so on, it will enable people principle that one has a simple procedure, because
to sort these issues out more readily and I think feel that is what citizens need. If it is complex, they will
more confident either as a claimant or defendant. not use it and it will be totally pointless. Actually the

best way of doing that is, where possible, for people
to be able to fill in a simple, appropriate form relevantQ470 Lord Neill of Bladen:What about the language
to their particular case. There are inevitably going toproblem? I know we will come on to that later, but
be technical questions about what the form shouldthere are apparently 21 oYcial languages. We were
contain, but certainly on the order for payment wetold that by the European Ombudsman yesterday,
have had quite significant progress on that and thewho gave evidence to the Select Committee and
form is being produced. Therefore, I am hopeful thatproduced a valuable report. It is quite a large number
we will be able to do it for the vast majority ofof languages. I am not suggesting you have been to all
information which courts need, because frankly it isthese states, but you could get a claim coming in,
pretty similar. The issues which are going to be morecould you not, in a foreign language that you would
diYcult technically to resolve, as I have indicated, arenot know?
those additional pieces of evidence which people willBaroness Ashton of Upholland: The way we are
want to produce and making sure the courts have aapproaching it, both in terms of the order for
very clear way of operating, enabling it to bepayment and indeed the small claims procedure—
minimised in terms of the amount of translationand you are right, I think we will come on to that
which will be needed.later, but if I might just deal with it very briefly—is

that again because we have the benefit of computer
technology it is possible to start designing forms Q472 Lord Lucas: That same drive towards

uniformity but actually no imposition will apply towhich one fills in in one’s own language but it is sent
to the court in the language of the court, because that any language translation engines which are used?

Youwill not knowwhich ones theGreeks will accept,is straightforward. You have tick boxes where you
are able to do it. When it comes to additional and for instance?

Baroness Ashton of Upholland:We will have to look atsupplementary information, there are two things we
are looking at. One is the role of the court in that. One of the interesting aspects of this will be, if

these procedures are successful, whether those whodetermining what additional information it needs.
For example, one could produce a list of information are involved in the production of software will see it

as an opportunity as well. Certainly we recognise thatwhich is available and allow the court to say, “We
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Q477 Chairman: Passing on to jurisdiction andalready within the European Union (and, as I say,
applicable law, questions three to six, I am looking atMembers of the European Parliament are aware of
page 14 of the Presidency re-draft. It does, of course,this) you do have software available which can
state that the Brussels Regulation will apply totranslate. You are right to suggest that we will have
jurisdiction here. Some of our witnesses have raisedto make sure that it can be verified in some way to
concerns about the clarity of Brussels, even when it ismake sure it does actually translate in the way it is
summarised by government guidance. Have you anysupposed to, but I think we can get quite quickly to
concerns about customers applying these rules, andsome technical resolution of that as the software is
do you think there is perhaps a case for a simple andavailable to do it.
dedicated jurisdictional rule for consumers within
this scheme?

Q473 Lord Lucas: We are committed to providing Miss Reed: First of all, I think the guidance which
our own citizens with a single useable interface to this some of your other witnesses have cited is not the sort
system? The whole question of jurisdiction and of information which we would want to give to
language and dealing with the forms will be litigants. What we propose is something which is
something where they can go into the library and clear, plain, in simple English so that people can
bring up the internet and there it will be, incoming or easily understand it. Courts will, of course, provide
outgoing? assistance as necessary. So we actually envisage it
Baroness Ashton of Upholland: I think it has to be being rare that somebody might need legal advice
like that. about a jurisdictional issue. We would also hope to

influence the civil justice network to provide similar
information. In reality, we actually think most cases

Q474 Lord Lucas: We will do that for them? will be quite straightforward in terms of jurisdiction.
Baroness Ashton of Upholland:We have to do that.We We think there will be relatively few where it will
have not sat down and actually negotiated how it present problems. For consumers the jurisdiction is
would work, because there will be a number of normally where they live. For businesses, if they are
outlets, of course, not least because people will want dealing with consumers they will be working in
to arrive in their local court and ask how to do it. You another country but of course they will be using the
are right about libraries, Citizen’s Advice Bureaux, same procedures. So we hope it will be relatively
consumer organisations, the DCA, government straightforward. In terms of whether or not there is a
websites, and so on, but what I envisage us doing, case for a dedicated jurisdictional rule, the
which will be the only practical way in which this is Government does think there is a need for this, to try
going to work for citizens, is that wherever they and improve the situation for defendant consumers
access it they are directed in the same way to a single and that is the purpose of Article 2a, which I believe
point which actually enables them to follow the we are coming on to.
procedure very simply. If we do not do that, frankly
they will not use it and it will not be successful. Q478 Chairman:We come on to that next, yes.What

does that add to 16(2) of the Brussels Regulation?
Miss Reed: With a defendant consumer, where theQ475 Chairman: That is very helpful. That
contract is against an individual consumer, theanticipates to a certain extent some later questions,
judgment must be given where that consumer lives.but in the meantime shall we stick to the order of
So, again, it is reassuring the defendant that the casequestions which we have got? We have really dealt
will be dealt with in his Member State.with, I think, as far as we are going to get today with

cross-border cases, have we not? You have indicated
Q479 Chairman: Where he is the defendant?your ambition in eVect to carry over into this
Miss Reed: Yes, where he is the defendant. Brusselsproposed regulation the same definition of what is
already provides for the claimant to have his casecross-border, as in the European payment order
heard in his Member State.regulation, is that right?

Baroness Ashton of Upholland: That would be my
Q480 Chairman: I am trying to work out theambition.
consequences of that. Does that deal similarly with
the proposed new 3(5)(a)?

Q476 Chairman: You do not see any material Mr Kilby: My Lord Chairman, if I could come in
distinction between the two schemes? here? Article 2a replicates text which is also to be
Baroness Ashton of Upholland: I do not see anything found in the order for payment proposal and, asMiss
within the definition which should create any Reed has just told you, the intention is to try to clarify
diYculty. Of course, Member States may take a the rules relating to consumers which appear in the

Brussels Regulation and to provide a simplifieddiVerent view, but that is my ambition at this stage.
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a lot of practical cases, unless you are dealing with anversion of the jurisdictional rules relating to
consumers. So it should be absolutely clear that internationally-minded business you will actually
where somebody is acting as a consumer they can sue have to sue or be sued in another European country,
and be sued in the courts of their own country. An even though it is essentially a consumer contract you
alternative way of approaching this question of are talking about? Is that not right?
jurisdiction is set out in Article 5a. You could simply Mr Kilby: One thing I will say is to echo what Miss
take as read that Brussels is there and is the context Reed said a minute ago about the need to make sure
in which you are working, but the suggestion was that when this procedure comes in we provide for the
made that if you did that it was important to users of it very clear guidance, fully accepting that we
highlight sections 3 and 6 of the Brussels Regulation do not imagine that parties to this kind of procedure
which deal with insurance cases and with exclusive will want to go oV to their libraries and look up the
jurisdiction. We felt that if you had Article 2a, then Brussels Regulation, still less attempt to interpret it.
Article 5a was unnecessary because Article 2a So we will provide very clear guidance in the clear
expressly applies Brussels. Faced with the choice, we expectation that with the practical assistance which
would go with Article 2a rather than Article 5a, but will be available, questions of jurisdiction and
acting as the Presidency we thought it right to put problems of the sort you are anticipating will not
both options on the table. arise in practice, or certainly can be minimised.

Q481 Chairman: You could live with the other one?
Mr Kilby: Our clear preference would be to go with Q484 Lord Lucas: Fine. I understand that you will
2a, (a) because it is simple, and (b) because it is similar do that, but the practical experience is that a lot of
to what is in the order for payment proposal. cases will not come home, they will be dealt with

abroad, even though I am a consumer and they are a
Q482 Lord Neill of Bladen:You said that 2a tracked business. I can sue and be sued and it will be in
what we have got in the Article we were looking at, France, or Italy, or wherever I happen to have been
Article X. That refers to two Articles in the Council on holiday. We will not have the comfort of these
Regulation, 59 and 60. Is there any explanation as to things coming home to the consumer and being dealt
why 2a does not make any reference to 60? I have not with next door, as it were?
got the text in front of me. It is not a trick question. Mr Kilby: Of course, the expression “consumer” has
You say they are the same and they are not quite. a particular meaning within the Brussels Regulation,
MrKilby:No. The second paragraph of 2a is talking as you will be aware, but perhaps I could just say that
about the situation where we are dealing with in a sense this is very much what this proposal is
somebody who is a consumer in the sense of acting aimed at. When we first began to think about the
outside the trade or profession. Article 59 of the possibilities and advantages associated with a
Brussels Regulation deals with domicile as a concept European small claims procedure we saw it in terms
applicable to individuals and Article 60 deals with of (if I can use this expression) plugs and sockets,
companies and provides that a company is domiciled enabling somebody in one country to plug in very
where it has its seat. So if you are looking at easily to the legal system of another. So even if we do
consumers, Article 60 does not really apply. find we are in a situation where consumers have to
Chairman: I am glad Lord Neill asked the question, use the legal system of another country, this system is
because I did not understand it, but I now do. Thank set up to make that as easy as possible.
you very much. I follow that entirely. Chairman: I suppose there will be corresponding

advantages for the hotelier in Scarborough whose
Q483 Lord Lucas: I am basing my knowledge of this ceiling has been brought down by the Greek visitor.
subject on the DTI’s website, so wemay be some way
adrift, but reading what they say about where a
dispute between a consumer and a business should be

Q485 Lord Lucas: He will be able to sue in thelocated I read it as being often in the State of the
English court?business. If I go to France and stay in a pension and
Mr Kilby: Absolutely. As your Lordship mentionedleavemy socks in the basinwith the tap turned on and
earlier, it is important not just to think of this in termsit brings down the ceiling below, or does some kind
of claimants; you have to think in terms ofof damage, then that does not seem to me under the
defendants. Equally, it is important not to think of itway the DTI describe Article 15 to be something
just in terms of consumers. We certainly seewhich I can hope to have located as a dispute in
advantages for traders as well. As you will know, ourEngland. Because the pension has done nothing to
own small claims system is very widely used byattract my business in the UK and only does business
traders, so it is not just a consumer protectionin France and I just turned up at their door, it

becomes a dispute which is domiciled in France. So in measure.
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a good idea or would it complicate matters, as I thinkQ486 Chairman: Can we move on to question 5. As
there noted, most cases turn on the facts, but the District Judges thought it would?

Miss Reed: I think there is a number of diVerentsometimes questions of law arise. Where the
applicable law is foreign, the question arises as to aspects of this. I think the District Judges were

considering the case where foreign law was involved.who is going to determine that. Will judges, do you
think, be able to do that? Will they get assistance, as If that was the case, wewould prefer it not transferred

out because otherwise the consumer would lose thethe District Judges suggested to us, possibly from the
European judicial network? What other sort of protection, for example, of having the case dealt with

in their own jurisdiction. So the Government wouldassistance might there be?
Miss Reed: Judges already have to deal with foreign not favour that. However, we could envisage that

some cases could prove quite complex or raiselaw, for example in England and Wales, at the
moment and one of the ways in which they tackle that fundamental points of law and we suggested to the

Working Group that they might want to consider ais they normally invite evidence as to what the law is.
So they already do that. provision for this. To be honest, it got short shrift.

They certainly do not like the idea. They perceived it
as possibly being used regularly rather thanQ487 Chairman: They invite that from the parties
exceptionally. We are still in negotiations on thatand under this scheme the parties are not really going
point.to be required to address questions of law?

Miss Reed: That is exactly right, which is why we
certainly see the European judicial network as being Q491 Chairman: The danger is, too, that people

would use it tactically as a way of obstructing theable to assist here. There is actually a new website
which is coming on-line this Friday. It is NLEX simplicity of the scheme as intended?

Miss Reed: Exactly.system and it is going to be a national version of the
EURLEX system, giving specific information about
European legislation. That is coming on line this Q492 Chairman: Even if it is a test case, which is one
Friday. example one might have in mind as to where it would

be desirable to have it more authoritatively decided,
or in a case where somebody’s honesty is impugned,Q488 Chairman: That is European legislation?

Miss Reed: Yes. where again one is hesitant about too-streamlined a
form of rough justice, nonetheless on the whole you
are saying thatmost people think there is more to loseQ489 Chairman: So that is a way of accessing
than gain by having some express provision forEuropean legislation but not necessarily gaining the
transfer?answer to tricky, foreign legal problems?
Miss Reed: Exactly.Miss Reed: I understand that and judges, as I say,

already have to do that in this country. If they need
further assistance—we will be speaking to them Q493 Chairman: So neither in those cases nor when

it is a question of applying some other nation’s law doabout this procedure, obviously, before it comes in—
we will put in place what is necessary to assist them you think at the end of the day it is a good idea to

have provision for transfer?in that.
Miss Reed:As I say, we actually mooted it for the test
case scenario, but we suspect we are not going toQ490 Chairman: Very well. Thank you. I think we
achieve anything in that area, although we will raisethen turn to the question of transfers. I think there is
it again during the next reading. But in terms of thesomething here in the revised text about transfers. A
foreign law, we certainly see that as a hindrance.footnote says that some consideration should be

given to this. It is at page 5, footnote 3: “The
Committee is also invited to consider whether a Q494 Chairman: Thank you very much. Passing on

to the question under the heading of “Scope”, theprovision should be included to the eVect that the
court or tribunal may decide that, because of its proposal under the Presidency, as I understand it, is

that the ƒ2000 should be a minimum/maximum; incomplexity or nature, a case should not proceed in
the European small claims procedure but should be other words that is the minimum upper limit but

Member States could, if they so wished, fix a higherdealt with according to the relevant procedural law of
the Member State.” I am reminded that that is maximum. So the UK, if it wished, could bring it up

to the limit as it is under domestic law, which iscurrently the subject of question 15. Perhaps we can
take both together. At the moment, the actual ESCP £5,000. Is that your present thinking?

Baroness Ashton of Upholland: My Lord Chairman,proposal does not contain any provision for that,
although as we all know it is possible under the the proposal is still on the table and I just wanted to

indicate our thinking. We are very conscious thatdomestic scheme. It is being discussed in the Council
Working Group. What are your thoughts on it? Is it because of the diVerences in terms of the cost of living
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Q497 Chairman: Is what you are saying, therefore,in diVerent Member States, there is an issue in both
that this is unlikely to gain support from the otherdirections. For some Member States a minimum
Member States and therefore one must look back atwhich seems quite high is pretty unacceptable
the original Commission proposal as to how to dealbecause it does not do what they need, and equally
with counterclaims in Article 4.5 and 4.6?having a very high level in areas where you have a
Miss Reed: We actually hope to go back to this andlower cost of living could create diYculties too.What
press the point further during later negotiations.we were keen to think about was a range of

possibilities and to look for flexibility in the proposal
whichwould enableMember States to recognise their Q498 Chairman: To come back to your proposal
individual circumstances. It has been quite diYcult to that it can be dealt with, even if it does exceed the
negotiate with some of the Working Group. We are limit here of ƒ2000, provided the court does not
not, of course, going to resolve this in our Presidency, consider it manifestly unfounded or overstated—
so beyond our Presidency we will be able to, I hope, which would obviously be to counter the abuse that
push for a recognition that Member States have got you refer to—if you failed to achieve that, matters
diVerent needs and if it is going to work we have to then revert, do they, to the original Commission
accept there are diVerent standards of living, costs of proposal?

Miss Reed: Yes.living, in diVerent Member States.
Mr Kilby: I wonder if I might add something? The
Commission’s original proposal suggested that
provided it arose from the same legal relationship a

Q495 Lord Lucas: If there is a limit of £5,000, would counterclaim could be entertained under the
that apply in Scotland? They would then find that European small claims procedure, even if it exceeded
their domestic and European limits were out of kilter. the limit set out in Article 2, whatever that in the end
Mr Kilby: We, of course, with all these kinds of proves to be.
negotiations work very closely with colleagues in the
Scottish Executive and before deciding on opting for

Q499 Chairman: So long as it was considereda limit of that sort we would need to talk to them
appropriate to proceed in that way?about it, but as Baroness Ashton has just indicated,
Mr Kilby: Exactly so, and that as a proposal did notwe are quite a long way from that at the moment.
attract verymuch support in theWorkingGroup andExactly how the limit is going to work is still up for
that is whywe, as Presidency, addressed it and sought

negotiation. There is not a clear consensus in the to come up with something else. The question which
Working Group and that is something which, I Miss Reed has just been raising about concerns of
suspect, will not be resolved for some time yet. abuse was also raised in the Working Group and

Article 4.6 in the Presidency draft attempted to
address both of these issues. It is not somethingwhich
has yet been resolved, I think it is fair to say.Q496 Chairman: Perhaps we had better leave that

question aside as to what powers Scotland have
under devolution. I have just come to this meeting Q500 Chairman: But it is not, as I understand,
hotfoot from sitting on a case in the Privy Council getting a very fair wind?
about devolution in Scotland! Can we then move to Mr Kilby: I think there is nervousness about the
the question of counterclaims? This is page 7 of the expression “manifestly unfounded or overstated”.
Presidency draft, Article 4.6. How do other Member There is not yet a clear consensus in the Working
States respond to this proposal, which is very Group about how to deal with the possibility of

abuse, but I would not see any realistic prospect ofdiVerent from the original proposal by the
going back to the Commission’s original proposal.Commission?

Miss Reed: Unfortunately, the response of other
Member States has been largely negative. We have Q501 Chairman: I see. So there is much to play for
concerns that the counterclaim could be used as a on that question?
tactic to kick a case out of the European small claims Mr Kilby: I think that is a fair summary, yes, my

Lord Chairman.into a national procedure with all the consequences
that has. When we raised this with the otherMember
States they suggested that if a defendant did that he Q502 Chairman: Then can we pass to question 10,
would likely lose the case and have to face the costs which is a re-definition of the scope in terms of the
consequences of that. We have taken that into nature of the claims it refers to. A point which
account, but we still have concerns simply because we concerns me is the insertion into the new Article 2(1)
think that the transfer into the national systemmight of a reference to the “estimated value of a claim for
frighten oV the claimant from pursuing his claim. He goods or services”. I do not understand what that is

intended to cover. What is meant by “the estimatedmay be deterred by the potential costs exposure.
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Q507 Lord Neill of Bladen: Would this be a non-value of a claim for goods or services”? One does not
claim for goods or services within a small claims monetary claim, taking Miss Reed’s example of a

gite, if you turn up on the first night when there is aprocedure. One might claim for the return of a motor
car, but how do you have a claim for services? What very bad storm and the rain comes pouring through,

lands on the beds of your children and yourself, youis meant by this?
have a rotten time and then you hire rooms in a localMiss Reed: It may be, for example, as you say, the
hotel at a higher rate for the next weekwhile the placereturn of a car. For example, if you have a gite in
dries out, something like that, would that be a failureFrance, a holiday home, and you have paid
in the services provided by the gite owner?somebody to do the repairs on the roof and they have
Miss Reed: Yes.not done it, youmight actually want the roof repaired

rather than have your money back.
Q508 Chairman: That would be a monetary claim.
You would be claiming to recover the additional costQ503 Chairman: I see, a sort of specific performance
which you have incurred in moving out.of services?
Miss Reed: The only thing is that usually with a gite

Miss Reed: Yes. it is not often owned by the person who is occupying
Chairman: I do not think we would ever grant a claim it at the time. Some people rent gites as well.
like that here, would we, because then it leads you
into great diYculty as to the quality of the services

Q509 Chairman: I understand a monetary claim toand what you might hope to get.
include debt, damages of any sort or description,
including that occasioned by being unable to use

Q504 Lord Goodhart: My impression of this whatever goods or services you originally were
wording was that it might be a rephrasing of what is entitled to. However, perhaps further thought could
a well-known distinction in English law, which is the be given to it?
distinction between an action for debt and an action Miss Reed: Yes.
for damages. The monetary claim is where you claim
a specific amount of money of a debt and the Q510 Chairman: Could we then move on to the
estimated value of a claim for goods or services is hearing and the legal assessment. Article 11 addresses
where you claim damages. the ways of pursuing these ESCP claims. What
Miss Reed: It would also encompass that too. approach does the UK take to that aspect of it, to

leaving methods to the discretion of each Member
State? Would we be proposing to provide an on-lineQ505 Chairman: I have great diYculty with that, I
procedure, to make one available for these claims?have to say. If you are injured you have got a claim
Miss Reed: In respect of the on-line service, at thenot for debt but for damages, but that is nothing to
present stage the Government could not commit todo with a claim for goods or services.
that because we do not knowwhat the take-up wouldMiss Reed: I would say that the wording on this,
be. It is an optional procedure. Some people mightagain, is subject to much discussion in the Working
prefer to use the English and Welsh system, etc. WeGroup andwe certainly have not reached a consensus
would certainly want to look at it after the schemeon that.
has been up and running for a while, but we would
certainly want to use information technology, for
example for telephone hearings and videoQ506 Chairman: Could I just simply state that for
conferences.myself I have considerable diYculty in following how

that works.
MrKilby:MyLordChairman, when considering this Q511 Chairman: Are you finding much consensus
we did recognise that there were diYculties with it about the actual technology of how these claims will
and that is why when you see the words “non- be litigated?
monetary claims” in brackets in Article 2(1) you will Baroness Ashton of Upholland: There is a variety of
also see there is a footnote which the Presidency has diVerent views,myLordChairman, about how to use
put in, inviting the civil law committee (that is the the system, in fact we invited Members of the JURI
Working Group) to consider whether a definition of Committee of the European Parliament to come to
non-monetary claim should be included and that visit the Small Claims Court in Wandsworth in order
wording is deliberately intended to be tentative, as to look at the way in which we did the procedure and
that footnote points out. I do stress that this is an area one of the areas they were quite interested in was our
which we still have some work to do on and if I may use of particularly telephones. For example, in
say so, the points which have just been raised here are Germany that is unheard of. They would not dream
exactly the sorts of things we need to look at more of it, even in the idea of using the telephone to make

arrangements rather than, obviously, to docarefully.
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Mr Kilby: If I may, perhaps a point one might makejudgments, but quite often, as you will know, a judge
can have a conversation with both parties on the is that although video conferencing still sounds like a

hi-tech operation, it is increasingly becoming morephone and deal with technical issues or sort out some
of the other questions. For the German people this is widely available We see advantages in what is known

as “voice-over internet protocol”. We can imagineabsolutely new—I hope quite exciting, but very
definitely new! There are, of course, very diVerent that being advanced into the video area. Even people

with computers at home have web-cams. I am notlevels of technology in diVerent Member States.
What we feel is that it is very important that we suggesting that people should necessarily use web-

cams to conduct small claims hearings, but it is anensure that any procedure we have allows for the fact
that technology is going to become increasingly illustration of how easy it is becoming to gain access

to this sort of technology. So the idea that it is goingimportant and that Member States use the
technology they feel most comfortable with. The to be enormously expensive is not necessarily correct.
obvious one, of course, is video conferencing where
one can see the people. That would make a huge Q517 Lord Lucas: But there will be quite a set-up
amount of sense and as we roll that out in our own cost and that would be your Department, would it,
court system and other nations do the samewewill be which bears that, setting up the procedures, setting
able to use that more eVectively. up the web forms, getting everything agreed on

translation services, whatever? That is all down to
you?Q512 Chairman: They may be a bit short in Estonia
Baroness Ashton of Upholland: Yes.at the moment!

Baroness Ashton of Upholland: I was in Estonia. I
visited 13 countries, I think, in the course of the Q518 Lord Lucas: No other ministry has to put its
Presidency and there are many countries which chop on it?
actually have technology at diVerent levels. I did not Baroness Ashton of Upholland: They will try!
actually visit a court in Estonia, but certainly they
were very interested in the use of technology.

Q519 Lord Lucas: You have not got to get money
out of the Home OYce for it?

Q513 Chairman: Well, it is a young and vibrant Baroness Ashton of Upholland: I do not envisage
country. getting any money out of the Home OYce.
Baroness Ashton of Upholland: I am just told by my
colleague—and this is why, when you said Estonia, I

Q520 Chairman: The Regulation, I think, looks tothought it is actually one of the most advanced when
most of this procedure being undertaken in writingit comes to technology.
without any need for an oral hearing. Does thatChairman: I stand or sit corrected! Thank you very
worry theUKGovernment?Are we content to followmuch.
that course?
Miss Reed: We are, because the judges do have the

Q514 Lord Lucas: All this provision we are going to ability to hold a hearing should it be necessary, but
make for our consumers or businesses in this country this is intended to be simplified, accelerated
to use this facility, whose budget does it come out of? procedure and in order to keep it proportionate, if it
Does it come out of your budget, or is it another can be managed on paper, that is obviously the way
ministrywhich is going to be asked to stumpup for it? forward.
Miss Reed: In fact it should be met by the court fees
which will be charged. People who make a claim in

Q521 Chairman:But do you envisage that there mayEngland and Wales are charged a fee to bring that
be some cases in which the court actually requiresclaim and the same is intended for this procedure,
somebody to cross the border and appear in personalthough it is far too early to assess what fee might be
at the hearing?charged, bearing in mind the low value. That would
Miss Reed: I think it would be an extreme case wherebe taken into account.
a judge would require that. An issue concerning
somebody’s honesty might be an issue where they

Q515 Chairman: It is contemplated that it is might want somebody present, but we would hope it
intended to be self-financing? would not be used unduly.
Miss Reed: Yes.

Q522 Chairman: But there is nothing actually in the
draft which indicates that such an order ought onlyQ516 Chairman: There are problems enough, as you

would know, in terms of the mainstream legal to be made in exceptional circumstances, or anything
of that character?services that we provide. It is a hot, contentious issue.
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Miss Reed: That is obviously something we wouldMiss Reed: No, because that would be a matter for
judicial discretion as to whether or not to hold a need to discuss. It would depend on the extent and

also it would probably be all Member States if it ishearing, although there are also discussions about
whether the parties should be able to request one. funded by the Commission.

Q527 Lord Lucas: Do we know what we are
Q523 Chairman: A question I confess I overlooked spending on this at the moment, or the Commission
is question 9, what the limit is and whether individual are spending on this?
Member States can fix their own limits. Whatever the Miss Reed: I am afraid I do not, at the moment.
limits eventually decided upon are, should the parties
themselves, if they wish, be able to confer jurisdiction

Q528 Lord Clinton-Davis: Nothing is beingunder this scheme on the court in a higher sum? Have
suggested by anybody that lawyers could beyou any views?
consulted on an informal basis before the hearing, isMiss Reed: I have to say this is something which has
that right?not been discussed at the Working Group, but we
Miss Reed: That is right. There is nothing specific insuspect it will not be well-received byMember States,
the text of this, but there is nothing to prevent abearing in mind their concern about the current level.
consumer, for example, talking to a lawyer on anEven though it is by the parties’ agreement, I think
informal basis to get advice.

other Member States would be very concerned with
such a proposal.

Q529 Chairman: Quite, and I would imagine that
would not expose them to liability for costs. They can
privately be advised by whomsoever?Q524 Lord Clinton-Davis: Should it not be discussed
Miss Reed: Yes.to find out?

Miss Reed: It is certainly something which we can
Q530 Lord Neill of Bladen: My question again israise at the next Working Group.
similar to one I asked earlier. In the last line ofChairman: I am sorry, we must again adjourn for a
question 13 it talks about whether they would also bedivision.
able to assist in the bringing of any claim.Would they
also have a role in helping people defend claims

The Committee suspended from 5.41 pm to 5.50 pm for brought against them in this country?
a division in the House Miss Reed: This is where I think there may be some

interesting discussions with the Commission because
I do not know whether they would feel that is goingQ525 Chairman: Question 13. Consumers may need
a step too far. We have not had these discussions yet,

assistance in bringing claims but the use of lawyers is therefore I do not know what their reaction will be,
naturally discouraged. Do European Consumer but it is certainly something we will raise with them.
Centres have a role here and in particular should their
remit be expanded so that not only can they advise

Q531 Lord Neill of Bladen: It is simply justice, is itbefore a claim is brought but also they would be
not, that plaintiVs and defendants get the same help?permitted to help in the actual bringing of the claim,
Miss Reed: I see what you mean. Yes, certainly itwhich at present we are told they cannot?
would be available for both.

Miss Reed: The Government certainly sees that the
European Consumer Centres do have a significant

Q532 Lord Neill of Bladen: Yes, if a claim comes inrole to play here andwe hope to hold discussions with
from France.both the Commission and the Department for Trade
Miss Reed:Yes.Wewould certainly see that whateverand Industry to extend their role. The actual extent of
help was given to a claimant ought to be equallythat role will, of course, depend on their perspectives,
available to a defendant.but we would certainly want them to be able to

provide at the veryminimum practical assistance and
Q533 Lord Neill of Bladen: That is my point. That isat least be able to point litigants in the direction of
being considered, is it?legal advice, should they need it, perhaps from
Miss Reed: Yes.voluntary agencies like our Citizen’s Advice

Bureaux.
Q534 Chairman: Question 14 goes to Article 9. We
have already touched on the fact that the parties are

Q526 Lord Lucas: What is the present budget of the not really intended to help with questions of law, but
RETC for this sort of activity and if we are going to the UK Presidency draft has revised the text. Why
increase its remit like this will we pay the addition, or was that? Was it intended to achieve any substantive

diVerence?would we expect the Commission to pay that?
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side’s legal costs if they lose. There was virtually noMrKilby:MyLord Chairman, no, it was not. One of
the advantages of holding the Presidency is that you support for that in the Working Group and so we

found ourselves in the situation where we had to lookcan go and ask the Commission exactly what they
meant by a particular phrase and then do something at what was possible rather thanwhat was necessarily

desirable. So option two was the Presidencyabout it if you feel that the language is insuYciently
clear. In the Working Group it turned out that compromisewhichwe put on the table.Whatwe have

actually found is that there is a lot of interest innobody understood what the Commission’s original
proposal meant when it said that the parties should having a provision which requires the court to have

regard to the proportionality of costs so that it shouldnot be required to make a legal assessment of the
claim. So we have found other wording which we have a general discretion to make sure that the

recoverable costs remain proportionate to the claim.hope is clearer.
That would apply whether or not the parties were
represented. So it would be a general duty to ensureQ535 Chairman:Yes. I think I understood it before,
that the costs remain proportionate. There seems tobut I am certain I do now, so perhaps something has
be a general consensus around that. How exactly itbeen achieved. I thinkwe have dealt with question 15,
will be achieved needs to be the subject of futurethe question of transfer, so we can move on to costs.
negotiations and there are various options whichWhat is the UK Presidency’s view on costs? Should
diVerent delegations have raised. They include somethey be recoverable? Should they be limited? Should
sort of percentage arrangement, some sort of slidingthe limit be the same in all Member States? Who is
scale of costs depending on the value of the claim,going to deal with costs?
perhaps some overall limit, or just a pure unqualifiedMiss Reed: I think this is actually going to be a
discretion.double-hander. If I may start oV. We would envisage

that the winning party would be able to claim costs
and we envisage them being similar costs to the costs Q539 Chairman:The unqualified discretion could be
which can be claimed in a small claims case in interpreted to allow for costs in a case of some legal
England. complexity, a small claim where the costs exceed the

claim?
Mr Kilby: If I may say so, that is exactly how weQ536 Chairman: In the domestic scheme?

Miss Reed: Exactly, but we are very conscious that see it.
costs must not deter people from bringing claims in
the first place. They should not be deterred from Q540 Chairman:Would you accept that?Would you
bringing claims. In terms of whether the limit should be happy with a scheme of that sort?
be the same in all Member States, there are Mr Kilby: Obviously, as I have indicated, we would
arguments for and against this. A common limit have preferred option one, but if we can secure
might not achieve a proportionate result. If we take, agreement to a situation where the court is under a
for example, a claim for ƒ150 but the limit is set at duty tomake sure that costs remain proportionate we
ƒ450, then the cost could quickly escalate if a lawyer think that is not a bad result given the antipathy there
was involved and you had legal fees to pay. So we was to the original Commission proposal. In answer
would particularly angle for a proportionate to your point about whether proportionate costs can
response. The definition of what “proportionate” exceed the value of the claim, we think that will not
means in fact has been a topic of negotiations in the happen very often but, as so often in life, you never
Council Working Group. say never and there may well be situations one could

envisage—perhaps if the honesty of a party is
Q537 Chairman: This is option two, is it? That is the brought into question in the course of the claim—
reference to fees of a lawyer or another legal where the parties may feel that the issues go beyond
professional which are disproportionate to the value? simple questions of what is the sum involved
That is the only reference to “proportionality”? Baroness Ashton of Upholland: Could I just add
Miss Reed: That is right, yes. something to this, my Lord Chairman, because I feel

very strongly about this and, as Mr Kilby knows, I
have pushed oYcials very, very hard to try and get usQ538 Chairman: So are you saying that option two

is your preferred option here? into the best possible place during the Presidency and
of course we will be continuing to deliberate on thisMr Kilby: My Lord Chairman, this is a part of the

Regulation whichwe consider to be absolutely key. It beyond that. It is very, very important if this is going
to work at all that we do not deter people fromis a key point of the proposal and discussions on this

have been surprisingly diYcult in the Working making claims because the opposing party produces
six barristers and a huge amount of legal cost for allGroup. As you will know, our original preference

was to stick with option one, which would shelter the obvious reasons youwill be aware of. So I will not
be satisfied unless there is something which is as clearunrepresented parties from having to pay the other
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much within their own control. Why is it that theas it can be that we are expecting the court to think
about proportionate costs. I recognise there may be a European small claims system seems to be more

generous than this in awarding costs? Is that notvexatious claim which somebody brings, they do
happen, where a small business feels it needs proper likely to be a deterrent to using it?
representation and where the costs are higher and Baroness Ashton of Upholland: Indeed, and we began
where the court feels that the individual has behaved from the principle that making the system as simple
particularly badly and wishes to make the point as possible and dealing with costs in precisely the way
(because the individual may be wealthy for all we you have identified would be a suitable way forward.
know) by saying, “Actually, you are going to pay the However, we did not get a lot of support for that and
costs because, frankly, you have been very diYcult.” the diYculty is that this procedure, if it is going to
So you cannot rule out all circumstances, butwemust ever happen, will be a compromise. So we had to
have, I think, as an issue of principle that this is not move away from what, Lord Goodhart, you quite
about deterring people. I would have very much rightly described as a much better system because it
preferred us to have been able to achieve what we did not find favour with otherMember States. People
started with. You will know, my Lord Chairman, did feel very strongly that the courts should be able to
that the Presidency rules of the game are that you award costs as were appropriate and the diYculty, as
have to try and get consensus around where the you will know, is that courts in diVerent countries
majority are and we have sought to do that, but I am may take very diVerent views, even about the word
absolutely clear that this proposal will not work, in “proportionate”. So we have got to somehow work
my mind, if people feel nervous or concerned that through this and find a systemwhich is not as I would
they could end up in the circumstances I have stated have liked it. I fought against this very, very hard
at the beginning. until eventually people pointed out that as the

Presidency I really did have to go and find a
compromise on it. But we have got to now find theQ541 Chairman: You are not concerned at the
second-best, in my opinion, something which willpossibility that somebody might be deterred from
give as much confidence to all parties involved as webringing the claim because they themselves need
possibly can but not the ideal that I would have liked.assistance, they need to instruct a lawyer, and even if

they win they are going to be out of pocket to the
extent of whatever the court fee was, and all the rest Q543 Lord Lucas: So there is going to be a
of it, if they are themselves against a natural considerable premium on trying to get the case heard
unrepresented person? in this country where you can have some reasonable
Baroness Ashton of Upholland: Indeed, there are issues estimate of how the judges will interpret
and you are right, my Lord Chairman, to raise them. “proportionate” and the fact that they will
The ambition with this procedure, though, is tomake understand you and the circumstances you are in and
it as simple as possible and my experience of looking not favour the local landlady because they know
at how our small claims system works in our local what a hard time they get from the English generally.
courts here is that what you see is a variety of So it is going to be a pretty risky procedure if you
diVerent ways in which people either represent have to do this abroad. If you are faced with
themselves or bring in legal representation, but the something where you think can win it back because it
judges operate this in a way which recognises the has been advertised on the internet in English, is your
diVerent parties, ensures that there is a fair and even- procedure that you will make your claim in an
handed approach, and so on. So as an individual one English court and the court will then decide whether
should not, I hope, in the vast majority of cases it has jurisdiction, or do you have to do some battle
actually feel the need to do this because of the way in to establish that the claim is heard in England rather
which we will be operating this system, which of than Greece?
course is largely paper-based. So that is the ambition, Baroness Ashton of Upholland: I would not want to
but we do need to make sure that we have captured suggest that other nations have anything other than
the point. very good legal systems, and many of them have got

quite well-established processes for small claims
where people would be able to look at what happensQ542 Lord Goodhart: It is my impression that one of
generally and get a very good idea about what kindthe attractive features of our small claims system is
of costs might be awarded. The reality, though, isthat with really very strictly limited exceptions costs
that most people will start this process by getting asare not awarded. So somebody who brings an action
much information as they can about what is likely toknows that theymay not get their costs back entirely,
happen. So the more that we can tie into a commonbut they also know that if they lose it they will not get
approach with all nation states where people cansaddled with a very large sum because the sums they
recognise that in looking at costs the courts will lookare going to have to pay in costs are things which are

predictable like court fees, and so on, so it is very at it in this way, it will give them that immediate sense
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Miss Reed:We believe this is just flawed drafting andof confidence. I do not want to suggest that courts in
other countries behave anything other than trying to we will take it back, because a distinction was not

intended.get costs issues dealt with as appropriately as
possible. However, there are diVerences. Of course,
as I know Mr Kilby will say because I have just seen Q547 Chairman: I see. So costs are both legal costs
him write it down but I am going to get the glory of and out of pocket expenses which include the court
saying it, actually fees in other countries are often less fee, any expert witnesses’ fees and all the rest of it, is
than ours. that right?

Miss Reed: That is right.
Q544 Lord Lucas:Yes, I quite agree, but nonetheless
we do not lock up plane-spotters for three weeks! So Q548 Chairman: Can I be clear, it is probably rather
perhaps we have some advantages. obtuse of me but with Article 14(1) is there a third
Baroness Ashton of Upholland: I am not going there! alternative or does option one or two get tagged on
MrKilby: I was tempted to saywhat I just heard from to 14(1)?
my left, that that would hardly be a small claim! It has Mr Kilby: Article 14(1) would stand on its own as
been quite interesting discussing this with matters stand, but as we have indicated, there is a fair
representatives of other Member States because they amount of negotiation still to be done in this whole
do tend to say, “Well, why do you see this as a area around the question of proportionality and how
problem? In small claims actually the fees will not be that is achieved. So at this stage I would not want to
very expensive because they tend to be small and make any clear predictions about what this Article
simple cases.” Representatives of other countries will look like in terms of paragraphs and numbering
tend not to see the problem in the same way as we do. when negotiations are at an end.
Perhaps there is a bit of a perception that although
there are obvious advantages, which, if I may say so, Q549 Chairman: Then if we turn to option one,
I think Lord Lucas was adverting to, of bringing which is clause 2, and the reference to not being
cases in this country, for we do have a bit of a obliged to reimburse the fees of a lawyer or other
reputation of having quite an expensive legal system. legal professional, is that intended to exempt liability

also for expenses or not, court fees, witnesses’
expenses?Q545 Chairman: I am sure we have that reputation
Mr Kilby: Paragraph 2, option 1, was entirely aboutand I am sure, alas, it is all too well-deserved.
legal fees. That was the intention, but as I haveHowever, there are too many practising lawyers
indicated earlier, it does not look as if that is going topresent for me to comment further! Can we go to a
be supported anyway.small, discrete question of who should be regarded as

legal professionals, assuming that concept remains in
the final form of the Regulation. The draftsman of Q550 Chairman: No. All I am really saying is that
the original Regulation told us that he intended to whatever the final draft is, it ought, surely, to
encompass anybody who had given any sort of legal recognise that one is talking about a number of
advice and charged for it. Would we be happy with possibly diVerent things which might need to be
that? The Law Society suggested that it should be treated diVerently. One is legal fees, another is the
dependent on Member States’ rules as to who is court fee and a third is witnesses’ expenses. As I
properly entitled to represent another person as a understand it, the domestic scheme treats these things
lawyer in civil litigation. What is the feeling of the diVerently. It says you can recover the court fee, you
Presidency on that? cannot recover legal fees unless they have behaved
Mr Kilby: My Lord Chairman, we think, with unreasonably, but I think you can recover experts’
respect, the LawSociety is right. It is not the intention expenses up to £200 and witnesses’ expenses up to
of this text to regulate questions to do with rights of £50. So there is scope for treating diVerently these
audience before the courts of diVerent Member diVerent aspects. That is on board, is it, in the
States and that is something which has been raised in negotiations?
the Working Group and made absolutely clear. Our Mr Kilby: My Lord Chairman, I completely
interpretation of the expression is that it refers to understand your concern in this regard and I can only
legal professionals who are entitled to appear before say I suspect those sorts of distinctions were not in
the court or tribunal in the relevant Member State. the minds of the draftsman from the Commission

when he drafted this.
Q546 Chairman:Thank you verymuch. If we look at
Article 14(1) the two sentences appear to make a Q551 Lord Lucas: Turning to that point, am I

allowed to refer to evidence we have heard earlier? Idistinction between on the one hand costs and on the
other expenses. Do you understand that that is an would say that the man who drafted this would say

the exact opposite, because that is what he said to us.intended distinction?
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Q554 Chairman: You have exhausted your eVortsHe said that these were intended to be diVerent words
really in trying to achieve uniformity in respect ofand he justified them in very much the same sort of
appeals?way in which my Lord Chairman has just justified
Baroness Ashton of Upholland: I have not made hugethem, that the costs were things like legal fees and the
eVorts to try and achieve uniformity on appeals andexpenses were your expenses in getting to the court
the reason is because it is quite clear that Memberand if you had to attend in person all the other bits
States regard this as subsidiarity, that we do not thinkand pieces of expense to which you had been put
we gain a huge amount from trying to because weother than the legal fees, and that he was looking in
have so few here that actually the systems whichhis original draft of one to deal with two diVerently.
Member States have probably will work very well. AsThat was very clear, what he said to us.
I have indicated, the question will be more about theMr Kilby:My Lord, in that case we will see him next
costs involved in the process.week and we will ask him.

Q555 Lord Neill of Bladen: I was not here when we
Q552 Lord Lucas:But would it not be right that they had some judges giving evidence, but I read a
should be treated diVerently, as we do? transcript of what they said and it seemed to me they
Mr Kilby: My Lord, I understand fully why you say were oVering a pretty Rolls-Royce system. In an
that. I can only stress that this is going to be part of incredibly short space of time they would tease their
a much bigger negotiation about finding ways of way through any claims and get out a judgment very,
ensuring that parties to this procedure do not find very quickly, looking up the law and doing a lot of leg
themselves unduly exposed to costs and that we find work on behalf of claimants, or maybe it is the
some way of enabling the court to keep them under defendants, sorting a case out very, very quickly and
control. expeditiously. Whether that is going to be matched

across 25 Member States, I do not know, but it was
very impressive evidence to read.

Q553 Chairman: Can we then move on, unless Baroness Ashton of Upholland: Was that on appeals,
anybody has any further questions on costs, to the Lord Neill, or just generally?
question of appeal. As the Regulation is drafted, that
leaves it as an option to each Member State as to

Q556 Lord Neill of Bladen: I think it was saying thatwhether they are going to make provision for an
the quality is such that we have very few appeals, and

appeal. Is that a good idea? Are you happy with that? I can understand under a system such as we are
Baroness Ashton of Upholland: What I have written running you might not get any discontent because it
down beside this is a phrase which I am prone to use, would be pretty obvious to people that they were
which is that literally I could spend the rest of my life doing a good job. It was only a comment on what I
trying to negotiate an appeals process. I think there have read of other evidence.
are two or three points I would make. The first is that Baroness Ashton of Upholland:Certainly I would agree
very few small claims, as youwill know, in our system with you that the quality of the work that I see our
actually go to appeal, so I am not sure that the issues judges do is fantastic and they do it in a way which is
which are raised within the question about the very, very accessible to people, which is what we
internal market and the distortion would be as want. Again, there are good examples in other
relevant as perhaps it might appear. Secondly, I think Member States too, but the question of whether we
these are real issues of subsidiarity and trying to find would achieve a huge amount by having an appeals
ways to deal with the regulation of procedures in process of the kind which is being described which
Member States’ higher courts would be would actually benefit citizens I amunconvinced of at
extraordinarily diYcult, if not, in my opinion, very this stage because there are so few here. As I say, at
time-consuming and probably impossible. So I am the end of the daywhat I really, really want to achieve
not sure, on that basis that it actually would achieve is the procedure which we get up and running which
very much and it would be almost impossible to people can start to use. If, when we review it, it is

quite clear that an appeals process would beachieve something which Member States (all 25 of
beneficial, we would be in a much better place tothem) could sign up to. I think we are probably in
negotiate not as Presidency but as oneMember Stateabout the best place we could be, which is to allow for
with 24 colleagues in saying, “Look, this has been ait within Member States. The one issue I would say
fantastic success. Why don’t we now look to thewe would be very keen to make sure it happens is
appeals process?” So it is, I am afraid, the art of theback to the issue of proportionate costs in how
possible.Member States take forward appeals, but they are

very varied in terms of their judicial systems and I
think it would be very diYcult to find a common Q557 Chairman: Does the UK propose that this

regulation takes eVect to institute an appeals process?system.



95european small claims procedure: evidence

30 November 2005 Baroness Ashton of Upholland, Miss Pat Reed and Mr Edwin Kilby

securing that judgment, we would expect the litigantBaroness Ashton of Upholland: Yes. We have a
national appeals process. aVected to take that back to the original court which

gave the original decision.
Q558 Chairman: We do, but everything is up for
debate on this one and we could decide not to or to Q563 Lord Neill of Bladen:Where do you get that, in
have one according to our taste, but we would have Article 18?
one to mirror the domestic one?

Miss Reed: That is in Article 18. There is no specificMrKilby:Yes, my Lord Chairman. Article 17 of this
provision for it, but because there is no specificproposal makes it clear that where the Regulation is
provision for it, it would be subject to national law.silent national procedure will apply, so we see no
So they could challenge the judgment on the groundsreason at all why we should make distinctions on
that it was obtained on a fraudulent basis.appeal between European small claims and domestic

small claims.
Q564 Lord Neill of Bladen: On this particular point,

Q559 Chairman: I had not read the reference in we are talking about recognition, you would walk
Article 17 to procedural law specifically to straight into an argument that the higher law is
incorporate the procedural law applicable to small Article 18, language without any possibility of
claims procedure domestically, but I suppose it opposing its recognition, and domestic law could not
could, yes. put a road-block in the path of that. It is a standard
Mr Kilby: Yes, my Lord Chairman. The Regulation argument.
does not cover everything; indeed, it very deliberately Mr Kilby: As Miss Reed said, this is not virgin
does not cover everything, as we have just seen when territory, this is ground we have been over before in
looking at appeals. So there is certainly nothing to the context of the European Enforcement Order. In
stop us applying whatever national procedure we the regulation setting up the European Enforcement
wish once the Regulation is implemented. Order what we find is virtually automatic mutual

recognition of judgments backed up, if I can put it
Q560 Chairman: My thinking then is domestically that way, by certain minimum standards. In order to
on appeals what happens as to costs? get a European Enforcement Order, the party
Miss Reed: At the moment costs are open, so the seeking to enforce a judgment has to get a certificate
person could be quite vulnerable to high costs. from the court and the court has to give that
However, the Department has been consulting on certificate only on the basis that certain minimum
that very issue as to whether there should be a limit standards have been complied with, things like
on costs on appeal on the small claims track. So the making sure the defendant had a proper time to
consultation exercise has recently closed and we are prepare a defence, and so on. The intention here is to
analysing the results. mirror those sorts of provisions so that it is not

necessary for somebody who has obtained a small
claims judgment to have to go through a specialQ561 Chairman: I see. So Article 17 might, so to
procedure to enable that judgment to be recognisedspeak, come in as to whether there is to be an appeal,
in another Member State. That should not bebut theremight be some specific provisionwhich then
interpreted as meaning that the ordinary avenuesdetermines, if there is an appeal, what costs limits
which are available to a litigant if something goeswill apply?

Miss Reed: Exactly. wrong have ceased to be available. So, for example,
we find there is a provision about review. If
somebody has not in fact been served with aQ562 Chairman: I follow. Article 18 is to some
document but finds they have got a default judgmentextent a linked point. That provides that a judgment
against them, they can go back under, I think, Articledelivered under the scheme shall be recognised and
16 and ask for it to be reviewed. On the other hand,enforced in another Member State “without any
if for some reason something has gone wrong in thepossibility for opposing recognition”. Are you
court of origin (if I can use that expression) and acontent with that, bearing in mind the possibility of
judgment has been obtained perhaps because a partyfraud coming to light and considerations of that
has told untruths then one would, as Miss Reed hasnature?
said, expect the party to go back to the system of theMiss Reed: This is in eVect the equivalent of the
country of origin, whether it be to the court whichEuropean Enforcement Order incorporated into this
gave the judgment or by way of an appeal. So thereprocess. It is a simplified recognition in the
are mechanisms there which would enable somebodyenforcement system and for it to be acceptable across
who is the victim of a fraud or something like that toborders requires the receiving court not to challenge
be able to take action against it. We certainly wouldthe judgment. However, if a judgment was of

doubtful provenance or if there was fraud involved in not expect this mechanism tomean that the judgment
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very keen that this is an area which we promote as awould be enforced against that person in those
circumstances come what may. nation as well as through the Presidency.

Q565 Chairman: So you are looking for the Q568 Chairman: Speaking for myself, except for
correction of any vice, be it non-service, be it fraud, simply saying to the parties, “What about doing a
in the State which has delivered the judgment rather deal between yourselves?” it is diYcult to think what
than in the State to which that judgment is then other alternative dispute resolution mechanism can
passed for execution? actually be cheaper or faster than this scheme itself is
MrKilby: Subject to what I said about Article 16, the intended to be. Would a mediator or arbitrator do
review of the judgment, which is specifically intended any better than the District Judge or his equivalent
to enable the party to ask for a review of the judgment abroad in terms of actually resolving disputes?
where he has not in fact received the document. Baroness Ashton of Upholland: My Lord Chairman, I

think you are absolutely right. It would have to be
free or at very, very low cost. However, we neverQ566 Chairman: Exactly, but that is in the State
resist the opportunity to promote the idea of ADR aswhere the judgment was obtained?
a general principle.Mr Kilby: That is quite right, yes.
Chairman: I agree, anything to keep the lawyers out
of their fees!

Q567 Chairman: Languages, unless anybody has
any supplementary questions to ask or answers to

Q569 Lord Neill of Bladen: Could I ask one lastgive, was dealt with at an earlier stage.We took it out
quick question? It is really addressed to theof sequence but I think completed it. So then we turn
negotiators who have been at the negotiations, Missfinally to ADR. On page 10, the current proposal in
Reed and Mr Kilby. Leaving aside the UK, can youArticle 9.4 is that whenever appropriate the court or
give me any assessment of the degree of enthusiasmtribunal shall seek to reach a settlement between the
amongst Member States and their representatives atparties. That is all very well as far as it goes, but are
these dialogues and interchanges? Are they reallythere any other more concrete proposals or plans
keen? Is there a big body of opinion saying, “Wemustwhich could be included? Have you any thoughts on
agree this. It is a high priority,” or is there a feeling ofimproving the prospects of achieving something
apathy? Where is it, or can you not say?short of the actual determination of a claim?
Mr Kilby: I think there is enthusiasm. There isBaroness Ashton ofUpholland:MyLordChairman, we
enthusiasm especially reflected, if I may say so, at theare very keen to promote ADR, in fact I was in
political level. The informal Justice andHomeAVairsSlovakia on Thursday talking to some of their
Council in Newcastle in September actually resultedmediation people, and indeed beyond the European
in a unanimous re-statement of the commitment byUnion we are hoping to perhaps engage with
Ministers to this.colleagues inRussia, who are very keen in civil justice
Baroness Ashton of Upholland: If I could just add toto look at the use of mediation, ADR, and I am
that, Edwin is absolutely right. Again, one of theresponsible for this domestically. So I am a huge
successes of our Presidency, without sounding tooadvocate, particularly not being a lawyer, of
immodest, has been that we have had a huge amountalternative dispute resolution. The diYculty we have
of political support in the Council and I will be takingin terms of thinking of a way of putting this in any
six points on this to the ministerial meeting inkind of phraseology is of course that it has developed
Brussels whenever I go. It will be principally a writteninto diVerent levels right across the EuropeanUnion.
procedure with time limits for each stage, the use ofSome States have pretty well-developed schemes,
modern technology, no need for legal representationothers have hardly any, and we want to avoid being
(bearing in mind what I have said before),prescriptive.What we are keen to do is recognise that
proportionate costs and a provision to review. Whatwe want to promote it, that we as Presidency have
the Lord Chancellor and I will be looking for is to getbeen very clear that this is something which could be
agreement on those in order for this to be pushedquite important, and of course many judges will
forward during the Austrian Presidency andinevitably invite the parties by saying, “Have you
completed. As I have indicated, for us this is anthought about settling this out of court,” and so on.
important small step in helping consumers andSo I am keen not to be too prescriptive about it, not
businesses be more able to operate across theto put something perhaps in the text which might
European Union and we should move as quickly asforce people into a particular way of approaching
we can to resolve the outstanding issues, recognise itthis, but certainly in terms of the work we are doing
will be a compromise but a good compromise whichwith colleagues across the European Union and
will enable our citizens to get on with their lives, butbeyond as part of the work on our own strategy for

engaging with partners in Europe and beyond, I am also to review it in the future.
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speedily and as practically as possible for her citizensQ570 Lord Lucas:Given that it is theAustrians next,
are there any particular objections they have to the as much as we try to do it for ours. Inevitably, you

will appreciate diVerent Presidencies focus on slightlycurrent draft which we should be aware of?
Mr Kilby: It is hard to characterise exactly the diVerent directions. One of my ambitions, for

example going back to the order for payment, was toAustrian position as far as we know it.What I can say
is that from such informal discussions as we have had finish the political agreement, if I could, in order that

that was in a sense something which the Austrianswith the Working Group they are keen to make
progress. I was thinking of my Austrian opposite knew had been finished and therefore they could

continue with other portfolios or other dossiersnumber in the Working Group, who indicated to me
that they were keen to make some progress when I which are of particular importance to them. But I

have no doubt that if we make good progress thisasked how many Working Group meetings there
were going to be in the New Year. I have not had a week, because it will then be much easier for them to

make more progress still I think we will be able to getfull answer to that question yet.
Baroness Ashton of Upholland:One of the things I will agreement with them that they will pursue this quite

quickly and I will be talking to Karen about that.be doing this week in Brussels is meeting with really
the Lord Chancellor’s opposite number, Karen Chairman: Unless there are any other questions,

Minister, I repeat my thanks. We are indeed gratefulGastinger, who we know very well and who will be
the Justice Minister who will be taking this forward. to you for holding back your flight because it has

been a most helpful session as far as we areWe have had a series of meetings with Karen, whom
I know very well, and she is as keen as I am to make concerned, and we are grateful to your oYcials too.

Thank you, Miss Reed and Mr Kilby.sure that we develop the civil justice agenda as

Supplementary evidence from Baroness Ashton of Upholland, Parliamentary Under Secretary of State,
Department for Constitutional Affairs

Thank you for your letter of 1 December in which you confirmed that you had cleared the European Order
for Payment from scrutiny and in which you asked to receive the results of the discussions at the JHACouncil
on both the European Order for Payment and European Small Claims Procedure.

I was very pleased to have the opportunity to appear before your Committee on 30 November. I would like
to thank your Committee for amending the timetable of meetings to enable me to do so, and for clearing the
European Order for Payment from scrutiny on that occasion. As I indicated was my hope, at the meeting of
the Council on 1–2 December we were able to agree a “general approach” on the text. Subsequently, on 13
December the European Parliament voted to adopt amendments in line with the Council text.

The text included agreement on the definition of “cross-border” as follows:

“For the purposes of this Regulation, a cross-border case is one in which at least one of the parties is
domiciled or habitually resident in aMember State other than theMember State of the seized court.”

This is, I think, the version of the definition which found most favour in the Committee, and I hope you agree
that it represents a satisfactory outcome.

I note your view that this definition should not automatically set a precedent for other measures such as the
proposed Mediation Directive and the European Small Claims Procedure Regulation. It does not, of course,
do so, although as I said at the hearing it will at least be the starting point for discussions in relation to the
European small claims procedure. I shall of course keep you informed of the progress of these discussions.

Mediation is in a slightly diVerent category and we will need to examine that particularly carefully.

As Presidency we also sought and gained Council agreement to six key principles underpinning the European
small claims procedure. They were:

(a) that the procedure should primarily be in writing;

(b) that time limits should apply to each stage of the procedure;

(c) that modern communications technology should be used for hearings;

(d) that the parties should not be required to be represented;

(e) that costs should be proportionate to the claim; and

(f) that implementation of the procedure should be reviewed after a few years.
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These principles will guide future negotiations and represent a good outcome of our Presidency eVorts on the
proposal. Although quite a lot of work remains to be done on the detail, we are confident that significant
progress will be made under the Austrian Presidency.

5 January 2006
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Written Evidence
TAKEN BEFORE THE EUROPEAN UNION COMMITTEE

(SUB-COMMITTEE E)

Memorandum by the Rt Hon Lord Justice Dyson, Deputy Head of Civil Justice, Royal Courts of Justice

1. The Need for Action at Union Level

There is a need for a simple uniform procedure for small cross-border claims. This is primarily because it is
inevitable that many potential litigants are deterred from bringing small claims by (i) the variety of small
claims procedures in diVerent Member States and (ii) the complexity of enforcement procedures (except in
uncontested cases).

2. Scope of Application

2.1 I do not support the proposal that the ESCP should be available in domestic cases.Neither of the deterrent
factors mentioned above applies in such cases. The suggested justification for the proposal to extend the ESCP
to domestic cases is that the existing disparities in the laws of the Member States put obstacles to the proper
functioning of the internal market. Since most, if not all, of the states have simplified procedures for small
claims, it is diYcult to see how the ESCP would eliminate distortions of competition. More fundamentally,
since article 1 of the Regulation provides that the ESCP shall be an alternative to procedures existing under
the laws of Member States, it will not be eVective to eliminate any distortions that may exist.

2.2 I do not support the proposal that the ESCP should be an alternative to domestic law procedures in cross-
border cases. The argument in favour of this proposal is that the litigant should have the right to choose which
procedure to use, and that he will be able to consider the accessibility and performance of the two procedures
in deciding which system to use (see para 8 of the Partial Regulatory Impact Assessment). It is unreal to believe
that a small claims litigant (who is often a litigant in person) is equipped tomake such a choice.Nor do I believe
that this choice should be available. If there are two quite diVerent procedures available for small cross-border
claims, there will be plenty of scope for confusion and administrative error on the part of hard-pressed court
staV and judges. The advantages of the ESCP for cross-border claims are obvious. There should be no choice.

3. The ƒ2,000 Limit

3.1 If it were possible, I would prefer to replicate the £5,000 limit which applies in England and Wales. But I
recognise that the limit in most Member State is considerably lower, so that the figure may have to be lower
than £5,000. Even making allowance for the fact that legal costs in England and Wales are probably much
higher than in other Member States, ƒ2,000 is very low.

3.2 I note that the evidence of the Association of District Judges (ADJ) refers to the special treatment
accorded by the Civil Procedure Rules to small personal injury and housing disrepair claims (the limit being
£1,000 rather than £5,000). There is a case for treating personal injury cases in this way, although I think that
for our domestic cases the limit should be raised at least to £2,000–£2,500. There is no case for treating housing
disrepair claims as a special case. The justification put forward for the special treatment of personal injury and
housing disrepair claims is that “lay people would be disadvantaged if they had to arrange for investigation
of the medical or technical aspects of their claim in all but the smallest cases without the assistance of legal
representation” (ADJ evidence). In relation to the ESCP, I have three comments about diVerential limits.
First, the proposed limit ofƒ2,000 is so low that, if it is adopted, there should be no lower limit for any special
category of case. Secondly, if the ESCP proposals regarding costs are adopted, the concerns expressed by the
ADJ about lack of legal representation will, to some extent at least, be mitigated. Thirdly, there are many
classes of small claim which involve technical issues and require expert evidence. It might be said that medical
issues stand on a diVerent footing from other technical issues, but there can be no rational justification for
treating housing disrepair claims as being diVerent in kind from other claims which involve technical questions
(eg small building claims).

4. Taking of Evidence

I see no diYculty with article 7. I endorse the comments of the ADJ.
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5. Complex Cases

I note the comments of the ADJ. I think that they go too far. I agree that in the overwhelming majority of
cases, a small claims case which is subject to the ESCP should remain so subject. But occasionally there are
bound to be cases which, for example, on grounds of complexity or importance to persons who are not parties
to the proceedings, ought to be tried by a diVerent procedure. CPR 26.8(1) provides a carefully balanced set
of criteria for deciding to which track a case should be allocated under our domestic system. The fact that the
financial value of a personal injury claim is less than £1,000 does not necessarily mean that it will be allocated
to the small claims track, or that if it is so allocated, it will not be re-allocated to a diVerent track. In my view,
there should be power to transfer a claim under the ESCP to national procedures to enable the claim to be
tried by a procedure other than the one designated for small claims. This power should be exercisable on
application by a party or by the court of its own motion. I would suggest that CPR 26.8(1) provides a useful
list of relevant criteria for the exercise of the power.

6. Liability for Costs

I agree with the comments of the ADJ.

5 October 2005

Memorandum by the Law Reform Committee of the Bar Council

Introduction

1. This is a response by the LawReformCommittee of the Bar Council [“the LRC”] to a call for evidence from
Sub-Committee E (Law and Institutions) of the House of Lords Select Committee on the European Union in
relation to the proposed Regulation creating a European Small Claims Procedure [“ESCP”].

2. The response will reflect the questions set out in the above-mentioned call for evidence and where
appropriate, make additional comments.

Summary of the LRC’s Comments

3. The LRC supports the expansion of “best practice” in small claims across the EU, but feels very strongly
that the proposal should be restricted to cross-border cases only.

4. The LRC questions the inclusion of non-monetary claims, and is concerned at the diYculties to which that
could give rise.

5. The ƒ2,000 limit appears too low, but the higher the limit the greater the scope for unfairness, particularly
with respect to cross-claims and those claims not really suitable for such a restricted procedure.

6. The proposals for the taking of evidence should be limited to written statements and audio-video
conferences.

7. The LRC regards it as very important that national courts should have the power to transfer cases to other
national procedures where the nature of the case justifies it. This should include complex cases, but the power
should also be available in other cases.

8. The LRC is against the proposal to limit the recovery of costs only against unsuccessful unrepresented
litigants. There should be a level playing field for all.

Need for Action at Union Level

9. TheCommission’s proposal for an ESCP is “. . . intended to simplify and speed up litigation concerning small
claims and reduce costs.”—Article 1. Such an aim is clearly laudable.

10. Although the existing domestic system in England & Wales is generally perceived to have reflected the
particular requirements of simplicity and speed in the specific rules relating to the litigation of small claims,
other jurisdictions may not be so fortunate.

11. It is obviously sensible to seek to expand “best practice” across the EU. That can only realistically be done
by way of European legislation.1 Insofar as this proposal seeks to do that, the LRC supports it.
1 The authors expressly use the term “European legislation” rather than “EC/EU legislation” to avoid any possible diYculties
arising from their use.
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Scope of Application

12. The LRC feels very strongly that the proposal should be restricted to cross-border cases only. The United
Kingdom government is of the same view as is the EC Council’s Legal Service and the European Parliament.
The reason for this somewhat rare unanimity of approach is that the relevant wording of the legal base clearly
restricts legislative action thereunder to cross-border matters.

13. The legal base for the proposal is Article 61(c) TEC. This provides as follows:

“In order to establish progressively an area of freedom, security and justice, the Council shall adopt
measures in the field of judicial cooperation in civil matters as provided for in Article 65.”

14. Before dealing with Article 65, it is worth noting that the heading of the title under which Article 61 (and
indeed Article 65) comes is “Visas, asylum, immigration and other policies related to free movement of persons.”
This title does not appear generally relevant to the proposal and nor has the Commission sought to explain
its relevance. The only section of the title to the proposal that could possibly be relevant is that relating to free
movement of persons, but that does not apply to purely domestic matters. Accordingly, the wording of the title
under which the legal basis for the proposal comes indicates that the Commission’s approach—which seeks to
include purely domestic as well as cross-border matters within the scope of the proposal—is flawed.

15. That indication becomes clearer when the wording of Article 65 TEC is examined. That provides (insofar
as is relevant) as follows:

“Measures in the field of judicial cooperation in civil matters having cross-border implications, to be
taken in accordance with Article 67 and insofar as is necessary for the proper functioning of the internal
market, shall include eliminating obstacles to the good functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the Member States.”
[emphasis added]

16. The wording set out above clearly establishes a two-stage approach. In order to come within Article 65
TEC, the measure in question must first have cross-border implications and then must be necessary for the
proper functioning of the internal market. The Commission suggests2 that the cross-border criterion will be
met in this case because “[p]rocedural law by its nature may have cross-border implications. The judge will
always apply the lex fori whether or not the litigation has cross-border elements. Small Claims litigation
constitutes a matter having cross-border implications since—taking into account the development of the internal
market—most economic operators and consumers will sooner or later be involved in such litigation abroad.” This
is, with respect, not convincing and demonstrates the somewhat extravagant lengths to which the Commission
has to go to justify its present stance.

17. As to how the proposal might operate alongside existing domestic procedures, the LRC is of the view that
the best systems will survive. If small claim Claimants find the procedure established under the proposal to be
user-friendly and eYcient, then they will no doubt use it and the existing domestic regimes will slowly fade
away. The LRC is not persuaded by the Commission’s statement in its Explanatory Memorandum3 that the
creation of two diVerent regimes for internal and cross-border cases should be avoided as such a situation is
inconsistent with the objective of a single and coherent area of justice for all. European law is replete with
examples of purely domestic cases being treated diVerently from cross-border cases.

Non-monetary Claims

18. This is an additional point to those raised by Sub-Committee E. It concerns the scope of the proposal
which is defined at Article 2(1) thereof as applying “. . . in civil and commercial matters, whatever the nature of
the court or tribunal, where the total value of a monetary or non-monetary claim excluding interests, expenses
and outlays does not exceed EUR 2000 at the time the procedure is commenced. . . .” [emphasis added]

19. The LRC is concerned at the inclusion of non-monetary claims, particularly by reference to the “value”
of such claims.

20. The only assistance from the Commission as to why non-monetary claims are included in the proposal
comes from its StaV Working Document, in which it states as follows on the point:

“It was the prevailing view in the answers to the green Paper that Small Claims should not be restricted
to monetary claims since—unlike an application for a payment order—the case will be heard by a judge.
Accordingly, the scope of application includes also non-monetary claims.”

2 See paragraph 2.2.1 of the Commission’s Explanatory Memorandum to the proposal.
3 At paragraph 2.2.1.
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21. The fact that the claimswill be judicially (rather than administratively) determined is important but it does
not overcome the problems faced by a judge when determining the value of a non-monetary claim, and reveals
a failure to appreciate the full implications of the proposal. We give just a few examples of the potential
problems to which this gives rise:

(a) The valuation of a claim for specific relief may be impossible to make4. What value should be
taken in a claim relating to land or to rights in land or other property—the value of the land or
property, the value of the rights, or the value of the relief?

(b) Although the present value of some goods may be easy to identify from a recent market price
paid for them, many assets will require an expert valuation. When is any expert valuation to be
produced? Is every claimant to produce an expert valuation, in order to be permitted to issue a
claim under the ESCP? Or are claimants to be permitted and required to use the procedure
depending on their own unqualified estimate of value5? And in either case, how is the court to
judge whether the ESCP is applicable?

(c) Article 7 of the proposal allows for the taking of independent expert evidence, but only in
exceptional circumstances. Very often such valuations would be carried out by experts, so
immediately there would be a problem regarding the admissibility of their evidence. There would
also a knock-on eVect on timing and costs. Further, what would happen if the small claims
procedure under the proposal were invoked, only to find on receipt of the relevant expert
evidence that the value of the non-monetary claim in question surpassed the ƒ2,000 limit at the
date when it was begun.

(d) How is a claim for a declaration, or for a decision as to the meaning of a contract or title
document, to be valued?

(e) How are mixed claims to be treated? For example, what is the value of a claim for arrears of hire
charges or rent of ƒ1,000, together with a claim to repossess the hired goods or property on the
ground of those arrears?

(f) There may be debate as to the appropriate method of valuation, or as to what is to be valued,
leading to diVerent results above and below the limit.

(g) DiYculties could also arise because of variations in the manner in which diVerent jurisdictions
cause non-monetary claims to be valued, or in the manner in which they treat mixed claims,
leading to possible forum shopping.

Such diYculties (including the fact that some claims simply do not have an assessable financial value) have
repeatedly been recognised in similar contexts in England &Wales6, and rightly so. It is diYcult to judge how
often such diYculties would arise in cases in which claimants choose to use the ESCP—many claimant may
choose to avoid it if they are unsure as to its value—but the aim ought to be to avoid scope for dispute and
uncertainty.

22. Given that the aim of the proposal is to simplify and accelerate small claims litigation, the inclusion
of non-monetary claims does not, in the LRC’s opinion, assist in that aim and accordingly, it might be
better to limit the proposal to monetary claims. An alternative would be to include claims for the delivery
up of goods, which are often mixed with a claim for damages in the same connection; and other claims in
relation to goods might also be included, but only if there were to be a value test which would be easy to
4 The StaV Working Document states, rather simplistically, that: “The definition of the scope implies in relation to non-monetary
claims that the claim can be quantified in order to determine whether any such claim would be within the scope of the Regulation.
The basis of calculation is left to national law.” If it is intended that it should apply to claims only if they can be given a financial
value, then that should be stated and not be left to implication; but this still does not address all of our concerns.

5 We would caution that under the old county court small claims procedure, arguments did arise as to the value placed by claimants
on their claims: see Afzal v Ford Motor Co. Ltd [1994] 4 All ER 720.

6 For example, this is recognised currently in rules 26.7(2) and 26.8(1)(a) of the Civil Procedure Rules 1998, which deal with the
court’s decision as to the procedure to apply to individual cases. Previously, this was recognised in determining the allocation of
cases between diVerent levels of judge (eg the High Court and County Courts Jurisdiction Order 1991; Order 21 rule 5(1)(b) of
the County Court Rules 1981) and in allocating cases to the old small claims procedure.
Until 1998, a small claims procedure was provided for under Order 19 of the County Court Rules 1981. It provided for automatic
reference to that procedure if “the sum claimed or the amount involved” was below £3,000 (the figure current between 1996 and
1998), except for claims for the possession of land, or for damages for personal injuries of over £1,000 (1996–98). The test applied
in practice was: Could the claimant reasonably expect to be awarded more than £3,000? Non-monetary relief could be granted
under the small claims procedure (Joyce v Liverpool City Council [1996] QB 252), but the automatic referral was subject to review
by a District Judge (as a result of being asked by one of the parties or of his own motion) who had the power to transfer the claim
back to the ordinary court procedures in various circumstances.
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apply and which the court could easily verify7. Given the low value limit it is diYcult to see why any claims
concerning land or rights in land should be included at all. Whatever solution were to be adopted, an
explicit power of transfer would go much of the way to avoiding unfairness and injustice in the use of the
ESCP for unsuitable claims (see below).

The ƒ2,000 Limit

23. The proposal is presently limited to claims up to 2,000 Euros. That equates currently to approximately
£1,380. Subject to three qualifications, the LRC finds this far too low. In England and Wales, the
equivalent level is some £5,000 for most cases. If the level proposed by the Commission were kept, the
utility of the proposal could be seriously undermined as many cases, which could appropriately be dealt
with under the proposed small claims procedure, would be excluded. The LRC suggests that the maximum
level should be that which exists in the country in which the claim is brought, if such levels exist, and if
not, that the level be 6,000 Euros. The three qualifications are these:

(a) The higher the level, the greater the prospect of an unsatisfactory situation or injustice
arising from either the restricted circumstances in which a judgment may be reviewed (Article
16) or the lack of a power for the court to transfer claims from the ESCP to other national
procedures—a point on which we elaborate below.

(b) The higher the level, the greater the need to consider the types of claim that may be
appropriate for the ESCP and/or the need for a power of transfer to cater for claims for
which the ESCP is not appropriate.

(c) The draft Regulation does not appear to place a limit on the amount of any final judgment.
It appears simply to place a restriction on the availability of the procedure by reference to
the value of the claim at the time when the procedure is commenced. However, it does not
say what is to happen if it later turns out that the claim is of a much higher value (eg if a
bruised knee turns out to be a symptom of a much more serious injury which existed, but was
not known about, when the proceedings were begun). Does a realisation of a higher value of
the claim mean that the ESCP is to be regarded as always having been inappropriate, or that
it ceases to be appropriate? Is the claim to be limited to the original estimate? If the ESCP
procedure is no longer—or never was—eVective, then what is to be done?8 On the other
hand, if the use of the ESCP remains eVective, the lack of a power to transfer could lead to
injustice, and even more so if the claim is to be limited to the original estimate of value.

Taking of Evidence

24. The proposal deals with the taking of evidence in Article 7. It states that courts may admit the taking
of evidence through inter alia the telephone or email conference. The LRC has concerns about this
suggestion for obvious reasons. It would be preferable to limit the taking of evidence to written statements
or audio-video conferences.

Complex Cases

25. The LRC is strongly of the view that a court should have the power to transfer cases to other national
procedures of its own motion, whenever that is appropriate9. This would include, but not be limited, to
complex cases.

26. This power presently exists under the existing small claims procedure in England & Wales10; and
although there are categories of case which will normally be allocated to that procedure at an early stage
in the proceedings11, the court takes into account a wide variety of relevant factors in deciding whether
that procedure is the right one for each case12, and it may transfer a case to a diVerent procedure at any
stage.

27. One diYcultymight be in identifying the circumstances in which such transfers should be permitted. Some
7 The inclusion of such claims might be based on the local market value of the goods at the date when proceedings are begun,
although unless there is a recent market price to refer to this may well not solve the diYculties. A “value of the claim” test would
be subject to the diYculties which we have identified, particularly where the claim was for something other than simply the delivery
up of the goods in question.

8 This might be catered for by Article 17, but the application of Article 17 could lead to substantial diVerences in treatment between
the diVerent national jurisdictions, which could well undermine the aim of providing a standard procedure. A provision in the
Regulation that addresses this might be preferable.

9 It is possible that transfer might be permitted anyway under Article 17, but it would be very unsatisfactory for there to be a lack
of clarity regarding the jurisdiction to transfer.

10 See eg Civil Procedure Rules 1998 rule 26.10.
11 Civil Procedure Rules 1998 rule 26.6.
12 Civil Procedure Rules 1998 rules 26.7 and 26.8.
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examples might be given from the practice in England & Wales. Cases involving a disputed allegation of
dishonesty are not normally allocated to the small claims procedure. There is also a lower limit for claims for
personal injuries (£1,000 instead of £5,000). Cases of complexity would also not normally be allocated to that
procedure; and where there is a counter-claim (see below) then that will be taken into account.

28. The LRC believes that a power to transfer cases out of the ESCP to other national procedures is necessary
if potential injustice and unfairness is to be avoided. A case may be wholly unsuited to the ESCP for a variety
of reasons. Defendants will not have chosen to be sued under the ESCP, andmay have good reasons for saying
that the procedure would be unjust and unfair. Claimants13 may have second thoughts, or realise later than
their claims have a much higher value than was originally believed14. The “financial value” of the claim may
be low, but the claim may be of great significance to the defendant15. The lack of a power to transfer could
bring the procedure into disrepute or turn it into a dead letter.

29. One possibility—the one that the LRC would advocate—would be to provide for a relatively wide
jurisdiction to transfer in circumstances in which the ESCP is considered by the court to be inappropriate to
the circumstances of a particular case. However, in order to keep a measure of standardisation between
national jurisdictions, that might require the Regulation to stipulate (albeit in fairly broad and flexible terms)
the circumstances in which a transfer may be ordered, rather than to give a wide and apparently unrestricted
power. An alternative would be to specify clearly defined circumstances in which transfer would be permitted.
On either approach, finding appropriate circumstances and definitions (eg of what is “complex”) which would
be of universal application throughout the Member States could be diYcult, but that does not mean that it
would not be preferable to try to undertake that task16.

30. Any jurisdiction to transfer would give well-funded defendants the right to try to move the claim out of
the claimant-friendly territory of the proposed small claims procedure into main stream civil litigation, which
would undoubtedly increase time and costs for those involved.However, claimants are in any event to be given
the choice whether to use the ESCP, and the LRCwould prefer to give the courts jurisdiction to transfer cases
patently unsuited to the streamlined proposed procedure with the possibility of occasional discomfort for
claimants, rather than risk paralysing the system with unsuitable cases blocked in the proposed small claims
procedure, or causing injustice or unfairness.

Cross-claims

31. This point relates to the last one concerning transfer. The ESCP envisages only very limited circumstances
inwhich a cross-claimmay be dealt with together with the original claimunder the ESCP : and if the conditions
in Article 4(6) are not met then the main claim will continue under the ESCP while the cross-claim must be
brought in separate proceedings (possibly in a diVerent jurisdiction). The LRC is concerned that this could
lead to injustice and/or to two parallel sets of proceedings, as well as create diYculties where the cross-claim
also amounts to a defence. The LRC would strongly support the inclusion of provisions to deal with this
explicitly by way of a power of transfer.

32. To illustrate the concerns, we propose to give two brief examples.

33. First, we will assume the following situation. A claimant in Belgium brings a claim for a debt ofƒ1,800 in
England against an English defendant under the ESCP. The English defendant has a claim against the Belgian
claimant for a debt of ƒ2,500. Both the claimant and the defendant have limited means. The debts arise out
of diVerent transactions, and do not arise out of “the same legal relationship”17.

(a) UnderArticle 4(6) of the ESCP, the defendant cannot bring his counterclaim under the ESCP, so
must bring separate proceedings in the appropriate national courts (which might be the Belgian
courts). That would lead to two sets of proceedings, leading to additional costs and
inconvenience for the courts and the parties.

(b) It is also possible that under English law the defendant would be entitled to set oV his cross-claim
against the claim, leaving only a net balance owing to him of ƒ700. The ESCP may exclude this
possibility or render it much more diYcult in practice, which would be regrettable.

34. Secondly, we will assume the same situation as before, except that the cross-claim is for ƒ15,000 in
damages for personal injuries, and that it “arises from the same legal relationship as the claim”18. A simple
example of such a situation might be a holiday company seeking to recover a debt of ƒ1,800 from one of its
13 Who will have chosen to use the procedure, given that it is to be optional.
14 It is not clear how this is to be resolved under the ESCP: see above.
15 The claimant will have a choice whether or not to use the ESCP, so this will be an issue only if it applies to the defendant.
16 The several ways in which this has been done in England &Wales, both previously and currently, might provide a useful starting point.
17 Article 4(6).
18 Article 4(6).
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customers who has a claim for damages for personal injuries against the holiday company that arise out of
events taking place on his holiday:

(a) Article 4(6) would permit the ƒ15,000 cross-claim to be brought under the ESCP only “if the
court considers it appropriate to proceed in the ESCP”, but the streamlined procedure is not
designed for such a claim, and is hardly appropriate for it.

(b) Alternatively, the defendant might be able to rely on his cross-claim for damages as a defence
under English law; but then he will be faced with a diYcult choice:

(i) He may decide to rely on his cross-claim as a defence under the wholly unsuitable ESCP, in
order to avoid having to pay theƒ1,800 that he owes. If so, then two sets of proceedings will
still be needed19, but now the same matters will be in issue in both. That could also lead to
facts being decided against him in the unsuitable streamlined procedure which will have a
critical impact on his claim for damages in the second action.

(ii) Alternatively, he may decide to give up his rights, allow the ESCP claim against him to
succeed, and hope that he can avoid having to pay theƒ1,800 judgment on that claim before
his cross-claim is tried.

Liability for Costs

35. The proposal suggests that where under this procedure the unsuccessful party is a natural person and not
represented by a lawyer “or other professional”, then that person should not be obliged to pay the costs of the
winning party’s lawyer or other legal professional. The LRC is against such a proposal for two reasons. First,
it unfairly and without objective justification discriminates against two categories of person: (1) SMEs, which
might well be involved in such disputes andwho are just asmuch at risk as natural persons when it comes to the
payment of costs; (2) those individuals (such as children or thementally impaired) whowould find it diYcult or
impossible to take part in legal proceedings without the assistance of a lawyer. Secondly, in any event, this is
a matter which should left to the Courts. If unsuccessful unrepresented parties are to face no sanction in costs
for bringing unsuccessful and possibly unmeritorious claims (or indeed defending in such a manner), then
there will be little to stop such claims or defences being brought or made, and obvious scope for abuse. This
is quite contrary to the spirit of the Civil Procedure Rules 1998 which currently apply in England & Wales.

36. The Commission defends this approach20 by stating that it is to encourage the parties not to employ a
lawyer. It is of course every party’s right to use a lawyer and there should be no presumption against the use
of lawyers in such litigation. TheCourt can (if allowed a discretion) direct that costs were unnecessarily wasted
by using lawyers and an appropriate costs order can be made21. But an imposed costs regime, such as that
suggested by the Commission, is a blunt instrument and would not assist. If it were regarded as important to
have a specific costs regime (over and above the court’s discretion) to encourage parties not to use lawyers,
then a solution similar to that adopted in England & Wales22 of limiting the recoverable costs would be
preferable, although it would need to take into account the diVerent standards of living and costs of legal
services in the diVerent Member States.23

Memorandum by the Obligations Sub-Committee of the Law Society of Scotland

The Obligations Sub-Committee of the Law Society of Scotland welcomes the opportunity to comments on
the above consultation paper and has the following comments to make:

1. Need for an European Small Claims Procedure

The Society believes that there is a need for such a procedure to deal with cross-border cases. For example,
this procedure might suit a dispute between a private passenger and an international air company in a claim
for a thousand pounds.
19 His use of his cross-claim as a defence will not entitle him to a judgment for damages—he will merely avoid a judgment being entered
against him for the ƒ1,800 debt, with his cross-claim for damages being reduced by ƒ1,800 to take into account that “set oV’.

20 See the Commission’s StaV Working Document under Article 14.
21 Indeed, in England &Wales there is also usually a requirement that the costs be proportionate to the matters in issue in the case in any
event: Civil Procedure Rules 1998, rule 44.4(2).

22 Civil Procedure Rules 1998 rule 27.14.
23 In this situation the only practicable solution might be to stipulate maximum and minimum figures, with Member States to determine
the figures within those limits. If transfers were permitted then any specific costs rules should be limited to the period during which the
claim was proceeding under the ESCP.
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2. Scope of Application

The case for going beyond cross-border cases seems to relate to the absence of small claims procedures in a
number of Member States. The Society finds this unconvincing, and would prefer to see pressure brought to
bear on such Member States in other ways. In Scotland, subject to some caveats, the small claims procedure
we have works reasonably well, and it would cause confusion if an ESCP was working here alongside the
Scottish one.

3. Limits

The Society believes that the proposed limit of two thousand euros is too low, as is the current Scottish limit
(£750). A figure like the English one (£5,000) seems much more consistent with current values. Whatever the
figure, it should be subject to regular review.

4. Evidence

The Society has no comments on this issue.

5. Complex Cases

The Society agrees with the proposal that the court would have the power to transfer complex cases to national
procedures of its own motion.

6. Liability for Costs

The Society believes that the protection for the losing party against liability for costs should probably extend
to all unrepresented parties, including small companies.

October 2005

Letter from Robert Turner, Senior Master and Queen’s Remembrancer, Royal Courts of Justice

Thank you for your letter of 20 July 2005 and the invitation to comment on these proposed procedures.

Although we do not operate the Small Claims track in the High Court, I was amember of the Access to Justice
Inquiry (1994/6) which proposed the Small Claims track, I edit the White Book I am responsible for the
Central OYce of theHighCourt, I visit civil courts around the country inmy capacity as the LordChancellor’s
supervisory authority for High Court enforcement and I attend many conferences where judges at all levels
discuss such topics as the disposal of small claims.

I will answer your enquiries from the prospective of adding an EU Small Claims procedure to our own courts
and the introduction of a Small Claims procedure in other EU States.

A. The Addition of an EU Small Claims Court to the Existing Small Claims Track in the Existing

County Courts of England and Wales

1. Need for action at Union level—in the United Kingdom

No—The “Woolf” reforms introduced the concept of the “Small Claims” court. It is somewhat a misnomer
as the small claims jurisdiction is operated within the county court by the district judges of that court. This
procedure is being operated very successfully. It provides better facilities for delivering justice than the EU
proposals. It would have no advantage for other EU members. It would confuse prospective litigants faced
with a choice of two diVerent schemes.

The distinctive features of the small claims track are comprehensively set out in the editorial comment at para.
27.0.3 of Vol. 1 of Civil Procedure (TheWhite Book). It is being very successfully operatedwithin those courts.
It is open to all EU citizens. It has awider jurisdiction financially thanwhat is proposed in the EURegulations.
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2. Scope of application

I do not agree to a general application of these proposals rather than restricting then to cross-border
disputes because:

(i) We already have a more comprehensive system in place.

(ii) The imposing of a parallel jurisdiction will only add a further complexity to the court system—
which is already quite complex—and in the minds of many litigants very confusing.

3. The ƒ2,000 limit

In this country a ƒ2,000 limit will only embrace a limited number of claims compared with the number with
which the existing Small Claims track catches. It oVers no advantage to the claimant or defendant.

4. Taking of Evidence

All the forms for giving evidence that the ESCP proposes, are available under the Civil ProcedureRules (CPR)
1998. However, very few courts in England andWales have video conference facilities. “Audio” conference—
is this not just another way of saying “telephone conference” which all district judges already use extensively.
I do not advocate the use of e-mails (which most courts do not have available as yet).

5. Complex cases

The district judge when he initially reviews a claim within the Small Claims track already has the power to
transfer a complex claim to a more appropriate track (Fast/Multi Track).

6. Costs

Our Small Claims track has liberal protection for defendants against costs.

B. The Provision of a Small Claims Track for UK Citizens in other EU Countries

However, it would be a great benefit to have a small claims jurisdiction available for use by UK citizens in
other EU States. At present it is very diYcult for UK citizens to gain redress abroad.

Experience has shown that it is prohibitively expensive for UK nationals to sue in courts of other EU States
where they experience diYculties.

The diYculties experienced include:

(a) Delay.

(b) DiYculties with language.

(c) DiYculties with civil law procedures.

All EU States ought to have a Small Claims court.

The limit of ƒ2,000 is too low for most practical purposes. I would encourage a limit of ƒ5,000.

All courts ought to receive evidence in the forms suggested other than by e-mail.

A similar discretion to transfer up ought to be available.

The same costs regime as we adopt for our Small Claims track.

A Warning

As the Central Judicial Authority for all foreign process coming to England and Wales from all foreign and
Commonwealth countries, I do experience particular diYculties in relation to the diVerent procedures and
“inquisitorial” approach of civil law jurisdictions. These are most pronounced in respect of Roman Law civil
jurisdictions such as Portugal, Spain, France, Belgium, Italy and Germany.

There is a tendency to conduct a preliminary fact finding session by the judge and then to place upon the
defendant the task of negating the presumptions of the court. This may not be the express intention of their
civil procedure rules of court but it does so appear to me especially when I have to comply with Letters
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Rogatory (Letters of Request) for obtaining evidence for use in their courts from witnesses/parties residing in
this country.

This practice undoubtedly acts to the detriment of witnesses/parties in this country.

Although it will be denied by all EU courts that should a Small Claims system be introduced that they will
suVer from delay or a pedantic approach to the compliance with procedural niceties, my experience of the past
10 years as the Senior Master of the Supreme Court, is to the contrary.

Our Small Claims track is operated by judges who will have had at least 10 years experience as lawyers in
private practice. They adopt a pragmatic approach and non-pedantic approach to these cases.

The adoption of this European initiative does nothing to aid or improve the speedy approach to the just
disposal of Small Claims.

I can see no advantage to either UKnationals nor other EU citizens in having a parallel and less advantageous
Small Claims procedure for cross-border claims in our courts.

One aspect which is overlooked in the introduction of yet another procedure to the already overstretched
county court administration. The oYce staV in many courts especially large courts situated in large towns or
cities are poorly paid compared with employees in private firms, there is often a massive turnover of staV each
year (London Central & County Court loses 26 per cent of its staV each year) hence the training they are likely
to receive is minimal (in the Central OYce of the Queen’s Bench Division at the Royal Courts of Justice, we
give our staV an initial 12 weeks training course but some county courts may not be able to provide more than
a few days training).

It is thus unfair to burden the staV of these county courts to add to their existing tasks an unnecessary extra
set of procedures.

Thus I do not see any good reason why we should burden our courts with the EU proposals but as a last resort
for EU nationals in other States, it might be easier for them to use these forms for suing in our courts—though
I doubt it.

As for UK citizens suing in other EU States, I would welcome anything which might ease their problems.
Though I shall be criticised for saying so, our experience is that UK citizens at present experience real
diYculties trying to use the courts of Spain, France, Italy andGreece. They experience delay expense and often
obstruction in trying to obtain redress.

10 August 2005

Letter from the Senior Master and Queen’s Remembrancer, Royal Courts of Justice

You kindly invitedme to comment to your Committee on the proposed EUSmall ClaimsRegulation to which
I replied on 10 August 2005.

I now understand that the DCA is seeking with other Member States to confine this Regulation to cross-
border disputes so that some of my criticism may not apply.

In the course of considering this Regulation I made some comments on the drafting of the Regulation when
replying to a similar request from the DCA. I am sure that the DCA would not object to me letting your
committee have a sight of those comments.

As the Central Judicial Authority, I have daily experience of dealing with EURegulations and one of themost
diYcult tasks is to understand the terms and language used. In the context of a Regulation designed for use
of laypersons, it is very important to have these schemes written in good plain English.

I trust that these additional comments are of use.

23 September 2005

Letter from the Sheriffs’ Association

Thank you for your letter of 13 October 2005 inviting comments from the SheriVs’ Association on the
Commission’s proposal for a European Small Claims Procedure.

The Council of the Association is grateful for your invitation, but has only limited comments to oVer on the
points raised in the note that accompanied your letter.

When previously consulted by the JusticeDepartment of the Scottish Executive the Council of theAssociation
took the view that it would support a European system that would promote simple, quick and cost-eVective
resolution of Small Claims across European borders, but it would not support the proposal to extend the
European Small Claims to internal cases. That remains its view.
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As regards the financial limit, you may be aware that although the small claims limit in Scotland is £750, the
Scottish Executive has tried to increase it to £1,500. The issue is apparently still unresolved, but has been
receiving further consideration. The Council of the Association considers that this is a matter for the
government.

Finally, it may be of interest that Scottish Executive-funded initiatives in Edinburgh and Glasgow for the
provision of In-Court Mediation Services have been welcomed by the Association as very useful in helping to
deal with some small claims cases.

1 November 2005
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