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Minutes of Evidence
TAKEN BEFORE THE SELECT COMMITTEE ON THE EUROPEAN UNION

(SUB COMMITTEE G)

TUESDAY 17 JANUARY 2006

Present Colwyn, L Howarth of Breckland, B
Dundee, E Morgan of Huyton, B
Greengross, B Moser, L
Harrison, L Thomas of Walliswood, B (Chairman)

Letter sent to Clerk of EU Sub-Committee G from Robert Madelin, European Commission

In the context of the Inquiry launched by Sub-Committee G of the House of Lords EU Select Committee and
in advance of the oral evidence Mr Staudenmayer will give on 17 January 2006, I have the pleasure to outline
the Commission reasoning underlying the new modified proposal for a Directive on consumer credit.

The main aim the Commission pursues with the new proposal is to create a genuine single market for consumer
credit while maintaining a good level of consumer protection.

Better market integration is crucial because implementation of the current Directive 87/102 in Member States
led to a fragmented legal framework. In particular, Member States made frequent, but largely diVering use of
the minimum harmonisation clause contained in the Directive which allows them to go beyond the minimum
consumer protection standards set out. The 1995 report on the application of the Directive for instance, found
that eight (out of a total of 12) Member States had introduced a right of withdrawal not provided for in the
current Directive. Another example is that Member States had introduced additional requirements for
calculation of the annual percentage rate of charge (APR).

Against this background, both industry and consumers will benefit from greater integration of the market. On
the one hand, consumers will enjoy more choice and wider product variety, as well as lower prices due to
enhanced competition. Given the high level of consumer protection no matter where credit is taken out,
consumers will feel more confident when concluding a credit agreement with a foreign credit provider. On the
other hand, creditors will be able to market their products more easily across the borders, for instance through
the internet. They might even endeavour to sell one single credit agreement throughout the EU because they
do not need to adapt the main features of their products to each of the 25 national legislations.

For UK consumers, I see clear advantages associated with the new Directive proposal. For instance, under
current UK law, credit agreements are only cancellable in very limited circumstances. The 14 day withdrawal
period we suggest for all credit agreements will allow consumers who have entered into an agreement some
time to reflect: on whether the agreement is suitable, whether they really will be able to cope with the
obligations undertaken or whether other creditors oVer a better deal. This will add not only to consumer
confidence, but also to market transparency and competition. Further, the harmonised calculation of the APR
will be clearly beneficial for consumers. They will be able to compare credit products throughout the EU by
simply referring to one figure, based on an identical calculation method. Finally, the Directive now clearly
states that the creditor has to provide assistance to the consumer, beyond merely handing over the pre-
contractual information. Though this appears to be best banking practice anyway, it will help consumers if
their right to take an informed credit decision is explicitly stated in law.

I also see a number of benefits the Directive will bring, in comparison with the current situation, for UK credit
providers. Generally speaking, consistency of rules will reduce barriers to entering other markets. More
specifically, the harmonised approach to information requirements in advertising as well as in the pre-
contractual and contractual stage will guarantee that UK creditors will only need to comply with requirements
they are familiar with if they wish to enter EU foreign markets. Further, the harmonisation of early settlement
ensures that whenever a consumer repays early, regardless of where he is based in the EU, the creditor will
have the right to a “fair and objective” compensation. As this provision is subject to mutual recognition, UK
creditors will even be able to rely on the UK implementation of the formula “fair and objective” if they market
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credit abroad. Bans on fees for early repayment currently in force in certain Member States, for example in
France, will have to fall.

I hope these thoughts will inform the examination of your Committee.

Robert Madelin

21 December 2005

Examination of Witness

Witness: Mr Dirk Staudenmayer, Head of Unit SANCO.B4 (Protection of legal, economic and other
consumer interests), European Commission, examined.

Q1 Chairman: Thank you very much for joining us Q2 Chairman: Thank you for that. Can you start by
outlining for us the main diVerences between thetoday and for coming and helping us with our inquiry

into the consumer credit regulations which are Commission’s modified proposal of October 2005,
which we are now considering, and earlier versions ofcoming down and which we are studying at the

present moment. We are also grateful for Mr the draft Directive?
Madelin’s letter of 12 December, and I am sorry we Mr Staudenmayer: Yes, my Lord Chairman. First of
were not able to find a mutually convenient date to all, I may perhaps say that the purpose of this
see him but that is just one of those things that proposal is twofold. The purposes are to achieve a
happen. You will need to know that the session is genuine internal market in financial services while
open to the public and could be recorded for possible maintaining a high level of consumer protection.
broadcasting or web casting. A verbatim transcript These are the two main purposes. At the same time
will be taken of everything you will say and it will be we are also recasting existing Directives. You may
published on the Parliamentary website and in an know that there is a Consumer Credit Directive of
annex to our eventual report. A few days after this 1987 which has been modified twice, in 1990 and in
session you will be sent a copy of that verbatim 1998, and the present proposal would replace these
transcript so that you can check its accuracy, and that three existing Directives, or the 1987 Directive as
is your opportunity to make sure that what is in there modified twice. As to the changes, first of all, I will
represents what you hoped and wished to say, so say a few words on the changes between the initial
make sure that you look at it and please advise us as proposal of 2002 and the present proposal on the
soon as possible of changes that you feel you must table and then a few words on the change between the
make. Sometimes we do not manage to get in one of present proposal, and the first modified proposal of
these sessions right to every point we want to cover October 2004. As to the changes compared to the
and if you feel you would like to submit initial proposal of 2002, I would like to say that, first
supplementary evidence at a later date and write in, of all, we accepted a large number of amendments of
that is extremely welcome, and we may, in fact, ask the European Parliament, which the European
you to do that from time to time. If we get interested Parliament made in first reading. In first reading they
in a topic and we cannot take it far enough within the adopted, if I remember correctly, 154 amendments,
scope of the evidence session, then we ask the person of which we accepted, either entirely or partially with
giving witness to send us supplementary evidence on drafting changes, 108. A large number of the changes
that particular point. So either at our request or at made compared to the initial proposal were made
your wish, such supplementary evidence is always because of amendments of the European Parliament.
very useful. You should have had a note of Members’ The main changes which we had made compared to
interests and I think it may be on the table before you, the initial proposal reduced the scope of the Directive
so that tells you what we are all about as individuals. through introducing a number of exemptions. That
Could please start by stating your name and your goes back to the European Parliament amendments.
oYcial title for the record, and do you wish to make Also concerning the scope, we introduced what we
an opening statement? call lighter regimes. These are not exemptions but

mean that for some specific credit agreements onlyMr Staudenmayer: Thank you very much, my Lord
Chairman. My name is Dirk Staudenmayer and I am some of the provisions of the Directive apply and not

all of them: for example for overdrafts, and for creditHead of Unit of the Directorate General for Health
and Consumer Protection of the European agreements concluded by credit unions and others.

Then we deleted a number of provisions which weCommission. I do not intend to make an opening
statement. I refer to the two letters that my Director considered as suYciently covered, either by existing

Community legislation, for example the previous banGeneral, Mr Madelin, sent to you last December and
last October. on doorstep selling of consumer credit contracts or
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provision on joint and several liability, which hadthe data protection provision which was in the initial
been deleted from the Directive. However a provisionproposal, or provisions which we considered as
on certain remedies against the bank which are closesuYciently covered by national law, for example
to joint and several liability has been maintained,previous provisions on recovery and repossession.
because they come from the original 1987 Directive,We introduced, also going back to a European
and we wanted to make sure that Member StatesParliament amendment, what was called in the
know that joint and several liability as such is notdebate a “standard infobox”. This consists of some
covered by the Directive, and is therefore left withinessential information requirements in advertising
the powers of Member States. That concerns severalwhich should be given each time for advertising
Members States, such as the United Kingdom orwhich refers to interest rates or other figures related
Finland, who have these remedies in their law. Weto a credit contract. We introduced the concept of
made modifications as to the formerly called duty tolinked contracts, which means, put simply, if, for
advise, which has now been softened andexample, a credit contract is concluded in order to
transformed into a duty to explain the advantagesfinance a specific purchase, and these two contracts
and disadvantages of credit products to theare linked, the purpose of this amendment was to give
consumer, and finally we have made a number ofconsumers the right of withdrawal from the credit
changes which are more concerned with the drafting.contract once he has exercised the right of withdrawal
For example, we have introduced a definition ofon the purchase contract. We deleted an existing
“overdraft” which was not in the initial proposal; weprovision on responsible lending while the concept of
have changed some of the drafting which clarified theresponsible lending, at least partially, is still covered
coherence with other Community instruments, forby the existing Directive. We simplified provisions
instance the Distance Marketing of Financialconcerning credit intermediaries, for example an
Services Directive. So the drafting throughout theexisting provision in the initial proposal which
text has been improved and clarified. As a whole, oneintroduced a licensing regime was replaced by an
can say that all the changes which have been madeobligation for Member States to supervise and/or
since the initial proposal through the two modifiedregulate credit intermediaries. Finally, we clarified
proposals have been made under the heading ofthe basis for the calculation of the annual percentage
better regulation, in the sense that there is morerate of charge. The change mostly concerns payments
freedom of manoeuvre for Member States in theirmade by the consumer which are not going directly to
implementation. The scope has been slimmed downthe bank. The main case in practice is payment
and even within some of the provisions someprotection insurances. These are the main changes
flexibility has been given to Member States in theircompared to the initial proposal. That first modified
implementation, be it either through the use ofproposal was adopted in October 2004 by the
abstract legal terms which give implementationEuropean Commission. But afterwards, in October
manoeuvre for Member States or for courts when2005, a second modified proposal was adopted with
they are applied, or even explicitly when Membersome major changes compared to the first modified
States are given a certain result to achieve but it is notproposal. The first and one of the most important
prescribed to Member States how they are to achieveones was the exclusion of equity release from the
a certain result, as, for example, the creditproposal. Already previously in the initial proposal,
intermediary provision. That is one major line ofmortgages, insofar as they secure credit which is for,
reasoning for the changes. The other major line ofsay, buying or renovating a house, were excluded but
reasoning—and I mentioned this at the beginning—equity release was still within the scope of the
is that a high level of consumer protection wasproposal. We decided for the second modified
maintained. Thank you very much.proposal to also delete equity release from the scope
Chairman: Thank you. That was a very full response.of the proposal. Another change was to withdraw
I do not think I am going to ask any supplementaries.guarantors and surety agreements from the scope of
Lord Harrison, I wonder if you would like to take onthe proposal. We clarified the full harmonisation
the single market aspect of all this.approach. Mr Madelin took the opportunity in his

first letter of October 2005 to explain this. Basically,
it was clarified that harmonisation in the present Q3 Lord Harrison: Good afternoon, Mr
proposal means that only what is really dealt with by Staudenmayer. I would indeed like to talk about the
an article in the Directive is harmonised, and that single market in consumer credit and how it might be
Member States cannot go beyond, or cannot stay established within the European Union. We were
below, the standards of the Directive. It also means— very grateful for Mr Madelin’s letter, to which you
and this is the reason we clarified this—that have already referred, where he talks about the
everything that is not dealt with in the Directive is still diVering national laws as an impediment to
left to Member States. For example, an important establishing that market and the suggestion that

some harmonisation, to a lesser or greater degree,point for the United Kingdom was an existing
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a financial services provider and you want to marketmight overcome those barriers. In the course of our
your consumer credit product in all Member States ofinquiry we have discovered—and it is, to some
the European Union, you still face, despite thedegree, backed up by the London Economics study—
harmonisation of the 1987 Directive, and because ofthat at the moment cross-border consumer credit
this minimal harmonisation character and the factlending is at a very low level indeed, without firms
that Member States have gone beyond the minimumwho are interested establishing their agencies within
standards of the Directive, the situation where youthe prospective borrowers’ country. There is the
have to have 25 diVerent contracts because you haveother possibility that lenders can develop cross-
to face 25 diVerent sets of mandatory national laws.border markets through subsidiaries and mergers
These concern examples such as the right ofand acquisitions. Given that is the case, what did the
withdrawal– even though this was not even in theCommission do to consider any impact assessments
Directive a relatively large number of Member Stateson establishing, first of all, the diVerences in national
have introduced such a right of withdrawal- thelaws that Mr Madelin talks about—was it established
calculation of the annual percentage rate of charge,that that was the main problem—and secondly, that
the question of early repayment and other examples.the harmonisation of the laws would be a method of
So you are in the rather unsatisfactory situation as asolving the impediments to the market, and did you
financial services provider that you have to adaptactually look at alternatives which might be more
your normal single contract which you would like tofruitful, including, of course, the encouragement of
use to 24 diVerent other sets of mandatory laws andentrepreneurs to set up or acquire through mergers
that obviously means costs. That is the mainand acquisitions agents to accomplish the
disadvantage. That is why we have come up with theestablishment of that single market? And just at the
idea of saying that we would like to have a fullvery end, I would like you to reflect on the London
harmonisation approach, and no longer a minimalEconomics paper, which I found fascinating. I think
harmonisation approach, because then we can beoV the top of my head it was talking about the benefit
sure that the national laws on the core areas asto the single market and, therefore, to the European
harmonised by the Directives are the same and youUnion really as being quite considerable in terms of
can come close to a situation where banks can use one0.6 per cent, 0.8 per cent of GDP, something like ƒ94
single contract for marketing one single product inbillion, and this was only, as I recall, a figure up to
the whole of the European Union. I have read the2015 and not beyond. I wonder if you could comment
evidence which was given to you last summer. Youon the London Economics paper as well?
were referring, I think, to a statement from aMr Staudenmayer: First of all, what did the
representative of the British Bankers’ Association,Commission do in terms of establishing the diVerence
who said that nowadays they are choosing thebetween the diVerent laws? This goes back to the 1987
freedom of establishment way, which means creatingDirective which, contrary to the existing proposal,
subsidiaries and establishing themselves in otherwas a so-called minimum harmonisation Directive.
Member States, or mergers and acquisitions, as youThat means that while Member States have to
very rightly pointed out. That is obviously one way ofimplement all the standards which are in the
marketing your product; you create an establishmentDirective, they have the possibility to go beyond
in the other Member States where you want tothese standards, always in favour of the consumer.
market your product, and obviously that is fine. WeThey cannot change it in favour of businesses but
are not doing anything in this Directive to promotethey can only go beyond in favour of the consumer.
this or to create an impediment for this.The Commission has obviously analysed the

implementation laws of this Directive, first of all for
the purposes of infringement procedures, but later on Q4 Lord Harrison: May I interrupt you there. I think
for purposes of two reports which have been the purpose of my question was actually, has the
subsequently published by the Commission. What we Commission undertaken any impact assessments,
have found out in these reports is that, indeed, more first of all on what was the problem, and secondly, on
or less all Member States have gone beyond the the alternatives, and we do so because we are
minimum standards of the Directive, but on diVerent impressed by Commissioner McCreavy, who in the
provisions and to a diVerent extent. The specificity of new spirit of openness from the Commission did
consumer law is that, at least as far as the Directives actually say that “no proposal leaves the house
are concerned, they are mandatory law, that is, the without having been subject to thorough impact
consumer cannot renounce his rights, and Member assessment”. I think the Committee would very much
States implement these Directives also by mandatory like to learn whether you did these earlier studies to

help you and influence your thinking?law. In addition, they often implement gold-plating
national provisions, which means then they are going Mr Staudenmayer: Absolutely. At the time when the
beyond the standards of the Directive also by original proposal was adopted, which was in 2002, it

was not yet established Commission policy, as it ismandatory law. If you have a situation where you are
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the mortgage front we are talking about new policies,now, to prepare an impact assessment for every
legislative proposal the Commission makes, so at the and all I can say as a Member of this Committee is
time we did not do it. So we have done the analysis of that I found the London Economics study very
the national laws and have established the legal helpful in enabling us, when we come to it, to assess
obstacles, we had organised hearings of stakeholders the new proposal. On consumer credit generally,
on the basis of working papers and we had many which is the subject of this meeting, they may not be
consultations and discussions of a bilateral nature new policies but they are quite dramatic in their
with stakeholders, mostly banking associations and potential impact on individual countries like this. So
consumer associations, but we have not done an I was also missing in a way what led your Directorate
impact assessment. This is a relatively new to its latest proposals and I was going to ask you the
Commission policy. If we could come forward same question Lord Harrison asked you, namely,
nowadays with a new proposal we would definitely have you done the kind of research and consultation,
do an impact assessment. For the modified proposal both on diVerent laws and also on diVerent market
which was recently adopted we have, as I said, taken situations in diVerent countries, and the possibility of
on board—and that determined a very large part of cross-border market operations in future? You say
the contents—the amendments of the European you have done a lot of consultation nationally and a
Parliament, where we do not do impact assessments certain amount of research. Perhaps you would
either. According to the better regulation regard it as adequate for your purposes but it makes
institutional agreement, the Parliament is obliged to it diYcult for us to assess the final proposals, even
do an impact assessment on their amendments, but though they are not new policies. Do you see my
we have not done an impact assessment because we point? It is just that we have not got the middle piece
just took over the Parliament amendments. in the argument.
However, what we have done is that we have had very Mr Staudenmayer: Thank you, my Lord Chairman.
extensive consultations with the banking sector and Basically, I have already said that we have not done
consumer associations. Personally, I have been at the the formal impact assessment but that we have
European Banking Industry Committee several analysed the diVerent national laws and the economic
times, where all European banking associations are impact which we ascertained through the
represented. I have seen a very large number of consultations with the European and national
national banking associations, and I have even seen stakeholders. On the diVerent alternatives—and this
a relatively large number of major banks in order to goes back to the point Lord Harrison mentioned—
discuss our ideas and what we wanted to appear in while I said that obviously free establishment of
the initial proposal. Our thinking and the input which companies in another Member State is still a possible
we have received from these consultations was and perfectly appropriate solution, the feedback we
implemented in the modified proposal. May I also got from the banking associations was also that the
give you an answer on the study on mortgages. First diVerences in the national laws are considered by
of all, this London Economics study only concerns them as a major obstacle to going cross-border and
mortgages and mortgages are now entirely excluded marketing their products there, if they want to do it
from the consumer credit proposal. This study was by provision of services. I will give you the example
launched by my colleagues from the Directorate of early repayment. I am simplifying it a little but in
General for Internal Market as a preparation for a Great Britain it is largely possible to agree in a
Green Paper the Commission put forward, and the contract, compensation in case of early repayment,
Green Paper opens a new policy area because there is within certain limits but it is largely left to the
no existing provision in the area of mortgage credit in

contract. In France there is a ban on compensationthe European Union, nor was the European Union
for early repayment for every credit up to ƒ22,500.dealing with this up to now. That is why my
We were told by banks that to enter into the Frenchcolleagues launched this study. The Green Paper was
market this ban is a major cost factor for them and,adopted by the Commission last July and we had a
therefore, an obstacle to oVering their creditmajor hearing after the consultation period at the
contracts in France. This is just one example. Thebeginning of December last year. This is just to
other point I have not mentioned yet is that obviouslyexplain that there are diVerences between opening a
the purpose of our proposal—and this is why I wasnew policy area and revising the existing Consumer
making reference to a high level of consumerCredit Directive which goes back to 1987. So that is
protection—is also to increase consumer confidence.why we have not done such a study but, as I said, if
So we want to make sure that consumers know, orthere was a new policy proposal coming forward we
have the assurance, that wherever they take theirwould definitely do an impact assessment.
credit they meet the same protection standards. From
the research we have done, mostly EurobarometersQ5 Lord Moser: This is really in a way the same
and other surveys of this kind, we know that the fearworry that Lord Harrison has raised, and if I could

continue on that very last point, I understand that on of “What are my rights in case something goes
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potential for a genuine single market and forwrong?” together with the lack of information—this
is specifically in relation to financial services—and, marketing their products in other countries of the
therefore, the diYculty of comparing diVerent European Union.
products, are among the major reasons, so to speak,
why consumers do not go cross-border and conclude

Q7 Baroness Howarth of Breckland: You just said,a contract on financial services, or on consumer
Mr Staudenmayer, that the United Kingdom marketcredit more specifically.
is the largest and one of the most diverse in this field.
My concern is that what you call gold-plating in

Q6 Lord Moser: Just a short supplementary: does terms of consumer protection—the phrase you used
your consultation and/or research persuade you that earlier on—some of our consumer organisations
there is a pent-up, enormous demand for an would see as hard-won on behalf of the consumer.
integrated market, so that if the laws were Indeed, some of the evidence we heard early on would
harmonised there would be a massive outpouring of make us somewhat concerned about some of the
demand? banks’ evidence and I hope the Commission has
Mr Staudenmayer: At present the level of demand for taken a wider band of evidence, bearing in mind that
cross-border credit is relatively low, but we have seen there are consumers who still think our most
a number of changes in the last years which make us respectable banks do not always look to the needs of
think that the market has a potential to develop. The the consumer in the way that we would with our, if
first change—and this does not concern the United you like, gold-plated armoury of protection. Do you
Kingdom—is the introduction of the euro and, think it is appropriate in looking at harmonisation
therefore, an increased price transparency. That has that this hard-won protection should be dismantled
even been emphasised by the adoption of the in the interests of one level for other countries right
Regulation on the transfer of money in euros, where across Europe simply so that large institutions can
the fees are the same as for domestic transfers, and carry forward products that would put the consumer
recent initiatives by the Commission to create a single by logic at greater risk. Also, I am interested—
area of payment in the European Union. That, because I know a little about Europe but I am not an
together with the growing importance of technology, expert in Europe—in whether you have any evidence
specifically the internet, will allow, in our opinion, about the kind of diYculties that our consumers have
much more distance selling of financial services, and experienced and whether they are the same in other
here consumer credit is one of the major products European countries? Has there been anything like
where this could be relevant. So we see that while the some of the surveys that London Economics and
demand at present is low, there are certain others have done in other countries to look at those
parameters which have changed. At the same time we

kinds of diYculties? I am going to ask all mysee that national markets are very heterogeneous.
questions as it is probably easier for you to have allFor example, the amount of credit or credit products
the consumer ones at once. One of the features of ourcirculating in the United Kingdom is much higher
credit market is that we are constantly developingthan in a country of similar size, Italy for example. I
new products and practices and it is very rapid. Ido not know all the reasons for this but one can
wondered to what extent the Commission hadpresume one point it means that there are a number
thought about the likely impact of maximumof innovative products in some countries of the
harmonisation in terms of the ability of governmentsEuropean Union which have a potential demand in
to produce quick responses, not only to protectother countries of the European Union and that is the
consumers, although that is what my question ispotential we want to create, so we see this Directive as
interested in, but also to develop the way products area first step for creating a genuine single market. Quite
marketed across the Community, because I thinkinterestingly, this morning coming to London, I read
looking at diVerent ways of meeting this problemon the Eurostar a report which was just published
might bring diVerent outcomes, which is Lordtoday by the European Financial Services Round
Harrison’s point, of course. There are those whoTable, which is a group of the CEOs of the 20 biggest
argue that instead of sticking to a reducedfinancial services providers in the European Union,
maximisation approach the Commission should trythe British members are the Royal Bank of Scotland
to upgrade minimum consumer protection standardsand Barclays. They have put forward a report on the
on a wider front especially to help new Memberproduct “unsecured personal loan”. They deal with
States where consumer protection legislation andthe diVerent alternatives of how to achieve that
credit systems are less well-developed. Really I amgenuine single market and they advocate against
looking to you to justify why we should give up anyminimal harmonisation, against what they call
of our consumer protection and why, indeed, thismaximum harmonisation and for what they call a
approach would encourage greater diversity intargeted full harmonisation. Without going into the

details, they also say in this report that there is a clear product?
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decision to be taken because on the other side thereMr Staudenmayer: Thank you, my Lord Chairman. I
are the advantages for the internal market which wewill try to answer all these questions one after the
also want—the advantages for businesses to marketother. First of all, on the question of the gold-plating
their products throughout the European Union—and why you should give up established national
which has also advantages for consumers because itconsumer protection rules, I do not think that you
means greater competition and, therefore, morewould give up such a lot. That is my first point. In the
choice and more competitive prices. So at the verydiscussions I had with oYcials from the Department
end it is a balanced decision which will be taken byfor Trade and Industry I have not yet heard cases of
the European legislator, that is, the Council and thenational consumer protection rules which either fall
Parliament, about where the line has to be drawn.into the scope and cannot be kept under the Directive
But we are rather confident that in the proposal as itor are really outside the scope of the Directive. The
stands now we have harmonised the essential featuresmain example which was mentioned for the United
with a very high level of consumer protection. I thinkKingdom was the joint and several liability rules that
I have answered several of your questions but I amwe very deliberately excluded from the Directive
obviously happy to come back.because we did not want to harm this rather high level

of consumer protection in the United Kingdom.
Under the existing Directive, which harmonises the Q8 Baroness Howarth of Breckland: Are you saying
main features of the consumer credit contract— that at the end of the day the Directive will not be so
again—I do not see which of the essential instruments prescriptive as to reduce consumer protection and
of national British consumer protection would be inhibit competition?
given up, but we are obviously prepared to discuss it Mr Staudenmayer: My Lord Chairman, what I am
if this is the case. I would especially like to mention saying is that the Directive as a legislative technique
one point, because I know that colleagues from the contains drafting language which allows at some
Department for Trade and Industry are checking this moments Member States to adapt their national
at present, which is, what the information implementation laws to their socio-economic
requirements are. Here we are going into the question realities. Your other question is, how can we be sure
of the approach. One really needs to see what is that Member States have a quick response to new
harmonised in the Directive and one needs to repeat developments, new products, which come on the
that whatever is not harmonised in the Directive is market. Again one has to do the same three-tier
left to national laws and Member States can keep it. categorisation which I did before. It is really
If, however, a topic falls within the scope, then it falls important to keep in mind that we only harmonise
under the harmonisation approach. However, even what is dealt with in the Directive and what is not
there, one has to see that the Directive uses abstract dealt with is left outside. So if it is a new product with
legal terms which allow—because it is a Directive and new features it is likely that it is not covered in the
not a Regulation—Member States some freedom of Directive, therefore Member States can enact new
implementation. To give you an example, when we laws in order to meet this challenge. If it is in the
are talking about pre-contractual information, some Directive, which is the second category in my reply,
Member States have very detailed rules about there is a certain probability that within the freedom
prominence, even the size of the letters or bold print of implementation left to the Member States,
or italics in which these warnings need to be given. Member States can still react and they are still within
That falls under the relevant provision in the the limits of the Directive. If, however—and I am not
Directive which says this information has to be given excluding this—there are cases where the Directive
in a clear manner. This means that Member States leaves little or no room for implementation and,
have the possibility, for example, to prescribe the size therefore, responds to a new product, one would have
of the letters or whether the warning is in bold or not. to change the Directive. But again then the answer is
So this is just an example where Member States that the Directive also oVers other advantages,
within the approach of harmonisation have some mainly for the internal market, and there is a political
freedom of implementation in how to adapt it. It may choice to decide if these advantages oVered are worth
be—and I am not excluding this—that there will be the, I think, relatively little or restricted possibilities
rules where the United Kingdom will have to change for Member States to react to some upcoming new
their law and that may apply to all Member States. I products which they cannot deal with anyway
do not think there will be many but there may be. I because they are outside the scope of, or cannot be
am not an expert in United Kingdom laws and so dealt with under, the Directive. For the question of
can’t really assess this. If this is the case, then the the adaptation to new products and minimum
answer is that, first of all, we have tried, through this harmonisation, why not upgrade minimum
Directive, to maintain a high level of consumer harmonisation, there I can come back to what I
protection. We really think that this Directive has explained earlier. Minimum harmonisation made a

lot of sense at a time when there was relatively little inthis high level but obviously there is a balanced
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come back to us on that because I think we ought toterms of consumer protection rules in the European
move on. Lady Greengross?Union. Now we have reached a certain maturity and

we have seen that the disadvantages for the internal
market are, because of minimum harmonisation

Q9 Baroness Greengross: Mr Staudenmayer, I wasoutweighing its advantages. Therefore, it makes
really worried about these questions of mutualmore sense in order to achieve this genuine internal
recognition. There seems to be an imbalance as tomarket which I described, where a financial services
whose law applies. From some of the things you wereprovider will, in all likelihood, be able to market one
saying before, such as pre-contractual information, Isingle product in all countries, to have a full
have been worried about the retail organisations andharmonisation approach, while it is clear that we are
the sort of information that is usually given. Fromreally restricting ourselves to the essential, what the
what you have been saying in response to LadyCompetitiveness Council in May 2003, when the
Howarth I am still worried that there is an imbalanceCouncil of Ministers discussed this proposal up to
between the lender and the borrower, that the lendernow for the first and only time called the core areas.
gets a better deal in terms of mutual recognition thanThey said, “Full harmonisation is a good idea, we
the borrower. For example, if I have some

support this but only for core areas.” They did not information about a contract I do not really know
tell us what the core areas are, but basically with our which law would apply if (say) this is a German retail
proposal we think we have dealt with these core company that is lending me some money, and the
areas. Finally—and this goes back to what the lenders are fine because they have gone through all of
consumers’ problems are—we have harmonised the this and they are professionals, but if I am an
essential features of a consumer credit contract, ordinary consumer how do I know? And in terms of
which are basically. Before the conclusion of the pre-contractual information, what you were saying
contract what do I need to know in order to make a about the print and almost the readability of
reasonable transaction decision? What are my rights information does not answer my problem, which is
and my obligations once I have concluded the not about the size of the print but really are people
contract, in case something goes wrong, such as the getting clear guidance about APR and what they are
right of withdrawal and the early repayment?” going to have to pay and so on? I am just very worried
Finally there are some more technical provisions about that. I am not sure that what you said really
which relate to the comparability and that is mainly restores the balance. How do ordinary people know
the calculation of the annual percentage rate of their rights and if they know their rights and,
charge which will allow consumers to compare credit therefore, want to do something about what they see
contracts throughout the Union and to really take on as a denial of those rights and they have borrowed
that enlarged choice. from a German company, how are they going to get
Baroness Howarth of Breckland: If I could make one those rights met without getting a German lawyer
final point, one of the questions we had raised with us involved and who is going to pay for the German
very much was the marketing of products to lawyer coming over to Britain to explain those rights?
consumers who were not really able to meet the Those are really the questions. My last question is, if
conditions of paying for those products, and these the proposals allow the creditor to rely on its own
are fairly respectable banks. I do not necessarily want law, let us say German law, but not the lender, then
you to reply now, but across Europe do we have any how does this conform to the whole tenor of
knowledge, is there any research—and, as I say, you consumer protection legislation and what you have
do not need to answer now—that shows that said to us, that everything must be balanced in favour
consumers may have both similar sorts of diYculties of the consumer? It seems to go the other way.
and that some products are being pursued that are Forgive me if I am putting that rather crudely, but it
inappropriate to their needs? seems that the balance is a bit wrong.
Chairman: Perhaps you could come back to us on Mr Staudenmayer: My Lord Chairman, here it is
that. I am concerned that we are taking your time and important to clarify something about the applicable
we have a lot of other questions. I wonder if that is law because there is a very frequent
one of the matters you might come back to, this misunderstanding on the question of the applicable
question of the danger to the consumer of over- law and this Directive, and we were discussing this
zealous marketing, which I think is really what you even in the Council Working Group. Let us suppose
were talking about, Lady Howarth. Am I right in there is no Directive, there is no proposal, and I will
that? explain to you what the applicable law would be in
Baroness Howarth of Breckland: Yes. your case where you have an English consumer and a
Chairman: If there is something which is becoming German bank without the Directive, and then I will
apparent in other Member States of the European say what the influence of the Directive is. That will be
Union, it is certainly a matter of great concern in this determined according to the rules of the Rome

Convention of 1980, which has one fundamentalcountry at the present moment. So perhaps you could
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clause but it is important to emphasise that this onlyrule. The most basic rule is that the applicable law is
concerns the provisions which are harmonised in thedefined by the parties in their contract. In business-
Directive and even there only a few exhaustivelyto-consumer transactions that is almost always the
mentioned provisions in the Directive. There arelaw of the trader, the financial services provider,
three categories. One is rules which are harmonised inbecause in their standard terms and conditions they
so much detail in the Directive that the Memberhave a choice of law clause and that is mostly not
States do not have a lot of freedom of manoeuvre fornegotiable in practice and the consumers, even if they
implementation anyway, such as, for example, theknow what that means, sign it. Even if they know
right of withdrawal. The second is prudential rules,what it means and do not want it, the banks say it is
for instance on the credit intermediaries where it isnot negotiable, they have to take it or leave it. This is
established principle in European Union law that foran expression of the structural imbalance between a
prudential rules it is the law of the country where theconsumer and a bank but that is a fact. The second
bank is established which is applied, and thirdlyfundamental rule in the Rome Convention is if there
contract law rules, where Member States are left withis no choice of law clause in the contract, then the
some leeway for implementation but there are onlyapplicable law is the law of the party whose
two examples: over-running and early repayment.performance characterises the contract and that is,
Let me given an example with early repayment,indeed, in business-to-consumer transactions always
because that is the critical issue. Let us say we have anthe law of the trader because the consumer only pays
English bank and a French consumer. That Frenchand paying money never characterises a contract; it is
consumer is approached by an English bank with analways giving the credit, giving the insurance, or
email oVer to conclude a credit contract to buy a carwhatever performance occurs on the side of the
or something, a cross-border sale. As I said in mytrader. So that means even if there is no choice of law
previous example, French law says no compensationclause in the contract “imposed” by the bank, you
for early repayment for credit under ƒ22,500; Britishalways come to the law of the bank as the applicable
law allows it, relatively largely. The eVect of thelaw, that is, in our case, the German law or whatever
mutual recognition law in the Directive is thatnationality the bank may have. That was Articles 3
normally, if the Directive did not exist, if there is aand 4. The third principle is Article 5 of the Rome
choice of British law, which is almost always the case,Convention, which is the consumer protection
you would come to the application of the French ruleprovision in the Rome Convention. Here, under
that there is no compensation for early repaymentcertain conditions, but it is important to emphasise
because that is mandatory law in France, so thatonly under certain conditions, you can come either to
would give protection to the French consumerthe application of the whole law of the consumer or
against the English bank, but as this law falls underto the mandatory provisions of the law of the
the exhaustively enumerated provisions in Articleconsumer. When is that the case? You can get to the
21(2) and is more burdensome on the English bankapplication of the whole law of the consumer if there
than the French law, you would come to theis no choice of law clause and you have the conditions
application of the law of the English bank. Theof Article 5, or you can get to the application of the
reason I am explaining this in so much detail is tomandatory rules of the law of the consumer if you
make you understand that this really concerns only ahave a choice of law clause and the conditions of very limited number of cases. The English bank, for

Article 5 are fulfilled. What are the conditions of example, may very well decide to apply French law.
Article 5? It is mainly—and I am simplifying it now— There are a number of banks in Europe, though I am
cases where the initiative comes from the trader and not aware of English banks, which do this as a
the consumer is approached, for example an oVer to marketing strategy. They say, “We oVer you,
conclude a credit contract by email from a German consumer, this credit contract in another Member
bank to an English consumer and the contract is State, and in order to encourage you to conclude this
concluded in the United Kingdom. In this case you contract, we oVer you the application of your law,
would have an Article 5 Rome Convention case and even if we are not obliged to do this,” and they do this
would come either to the application of the British as a marketing strategy. In this case the mutual
law as a whole or to the mandatory rules of the recognition laws would not even be relevant. So it is
British law. But in other cases where the consumer really only in cases where you have one of these
approaches the bank, or the consumer is a tourist in exhaustively enumerated provisions in the Directive
Germany and concludes a contract there, you cannot and a case where Article 5 of the Rome Convention
come to the application of British law. So I am saying would apply, and a case where the law of the country
that the general principle is not that it is always the of the consumer is more protective than the law of the
consumer laws which apply. It is only under certain country where the bank is established. So it really a
circumstances. That is the situation even without very limited scope and that is often misunderstood.
considering the Directive. If the Directive is adopted Chairman: Thank you. That is a very interesting

answer for all of us. Lady Morgan?as it stands we have, indeed, a mutual recognition
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important information requirements to be dropped.Q10 Baroness Morgan of Huyton:Mr Staudenmayer,
I have a very straightforward question on databases. Youhavementionedthatsomepowerswillbe leftwith
We are interested in the provisions that are now in the individual Member States, but would it not be more
draft Directive. Firstly, what is the proposal aiming sensible to set minimum standards which Member
to achieve, what is it intended to achieve in terms of States could then adapt to suit their own needs?
the database provisions, and secondly, what are they Mr Staudenmayer: Thank you, my Lord Chairman.
likely to mean in practice, firstly for lenders and Basically, I can also repeat part of my answer from
particularly for consumers? before. First of all, I have to say that the list of pre-
Mr Staudenmayer: What is the proposal intended to contractual information requirements in Article 5(2)
achieve? Basically, in all Member States there now of the present proposal is very detailed and creates a
exist, be it positive or negative, databases, and banks high level of pre-contractual information. So I do not
very largely consult these databases in a national think there will be a lot left to be desired in terms of
context because it allows them to assess how liquid consumer protection besides this list. Here again I
their future debtors are, and whether they want to have to refer to the categories I explained before.
conclude a credit contract with them. It is a very There may be areas which fall outside the scope of
important means by which to decide whether they harmonisation of the Directive and Member States
give credit to someone. Unfortunately, these public can maintain their law. There are some—and I
or private databases are not always accessible to mentioned this example about the prominence of the
foreign banks which are not established in that warnings, the size of the letters of the warning—where
country; in some Member States they are not. The the Member States have some leeway and for the rest
idea is to grant non-discriminatory access for foreign we have what we think is a very high level of consumer
banks to these databases, which means that they have protection. If you did transform this into a minimum
access under the same conditions as national harmonisation Directive, you would allow a major
domestic banks would have. For example, if they obstacle for cross-border credit to persist because pre-
have to pay a fee for each consultation of the contractual information is really an important
database they have to pay the same fee but not more element both for the consumer and for the banks and
because they are foreign banks. That is basically the represents a cost element for the latter, so we would
aim. What is the impact in practice? It makes it easier have again the situation where banks would face, on
for banks to assess whether this is a consumer who is the point of pre-contractual information, the 24
likely to repay the credit or not, and for consumers it

diVerent national laws. Quite frankly, at the moment,makes it easier to obtain credit. It does not make it
though I certainly remain open to be convinced, eveneasier for the people who are not getting any credit
in theCouncilWorkingGroup—butweareat theveryanywhere because they are so over-indebted that no
early stages of discussion, I should say—there werebank will give them any and then if they try outside
not a lot of Member States who were able to say thatthe country in the hope that they will get it from a
theyhaveadditionalrequirements forpre-contractualforeign creditor they will not get it because the
information which fall within the scope ofcreditor will be able to consult the national database.
harmonisation of the Directive and which are noThat is the impact.
longer possible, and I would like, first, to see these
examples concretely before one can discuss them, and

Q11 Lord Colwyn: This is a question on the even if there are examples, then I come back to my
harmonisation of the information rules, which I think point before, that there may be at the end a balanced
carries on quite well from Lady Howarth’s question decision to be taken. So it is a high level of consumer
on consumer protection and your comments on full protection, especially on the question of pre-
harmonisation and minimal harmonisation, and I contractual requirements in this Directive, and on the
think I sensea thought about partial harmonisation in other hand, we have the advantages oVered by a
there as well. The United Kingdom financial services genuine single market for consumers and banks. If
market is obviously highly sophisticated and there are a few points of pre-contractual information
competitive and provides consumers with real choice left which Member States have to change because the
and benefits. It has grown and developed through Directive forces them to change theirnational law, the
competition, which has been possible because of the question is, are the advantages oVered by the single
open nature of the market and the increasing market not worth these changes in an overall political
sophistication of the United Kingdom customers. assessment, and only if the answer to that is no, then it
Credit laws have very detailed information is really justified to say this is not a good idea.
requirements. For example, they require information
aboutstatutory rights,aboutremediesandlimitations

Q12 Lord Colwyn: So you believe that consumerof liability which fall outside the scope of the
protection will be equalised rather than someDirective. It seems that harmonisation of the

information rules may require several of these consumers being better protected than others?
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say, that it is the bank which takes the decision for theMr Staudenmayer: What I believe is that, especially in
the area of pre-contractual information—because consumer and not the consumer himself. Through

our redrafting we wanted to clarify that it is thethere we went for the really high level; we looked for
the Member States which have very detailed national consumer who takes the decision and the three

mechanisms which I have described are aiming to putrules—we will achieve both. We will have a relatively
clear win-win situation of a very high level of the consumer in the situation where he can take a

reasonable transaction decision. Whether he thenconsumer protection through the list of pre-
contractual information requirements, and at the takes it or not is in the end his business.
same time the advantages oVered by a genuine
single market.

Q14 Earl of Dundee: Here some of the specific
problems may include mis-selling of products,
irresponsible extension of credit, insuYcient redressQ13 Earl of Dundee: Mr Staudenmayer, in the

Directive the concept of responsible lending may be for the consumer and heavy-handed recovery
methods. Should the Directive set standards torather loosely defined and thus of limited scope.

Should it, therefore, be more carefully defined and, if protect against contingencies such as these?
so, what balance ought to be struck between Mr Staudenmayer: This actually is linked a little bit to
encouragement to credit access, on the one hand, and the question before on miss-selling and over-
yet, on the other hand, the avoidance of indebtedness because that is basically the same issue
unsustainable commitments which consumers may as the one raised here. If I may answer these two
be led into? questions together, first of all, coming back to the

question, of whether we have checked in otherMr Staudenmayer: This was a very much discussed
provision of the Directive and here the Directive has Member States: after the Sandler Report in the

United Kingdom, which was concerned with miss-to be seen as a package really. What is in there in
terms of protection mechanisms is basically that, selling, and one of the possible solutions which was

discussed in the United Kingdom, that is,according to Article 5(1) of the Directive, the bank
has to assess the creditworthiness of the consumer on standardised products, we launched a study to find

out if this problem and this solution was alsothe basis of the information which is available, which
means the information the consumer will give and de discussed in other Member States, that is,

standardised products as an answer to miss-selling.facto the bank always asks, “Consumer, please show
us your salary slip, tell us of any collaterals,” and The answer was very heterogeneous. First of all, the

problem was not raised in the public discussions, asconsults the database. These are the three main
elements which basically contribute to the decision of far as we were made aware by that study, to the same

extent as it was raised in the United Kingdom, that is,a bank to give credit to a consumer. Then we have, as
a second element, the pre-contractual information the miss-selling problem, and, secondly, concerning

the solution, a standardised product as a solution forrequirements, which, as I said, are rather extensive
and which allow the consumer to assess what he is this problem was not broadly seen or discussed in

other Member States. Under very specifictaking on, what product he is buying. The third point
is that we have what is now called the duty to explain, circumstances, yes, but even these circumstances

were very diVerent in Member States. On thewhich is that Member States have to create national
rules which ensure that the consumer is put in a question of over-indebtedness, I have to say that the

main purpose of this Directive is not to remedy over-situation where he can assess whether the product he
is buying is adapted to his needs and his financial indebtedness and there are several reasons for this.

First of all, the main reasons for over-indebtedness liesituation, which especially, for example, means that
if the bank has diVerent products on oVer, it must in personal tragedies for instance somebody gets sick

or loses his job, or takes a decision which is just notexplain which is the adapted one. I will take an
extreme example which was the object of a court case adapted to his financial capabilities and needs. So the

first cases are not the typical consumer protectionin Belgium where a bank, among several financial
products, recommended to a consumer to take an cases because the underlying reasoning of all our

consumer protection Directives is to remedy theoverdraft to finance buying a car, which was clearly
not a good recommendation. It would have been structural imbalance between the seller or trader and

the consumer. That is why the consumer is given pre-better, for example, to take a traditional three- or
five-year loan agreement to finance the car. These are contractual information, contractual information

and remedies in case something goes wrong. Thethe three instruments which are available in the
Directive. On the other hand, for the balanced purpose is not to protect him against accidents of life.

The other main cause is financial literacy and that isdecision you referred to, we had a lot of concern
voiced by financial services providers, which was also not something we will be able to deal with at the

European Union level in any case. There was a recentechoed to a certain extent by Member States and the
European Parliament, that there was a fear, let us conference organised by the FSA where the
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continues to pay to the bank with whom he had theChairman of the FSA mentioned himself in his
speech that illiteracy, functional illiteracy, is initial contact. But in the other cases we think that

the right of the consumer to be informed is moreextremely high in the United Kingdom. I cannot
remember the percentage but it was strikingly high, important than other considerations. I have been

made aware in discussions with Sir Roy Goode ofand I am not even talking about financial illiteracy,
which is even a step further. The Chairman of the this problem. We were not informed before in all

our consultations about the fact that this mightFSA said in his speech that the whole budget of the
FSA spent only on this would be only a drop on a hot constitute a problem. We will investigate this, but

for the moment we tend to think that we do notstone. Basically, if that is true for one Member State,
the United Kingdom, what could the European really see how the long-standing relationship would

be disturbed. What is the problem with such a traderUnion do on this? The problem of education and
financial literacy has been recognised at the informing the consumer that he knows about his

real debtor? That could even be used as a sign ofEuropean Union level, and it has been mentioned in
recent White Paper on Financial Services that the openness and transparency and I do not really see

a priori, but we will see if this is really confirmed byCommission will organise, for example, a major
conference on this. So we are trying to see what the our consultations, that this is a disturbance of long-

standing relationships.European Union can do but that is not so easy.
Coming back to the Directive, the fight against over-
indebtedness is not one of the major aims of the

Q16 Baroness Morgan of Huyton: We really wouldDirective. However, through the three mechanisms I
like some clarity about the impact of the Directivehave just explained—assessment of the
on credit unions. Credit unions are very importantcreditworthiness, pre-contractual information and
in parts of Britain, particularly in verythe duty to explain or to put the consumer in a
disadvantaged communities, and it is a waysituation where he can assess whether a credit
obviously for people to secure loans without havingcontract meets his needs—we try to achieve
to go to loan sharks, and our understanding is thatsomething in this context. If you wish, you could say
they are important in other countries in theit could be a collateral benefit but it is not one of the
European Union as well. Obviously we are relatingmain aims, but we think we will achieve something
to Article 2(4)(b) and we have a couple of specificalso in this context.
questions on that. Firstly, we do not understand the
reference to “volunteers who provide credit”,
because surely it is the credit institution thatQ15 Baroness Howarth of Breckland: On the

question of notice of assignment, this relates to provides the credit? Secondly, while Article 2(4)(b)
appears to be directed to credit unions, we are toldArticle 16, which requires consumers to be told

where credit agreements have been assigned to third that employment is not the only factor linking
members of a credit union and there may be severalparties. What is the Commission’s purpose in this

and what eVect do you think it is likely to have on others, such as membership of a trade union or a
church or a political party. Is there any reason whylong-standing business practices, such as block-

discounting between retailers and finance houses by the exemption should not apply to all non-profit co-
operative organisations whose members are linkedwhich notice of assignment is not given unless and

until necessary so as, as it is said, to disturb the by a common bond? Finally, we are somewhat
sceptical about whether there is a European Union-relationship between the retailer and the consumer?
wide market that is feasible in terms of creditMr Staudenmayer: First of all, the change which had
unions, because certainly our experience of creditto be made to Article 16, and I guess to which you
unions in the United Kingdom is that by their veryrefer, which is the duty to inform if there were such
nature they are very locally-based.an assignment, goes back to an European

Parliament amendment and the purpose of the Mr Staudenmayer: Basically, this amendment to the
proposal goes back to an amendment of theParliament amendment, which the Commission

accepted, is to inform the consumer. It is something European Parliament and the drafting goes back to
the European Parliament, too. We have changed thewhich in the Treaty language is called the right to

information in Article 153 of the Treaty, which drafting insofar as we have restricted it somewhat
because a balance has to be struck. We recognise themeans that the consumer must be informed of who

the debtor is. That may not be practical in the social benefit that credit unions are oVering, and
that is why we have foreseen a specific clause onspecific circumstances and we have, therefore,

excluded the main situation where this is not that. Secondly, in some Member States, for example
in Ireland, there are credit unions which are verypractical, which are securitisation operations, where

the bank, for the purposes of refinancing, gives the big, which are competing with commercial banks.
Insofar as credit unions are really bringing theserights against the creditor to a refinancing

institution for a certain time, but the consumer social benefits, they should have better conditions,
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that is, lower costs, than commercial banks, but if The Committee suspended from 4.33 pm to 4.45 pm
they are so big that they are really competing with for a division in the House
commercial banks, you have the question of fairness One has to look at the rules concerning credit
of commercial practices. Should they have intermediaries within the Directive, and I would make
competitive disadvantages? Therefore, we have a distinction between, on the one hand, the
somewhat restricted the drafting of the European information obligations, pre-contractual and
Parliament in order to make sure, while maintaining contractual information obligations, and, on the other
the spirit of the amendment, that only credit unions hand, rules where Member States have to regulate and
would fall under it, which would not have unfair supervise credit intermediaries and a few
competitive disadvantages compared to commercial transparency obligations. The second group are of a
banks. Concerning the drafting point on “volunteers prudential nature and, therefore, we think it makes
who provide credit”, I have already said at the time sense to have a relatively wide definition of “credit
in the meeting with Sir Roy Goode that we take that intermediaries” in the Directive because there are
point on the drafting. That is indeed not clear. It is Member States—and the United Kingdom is one of
obviously meant that credit unions give the credit them—which have a fairly extensive supervision
and what we mean is volunteers who are directing system on credit intermediaries. Interestingly
these credit institutions. On the question of enough, in the very preliminary discussions we have
employment not being the only factor, again I take had up to now in the Council Working Group, there
your point. However, we were accepting the were even Member States who were saying that our
amendment of the European Parliament, which only definition does not go far enough, because they said
quoted these considerations and not others. I am there are restrictions in there that they would like to
not excluding that there are other considerations, see eliminated; they wanted a wider definition so far as
but at the time of our first contact with the World the prudential rules are concerned. It is different,
Council of Credit Unions when we prepared the though, if you are talking about pre-contractualmodified proposal we were not made aware of any

information requirements, because there are not soother considerations which play a major role. That
much prudential rules but it is really costs for thegoes for an extension to other non-profit
credit intermediaries. There we have an exemptionorganisations, too. As for a European Union-wide
which says that if a credit intermediary, say a car sellermarket, yes, of course, there is only very limited
or a seller of white ware or brown ware, is also sellingpotential—and I recognise this—for cross-border
these goods while giving out credit for financing thesetransactions of credit unions, especially if they are
goods, that he is not obliged to give the pre-very small ones operating in a neighbourhood
contractual information requirements if he is doingcontext or something like that. That is true.
this only in an ancillary capacity, and “ancillaryHowever, we did not see why they should be
capacity” is explained in the recital as the relationshipcompletely exempted from the Directive and we
of selling goods and giving credit in its turnover. Thiscreated one of these light regimes which I mentioned
means that if, say, in the example of my car seller heat the beginning, which is focused mainly on pre-
is only making a relatively minor part of his turnovercontractual information obligations. That contains
by giving out credit compared to selling cars, he doesnot the full list of pre-contractual information
not have to train his employees to give all thisobligations of Article 5(2) but only the essential
relatively detailed information. The consumer is stillrequirements, and it is the line of reasoning of
protected because the bank has to give themaintaining a certain level, not even a high level in
information. Where, however, the seller is making athis case, but a certain level of consumer protection
relatively substantial part of his turnover by giving outwhich came through. It is not a complete exemption
credit, we think it is justified that he gives thebut a light regime which allows at least some
information. After all, the credit intermediary is thestandards of pre-contractual information, and all
person with whom the consumer deals primarily.the other provisions of the Directive are not

applicable.

Q18 Chairman: That was certainly very clear. Mr
Staudenmayer, you have been extremelyQ17 Chairman: Thank you. It has been suggested to
straightforward with us. We are all full of admirationus that the definition of “credit intermediary” is so
for your command of English, quite apart from anywide as to encompass large numbers of traders who
other quality! Thank you very much for yourought not to be included, for example mail order
attendance, thank you for answering the questions sotraders. Is there a case for narrowing the definition?
fully. We will probably send you a couple ofMr Staudenmayer: Thank you, my Lord Chairman.
additional questions on conflict or not conflict withThis was an issue which was quite extensively
the new Rome Directives. That will come to you bydiscussed. Again one has to look at the overall

package of the Directive. letter and I think it is more sensible to do it that way
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Chairman: If, as I say, on thinking back you wish youbecause then we can frame the questions in a good
way and, therefore, the answer will be a better answer had added something into a question please do write

to us on those matters because it has been a veryif the question is a good question. We have come to
the end of this session. Is there anything you want to useful session and I am sure anything you wished to

add would also be a very useful part of the evidencesay before you leave at all?
Mr Staudenmayer: No, I was here to answer your which we are turning our minds to now. Thank you

very much for starting oV this refreshed inquiry, andquestions, and if you do not have any further
questions, thank you very much. I hope you have a good journey home.

Supplementary Questions for the European Commission

The Concept of Cross-border Credit

1. The papers prepared by the Commission in support of the move to maximum harmonisation in order to
stimulate a market in cross-border consumer credit appear to take a very restricted view of what constitutes
cross-border credit, namely the extention of credit by a lender in one Member State to a borrower in another.
By contrast, your colleagues in the Internal Market Directorate who prepared the Green Paper on Mortgage
Credit see cross-border credit as encompassing the extension of credit through the creation of subsidiaries or
the acquisition of joint ventures with established businesses in the country where the borrowers are located.
As you know, this is consistent with the evidence we have had from UK credit suppliers that what they
described as “scale entry” through establishment of a trading presence in each country is the best way to
penetrate cross-border markets successfully.

2. Would you not agree that this latter approach accords more with the realities of how business is conducted
and is likely to be more fruitful than trying to stimulate cross-border credit in the restricted sense through
uniformity of laws?

The Reasons for Lack of a European Consumer Credit Market

3. We have had substantial evidence to the eVect that cross-border credit in the restricted sense is relatively
rare and that this has little or nothing to do with diVerences in the national consumer credit laws of Member
States. Rather it is because of:

(a) the great diYculty in penetrating a local market without an established presence there;

(b) the credit risk resulting from the fact that while a foreign creditor may have access to local data bases
it will not have the other local information which is vital to the assessment of credit risk;

(c) the legal risk associated with unfamiliarity with the laws and procedures of a foreign jurisdiction and
the costs associated with proceedings in a foreign jurisdiction.

4. The survey by London Economics commissioned by D G Markt supports the above conclusions, and while
that is concerned with mortgage credit it seems to us that similar considerations apply to unsecured credit.

5. Against this background, we would be glad to know:

(a) What evidence do you have to contradict the above conclusions and to support your view, disputed
by credit institutions, that the problem lies in diVerences in national laws?

(b) Would you not see merit in tackling the problem in another way, by encouraging the development of
local credit markets, with minimum legal standards, leaving Member States free to tailor additional
protection to the state of development of their consumer credit instruments and institutions, with a
view to bringing about a greater convergence of consumer credit practices which might then facilitate
a greater harmonisation of the law?

Impact Assessment

6. You explained to the Sub-Committee that at the time when the revision of the EC Consumer Credit
Directive was first introduced in 2002 it was not then established Commission policy to conduct an impact
assessment to test the need for and eYcacy of new proposals, and that by the time this had become
Commission policy the draft had been substantially amended by the European Parliament. But, given the
major eVect of a shift from minimum to maximum harmonisation in the field of consumer credit agreements
and what is said above, would it not even now be a good idea to conduct such an assessment?
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7. In this context, we would welcome any comments you may have on the question of consultation with
European banking interests raised in the European Banking Industry Committee’s letter dated 14 March 2006
to me, which has already been copied to you.

Information Requirements

8. Article 9, dealing with the content of consumer credit agreements, is a maximum harmonisation provision,
which means that Member States cannot add to the list. However, the UK has detailed statutory provisions
which themselves fall outside the scope of the Directive but which confer rights, protections and liabilities of
which it is considered essential that the consumer should be informed through prescribed statutory statements
and notices in the agreement.

9. The information requirements currently prescribed in the UK but not covered by Article 9 include the
following:

(a) A prescribed heading and statement of type of agreement.

(b) A list of goods and services to be provided by the creditor.

(c) The cash price of goods and services acquired with the credit.

(d) A requirement to show prescribed financial information together as a whole with no interspersal of
other information.

(e) The credit limit in the case of running-account credit.

(f) The mode of appropriation of payments to be allocated for diVerent purposes.

(g) Prescribed statutory statements advising the debtor of:

(i) the restriction of his liability on termination of a conditional sale agreement;

(ii) his liability to repossession of goods if default in payment under a conditional sale agreement;

(iii) the rights of a pledgor under pawn agreement not exempt from the Directive (because liability
not usually limited to the pawn), including the debtor’s right to redeem.

(h) Rules governing signatures and signature boxes.

(i) The form and content of modifying agreements.

10. Is there any good policy reason why the UK should have to jettison these requirements, which have been
in force for many years and most of which are considered essential to the debtor’s understanding of his legal
rights and liabilities?

11. Has the Commission done any research on the possible legal and administrative consequences of these
requirements for the UK or other Member States and have any Member States made representations to the
Commission about such consequences?

Mutual Recognition

12. In the discussion on Article 21(2) you told the Sub-Committee that it was already the case under Article
5 of the Rome Convention on the law applicable to contractual obligations that, outside mandatory rules, the
parties were free to select the law applicable to their contract. We accept that this is so. But are we not right
in thinking that the eVect of Article 21(2) is to go well beyond this and to split mandatory rules, so that some
of these will be governed by the debtor’s law and others by the creditor’s law, which is not the case under
Article 5?

13. The draft Regulation (Rome I) which is intended to replace the Rome Convention has changed Article 5
so as to subject the whole contract, not merely the mandatory rules, to the debtor’s law. The reason is that the
hybrid solution embodied in existing Article 5 was widely criticised as introducing complexity and additional
procedural costs (including, presumably, the need to call expert evidence of foreign law). The Commission’s
Explanatory Memorandum introducing the draft Regulation states that only a rule making the whole contract
subject to the debtor’s law “would be truly compatible with the high level of protection for the consumer
demanded by the Treaty”. The provisions of Article 21(2), which we recognise were prepared before the draft
of Rome I, seem to run entirely counter to the new Article 5 which the Commission itself proposed as recently
as December 2005.

14. We would appreciate your comments on these points.

16 March 2006
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Letter sent to Clerk of EU Sub-Committee G from Robert Madelin, European Commission

I would like to thank you for the supplementary questions you sent to Mr Staudenmayer on 16 March
concerning the modified proposal for a Directive on Credit for Consumers.

On the concept of cross-border credit, you mentioned mortgage credit as an example for the general
assumption that cross-border credit is more likely to be provided through creation of subsidiaries. As you
know, mortgages are based on real estate, which requires specific local expertise in particular in order to
facilitate property valuation. This is not the case with consumer credit, so I do not think the situations can be
compared. However, the Commission shares your view that cross-border activity in the area of financial
services may take the form of both free provision of services or of free establishment, for example through
mergers and acquisitions. Consequently, the Commission does not take a restricted view of what constitutes
consumer credit, but follows a broader approach. This broad approach is fully reflected in the White Paper
on Financial Services, both in the ongoing work to make the supervisory review of potential investments,
mergers and takeovers clearer and more transparent, and in the planned work to reduce the potential barriers
to cross-border investment and economic rationalisation. Nevertheless, in the specific area of consumer credit,
we want to achieve further harmonisation of laws because of the potential for purely cross-border credit which
can only be released if legislative barriers are lowered.

As regards the reasons for the lack of a European consumer credit market, I agree with the three-fold analysis
you propose in your letter. Both the diYculty in penetrating a local market without an established presence
there and the diYculties to assess the credit risk abroad (although the two issues are closely linked) are indeed
important barriers to the establishment of a genuine single market.

However, diVerences in national laws or what you refer to as “the legal risks associated with unfamiliarity with
the laws and procedures of a foreign jurisdiction” also constitute obstacles to the Single Market, especially
when they concern essential elements such as information, the right of withdrawal, the right of early repayment
or the calculation of the APR. We acknowledge the existence of the other obstacles of a more commercial
nature mentioned above, but overcoming these is not so much in the hands of the Commission but rather of
the industry. The Commission proposal does not aim at solving all the problems. It should rather be seen as
a first step towards further market integration, by facilitating the emergence of cross-border trade in the area
of consumer credit.

I do not fully agree with your view that credit institutions do not think that the problem lies with diVerences in
national laws. On the contrary, we have been told by industry representatives that such diVerences are indeed
important, for examples on issues like the right of withdrawal or the right of early repayment. This opinion
has been conveyed to us by several institutions and most recently by the European Financial Services
Roundtable, which represents 20 of the biggest financial services providers in the EU.1

As you rightly noted, the London Economics survey only deals with mortgage credit, which is outside the
scope of the modified proposal. Mortgage credit involves issues (in particular repossession, property
valuation, etc.) which make cross-border transactions much more diYcult than for non-secured consumer
credit. Therefore, no conclusions on consumer credit can in our view be drawn from this study.

As regards the alternative approach you mention (minimum legal standards leaving scope for Member States
to adapt these to the national specificities), I agree that it would facilitate the consensus. This approach was
used by the Commission in the past, among others in the adoption of the first Consumer Credit Directive in
1987. This Directive is based on minimum harmonisation, ie Member States are allowed to go beyond the
provisions of the Directive to protect their consumers. Member States indeed went beyond the requirements
of the Directive, but to a diVerent extent, leading to a variety of national mandatory legislative measures,
which in the end did not contribute to the completion of a genuine Single Market, but instead created barriers
for operators. Against this background, the new proposal aims at creating the conditions for the Single
Market, while maintaining the current high level of consumer protection in the MS. This can be achieved only
by means of normal instead of minimum harmonisation.

As you said, Mr Staudenmayer already mentioned to the Sub-Committee that an impact assessment was not
established Commission policy in 2002 when the initial proposal was adopted, and therefore no formal impact
assessment was issued. The modified proposal is mainly based on the amendments voted by the European
Parliament in its first reading, plus other changes aiming at improving the drafting and coherence of the text.
According to the inter-institutional agreement of December 2003 on better law-making, the Parliament may

1 In “Consumer Protection—Consumer Choice—Deepening EFR’s concept on consumer protection in retail financial services”—
European Financial Services Round Table–January 2006: “Consequently [to minimum harmonisation], instead of having converging or
harmonised rules as intended, rules diVer again from Member State to Member State. These divergences are felt to be red tape impeding
European providers from fully benefiting of an integrated European financial services market”.
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have an impact assessment carried out prior to adoption of any substantive amendment (Article 30). Such an
impact assessment was not issued by the European Parliament, and the Commission did not see the need for
evaluating the impact of modifications voted by a legislating institution.

This brings me to the letter sent by EBIC to the Sub-Committee. It is not usual to hold consultations with
stakeholders at a stage in the co-decision procedure where the European Parliament has adopted its
amendments and the Commission is preparing a modified proposal. However, in the spirit of openness and
transparency and in order to obtain a maximum of information from market participants, the Commission
services had a large number of discussions with representatives of the banking sector. My colleagues met
several times with EBIC, separately with European associations which are members of EBIC, with national
banking associations, and even with a number of major banks. Commission internal rules do not foresee either
the publication of a draft proposal which is not yet adopted by the College. At the meetings with EBIC,
European and national associations and single banks, my colleagues explained to a rather large extent the
details of our thinking. A number of the detailed comments obtained in these discussions were taken into
account in the text of the modified proposal of October 2005. In addition, considerations of a more general
nature obtained through these discussions were used for the drafting of the explanatory memorandum, which
describes in detail the reasoning behind the diVerent provisions and provides our evaluation of what the
impact will be on businesses and on the economy in general. Given this situation, the Commission did not
consider it necessary to conduct a full impact assessment.

With respect to the issue of formal requirements prescribed by UK law, in particular in the area of contractual
information, we are fully aware that our harmonisation approach may to a certain extent lead the Member
States to modify their existing legislation. However, this is not unusual when EU harmonisation is involved.

Article 9 of the proposed Directive contains essential information to be provided to the consumer to ensure
suYcient and necessary information. The list of information requirements contained in this Article is based
on some of the more protective legislations in Member States. Our objective is to set the balance right between
a high level of consumer information and a possible information overload, and the cost burden on creditors.
It is worth noticing in this respect that to this date no delegation in the Council Working Group has called for
substantive additions to the list. We strongly believe that harmonisation of information requirements is the
best solution towards establishing a high level of consumer confidence in the area of consumer credit in
Europe.

On mutual recognition, you noted that Article 21(2) will result in the “splitting” of mandatory rules. This is
indeed one of the foreseeable eVects of mutual recognition. We do not see any particular diYculty with this,
because the mutual recognition clause in the proposal concerns only a very limited number of harmonised
areas, among which several concern prudential rules, which are not covered by the Rome Convention anyway.
As regards the provisions of a contractual nature that are submitted to mutual recognition, these are in certain
cases (for example the right of withdrawal) harmonised in such a detailed manner by the Directive that the
eVect of Article 21(2) will be negligible.

As regards the Rome I Regulation, we do not see a contradiction with the CCD. This regulation is of a
horizontal nature. The proposal for a Consumer Credit Directive is of a vertical nature and aims, in its limited
scope, at both improving the level of consumer protection and facilitating the emergence of a genuine single
market in this area. The Consumer Credit proposal tries to achieve a balance between these two objectives and
deviates in a limited number of cases and only under certain circumstances from the Rome Convention or the
future Regulation. These deviations are justified in order to promote the single market in the area of consumer
credit. Both initiatives are therefore complementary.

You also asked in an e-mail dated 8 March whether we had made or were aware of any specific studies, in
particular relating to the mis-selling of financial products to consumers, and to indebtedness levels.

In my view the most relevant study available at present on mis-selling problems is the one commissioned by
us with Charles Rivers Associates, concerning the potential creation of simplified products. This study,
conducted in EU-15, shows clearly that lack of explanations and the sometimes extreme complexity of the
information provided are the main reasons why consumers may experience diYculties in understanding the
implications of buying a financial product. It also shows that the Member States most concerned tend to tackle
this complexity by creating standardised and simplified products and advice. This study is available on our
website.2

2 http://europa.eu.int/comm/consumers/cons int/fina serv/cons experiences/background en.htm



3337572001 Page Type [E] 03-07-06 21:32:25 Pag Table: LOENEW PPSysB Unit: PAG1

18 proposals for a directive on credit agreements: evidence

17 January 2006

On the levels of indebtedness in the EU, I would refer you to the study prepared by the European Credit
Research Institute (ECRI) in 2005, entitled “Consumer Credit and Lending to Households in Europe—2005
statistical package”. This study compiles extensive quantitative information on consumer credit in the
diVerent Member States and is therefore in our view a good reference instrument on this question. It is however
under copyright and therefore we cannot send it to you. Nevertheless, it is available from ECRI.3

I hope this is helpful, and remain at your disposal for any further information you may need.

Robert Madelin

3 http://www.ecri.be
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Present Colwyn, L Moser, L
Dundee, Earl of Thomas of Walliswood, B (Chairman)
Greengross, B Trefgarne, L
Howarth of Breckland, B

Memorandum by the Department of Trade and Industry

Subject Matter

1. On 11 September 2002, the Commission adopted a proposal for a revised Directive concerning credit for
consumers. The existing Consumer Credit Directive1 was adopted in 1987 and, although amended twice since
then, is still substantially as drafted in the mid-1980s. The Commission concluded from consultations in 2001
that the existing Directive, aimed at creating a common market in credit and introducing minimum standards
on consumer protection, was no longer in step with current credit markets and needed to be revised. The
Commission identified that there had been little growth in cross-border transactions and as a result they
concluded that the Directive needed to be reviewed in order to allow consumers and companies to take full
advantage of the single market.

2. Following its adoption the draft was highly criticised by all parties due to the burdens it placed on business
and its failure to address the real barriers to cross-border credit for consumers. The European Parliament
adopted its First Reading position on 20 April 2004, which substantially altered the level of harmonisation,
scope and provisions of the Directive. The European Commission therefore revised its proposal to take on
board a number of the EP amendments, and adopted an amended proposal on 28 October 2004. The amended
proposal was in the form of comments on the European Parliament amendments rather than a revised text of
the Directive.

3. As expected, following further reflection and in the light of comments from stakeholders, the Commission
adopted a further modified proposal on 7 October 2005 (the subject of this Explanatory Memorandum).
Unlike the previous version, this is in the form of a consolidated text and, although it is still based on full
harmonisation, its scope has been reduced and there would be a degree of flexibility in the way in which
Member States could implement certain of its provisions (subject to mutual recognition).

Scrutiny History

4. This proposal was originally the subject of Explanatory Memorandum 12138/02 submitted on 18 October
2002. Gerry SutcliVe wrote to the Commons European Scrutiny Committee on the EU on 2 April and 17 May
2004 to update them on the situation regarding the Directive. The Commons European Scrutiny Committee
considered EM 12138/02 to be politically important and cleared it (Report 18, Item to 3803, Sess 03/04). The
Lords Select Committee on the EU cleared it by letter of 13/1/05 due to the document being superseded by
14246/04 (Progress of Scrutiny, 7/2/05, Sess 04/05).

5. DTI submitted EM 14246/04 on 30/11/04 relating to an “Amended proposal for a Directive of the
European Parliament and of the Council on the harmonisation of the laws, regulations and administrative
provisions of the Member States concerning credit for consumers repealing Directive 87/102/EC and
modifying Directive 93/13/EC”. The Commons European Scrutiny Committee considered it politically
important and cleared it (Report 1, Item 26117, Sess 05/06). The Lords Select Ctte on the EU held it under
scrutiny in connection with Sub-Committee G’s inquiry into “Consumer Credit Harmonisation”. Following
the publication of the Interim Report of 27 July 2005, the inquiry was suspended awaiting the present text
(Progress of Scrutiny, 10/10/05, Sess 05/06).

1 87/102/EEC
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Ministerial Responsibility

6. The Secretary of State for Trade and Industry has responsibility for this proposal, although there is likely
to be interest from HM Treasury.

Legal and Procedural Issues

Legal Basis

7. The proposal is made under Article 95 of the Treaty.

Legislative Procedure

8. The Co-decision procedure of the European Parliament is applicable.

Voting Procedure

9. The Council will vote on the basis of qualified majority.

Impact on UK law

10. The present proposal (if adopted) would require legislative action to implement its provisions in the
United Kingdom. It is anticipated that the proposal would be implemented by subordinate legislation under
section 2(2) of the European Communities Act 1972.

Gibraltar

11. As this directive deals with the free movement of services in the provision of credit, it would be applicable
to Gibraltar.

Subsidiarity

12. The European Commission considers that Community action is justified as the draft Consumer Credit
Directive aims to create a single market in credit falling within its scope. The proposal aims to avoid
discrepancies in national legislation caused by problems of interpretation through maximum harmonisation.
As such the Commission’s claim that they have competence in this area appears justified. The modified
proposal would give Member States greater flexibility in implementing its provisions.

Policy Implications

13. The objective of the Commission’s proposal is to move from minimum to full harmonisation, which it
believes will provide a high level of consumer protection and promote an internal market in consumer credit.

14. The main aims of the Commission’s modified proposal for a Directive remain largely as before:

— to define the Directive’s scope to cover the modern credit market (but now excluding all secured
lending);

— to limit the provisions of the Directive for certain areas including overdrafts and Credit Unions
(although the relevant provisions now appear more onerous than in the previous version);

— to guarantee non-discriminatory access to existing databases to permit assessment of risk and ability
to pay;

— to harmonise the requirements for advertising consumer credit products (but distinguishing between
simple “banner” advertisements and those which give an indication of cost);

— to harmonise the pre-contractual and contractual information requirements throughout the EU to
make them more comparable for consumers and to enable consumers to assess whether a product
would meet their needs and financial circumstances;

— to improve other consumer protection measures, including a universal 14-day right of withdrawal;

— to standardise the calculation of the APR by clarifying costs which must be included and
assumptions used in the calculation;

— to introduce throughout Europe a right for consumers to settle credit early and to entitle them to an
equitable reduction in the cost of credit, with creditors being able to charge a fair and reasonable fee;
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— to introduce provisions on linked credit agreements while maintaining existing national provisions
on joint and several liability.

15. However, there are a number of key changes from the October 2004 text:

— clarity that Member States are free to introduce or maintain provisions with regard to credit
agreements or aspects of credit agreements outside the Directive’s scope;

— introduction of a mutual recognition clause (Article 21) in relation to a number of the Directive’s
provisions which appear to allow Member States a degree of flexibility when implementing2

(although in some cases it is not clear how much room there would actually be for discretion on the
part of Member States);

— exclusion of all secured lending, sureties and guarantees, student loans and hire/leasing agreements;

— the threshold above which loans are excluded from the scope of the Directive has been lowered from
ƒ100,000 to ƒ50,000;

— only advertisements which include an indication of interest ratelcost would be required to comply
with the detailed provisions on advertisements;

— the duty to advise appears less onerous than previously and would allow Member States a degree of
flexibility when implementing;

— pre-contractual information requirements would not apply to suppliers of goods or services acting
as credit intermediaries in only an ancillary capacity;

— a considerably larger number of the Directive’s articles would appear to apply to overdrafts and
other loans subject to the “light touch” regime;

— the provisions on the consumer’s right of withdrawal have been amended to remove any suggestion
that the Directive would allow a consumer to withdraw from a contract for the supply of goods and
services as well as from a supporting credit agreement or that a supplier of goods would not be able
to seek compensation for nonpayment or depreciation;

— the provisions on “linked transactions” have been tidied up, but allow Member States to maintain
national rules on joint and several liability;

— the provisions on early repayment have changed so that, instead of relying on an actuarial formula,
the amount of a “fair and reasonable” indemnity would depend upon the terms of the original
agreement (although it would be open to Member States to decide what was fair and reasonable in
a given case);

— the requirement for a lender to give prior notice before withdrawing credit facilities from a defaulting
consumer has now gone;

— the provision banning the use of bills of exchange or promissory notes by consumers to guarantee
payment of credit has now gone.

16. The United Kingdom Presidency will take forward discussions on the draft Directive on the basis of the
amended text. We will also be continuing our contacts with Commission oYcials and other Member States.

Consultation

17. We set out our general approach to the Commission’s 2002 proposal in the White Paper “Fair, Clear and
Competitive: the Consumer Credit Market in the 21st Century” published in December 2003. DTI consulted
on the October 2004 amended proposal in February-April 2005 and published a summary of responses in
June. We will now respond to stakeholders’ comments in the light of the current modified proposal by means
of a supplementary consultation.

Regulatory Impact Assessment

18. The existing partial regulatory impact assessment carried out on the October 2004 proposal was
forwarded to the Scrutiny Committees on 2 March 2005. Because this was drafted to take account of a range
of possible outcomes, it remains relevant to the current modified proposal. The partial RIA provoked little
comment during the consultation, largely because respondents preferred to await the current modified

2 Areas covered by the mutual recognition clause include: responsible lending, pre-contractual information and provision of advice, right
of withdrawal, “linked transactions”, early repayment, overrunning of credit, regulation of creditors and obligations of credit
intermediaries.
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proposal before commenting in detail. However, we will update the RIA as necessary to reflect the modified
proposal in time for our supplementary consultation.

19. It appears likely that a number of changes in the revised proposal could reduce the potential cost burden.
The following changes in particular could have this eVect:

— the exclusion of secured lending, student loans and hire/leasing agreements;

— the non-applicability of the detailed advertising rules to simple advertisements;

— changes to the duty to advise;

— exemption of those acting as credit intermediaries in only an ancillary capacity from the pre-
contractual information requirements;

— clarification of the right of withdrawal.

Financial Implications

Commission

20. As this proposal is a revision of the current Consumer Credit Directive the Commission are only seeking
a nominal increase in additional resources for its management or application.

UK Government

21. The proposal, if adopted, will require transposition into UK legislation. The partial Regulatory Impact
Assessment identifies costs and benefits. We will update this.

Industry

22. The Regulatory Impact Assessment assesses the cost to industry in the UK. We will update this.

Timetable

23. Following the adoption of the modified proposal, the UK Presidency will now re-start negotiations in the
Council Working Group. We do not, however, anticipate that a Common Position will be achieved before our
Presidency ends on 31 December. It will therefore be left to the Austrian Presidency beginning in January 2006
(and subsequent Presidencies) to seek a Common Position.

1 November 2005

Examination of Witnesses

Witnesses: Ms Fiona Price, Director, Cross Market Interventions, Consumer and Competition Policy
Directorate and Mr Hugh Rawson, Deputy Director, Consumer and Competition Policy Directorate,

Department for Trade and Industry, examined.

Q19 Chairman: Thank you very much for coming to evidence from you in writing either on the questions
that we are discussing here or on other matters thatgive us evidence today. We are looking forward to

your helping us out on this subject which has been a you think you would like us to know about would be
most welcome. You should have a note of members’concern to us now for quite a long time, coming and

going with other investigations. You have been here interests. We are sorry about the acoustics in this
room; you are probably as familiar with them as webefore, so welcome back in fact. Thank you for

continuing to assist the inquiry. I should remind you are. You do have to speak with your head up. If you
read from a sheet of paper, no-one can hear what youthat the session is open to the public and it will be

recorded for possible broadcasting/web casting. A are saying, so if you could manage to do that, it
makes it easier for us. Could you start by giving usverbatim transcript will also be taken and that will be

sent to you as soon as possible after this session. If your names and titles for the record and if you want
to start oV by making a statement, you are at libertyyou wish to alter, change, add whatever it is, so that

you feel that what is written down represents your to do so.
Ms Price: Thank you My Lord Chairman. I am Fionatrue point of view, then please do so, but do so as

quickly as possible. We may get to a stage when time Price. I am Director of Cross Market Interventions in
the Consumer and Competition Policy Directorate inbegins to run out or you may wish, for other reasons,

to submit supplementary evidence, in which case the Department of Trade and Industry. This is my
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concern to us. The detailed provisions on advertisingcolleague Mr Hugh Rawson who is Deputy Director
responsible for the Consumer Credit Directive. I was are now only going to apply to advertisements where
not proposing to make an opening statement; the there is actually an indication of the cost or the
questions we have been told will be asked cover interest rate which is narrower than before. We still
everything. think that that would catch the great majority of

advertisements and it could cause problems,
particularly in relation to broadcast advertisements

Q20 Chairman: We shall tease it all out. I am going or to very simple banner advertisements. The
to start then by asking you what your overall view is provisions on advertising are still significantly
of the Commission’s modified proposal of October diVerent from what we have in the existing UK
2005. How does it compare with the earlier versions? legislation; in particular we are concerned about the
What are your views on the Commission’s continued requirements in relation to APRs and the diVerence
adherence to the principle of maximum between our requirement that a typical APR should
harmonisation? be stated, which will apply for the majority of
Ms Price: There are many changes between this customers, and the Directive, which is looking for a
version of the text and the ones that we have had representative example, which could be misleading
previously. We do see this new text as broadly on its own. We are also concerned at the diVerence
speaking an improvement on the past versions of the over the treatment of the rate where there is an
proposals. The changes the Commission have made

introductory oVer, where we require that what isare generally moving in the direction that we were
known as the go-to rate is stated, that is the rate youpressing for, though, that said, we do still have quite
will have to pay after the introductory oVer ends. Thea few concerns about details of the text. On the
Directive is looking for a blended rate, averaging outspecifics of the changes, the scope of the proposal has
the introductory oVer and the higher rate.been narrowed from the original, so the modified
Responsible lending and duty to advise provisionsproposal now seems to exclude all of the secured
have been modified in the new proposal and theylending, student loans and hire agreements from the
seem to be less onerous than they were originally, butscope and we welcome that because these were all
we do still have quite a bit of concern in this area andthings that we were asking for. The ceiling on loans
need to look at it more. Generally speaking, it is notwhich are covered by the Directive has been reduced
a good idea to have an ill-defined responsible lendingfrom ƒ100,000 to ƒ50,000. As we have previously
principle in legislation, because there is a danger itexplained to the Committee, we are proposing to
will lead to a tick-box minimal compliance attituderemove the limit we have on UK legislation, but
amongst lenders. The duty to advise has become anothing in the modified proposal would prevent us
requirement to give adequate explanations so thatfrom doing that because loans above the ceiling level
consumers can make their own assessment ofwould be outside the scope of the Directive and we
whether a product is suitable for them or not and itcan regulate them in our national legislation. The
will be left to Member States to decide how thatDirective still provides for maximum harmonisation,
requirement should be interpreted. On pre-as it did before, in a number of areas, but it does
contractual information, the requirement to provideintroduce a greater degree of flexibility for Member
it is not now going to apply to credit intermediariesStates to determine how in detail they are going to
when they are acting only in an ancillary capacity,achieve the outcome the Directive is requiring. In
which is helpful, but we are still concerned that thesome cases that will mean that Member States’
definition of credit intermediaries is too broad andinterpretations could diVer quite significantly: for
would still catch individuals and organisations whenexample, if we have diVerent interpretations of what
it would not be appropriate to require them to giveis a fair and objective indemnity in relation to early
that kind of information. On overdrafts and creditrepayment of loans. Because of that, the Commission
unions, the extent to which they would be subject to ahas introduced a new provision for mutual
“light touch” regime under the Directive has actuallyrecognition in Article 21 of the new proposal, which
been reduced, so they can be subject to a greaterwill specifically prohibit Member States from
degree of regulation. We do have concerns that thatrestricting the activities of lenders who are based
is going to be disproportionate and make it moreelsewhere in the EU and subject to other national
diYcult to retain the flexibility that we have withimplementing legislation purely on the grounds that
overdrafts and make it very diYcult for credit unions,that legislation is diVerent. There is some more
because the burdens will be too much for them toflexibility for Member States to introduce provisions,
cope with. The provisions on the consumer’s right ofdiVerent interpretations, and to maintain provisions
withdrawal from credit agreements have beenwhere they are on issues which are outside the scope
amended, so that it is now clear that the Directive isof the Directive; those kinds of things will not be
not saying that the consumer would have right tosubject to mutual recognition. The information

requirements in the Directive are still of some withdraw from the contract for goods and services,
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us. He was very keen to keep on saying that this is aonly from the related credit agreement and it removes
the implication that the supplier of goods and matter of creating a common market, but we are not

actually covering everything which may be coveredservices would not be able to require compensation
for non-payment of the goods; again, we think that is by law in individual Member States. Where that is

not covered then the UK, for example, can retain itshelpful. Provisions on early repayment: another
change there, so that now instead of saying that it existing provisions in matters which are not actually

covered by the slightly reduced scope of thisshould be subject to an actuarial formula, it is saying
that the amount of a fair and objective indemnity particular proposed regulation. You made a

comment about the diVerence between loans of up towould be determined by the provisions of the original
agreement, but it would be open to Member States to ƒ50,000 and then the higher loans. Again it is a scope

question really. I am not sure where the balance of thedecide what was fair and objective, so it may be that
the provisions that we have would actually be number of diVerent loans made in this particular area

of consumer credit is, whether it is in the larger ones,consistent with that and we could retain that use of
the actuarial formula. A requirement for the lender to which seem to be something like an expensive motor-

car or other things of that sort. Does that mean thatgive prior notice before withdrawing credit facilities
from a defaulting customer has now gone, which is where larger loans are concerned, we can actually

maintain all our existing provisions? Is that thehelpful because we were concerned that if they could
not, that would make it diYcult to deal with cases of advantage of reducing the level of loan to which these

new laws apply?fraud for instance and allow people to become more
over-indebted than they would otherwise. Lastly, Ms Price: Yes that is right. The loans above ƒ50,000

would be entirely outside the scope of the Directive,there was a provision which banned the use of bills of
exchange or promissory notes as security for so we should be able to retain our national

legislation. At the moment, our national legislationpayment of credit which has now been removed and
again that is helpful, because it would have been a only covers loans up to £25,000, which is not that

diVerent, but the Consumer Credit Bill which is goingmajor problem for the cheque-cashing industry here.
On the question of maximum harmonisation, I guess through the House of Lords at the moment will

remove that limit so that in future UK legislation willthere are advantages and disadvantages in that
approach. The advantage clearly is that maximum apply to loans of whatever size.
harmonisation means that the law is the same
everywhere, so lenders have a single set of rules to Q22 Chairman: Will that scope question then
comply with and consumers know that there is a become relevant as far as these regulations are
single set of rules across the board. However, whether concerned at that moment?
or not that is desirable depends terribly much on Ms Price: Yes.
what the set of rules is and if we have the wrong rules,
then it could lead to a reduction in the level of the

Q23 Lord Moser: In your comprehensive reply, youconsumer protection that we currently have in the
managed to avoid the term single market. It isUK. If we have minimum harmonisation, that means
something that confuses me still as a concept,we are just setting a minimum standards, but
whether there is indeed still a concept. On the oneallowing Member States to go further than that. It
hand, the Commission insists that the Directive is thewould allow us to retain our existing legislation, but
best way towards promoting the single market and Iit would mean that lenders had to comply with
can sort of see that. On the other hand, so much ofdiVerent rules across the Community and consumers
our evidence, including the London Economics studyshopping across borders would be faced with
for the mortgage side of things, has made it fairlydiVerent rules in diVerent countries, so it would not
clear that cross-border lending is the exceptionmake much of a contribution to the creation of a
anyhow, as not many people are interested in directsingle market. The other option around, which is to
lending to individuals across borders. So the singlesome extent along the lines of the current proposal, is
market concept is a sort of theoretical concept whichthat you have minimum harmonisation, setting a
is not the real world and when we asked thebase-line standard, with mutual recognition where
Commission representative last week, he said it couldthere are diVerent regulations. How we see the
be promoted in the Directive, but it just needed a littlebenefits and disbenefits stacking up depends very
bit more eVort and then everyone would want to lendmuch on the terms of the Directive itself.
across borders. Do you have a line on this?
Ms Price: It is certainly true that the Commission

Q21 Chairman: As we have come to understand it, believes that despite the existing Consumer Credit
the question is also partly a matter of scope, is it not? Directive there are diVerent rules in diVerent
What is not included is not subject to maximum countries and because the number of consumers who
harmonisation, which was a point that Mr are purchasing credit across borders is very limited,

that means we need a greater degree ofStaudenmayer made several times while he was with
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be happening later next month, so we should have aharmonisation of the rules to promote the single
market. It is not at all clear to us that the most better idea after that meeting has happened.
significant barriers to cross-border lending are
actually the consumer protection rules. There is Q26 Chairman: So the fruit of that will be fed into an
obviously a whole other range of factors which are inquiry at some point.
relevant like access to local knowledge, language, Ms Price: Yes, once that meeting has happened we
cultural diVerences, diVerences between can certainly provide some feedback on what we have
administrative and legal systems and some of our UK managed to find out.
industries certainly are of the view that these kinds of
diVerences are much more significant in terms of

Q27 Earl of Dundee: The Commission told us twowhether or not cross-border lending goes on than the
things last week about the impact of the Directive onconsumer protection rules that the Directive is
domestic legislation. First, on the UK, it was claimedconcerned with. Industry has also taken the view that
that as far as we were concerned, the Directive woulda single market, in the classic sense that it has been
cause minimal changes. Then, following from that,used, of people actually buying and selling across
the alleged impact of the Directive on all legislationsborders is not likely, at least in the foreseeable future,
within Member States. It was said here that in spite ofin the credit area and that the way the market will
the Directive maximum scope would still remain foropen up is much more likely to be by businesses going
being flexible and quick in making changes whereand establishing themselves in other Member States
necessary. Do you agree with that assessment?and lending from a base in another Member State.
Mr Rawson: The first thing to say is that the currentOn the other hand, a degree of harmonisation of the
proposal has three diVerent possibilities, which myconsumer protection legislation could be helpful,
colleague has already touched on. First of all, therebecause it means that there is probably less need for
are things which are outside the scope of the Directivepeople to have diVerent products for diVerent
and we are quite clear that in those areas, yes,markets, diVerent advertising for diVerent markets
Member States can continue eVectively to do whatbecause the rules on agreements, on information and
they want. They can maintain national provisions;on advertising are much the same or very similar. We
they can introduce new provisions where necessary.are looking at these issues and it is one of the things
You then have a second category, which are fullthat we shall want to focus on as we do further
harmonisation articles in the Directive (and, after all,consultation and development of our regulatory
the Directive is full harmonisation) but where there isimpact assessment on the proposal.
a degree of flexibility for Member States to interpret
the provisions. They have been left deliberately vague

Q24 Lord Moser: I understand that and obviously to some extent. There again, Member States would
you are right in saying the hurdles in the way of a have a certain amount of freedom of manoeuvre to
single market are more the legal diVerences than deal with specific issues which might arise. The third
consumer protection issues, et cetera, et cetera. I am category in the Directive is full harmonisation
not clear whether the general aim of our Government without any flexibility and in those areas, it appears
within Europe is to try to overcome all those hurdles that Member States would not be able to introduce
in time, because the single market is, of course, where any provisions; they would have to implement what
we want to end up, or not. the article said completely and they would not be
Ms Price: The Government’s general view is that a allowed to go beyond it. In our view, that would
single market is good for consumers and that we impact on a number of areas of UK legislation; for
should encourage development of a single market. If example, particularly the rules on advertising, which
you can buy from companies in other Member States my colleague has touched on; information that
easily and safely, there is more competition; it helps should be included in the credit agreements: again
to drive down the prices and drive up the standards. there is a significant diVerence between the
So overall, it should benefit the consumers. information that we require to be in the agreements

and the information which is set out in the Directive.
There would also be considerable diVerences in areasQ25 Chairman: May I ask you a further question.

What do you know about what other Member States such as the assumptions around the APR and the way
that the total cost of credit is calculated, which wouldthink about this aspect of it? Have you yet discussed

this second paper in detail with your fellows? require us to make some changes. Similarly, we have
already mentioned the rules on overdrafts; there weMs Price: Essentially no, we have not. Other Member

States have not so far made clear what their views on would probably have to introduce a number of
provisions; and, of course, there is also the newthis issue are, but the Austrian Presidency has

scheduled a two-day Council Working Group which universal right of withdrawal, which would require us
to make some changes to UK law. It is the case thatis going to be looking at the level of harmonisation

and the issues of mutual recognition. That is going to we should probably have to make quite a lot of



3337571003 Page Type [E] 03-07-06 21:32:25 Pag Table: LOENEW PPSysB Unit: PAG1

26 proposals for a directive on credit agreements: evidence

26 January 2006 Ms Fiona Price and Mr Hugh Rawson

Q30 Earl of Dundee: More broadly, really.changes on the basis of the current draft of the
Directive. It is also clear that in those areas, subject Mr Rawson: The information requirements generally

are an area of concern for us, so we would take themto very prescriptive requirements, if some urgent
situation arose, if there were some particular problem as a group. We have the requirements on advertising,

we have the requirements on pre-contractualwhich arose, for example in the United Kingdom and
not in other Member States, then yes, inevitably it information and we particularly have these

requirements on the form and content of thewould be much more diYcult for us to introduce new
legislative provisions to deal with that problem agreement. At the moment, all these articles are

subject to the maximum harmonisation provision. Inwithout having to go through the full European
mechanism. all three, but particularly in the case of advertising

and in the case of the form and content of the
agreement, there are clear diVerences between the

Q28 Earl of Dundee: Do you think that existing UK requirements in the UK and the requirements in the
requirements on form and content of agreements Directive. Obviously we have had a lot of reflection
should remain? on the requirements in the UK and those are the
Mr Rawson: We believe that the requirements we requirements which we have been updating only very
currently have on the form and content of the recently. We are convinced that the requirements we
agreement are the right ones to protect consumers have are there for good reasons and are necessary.
and to promote full understanding. For example, we Yes, this is an area that we shall certainly be raising
have very specific rules on the ordering of with the Commission. We have been invited by the
information. This is necessary because of the very Austrian Presidency already to come forward with
complex nature of consumer credit products, but that suggestions for change to the drafting of the
is an area in which we believe, from the Commission’s Directive and this is one of the areas where we would
explanation, that the maximum harmonisation want to let them have our list of provisions which we
provisions would mean that we would not actually be think are essential in order to try to influence the
able to specify some of these requirements. Article 9 shape of the proposal in the future.
of the Directive, which covers this point, also
includes a number of requirements that are non- Q31 Chairman: May I just add one more question to
essential and because we want to avoid information that? Is an option available to move a given set of
overload for consumers, which ultimately simply subjects? We are talking about pre-contractual
obscures the information and leaves them confused, agreements and contents of agreement. Is it an option
in the UK we divide the essential information into or would you try to achieve a movement of those
sections and some of the non-essential information particular bits of the agreement out of the regime of
would have to come at the end of the agreement lower maximum harmonisation, out of that collection and
down among the terms and conditions to avoid that into the collection where it is not covered by
kind of confusion. Article 9 of the Directive also maximum harmonisation? Would that be an
requires, for example, an amortisation table in the objective which you might pursue?
case of fixed rate loans, something that we do not Mr Rawson: That would be one of the alternatives.
have in the UK and, again, that would be an example We should pursue both objectives. On the one hand,
of a requirement which both leads to information we shall obviously try to get the detailed
overload because we believe that consumers do not requirements themselves aligned with what we think
actually use these tables, but at the same time it could are essential protections for consumers and
also impose a new cost on business which would be provisions which would not impose unnecessary
unnecessary. Our current view on Article 9 on the burdens on business. Obviously, if that is not
form of the agreement is that yes, in order to accept it achievable, then an alternative would be to go for
we should want to see a fair number of changes. The minimum harmonisation with base standards.
alternative would be to make it a more flexible article,
in which case Member States could then impose their Q32 Chairman: Put the minimum harmonisation
own requirements above a minimum standard. regime into eVect on these particular matters.

Mr Rawson: Yes that is right.
Q29 Earl of Dundee: What further expedients should
be drawn to the attention of the Commission at this Q33 Baroness Howarth of Breckland: Obviously
stage, given that there is, as you have already there is a diVerent view about what might be best
indicated, incompatibility between the maximum practice and I just wondered how, in an evidential
harmonisation provision and the 1983 regulations way, they have made any assessment of what might
and other measures? be best practice both in the interest of the consumer
Mr Rawson: Do you mean on the form of the and in developing the market. What you are

suggesting is that you think we have best practice andagreement or more broadly on the Directive?
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individual Member States to maintain specificwe should therefore wish that to go throughout the
EU, or ensure that it goes into the list where we do provisions that they need because of the nature of

their market and of course it will inevitably be verynot have to change.
diYcult to arrive at a one-size-fits-all approach whichMr Rawson: I believe we have done some research in
will suit all Member States, because the problems willthe past; I am not very familiar with the research that
not always be the same. Another approach of coursehas been done, I am probably more familiar with
is to narrow the scope of the Directive, which hassome of the conclusions which have been drawn as a
happened already to some extent. Obviously theresult of it. Research has been looking very
more that the scope of the Directive is narrowed, thespecifically at issues such as the information which
more flexibility you give to Member States to dealconsumers really find useful, the information which
with certain specific areas which may be peculiar toconsumers do not actually read and it has been very
them and may be of less interest to other Membermuch on that basis- on the basis of experience- that
States. But again, as you do that, you reduce thewe have come to the kind of regulations that we have
eVectiveness of the rules in achieving the objective ofin the United Kingdom. We should want to share
the single market, because lenders still have to dealthat experience with other Member States and with
with many diVerent rules. That is the tension that wethe Commission in trying to influence their thinking.
have between these diVerent approaches and theBaroness Howarth of Breckland: I am convinced of
appropriate level of harmonisation will diVer fromthe evidence; it is the sharing I am interested in.
Member State to Member State and clearlyChairman: I suppose it is just possible that some
maximum harmonisation would be more acceptableMember States have been reluctant to move
if what is proposed in the Directive happens to beimmediately to a much more demanding regime, so
more like your national legislation than someoneyou might have a disagreement among Member
else’s national legislation; that would always be aStates as to what was feasible this year or next year,
diYculty. It is also probably true that if a Memberas compared with what might be feasible five years
State does not have very sophisticated legislationdown the line. I imagine that is the kind of trade-oV
already, or is in the process of creating newthat you will be thinking of amongst Member States.
legislation, and this will be the case in some of the new
Member States where consumer credit is relatively

Q34 Baroness Greengross: While I agree that we new, then the sharing of experience throughout
have a fairly high standard, quite a lot of problems Europe and the Directive may present more of an
that people face in this country are, in terms of credit, opportunity than it would for another Member State
both on information and practice. I know that the such as the United Kingdom which already has a very
Competition Commission is looking at some aspects sophisticated and high level of consumer protection.
of this at the moment, this balance between keeping Again, to some extent this issue needs to be looked at
our standard, or other people’s, that is high, and article by article. We can accept maximum
harmonising with the rest of Europe. Have we got it harmonisation, if we think that the level of protection
right, because of the perhaps less well-developed is right and that it is not going to impose unnecessary
practice in some of the newer Member States? How burdens on business. If that is not the case, then we
much do we have to allow more harmonisation in have to go down the other road and we have to start
order to make sure that people in those countries are pushing for minimum standards with a clear
decently protected? Is the balance right? Every time flexibility for Member States to take the action that
you actually argue for less harmonisation, are we they need. We do not have a definite answer as to
damaging them? exactly what the blueprint should look like, but up to
Mr Rawson: It is very much a question of balance now we have been very much in favour of what we
between the single market -the needs of the single call targeted harmonisation; in other words a mix of
market- to some extent and the ability to achieve that maximum harmonisation and minimum
by having common rules throughout Europe, on the harmonisation in appropriate areas. It is diYcult at
one hand, and of course the desire to maintain a this stage to say yes, we definitely want maximum
suitable level of consumer protection and to allow harmonisation here or we definitely want minimum
Member States to do that. I am certainly not harmonisation there, until we have a better idea from
suggesting that these two things are necessarily discussions with other Member States of what the
always in conflict, because often they can be provisions will look like in each individual article.
complementary, but sometimes a balance will have to
be made. So obviously the advantage of maximum

Q35 Lord Trefgarne: Are we not now stuck withharmonisation is that you take forward the single
what is going to be harmonisation rather than a set ofmarket objective which ultimately we believe is also
minimum standards? It seems to me we areto the benefit of consumers because of the increased
suYciently far down the Commission track for it tocompetition which could result. Maximum

harmonisation will make it much more diYcult for be too late for us to dissuade them from their present
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about whether this will fit with the Commission’sintention and go back to a set of minimum standards,
are we not? proposed change to Article 5 of the Rome
Mr Rawson: One thing I shall say is that the Convention which would preclude party choice for
Commission have shown a considerable degree of consumer contracts and require all consumers’ rights
flexibility at the moment. At the Council Working and obligations to be governed by their law. We are
Group meetings so far they have frequently used the interested in what you think about it and then
phrase “That is a political decision. If Member States whether in fact there is a conflict between these two
can agree something amongst themselves, then we and whether you have had any discussions about this
could probably accept it”. They have alluded to that with the Commission?
in terms of the question of maximum/minimum Mr Rawson: I suppose the background to this is the
harmonisation. I do get the impression that they are degree of flexibility which we now have in the
probably not entirely wedded to one or other Directive. If you introduce a degree of flexibility in
approach and this is something that we have heard some articles, inevitably that means that Member
frequently from the Commission. There is still room States will be able to introduce diVerent rules in order
to move towards a diVerent approach at this stage to meet the same objective, but sometimes with rather
and if the majority of Member States want to move diVerent results on the way. It is for this reason that
more towards a minimum harmonisation approach, Article 21(2) was introduced which prohibits
then it is very early days in the negotiations and I am Member States from in any way restricting the
sure that it will be one of the things which will be activities of lenders from elsewhere purely on the
discussed, particularly at this meeting coming up in grounds that the implementing legislation happens to
February, when the level of harmonisation will be be diVerent from the legislation in that other Member
considered. State. I suppose an alternative, rather than having
Chairman: That obviously will be a useful meeting on this so-called mutual recognition principle would
detailed matters. have been to have far more prescriptive proposals in

those articles. But, of course, as we have already seen,
that then has its own set of disadvantages forQ36 Earl of Dundee: In reference to that meeting, it
Member States. I suppose in this sense thewill be a great help to the Commission to have your
Commission’s approach is certainly understandable;submissions from UK DTI. You may already be in
they see this as a way of overcoming barriers to tradetouch with the equivalent of the DTI in certain other
and achieving a single market. What is less clear iscountries like France, Germany and Italy. Are you?
how to apply this principle of mutual recognition toWhich ones? How far can you form a constructive
consumer contracts, which is perhaps a ratheralliance between such equivalents, so that you can
diVerent matter. If you look at some of the articles tothen perhaps submit a collective view for the benefit
which mutual recognition applies, they deal withof the Commission?
more administrative matters. For example, we haveMr Rawson: That certainly is something we have been
the article on supervision and regulation of lendersworking on. Since the new proposal appeared, we
and intermediaries. Clearly, that ultimately doeshave set up meetings with France, Germany and

Poland; Poland because Poland is a new Member have an impact on consumers, but it does not have a
State and might have better insights into the views of very direct impact on the consumer’s contract and it
other new Member States. So far, that has pretty well is not something the consumer needs to know about
been the limit of the discussions that we have had in any great detail. If you take other articles,
with other Member States, but we have met with particularly Article 15 on the right of early
them a couple of times already and yes, the aim is to repayment, then you could end up with very diVerent
try to identify the areas where we have common views results for the consumer depending on the Member
so that we can, as far as possible, coordinate a State in which the lender happens to reside. One
position. That is not necessarily going to be very easy, Member State may interpret what is reasonable in
because it is quite clear that there are significant terms of an indemnity very diVerently from another.
diVerences in the approach, particularly between the That would be very diYcult and we think that it
UK and France. Nevertheless, at the moment we are probably would not be acceptable for a consumer to
engaged in a constructive exchange of ideas and I am have to understand diVerent Member States’ laws in
sure we shall find some common ground on some this way. A point like that would be in conflict with
areas, although I have not necessarily seen it yet. our understanding of the Rome Convention. The

existing Article 5 [of the Convention] already says
that where no choice of law has been made by theQ37 Baroness Howarth of Breckland: This is an area
parties, then a consumer contract which meetswhere we think there is a diYculty. First of all, may
certain criteria should be governed by the law of theI ask your views on the so-called mutual recognition
Member State in which the consumer resides. It goesprovision in Article 21(2)? That is really the first part

of the question, but then we are rather concerned on to say that where a choice is made, that choice
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relief if there is an unfair relationship. There is alsocannot, however, override the consumer’s rights in
the law of their Member State. You have referred to the alternative dispute resolution scheme which it

introduces, so consumers will be able to take issues tothe revision of the Rome Convention and the new
Article 5 would probably go even further; it seems to the Financial Ombudsman Service and they will look

at and decide cases on the basis of whether or not theysimplify this and makes clear that it will always be the
law of the consumer’s Member State which will apply consider the lender has acted fairly and reasonably in

all the circumstances of the case. Then the Billin consumer contracts. Yes, there is a conflict and we
also have concerns because it would be diYcult for provides enhanced powers for the OYce of Fair

Trading in relation to licensing of consumer creditconsumers to get advice when they ran into problems.
Clearly you could not just go to your Citizens’ Advice businesses, so the OFT will be assessing whether

applicants and licensees are fit persons to hold creditBureau to ask questions about the law in another
Member State; that would be something very diYcult licences and part of that assessment will be looking at

whether or not, if they are established lenders, theyto cover. Our attitude is that there are advantages to
having Article 21, but there are disadvantages as well are lending responsibly. Although there is not

something in the Bill which is specifically called ain terms of potential lowering of consumer
protection. The right answer might be only to apply duty of responsible lending, all these things are

actually going towards that point and would cover it.this principle in those areas which do not impinge
directly on the consumer’s rights, for example Then of course there are voluntary codes of practice

such as the banking code and the Finance andsupervision of lenders and intermediaries. Yes, it
might be okay to have mutual recognition there, but Leasing Association’s code which also impose

requirements on those who sign up to them innot perhaps in an area like the right to early
repayment. I have to say that we do not have a relation to responsible lending.
definite view on this; this is one of the issues on which
we are consulting and working up our views. Q39 Chairman: In another part of the forest, there

are some doubts as to whether these banking codes
are really operating in a way in which does protect theQ38 Chairman: Article 5 requires the creditor and,
consumer. When we think of the level of indebtednesswhere applicable, the credit intermediary to adhere to
in this country, putting aside mortgages of course,the principle of responsible lending. Do you think
but just the ordinary consumer indebtedness, it isthis is adequately covered by the provisions of the
very, very high and suggestions have been made to usConsumer Credit Bill relating to unfair credit
by people who are trying to defend the lenders,relationships? How does that fit in with the new
particularly lenders who have very low resources,proposals coming from Europe? It seems a rather
who alerted us to the fact that sometimes these loanscomplicated intermix of moving targets?
are not always made in the most satisfactory way. IMs Price: It is not wholly clear just what Article 5 and
do not want to accuse bankers of doing things, butthe responsible lending requirement would actually
doubts certainly have been expressed to us in theinvolve. Article 5 says that creditors and, where
past, when we were discussing the first draft, whetherappropriate, credit intermediaries must adhere to the
bankers and other lenders are always scrupulous inprinciple of responsible lending. But, given the way
their assessment of people’s ability to take on yetthat that is linked in to the requirement to provide
another obligation and so on. It does not workinformation, it would appear that that principle
perfectly in this country. If the level of consumercould be complied with simply by the lender, first of
credit begins to rise in the rest of Europe to the sortsall, fulfilling the pre-contractual information
of levels that we have here, presumably this problemobligations, which is a separate requirement anyway,
is going to arise in other countries as well. It is alwaysand, secondly by ensuring that they have assessed the
a temptation for any lender to go on lending becauseconsumer’s creditworthiness, which might include
they, in the end, get the benefit of the loan, not theconsulting a database where that is appropriate. So it
person who is borrowing.may be something really quite limited. Even if it is
Ms Price: Provided the borrower does in the end payintended to go beyond that, the principle of
back. The codes of practice obviously are not theresponsible lending is not defined and this part of
whole solution and that is one of the reasons we areArticle 5 is subject to the article on mutual
strengthening protections through the Consumerrecognition, so we assume that it would be left to
Credit Bill.Member States to decide how exactly to implement
Chairman: We have probably covered explanationsthe principle. Given that, we think that the provisions
adequately already, so I am going to move on towhich we are introducing in the Consumer Credit Bill
rights of withdrawal.would meet the requirement. We have the unfair

relationships test which will allow courts to look at
whether an entire relationship between creditor and Q40 Baroness Greengross: Do you have any views on

the reformulated right in Article 13?debtor is unfair and give debtors the right to seek
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have a cost to the industry as well as making theMr Rawson: The revised provisions of the right of
withdrawal have changed in the sense that they now consumer less responsible.
make clear that the consumer’s right is to withdraw
from the credit agreement. It specifically says that,

Q41 Baroness Howarth of Breckland: Assignment ofrather than the previous wording, which was the right
rights is a particular UK issue. I wondered whetherof withdrawal from the contract. There was concern
you had received any representations on thepreviously that the word “contract” might mean that
requirement in Article 16 for notice of assignment ofa consumer could invariably withdraw from a
the creditor to be given to the consumer except incontract for the supply of goods and services, which
securitisation cases. I must say that the Commissionwas supported by a credit agreement. There was also
were very interesting on this and did not appear toa wording in the earlier version, which said that the
have thought it through or have any realconsumer could withdraw without penalty. This
understanding and seemed to say that the right of theprobably referred to the credit agreement, making
consumer to be informed is more important than anyclear that there would not be a penalty for
other consideration. I just wondered where you camewithdrawing from that. But there was concern that
in on this.that wording could actually leave a supplier of goods
Mr Rawson: The industry has drawn this issue to ouror services in the position of not being able to charge
attention. They have pointed out that it is not onlyfor damaged goods or for depreciation of goods. This
securitisation which is the circumstance in which thewas something about which the industry had raised
assignment of rights could be transferred withoutfair concerns, so in that sense we should see the
there being any real impact on the consumer. Theywording of this article now as an improvement on the
pointed out that in addition to securitisation, there isearlier one. This seems to be helpful, particularly for
the practice of block discounting and debt factoringpeople like suppliers of high value goods and cars, for
and they have said that these things should also beexample, where depreciation is a real concern. There
taken into account. Clearly the key question iswas also concern during our consultation
whether anything changes for the borrower. If theinterestingly from the consumer and the enforcement
borrower’s rights are exactly the same then there doesside as well, about the previous provision and that

concern was that the supplier of goods which were not seem to be any point in requiring a lender to
bought on credit might be unwilling to release the inform a consumer and, in fact, there is also a concern
goods or to deliver them until the 14-day period had that consumers would be unnecessarily worried if
expired. Clearly that would not always be in the they were receiving notices about an assignment of
consumer’s interest either. Again, in that sense the rights without understanding what that meant. We
current wording appears to be an improvement. A have pointed this out to the Commission, we did this
diYculty is that, despite all that, sometimes it is very during our Presidency bilaterally, and I know that at
diYcult in practice to separate the part of an least one other Member State has raised this issue in
agreement which concerns the credit from the part of the Council Working Group meeting. At the time we
the agreement which concerns the supply of goods. raised it with the Commission, our impression was
Sometimes these two aspects are very closely linked that they were sympathetic. At the time they
and there could be a diYculty in how you handle that explained the word “securitisation” in the Council
kind of withdrawal. Generally, we are not convinced Working Group, they said they did not mean
that there needs to be a 14-day right of withdrawal anything terribly narrow by this; it was not a
across the board. At the moment there is already a technical legal term and they meant anything
requirement in the case of distance selling and we can equivalent to these kinds of arrangements. We have
see that there are good reasons for that requirement. not yet had complete assurance on that; that was the
If you have the requirement also for face-to-face line taken in the Council Working Group meeting
contracts, there is a danger that all you are doing is but this is something that we do need to pursue and
actually moving down the line by another 14 days the we need to make sure that they would accept these
period of reflection which the consumer has. Given other sorts of arrangements as being equivalent.
that the Directive would already require pre-
contractual information to be provided in good time

Q42 Baroness Howarth of Breckland: Certainly inand that therefore, if implemented properly, this
the evidence we received from the EU, the impressionshould give the consumer the opportunity to go away
was that they had not really had this drawn to theirand actually look at the provisions of a contract and
attention and you say you have done that. The viewtake a decision without any hurry or pressure, then it
seemed to be that it was better for transparency thatmight actually be unwise to introduce this further
people should know what they are engaged in and ifperiod which could lead consumers simply to enter
it had greater transparency, people would stopinto agreements more lightly without having really

considered the full implications and that would then being worried.
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Q45 Lord Trefgarne: There was going to be anMr Rawson: We shall clearly have to explain it again
exemption for shortish-term agreements of less thanto the Commission, because I suspect from that line
a year with a small number of instalments. This hasthat they probably still have not appreciated exactly
now been swept away. I am rather sorry about that aswhat we are talking about. They certainly understand
I should say that was a de minimis case where theysecuritisation, but it may be that they have not
ought to maintain an exemption for those kinds ofunderstood these other equivalent mechanisms.
agreements which are hardly credit agreements at all.Chairman: If we are going to have a regulation which
I wonder what you think.aVects the entire European Union, it has to be specific
Mr Rawson: We believe it is important that all creditenough to be understood by everybody who is
agreements which are credit agreements should beaVected by it, has it not? You cannot have vague
caught by appropriate regulation and there is still aconcepts; on this kind of thing you have to have a
de minimis provision in the Directive, but now thatfairly hard-edged description of what it is you are
has been reduced to three months and it only appliestalking about before you start.
in the case of interest-free credit, so three months
interest free, which is obviously considerably lower.

Q43 Lord Trefgarne: I am a great fan of credit We did not think that there was any reasonable
unions. They are a long-established feature of justification for having the exemption for the 12-
consumer credit arrangements going back long month credit agreements. We think the reason for it
before the EU or any of us were involved in these in the Directive was part of the solution in
matters, some of them as far back as the Victorian distinguishing between credit agreements and pay-as-

you-go arrangements and that is now dealt withtimes I believe, generally a feature of the North
elsewhere in the article. It is important that we getcountry rather than down here. I should therefore be
that distinction right. There are arrangements thatvery sad if any of the restrictions which they are now
we have for people paying for services on an ongoingproposing had an adverse aVect on them. It looks as
basis and we have to be careful that some of those arethough they are seeking to restrict the exemption
not accidentally classed as credit. Therefore thewhich they have agreed to apply to credit unions to
definition in Article 3 of a credit agreement needs tomembers linked by employment or former employees
be right, in order to achieve that and we are not clearand I think that would be unduly restrictive. I hope
that it actually is at the moment. There still seems toyou agree and is there anything you can do about it?
be some confusion about the dividing line betweenMs Price: Yes, we do agree. Under our UK legislation
credit and paying for goods or services bythere are other forms of common bond which can be
instalments.the basis of a credit union.

Q46 Chairman: We did deal with the last twoQ44 Lord Trefgarne: Some of the Non-Conformist
questions, pre-contractual information and contentschurches run them.
of agreements. I do not know what your time limitsMs Price: Yes. It can be membership of any bone fide
are.organisation which was not formed specifically for
Ms Price: We are able to continue, if you wish.the purpose of a credit union: churches, clubs and all

sorts. We should want to see those covered by the
exemption as well because, if anything, those kinds of Q47 Chairman: Do you feel that you would still like
credit unions are likely to be smaller and less likely to or need to expand on those two subjects, or would
be able to cope with the burdens of this regulation you prefer to do that in writing? How would you like
than the ones which are based on employment and us to handle it?
residence as a common bond. We shall be raising this Ms Price: They are fairly technical questions.
with the Commission and it may be another case
where they have not fully understood what the scope

Q48 Chairman: That is why I am asking you theof these things is. We shall certainly be pursuing it
question in that way, because they are ratherwith them.
technical.Chairman: You might get support from other
Ms Price: It may be easier if we were to write to youMember States on that one; I do not know.
on those subjects.Lord Trefgarne: I think credit unions are peculiarly

British. I do not know. I suspect they are something
which other people— Q49 Chairman: Is there anything that you want to
Chairman: I thought some of the Catholic countries say? Do you think we have not asked you a question
had them. I think they are big in France, so maybe for that we should have asked you, or is there some
once you can form an alliance with our French comment that you wish to make as a result of what we

have been talking about this morning before you go?friends on this. That would be estimable.
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Ms Price: Credit for children? In eVect our legislationMs Price: No, I think we have covered it pretty
outlaws credit to people under the age of 18. Theythoroughly, but if there is anything else that you wish
would be able to have debit cards, a card which drewto know, we should be very happy to correspond
on an account where there was actually money in thewith you.
account, but not credit cards. We do frown on credit
for children.

Q50 Lord Colwyn: I briefly looked at The Times this Chairman: Thank you very much for being with us
morning. They are talking about bringing out a credit today and answering all our questions. We probably
card for children. Have you any comments on that? I will come back to you on the last two and ask for the
did not read the whole article, but it was certainly in technical explanation that we need, but we can do
The Times this morning. I cannot give you any that in correspondence. Thank you very much for

everything you have been able to tell us today.more details.

Supplementary Evidence by the Department of Trade and Industry

Do you consider that the requirements of the Consumer Credit (Cancellation Notices and Copies of
Documents) Regulations 1983, as to legibility, statutory notices, and the like are compatible with Article 6,
which is a maximum harmonisation provision? How important do you consider it to be to preserve the
requirements of the regulations?

This is a complex area. We are not clear at this stage exactly what the implications are of the interaction
between not just Article 6, but more particularly Articles 5 and 9, and the specific requirements we have in
domestic legislation such as the Cancellation Notices and Copies of Documents Regulations.

Article 5 covers pre-contractual information in relation to those agreements subject to the full provisions of the
Directive. Article 6 refers to pre-contractual information in relation to overdrafts and other credit agreements
subject to the “light touch” provisions. Article 5 requires the pre-contractual information to include
information about rights of withdrawal, whereas Article 6 does not.

The Cancellation Notices and Copies of Documents Regulations deal with the form and content of
cancellation notices which lenders are required to provide under the Consumer Credit Act, where an
agreement is cancellable—ie it follows face-to-face discussion between the lender and borrower and is signed
away from business premises. The regulations also require copies of agreements to be given in certain
circumstances. Many of the agreements covered by Article’6 are exempt from the relevant part of the
Consumer Credit Act and many are unlikely to be cancellable so there is probably relatively limited overlap
as far as Article 6 is concerned.

Where there is overlap, it is not clear that such documents would be covered by Articles 5 or 6—or indeed
Article 9, which covers the content of agreements but says nothing about providing copies of agreements. They
are not pre-contractual information—and in the UK we have separate regulations relating setting out
requirements for pre-contractual information.

So it is arguable that, because the Directive’would allow Member States to introduce or maintain provisions
in areas outside its scope and because it is silent on the issue of providing copies of agreements, it would have
very little impact on these particular regulations.

We will be seeking to clarify this as negotiations proceed.

Article 9, relating to the content of agreements, is also a maximum harmonisation requirement. It would seem
that it may require the abolition of:

(a) The legibility requirements of the Consumer Credit (Agreements) Regulations 1983;

(b) A number of the statutory statements and notices currently required, eg the reference to the
availability of advice from Trading Standards Departments and CABs; the statutory limitation of
liability on termination of a conditional sale agreement, the right of redemption in pledge agreements
not exempted under Article 2(2)(j).
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Does this cause you any concern?

We consider these provisions are important for consumers and would want to see them preserved and we do
have concerns as to the extent to which we would be able to do so.

As we discussed on 26 January, the Commission has indicated that Member States will be given flexibility over
implementation in some areas. Legibility may well be one such area and we note the helpful comments made
by the Commission on this issue in the correspondence with Professor Goode, but this would need to be clear
on the face of the Directive.

On the point about statutory statements and notices, we have particular concerns. The key thing to establish
is whether such requirements can continue to be imposed. We will need to consider carefully and clarify with
the Commission whether they would be:

— considered within the scope of the Directive

— if so, whether they are in an area which the Commission sees as allowing flexibility for Member
States, in which case they may be able to continue.

When the Department consulted on the previous text of the Directive in April 2005, concern was expressed
about the lack of detail in the Directive concerning contractual information. Some of the information
requirements matched existing UK requirements, but others would be new, whilst a number of existing UK
requirements were not included in the Directive at all. The revised text does little to change the position. For
example, it retains and in some cases extends the requirement for personalised information (amortisation
tables) and retains the requirement to include in the agreement information regarding access to out-of-court
complaint procedures and rights under the Unfair Contract Terms legislation. Although a number of
additional requirements have now also been added, these do not include the essential information required
under UK law which was not included in the previous draft of the Directive.

We are also concerned about UK requirements concerning statutory notices in pre-contractual information
and agreements. It would appear that at least some of them could not be included under the current draft,
although there is an argument that the statutory notices relating to, for example, cancellation rights could
continue to be included in Consumer Credit agreements as they would implement the requirement to include
information on “the procedure to be followed to exercise the right of termination of the credit agreement” in
Article 9(2)(0).

Again, these are points we will be pursuing as negotiations on the Directive proceed.
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Present Colwyn, L Howarth of Breckland, B
Dundee, Earl of Morgan of Huyton, B
Gale, B Moser, L
Greengross, B Thomas of Walliswood, B (Chairman)
Harrison, L Trefgarne, L

Memorandum by UK Cross Industry Group

1. The UK accounts for over 30 per cent of the EU’s consumer credit market. The UK Cross Industry Group
(CIG) represents a range of organisations from across the UK credit industry and was established solely with
the Consumer Credit Directive (CCD) in mind.

2. We are grateful of the opportunity to once again give evidence to the European Union Select Committee
Inquiry into the CCD. The Commission’s modified proposal (COM 2005/483 dated 7 October 2005) is an
improvement on previous texts, and responds in some part to issues raised by industry and the European
Parliament. However, CIG continues to have concerns.

3. We would like to focus on the Commission’s stated objective to establish “the conditions for a genuine
internal market in consumer credit.” Philosophically, the CIG supports such an outcome. We are in favour
of boosting economic growth. CIG would fully support a directive that:

(i) creates a genuine cross-border market; and

(ii) does nothing to damage domestic markets (and in particular our own UK market).

The modified proposal moves the directive closer to this objective, but we feel has yet to go far enough to
satisfy this twin test. We set out our reasons for this below.

4. In fact, our research strongly suggests that the Commission’s original 2002 text would have produced
results opposite to those intended and would have depressed economic growth. This is also borne out by the
DTI’s economic analysis in the partial regulatory impact assessment contained within its consultation paper
earlier in 2005.1 Much of this analysis continues to hold good for the modified proposal.

What does “a cross-border market” mean?

5. This is a vital question which the original proposal does not clarify. The text implies a scenario where a
lender in State A lends—cross-border—to a borrower in State B. This thinking sounds plausible. After all, in
most other fields of commerce and finance the Commission has aimed for this outcome and usually made it
possible. So, for example, a UK citizen should be able to—and can—buy a car (cross-border) from a supplier
in Germany.

6. But the text seems not to address a unique feature of credit—residual risk2—that sets it apart from all these
other products. Residual risk is the reason why a cross-border market in mass-market consumer credit is
unlikely to emerge. The Commission proposal assumes that the ability to carry out a cross-border credit
reference check will be enough to kick-start cross-border lending. In fact, risk assessment and management is
much more complex than just referencing.

7. Take, for example, a large UK lender with a wide UK customer portfolio. That firm is likely to use scoring
systems that will assess risk by reference to distinct—and fairly large—“pools” of customers. For example,
the risk profiles of customers borrowing to buy boats will diVer from the profiles of those who borrow to buy
motorcycles. It is clear from this that if a single French-based consumer contacted that UK lender, the lender
would have no way to gauge the risk of lending to that person.

1 DTI paper (25 February 2005) Consumer Credit Law: A consultation on a proposed European Consumer Credit Directive.
2 By “residual risk”, we mean the risk that the lender assumes when he parts with his funds against the debtor’s promise to repay them

in the future.
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8. Lenders need also to understand and assess the legal recovery processes which can be used if the customer
refuses to pay. Again, a UK lender will know how well the UK processes work and how much they cost to
use. But if a French citizen were to contact that UK lender, the lender would probably have no knowledge of
French recovery systems, and so be unable to gauge the cost and ease of legal recovery.

9. This is an essential point. Irrespective of what the Directive says, without also fully harmonising recovery
processes, a general “cross-border” credit market (in the format previously envisaged by the Commission) is
unlikely to develop.3

The commercial implications of going “cross-border”

10. UK creditors have long sought out overseas markets and this remains the case. But normally, only scale
market entry is commercially viable. Scale entry can justify the high cost of learning about the lending risks
in that market, and of assessing the eYcacy and cost of recovery processes.

11. By contrast, for the reasons we set out above, ad hoc cross-border consumer credit loans usually make no
commercial sense. So even if consumers wanted to deal cross-border in this way (through “increased consumer
confidence”), the industry would not want to lend to them because it would be unable to make a
commercial return.

12. Given that scale entry is the preferred model, will the modified proposal assist here? There might possibly
be some very marginal advantage, but this would be outweighed by the disadvantages (see our attached note
on barriers to entry in other markets). And in fact, regulatory frameworks play a very small part in a firm’s
decision to enter new markets.4 So the current text would be largely irrelevant to lenders’ business planning
processes.

An internal market in credit is already here

13. At first glance, our comments might appear to deny the possibility of any version of an internal market
in credit. In fact, CIG contends that such a market does exist and is thriving, but not in the form which the
Commission envisaged. We think the market is being created via cross-border mergers, joint ventures and
solus scale market entry (ie individual entry by a business into a market), all of which have been developing
rapidly in recent years. The stability created by EU membership (coupled with harmonisation of, for example,
company law) is likely, in our view, to dynamise all these processes.

14. Hence where lenders have chosen to enter new markets they have almost invariably done this by electing
to set up operations in the target Member State itself. So they have recruited local staV, with local expertise,
able to guide the business eYciently through the culture, risks and legal systems in that market. And because
this is scale entry, it can support the cost of professional advice on local recovery systems and tax regimes (with
that cost being spread across many separate loan transactions).

15. So the internal market in credit exists and is growing. But the form of that market is dictated by eYciency
imperatives and by the practical problems in lending cross-border. The overall net eVect for consumers is still
positive, since these rationalisation processes increase eYciencies and competitive pressures.

The current regulatory climate

16. The Lisbon Strategy is the centrepiece of Europe’s plan to become a competitive player on the global
stage. Better Regulation is at the heart of this.

17. The European Commission under President Barroso has recently embarked on a Better Regulation
agenda. Commissioner McCreevy, the Internal Market Commissioner, has pledged to withdraw legislative
proposals unless a proper economic analysis has been undertaken.5 We warmly welcome this approach.
However the Commission’s actions should, in our view, reflect this policy. We were disappointed that the
Commission did not consider the CCD as part of its legislative screening exercise the results of which it
published in September 2005.6

3 We think this would become a realistic possibility only if the legal systems of all the Member States were swept away and replaced with
a common structure. This is unlikely to happen for many decades (if at all).

4 Language, culture, fiscal and legal (ie debt recovery) diVerences are cited as the most common barriers to cross-border trade.
5 I a speech to the EP’s Legal AVairs Committee on 2 February 2005 Commissioner McCreevy said: “Secondly, we must ensure that our

rules are eVective and cause the minimum burden for business . . . The Barroso Commission wants to lead by example. No proposal
leaves the house without having been subject to thorough impact assessment. There is wide consultation. A major simplification and
codification exercise is under way. Ex-post evaluation is becoming the norm.”

6 http://europa.eu.int/comm/enterprise/regulation/better–regulation/index–en.htm
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18. To the best of our knowledge, the Commission has not so far carried out any extensive impact analysis
of the proposed CCD.

19. By contrast, members of CIG jointly commissioned OXERA, an independent consultancy, to conduct an
economic analysis of the original Commission proposal (COM 2002/443 dated 11 September 2002). The
research (a summary is attached)—published in June 2003—concluded that UK GDP would fall by around
0.2 per cent and that 2 million consumers would become increasingly credit-constrained as a result of the
obligations placed on lenders. Main drivers of these outcomes were the proposals for “responsible lending”
and “duty to advise”. Although these provisions have been modified in the current proposal they continue to
be the primary matters of concern to CIG.

Level of harmonisation

20. There is a logic to some rules being fully harmonised inasmuch as these could be said to be genuine
prerequisites for an internal market (even though, as we have said, such a market is unlikely in practice). Such
rules would include those on access to credit reference data7 and standardised APRs. However, in other areas
(for example, right of withdrawal and over-running of accounts) the logic is far less clear. The Commission
seems to simply be advocating a “one size fits all” regime for what is a diverse set of credit markets, when in
fact, controls would be better delivered at Member State level. In this regard, we endorse the DTI’s position8

which makes exactly this point.

21. Interestingly, inappropriate maximum harmonisation could also lead to consumers having less protection
rather than more.

22. The UK has less to gain from a maximum harmonisation approach given the maturity of our credit
market. As the London Economics report into integration of the European mortgage market demonstrates,
those states with the most competitive and developed markets have least to gain from integration in terms of
increased GDP. This can be applied to any proposals in relation to consumer credit, which should be subject
to a rigorous impact analysis taking account of the diVerential impact across Member States.

Conclusion

23. The Commission has moved substantially from the original proposal. Indeed the dilution of the text does
raise questions about the logic of trying to move from the existing 1987 Directive (87/102/EEC). Nevertheless,
the modified proposal still contains provisions which will seriously impact on the functioning of the UK credit
market and risks setting up major distortions within it. The revised proposals for “responsible lending” and
“duty to advise” are the most important of these provisions. At first glance these appear to be sensible and
benign concepts. In practice, however, the new duties they would create would set up serious ineYciencies
within the market and lead to a swing to running account products. They would also rule out—not
encourage—cross-border lending.

24. The suggested rules on overdrafts are another example of the way in which the modified proposal would
distort markets. These currently operate under a light touch regime. The proposal would introduce new,
cumbersome bureaucracy (albeit at a lower level than for other products). The overall eVect could lead to less
use of what is a highly useful, highly flexible oVering, with customers switching instead to other products (ie
a market distortion). What is more, an overdraft is intrinsically not capable of being operated cross-border
since by definition it sits within the framework of a local bank account structure. This single example highlights
the market distorting eVects that the modified proposal looks set to create.

25. The CIG therefore argues that whilst the modified Directive makes many claims as to its benefits, these
are in fact, unlikely to accrue. Instead the eVect will be to damage one of the most vibrant and open markets
within the EU and one to which other Member States, particularly the new ones, should aspire if they are
serious about increasing the living standards of their citizens.

7 So long as it is on a reciprocal basis.
8 pp 18–20 DTI paper (25 February 2005) Consumer Credit Law: A consultation on a proposed European Consumer Credit Directive.
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Barriers to Entry from a Credit Card Perspective

In recent years, certain credit card issuers have found it attractive to enter the UK market. However, despite
the relative accessibility of the UK market, there are barriers to entry perceived in the majority of other
European markets.

Card issuers including MBNA, Capital One and Morgan Stanley have all entered the UK market most
recently (potentially as a springboard to enter the wider European market, as indeed MBNA have done) and
each have more than one million credit cards in circulation, having established themselves in the UK despite
not having a high street presence. Given the willingness to enter the UK market and the success that they have
had, we might conclude that the UK market is already a relatively open market with low barriers to entry.
Nevertheless, it is interesting that the American issuers have successfully entered the UK market whilst
European credit card issuers have not.

Overall, although the Directive is trying to create a level playing field—a principle which the industry broadly
supports—the current draft may restrict the ability of UK credit card issuers to oVer valuable benefits and
flexible card products to UK consumers particularly where requirements exceed or diVer from the recent
changes made by creditors to accommodate the UK Consumer Credit Act regulations, as well as make it more
diYcult and less attractive to enter into other European markets.

From discussions, the following points have been highlighted as explaining why card issuers have chosen the
UK market over others; we do not believe that, for UK issuers, the Directive will significantly change this
position.

Reasons For Entering The UK

— the UK has a credit card culture and is a significant market in its own right (we would estimate that
in the region of 60 per cent of the credit cards issued in the EU are issued in the UK alone);

— even though it is highly competitive, the size of the UK credit card market creates opportunities on
which to build a business case and to bring valuable benefits to consumers;

— the UK is not too diVerent culturally from the USA;

— there is no language barrier;

— there is good quality credit reference data available;

— there is a suitable regulatory framework (although it is becoming more complex due to the various
enforcement bodies empowered under the legislation implementing various EU Directives);

— there are acceptable debt recovery procedures;

— there is a flexible labour force.

Barriers To Entry In Other European Markets

— cultural attitudes to credit are diVerent, often reflected in Europe in a more cash-based or debit card
culture (due to, for example, domestic banks not encouraging the use of credit cards and diVering
traditions in the various member states such as, in Germany, the extensive use of overdrafts on
current accounts in the absence of credit cards);

— diYculty in acquiring customers—whilst direct mail has been the primary method of recruiting UK
credit card holders, even for the traditional players, it is not as widely used in many other European
countries. In addition, other European countries tend to have a much more branch-based banking
culture than the UK, where the trend in financial services has been away from branch-based
operations;

— the perception by consumers of foreign brands, particularly for financial services, where recognition
and trust are critically important;

— diVerent structures in each member state of statutory and self-regulatory bodies that govern and
regulate the granting of credit and associated matters;
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— entrenched existing banking providers and their associations;

— obtaining access to local payment systems can be diYcult or involve significant regulatory work in
order to be sponsored into the system;

— diVerent local laws and regulations, such as diVerences in interpretation of data protection
legislation;

— diVerent tax regimes, such as the Irish tax on credit and debit cards;

— a lack of credit reference data;

— more restrictive employment practices;

— diVerent or diYcult debt recovery procedures. It is by no means certain that oVering credit cross-
border will ever be preferable to establishing a local presence. The diYculty and cost of collecting
credit card debts from a diVerent and distant jurisdiction should not be under-estimated.

OXERA Research Executive Summary

1. In 2003 Oxford Economic Forecasting (OXERA) was commissioned by the Association for Payment
Clearing Services, the British Bankers’ Association, the Finance and Leasing Association, and the Council of
Mortgage Lenders to assess the impact of the original Consumer Credit Directive (CCD) on credit for
consumers proposal and, more broadly, the UK economy.

Key Findings

2. A number of scenarios of increases in the costs of credit and reduction in the availability of credit were
designed in order to model the impact of the Directive on consumer spending and GDP in the UK. The
scenarios show that within two years of the implementation of the Directive:

— consumer spending could fall by around 0.6 per cent (or around £4 billion/ƒ5.8 billion);

— overall GDP could fall by around 0.2 per cent (or around £2 billion/ƒ2.9 billion);

— the welfare loss to consumers could be as high as £950 million/ƒ1,400 million, with at least 2 million
consumers finding it diYcult or impossible to obtain credit.

Background

3. The study was commissioned in light of the omission on the part of the European Commission to undertake
a rigorous impact assessment of the Directive. In the time available it was only possible to model the impact
on the UK economy. However, the market for consumer credit in the UK is the largest in the EU, accounting
for around one-third of the total European market for consumer credit. The consumer credit market in the
UK is well developed, with a wide range of credit products, a high proportion of revolving credit, a good
general mix of products, constant product innovation and a large number of credit providers.

Impact on Credit Users

4. The Directive, if implemented, would result in a serious impact on users of credit. This would arise through
three main eVects:

— a direct increase in the cost of providing credit. In particular, the enforced duty to advise and the
requirement for credit providers to ensure that their customers re-sign their credit agreements would
add directly to the costs of providing credit. Overall, there would be similar impacts across the
product range. For example, by abolishing the present exemption of overdrafts from the scope of
the Directive, the draft Directive would pose a real threat to the current flexibility enjoyed by users
of overdraft arrangements. The costs imposed by the Directive would tend to be fixed per agreement,
and so would impact most significantly on those credit agreements where the amount of credit drawn
was smallest;
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— a reduction in the availability of credit, particularly to those with low credit ratings. The responsible
lending provisions are likely to increase the risk to credit providers of lending to this group of
consumers. This would have the most serious impact on those with low and irregular incomes and
those in the sub-prime market;9

— a series of “hassle factors”, which would add indirectly to the cost of providing credit and may even
preclude the provision of common forms of credit. These include, in particular, the obligations
placed upon providers of overdrafts and the provision for a cooling-oV period for credit
arrangements agreed on retailers’ premises. Other measures could reduce competition, potentially
leading to higher prices for consumers in the long term.

Impact on the UK Economy

5. The eVects of the Directive would not be limited to the users or potential users of consumer credit, but
would aVect the whole UK economy. An increase in the cost of credit faced by consumers, and a reduction in
the availability of credit to those with low credit ratings, would reduce the use of consumer credit, leading to
lower consumer spending and a reduction in GDP.

6. A number of scenarios of increases in the costs of credit and a reduction in the availability of credit were
designed in order to model the impact of the Directive on consumer spending and GDP in the UK. The
scenarios show that consumer spending could fall by around 0.6 per cent (or around £4 billion/ƒ5.8 billion)
and overall GDP by around 0.2 per cent (or around £2 billion/ƒ2.9 billion) within two years of the
implementation of the Directive.10

7. Because the Directive would result in a higher cost of credit and a restriction in the availability of credit,
there would be a significant welfare loss to consumers. All users of credit would end up paying a higher rate
of interest in order to cover the costs that would result from the Directive. Also, a significant proportion of
consumers could be aVected by a reduction in the amount of credit that lenders would be prepared to make
available to them— a conservative estimate indicates that at least 2 million UK consumers could be aVected.
This welfare loss could be as high as £900 million/ƒ1.3 billion.

Meeting its Objectives

8. One of the objectives of the Directive is to increase consumer protection and to address the problem of over-
indebtedness. The eVect of these provisions is likely to be a reduction in the availability of consumer credit to
those with low credit ratings. However, studies show that the main causes of over-indebtedness (such as job
loss, divorce and illness) are unforeseeable and would therefore not be avoided by provisions such as
responsible lending and duty to advise. The blunt measures in the Directive are unlikely to have an impact on
the rate of over-indebtedness, but would have a significant impact on the ability of those with low or irregular
income and consumers in the sub-prime market to obtain access to credit. The end result could be to
exacerbate the existing problems of financial exclusion.

9. Moreover, a reduction in the availability of credit to consumers in the sub-prime market may lead to an
increase in the use of credit from sources willing to operate outside of legal and regulatory regimes.

Conclusion

10. The analysis in this study shows that the Directive is unlikely to achieve its objectives. The adverse
economic and welfare-related eVects of the Directive may be significantly larger than envisaged by the
Commission; by contrast, its benefits are likely to be small.

December 2005

9 Defined as the part of the market made up of those borrowers who have been refused credit more than once.
10 This is based on the medium scenario consisting of an increase in the cost of unsecured consumer credit of 0.7 percentage points; a

restriction in availability of unsecured consumer credit of 2.5 per cent; an increase in the cost of secured credit that would be covered
by the Directive, of 0.05 percentage points; and a restriction in the availability of secured credit that would be covered by the Directive,
of 3 per cent. In this scenario, it is assumed that 50 per cent of secured credit would be covered by the Directive.
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Examination of Witnesses

Witnesses: Mr Edward Simpson, Head of Public Affairs, Finance & Leasing Association, Mr David Rees,
Chairman, Law Committee, Consumer Credit Association, and Mr Eric Leenders, Director, British

Bankers’ Association, UK Cross Industry Group, examined.

Q51 Chairman: Gentlemen, welcome back to our Alongside that, I think we feel that competition, in
its broadest sense, also provides benefits forinquiry and to a new, recast version of this

Directive. We are very grateful to you for coming consumers and we can capture those under three
banners, which would be typically to driveback to talk about this new version and we

remember the evidence you gave earlier on, in the innovation, to deflate pricing and, pivotally in this
particular inquiry, to democratise credit, which Iprevious phase of this inquiry. Just to remind you

that the session is open to the public and it will be think is very important as well. Reflecting
specifically on the Consumer Credit Directive, werecorded for possible TV or radio broadcasting or

webcasting. A verbatim transcript will be supplied very much welcome the revised text, from two
perspectives. First, of course, that it gives us ato you and published on the Parliamentary website.

When you get your copies of the transcript would concrete draft proposal to talk from, rather than our
more abstract conversations of earlier in theyou please check them for accuracy as soon as

possible, and if you do wish to make any corrections summer; second, because a number of the
amendments that were made to the original text Icould you do that as soon as possible as well,

because we like to keep up to date with putting these think are very much a step forward. That said, we
do feel that there are some significant issues whichthings on paper. Of course, if we do not get to the

end of all the things you wanted to tell us and you remain to be addressed, and hopefully we will
discuss those during the course of the next hour ordo want to submit supplementary evidence to us,

that will be very welcome and you can do that by so with you this morning.
post. If Divisions are called, which I do not think
is terribly likely, but in the event that they are, we Q53 Chairman: Thank you very much for that. I
will have to break, go and vote and then come back am going to ask the first question, which is a
again. You should have a copy of Members’ broadly-based one. The Commission continues to
relevant interests in front of you. Before we start insist that diVerences in national laws are an
with the questions, could you state, for the record, impediment to the development of a single, cross-
your names and titles and then if you want to make border market in consumer credit and that
an introductory statement of any kind we would be maximum harmonisation is therefore essential to
very happy to hear what you have to say. Could you overcome that impediment, although, as we have
start by giving, as I say, for the record, your names learned, the maximum harmonisation does not
and titles? apply to every aspect covered by the regulation.
Mr Simpson: Good morning. I am Edward Simpson, They claim to have consulted the financial services
Head of Public AVairs at the Finance & Leasing sector in reaching their views. Do you still feel that
Association. they have got the wrong end of the stick, if you like,
Mr Rees: My Lord Chairman, good morning. I am and if so why?
David Rees. I am the Chairman of the Legal Mr Rees: My Lord Chairman, I would like to make
Committee of the Consumer Credit Association and some opening remarks on this, which are to do with
the Group Legal Advisor at Provident Financial plc. three areas of what we would argue is confusion.
Mr Leenders: My Lord Chairman, my name is Eric The first issue to explain is that a lot of this debate
Leenders. I am the Director responsible for retail has been conducted at the general level of financial
credit at the British Bankers’ Association and, if I services, whereas we are concerned here specifically
may, I would like to make a brief introductory with a Consumer Credit Directive; so we are
statement. concerned with a sub-set of financial services, and

we believe that the implications for other types of
product are diVerent from those with credit. That isQ52 Chairman: Thank you for that. Please go

straight into your statement. our first point of confusion in the general debate. I
think the second point of confusion that has creptMr Leenders: I mentioned that I will keep the

statement brief. I think, on revisiting what was said into the debate is that there is a misunderstanding
between the use of the internet for domesticthe last time we met, much of what we said then

holds good. Perhaps to expand just a little, I would purposes and the use of the internet for trans-border
purposes, and a confusion which assumes that if youlike to reinforce that the Cross-Industry Group, on

which we all sit, believes very much in the single can use it domestically you can use it in trans-border
terms. We believe that this is not the case; that thosemarket, and beyond that we welcome the wider

competition which a single market might bring. two things have to be looked at quite separately.
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Chairman: Lord Harrison, do you want to pursueThe third confusion, I think, in the debate is that
there is a distinction between what consumers want, this common market theme, because I know this has

been your major interest.according to surveys, which is one thing, and, on the
other hand, what the credit industry is actually able
to provide to them to satisfy that want. Again, there Q54 Lord Harrison: I was not entirely sure as to
is an important distinction and confusion in the how your community had responded to my earlier
general debate on that. Those are my opening criticisms. I am not sure I understand what you have
comments. My Lord Chairman, my colleague would just said, in fact, in other words. Perhaps just to put
now like to make some comments. it in context. As you remember, my anxiety was that
Mr Simpson: If I could say, I think the question we were the matureist of markets within the
refers to consultation with the financial services European Union and therefore perhaps the most
sector. I think one angle where the Commission may athletic in taking the opportunity to have British
be coming from is a report commissioned by the firms intrude into the single market. My anxieties
European Round Table. The European Round were that there seemed to be coming from you
Table Report considers some of the issues concerns and worries about the values that you
surrounding a single market, looking at personal rightly list, but that they seemed to be insuperable
loans, and we agree that some of the barriers cited in your view. Mr Simpson has just mentioned, for
there, in terms of information requirements and instance, the diVerences in taxation and certainly
redress mechanisms, are steps which need to be about this perception of a foreign brand being
taken, in terms of having a single set of rules. oVered. Surely, that is exactly the kind of situation,
However, we do not think that they have considered especially that last one, whereby redoubling eVorts,
the wider areas, because you will see in our by making every eVort, by showing entrepreneurial
supplementary evidence that we looked at some of spirit and devising ways in which you can present
the wider barriers along the lines of diVerent yourselves in the market to make yourselves most
taxation systems, diVerent local laws, and, I think attractive to consumers, would lead to success and
more widely, acquisition of customers and the local further opportunities for British firms. I think that
consumers having trust in a foreign brand, so to was the nub of what I was concerned about last
speak. We would urge the Commission to undertake time. Perhaps I am being unfair to Mr Leenders
a thorough impact analysis so that it can consider about how I understood the response. I am very
all these barriers more widely. I think the other pleased that I may have provoked a response but I
point is, and having looked through other evidence, was not quite sure the lines upon which you were
I think to Lord Moser, the DTI made clear as well barking?
that they had concerns about these wider barriers. Mr Leenders: If I might reply, my Lord Chairman.
Mr Leenders: My Lord Chairman, if I may refer to Regarding the issues that my colleague, Edward
Lord Harrison’s point in our previous conversation, Simpson, has raised, I think there might be
we have reflected with our members to some extent structural areas that can more pragmatically be
on the market opportunity for, perhaps, considering alleviated through a model of establishment. In
the credit markets across the EU Member States. In earlier evidence, the Commission suggested that was
those conversations it has become quite apparent something they recognised fully as well. In the
that when considering any broad market context of that opportunity, I think it would be fair
opportunity our members consider first the to say that there are not so many opportunities thatopportunity in itself, the market that might be

will deliver equal returns on capital across the EUavailable to them, then, pivotally, issues around
as there are potentially within the UK. That type ofeconomic stability in a Member State or in another
entrepreneurial activity and establishment isnation state, and political and economic stability are
probably more attractive at this particular time forquite important in those considerations. By the
those looking to invest from overseas into the UK,time, specific to, say, credit, a particular product
whereas for our members the consideration isrule-set is considered, our members are really of the
perhaps contrasting opportunities within the EUview that is something of a subset which falls some
with wider global opportunities.way down the pecking order, if you will, of

considerations to be taken into account. Equally, I
Q55 Lord Harrison: Is not that redolent of short-think we need to consider the return on capital that
termism? It is understandable that you see greatercould be obtained, where just presently the returns
opportunities in this existing market, but the wholeon retail banking are perhaps more preferable
purpose of the single market is that it is the world’swithin the UK than they are in other EU Member
biggest market and it has a potential which echoesStates. We mentioned Banco Santander the last time
down the ages, if I can put it in that sense, in termswe spoke; in the press just in the last 24 hours there
of those who are fastest with the mostest, which Iis a breaking story about another Spanish bank’s

interest in one of the major British banking groups. understand we are, as a British industry, actually
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Mr Rees: My Lord Chairman, I think the answer tocoming in to a market which has grown to 25. Of
course, there are these problems of taxation and this question largely blends into the answer that we

gave to the previous question. Our first commentperception, but you should be wily in the ways in
which you circumvent that and present the goods would be that we are talking here primarily about

mass market consumer credit, in other words, theand the opportunities and things you can sell in the
market in a way which is attractive to consumers. sort of consumer credit that is now prevalent in the

UK—highly mechanised, a lot of use ofThat is the essence of what I was saying.
Mr Rees: My Lord Chairman, I think the key issue technology—and with that sort of credit the way

that risk is assessed is primarily using credithere is the distinction between the way that a UK
business looking to expand would go into another referencing and credit scoring systems, but primarily

credit scoring systems, in fact. To operate a creditmarket. I think what we are saying (which I think
is what we said possibly last time, I cannot quite scoring system, you have to have a pool of

customers of suYcient size to inform the results ofrecall) is that, commercially, the most eYcient way
to go into a market is on a scale entry basis. In your credit scoring. In other words, you have to get

critical mass, in customer terms. That goes back towhich case, the provisions in the Directive, in fact,
in commercial terms, do not make very much the answer to the previous question. It is most

eYcient to go into, say, France, with the objectivediVerence, because you can go into those markets,
absorb the local culture, absorb the local law, deal of getting 50,000, 100,000 or a million customers to

create that pool, to enable you then to gauge riskwith the taxation diYculties and issues in that
country, and in that process the Directive is largely against members of that pool. Dealing with isolated

requests for credit cross-border from France intoirrelevant; it does not factor in the thinking. I think
that is the point we seek to make, my Lord the UK you simply cannot use those systems to

assess risk. That is the residual risk and the poolChairman.
thing. Clearly it is useful to be able to access
databases, but my colleague will comment.

Q56 Chairman: The objective of the Directive, Mr Leenders: My Lord Chairman, as we consider
especially in its new draft, is to try to improve the databases in more detail, the Directive, in Article 8,
conditions for a genuine common market, with makes reference to non-discriminatory access to
cross-border trading; that is the objective. What you databases, which is a very laudable aim, but when
are saying is that objective, in eVect, is mistaken, or you consider the relative content of databases across
it does not suit your industry, perhaps, rather than Member States, there are examples such as the UK,
making a value judgment? such as SCHUFA, which are quite advanced and
Mr Rees: My Lord Chairman, it is a perfectly quite comprehensive but there are others that are
worthy objective; it is simply that, commercially, less so. Having created decisioning systems, such as
there are more eYcient ways of doing it and that is my colleague has alluded to, they are geared to a
what British industry will do, because we succeed high level of information provision, which is an
only if we are eYcient. important component that we need to consider in

the context of this Directive to make sure that the
access to data is actually access to truly equal levelsQ57 Baroness Howarth of Breckland: I just want to
of data which can be used when comparing andclarify, are you saying that this would be neutral
contrasting pools of clients.then, that if this Directive went through it would not

make any diVerence to the way the market
progressed anyway because of the way you believe

Q59 Lord Harrison: If the data that is held, say, inthat it will move forward, so it is neither here nor
France is poorer in quality than that held in thisthere?
country, is that a function of a less successfulMr Rees: My Lord Chairman, given that it will most
business, because presumably they are making riskprobably take the form of market entry on a scale
decisions on poorer information than perhaps youbasis, I think the answer to that is aYrmative.
have access to with a more highly-developed
method?
Mr Rees: My Lord Chairman, that is absolutelyQ58 Chairman: Thank you. Your written evidence
correct and there have been analyses done by anstates that residual risk is the main stumbling-block
American research institute into the diVerences into the expansion of the cross-border market. To
terms of the level of information, for example, thatwhat extent are individual risks taken into account
you are able to obtain under German law (becausein modern, highly-competitive consumer lending?
a lot of this is to do with the actual legal restrictionsWill not the Directive’s proposals for database
on the data that can be held) and the level of dataaccess reduce the risk, and could the Directive be
that you can access in the US. That has proved thatmodified in other ways to help in overcoming this

obstacle? the levels of decision-making are quite diVerent and
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consider that potentially legal interventions willthat, in general, the more reference data you have,
the more credit you can issue more safely. In other arrive at the same end. We have already discussed

that the established protocol just now is to considerwords, more data is a way to democratise credit, less
data means that you have to exclude people from that scale entry which merger, JV or similar bring

which would give you the early entry to market andaccess to credit.
brings the advantages to which Lord Harrison has
referred.Q60 Lord Harrison: The barrier there is that where

you are able to access a superior one, or one which
is as good as the British database, then you would Q63 Chairman: It would be, as it were, a bigger

bulk operation, in the sense that you would not bebe able to move into the market and oVer cheaper,
more competitive products, because you would have conducting individual negotiations with persons

living in diVerent parts of the European Union, youa securer basis on which to do so than the domestic
rivals found in France? would be stimulating a sort of major intervention in

a single European country, and that would be moreMr Rees: My Lord Chairman, I think the point is
that the databases are only one component. You sustainable and more profitable; that is what you

are saying?also have the other component, which is how you
recover the funds that you have lent, which is Mr Leenders: Yes.
absolutely key. I suppose one would say also that if
the French database were to be upgraded, if you Q64 Baroness Greengross: This is really just
like, to the UK level, then the French incumbent following on from that question. Is there a lot of
players would also have access to that greater data, external activity in terms of consumer credit by
so it would even out in terms of competition, I British companies? I think you might have answered
think. that, but are there examples of where this is actually

happening, and particularly what is the position of
the financial services sector? Is this something theyQ61 Lord Harrison: If you get there first, if you

combine or encourage some French colleagues to want to expand into and do they think, in the future,
in spite of what has been said, there is a biggerimprove that database, nevertheless you would be

first in the field? It is always true in business that market?
Mr Simpson: My Lord Chairman, I can give plentyother people catch up; the trick is to be the first and

the fastest and the most eYcient. That surely is of examples amongst our membership. We represent
the motor finance companies and Ford Financial Ialways your guiding light?

Mr Rees: It is. I think the answer is the point I made know operates in some 21 European countries, and
companies such as Toyota Financial Services, theybefore, that it is an important component but it is

not the key component. tend to be global brands, obviously American or
Japanese, so generically not British although they
may have headquarters in the UK. They haveQ62 Lord Moser: Could I come back on, as it were,
tended to set up locally under the acquisition rolesthe last sentence in your question, my Lord
we have spoken about so far. Similarly, on theChairman. I understand your point that the residual
consumer credit side, City Financial operates in arisk you regard as the main hurdle to the expansion
number of countries, Italy, Norway and some of theof cross-border markets. Other witnesses have
European countries. On the credit card side, Bankstressed other hurdles, like legal restrictions, etc. I
of America have recently come in for MBNA; againam not clear how unhappy you are about this
that is a non-EU country coming onto the market.particular hurdle or whether you regard it as a sort
I think that is the current level of activity and weof inevitable situation. If you are unhappy, in other
have probably established there is not a greatwords, if you would like this to be solved, the
demand to go cross-border in the sense in which thedatabase solution obviously does not appeal to you
Directive is seeking to go.all that much, are there other ways in which you

think the hurdles in the way of expansion of the
cross-border market could be dealt with? Q65 Baroness Greengross: Can I follow that up a

bit because, thinking of Amazon, or something,Mr Leenders: My Lord Chairman, I suppose that the
way these issues have been overcome is evidenced which I know is global rather than European,

internet buying now has become so enormous;by the way the scale entry, through acquisition and
joint venture, eVectively circumvents those would that, and also across Europe the euro, change

things at all, or do you think it will in the future?particular challenges. I think that industry would
consider itself, particularly in the UK, perhaps more Mr Rees: My Lord Chairman, I think the answer to

that goes back to the points we made right at themarket-optimistic and innovative in finding those
types of solutions than others that have sat before beginning of today’s session, which is really that

Amazon is selling a diVerent product. Amazon letsyou, who are perhaps more policy-optimistic and
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Q68 Chairman: You have actually got experience ofyou have the book only when you have given them
doing what we are talking about and the eYcacy ofyour credit card number, which then they are able
doing it in that way?to debit instantly so there is no residual risk, and
Mr Rees: That is right, yes.this is the key diVerence between credit and clearly

tangible products such as books and cars and
retail sales. Q69 Lord Harrison: It is fascinating to learn that.

What problems have arisen as a result of that, what
challenges have arisen which might be subject to
concern by the European Union, in terms of tryingQ66 Baroness Greengross: You can buy from
to help and promote your opportunities, havingAmazon on a credit rather than a debit card, can
actually made that step?you not, you do not have to give them a debit card,
Mr Rees: I think I can answer because recently I wasso you could build up a big debt?
at a seminar in Brussels where a lot of executivesMr Rees: That is correct, but that would be a
from finance companies were outlining the sorts ofdomestic credit card issued in the UK to a UK
problems they encountered and they had a ring ofcitizen by a UK company, or a US company that
familiarity. They were things like tax, localset up in the UK. So again that is not a cross-border
employment laws—all of those sorts of things—credit, in the sense that the European Commission
really more to do with running a business. From ourenvisages a cross-border credit. These are diYcult
point of view, actually creating the legal contractsdistinctions but they are clear distinctions in our
is a pretty minor part of the whole thing. We go to aminds.
local firm of lawyers. Obviously they have to assessMr Leenders: I think it might be useful to explore,
whether the legal systems enable us to operate infor example, the Royal Bank of Scotland group’s
that country but they will prepare contracts for us.Linea Directa brand, which is, if you will, a
But preparing contracts is a long way down thereplication of Direct Line, and that identifies, of
pecking order, as my colleague said, and it is notcourse, that as a product it is exportable because
one of the business killers. The business killers arethere are not these residual risks. You pay your
things like tax, local employment laws—that sort ofpremium to obtain your insurance policy and the
thing—which are outside the scope of the Directiverisk is then inherent in the insurance policy itself,
we are looking at here.but eVectively the transaction is completed at the
Chairman: That, of course, works also whenpoint of sale. We do see, in financial services, that
American companies establish themselves here.those types of products are more readily exportable,
They can be faced with quite a rude shock as tousing models such as the internet, and the Amazon
what they can do with their employees, if theyexample has been mentioned.
should not feel themselves content with those
employees; it is not quite the same as it is in the
United States. These diVerences are quite well
understood, I think, are they not, betweenQ67 Chairman: In those sorts of products, yes, you
businesses operating at a certain level. Now, Lordare selling an insurance policy to, let us say, an
Colwyn, on consumer protection.Italian, but actually the sale takes place in the

United Kingdom and therefore you have less risk.
Is that what you are telling us? Q70 Lord Colwyn: Our remit in this Committee is
Mr Leenders: It is more that the intellectual model examining social policy and consumer aVairs within
has been replicated in other EU Member States, the EU, so obviously consumer protection is of vital
rather than the transactional details being based importance to us. It is also important to me, with
within the UK. three daughters, two of whom are encouraged to
Mr Rees: With insurance the risk is the other way borrow money, and we are coming on to responsible
round from credit, because, in eVect, the customer lending a little later, and seem to be able to transfer
pays you and then you promise the customer that at their debit balances from card to card without ever
some point in the future you will pay them against a paying any interest. We heard from the Health and
risk which materialises, so it is the opposite to credit. Consumer Protection Director General, Robert
To complete the picture in relation to this question, Madelin, with Mr Staudenmeyer, and they did stress
my own company has gone cross-border, but again this need to create a genuine single market for
we have done it by going into other countries on a consumer credit, and in turn a good level of
scale basis and now we have overseas businesses consumer protection. They went on, and I am
with well over a million customers in a number of quoting, that “consumers will enjoy more choice
former Eastern Bloc countries, so we have a big and wider product variety as well as lower prices due
overseas business but we have gone in on a scale to enhanced competition. Given the high level of

consumer protection, no matter where credit isentry basis.
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Q71 Lord Colwyn: Can you tell me whether, as intaken out, consumers will feel more confident when
concluding a credit agreement with a foreign credit this country, where we are encouraged to borrow

and you can buy things and not pay for them untilprovider.” I wonder, do you think that the modified
Directive is actually going to achieve this aim of two years’ time, this is something which is reflected

throughout the EU; is it the same in all Memberstandardising consumer protection, and do you
think there are any improvements which are needed States?
perhaps to bring the Directive into line with Mr Leenders: In my conversations with colleagues
developments in the market and also the across the credit community in Europe, there is an
involvement of a lot of new Member States? increasing awareness of the opportunities that credit

provides. That is perhaps more so in NorthernMr Leenders: I think the industry would view that
there are probably three core components in European States, sometimes referred to as the

Anglo-Saxon axis, rather than the Southernconsumer protection, which are, broadly:
transparency, a certainty of contract for all parties European, or Napoleonic, States, but I think there is

a cultural history rather than necessarily particularand a right of redress should things go wrong. I
think we would say that in the UK, within the market practice which drives those attitudes to

credit.present regime, those standards are very high, and
in terms of absolutes and relatives very high when Mr Rees: My Lord Chairman, in our research into
compared across Europe as well. I think that when the latest text, we do want to draw the Committee’s
the Commission spoke with you they mentioned, for attention to a very interesting development. One of
example, what we know colloquially as Section 75, the things that we welcomed about the first text—
the joint and several liability provisions within the the one that emerged in 2002—was that various
Consumer Credit Act, which are somewhat unique exemptions which had been granted to what we
and a demonstration of just how high those perceived were particular types of credit business
protections are. There is a balancing act; clearly too back in 1986–07, when the first Directive came into
many protections cause distortions. I think we force, had actually been swept away. We welcomed
would argue that, based on research undertaken for this, because this is the approach that Lord
the DTI by a firm called Policis for example, interest Crowther took in his Committee’s report, which was
rate ceilings are perhaps a protection too far, in the actually the foundation stone for our own
sense that they can work to restrict markets and Consumer Credit Act. He took the view that credit
exclude people with a need for credit that might was credit, no matter how it was delivered, no
otherwise have to step outside the formal credit matter what the form of it was. In substance it was
market. In terms of that balancing act, however, and all credit, and therefore he designed a law which, in
within the modified proposals specifically, I think eVect, would catch all of that. So we welcomed that
we are comfortable with the key components of pre- sweeping away of exemptions. However, what we
contractual information to enable consumers to have seen in the latest text is that, unfortunately, a
reflect on a credit decision they might be entering string of exemptions has come back into the text and
into and to shop around to ensure that they have we believe that these are hugely significant, in the
a good deal, information provision at the time the sense that they look set to put diVerent national
agreement is signed so that again you have that economies in diVerent positions relative to each
contractual certainty, and the right of redress. I other. Broadly what is happening is that hire

purchase can be exempted now. We understand thatsuppose a component as well would be the
opportunity to revisit the decision that is being this has been generated by concerns, we believe, in

the German motor finance market. Although in thetaken, the agreement that is being entered into and
if, having entered into that agreement, after a period UK, the UK DTI would not countenance for a

moment that hire purchase should be exempt, weof time one finds that there are more advantageous
credit agreements then there should be an are not asking that that should be the case, since we

agree with the Crowther approach. So we have hireopportunity to break out of, or settle early and enter
into that more advantageous agreement. I think we purchase; there is also an exemption now for

interest-free credit for three months, which wehave that encapsulated presently within the
Consumer Credit Act. Going forward, that will be understand is a huge component of the French

credit market (this is retail credit supplied throughreinforced with the provisions of the Consumer
Credit Bill. I think that, in fairness, probably they stores); and pawnbroking—which is also far more

prevalent in continental Europe than in the UK—go further than the detail within the Consumer
Credit Directive, but if you were to look at the is exempt too. What this means is that these

businesses, in eVect—if their local legislaturesbroad heads of pre-contractual information
agreement forms, right of redress and early choose—can be exempted and will not have to

supply pre-contractual information. They will notsettlement, you will find that indeed they are
contained within the Directive itself. have to give APRs, they will not even have to have
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It may be regulated in some way, but clearly it iscontracts, so all of those protections laid down in
not regulated in the full sense.the Directive look set to be taken away for certain

categories of business. We simply record this. We do
not know the detail but we think that it is alarming, Q73 Chairman: I wonder if you have, either or all
and if it is correct then it will put the UK economy of you, other comments you would like to make on
at a disadvantage vis-à-vis these other economies, this, because this is a new piece of information, I
because we are complying with a set of rules, which think, really, or a new bit of understanding which
add a cost, whereas the other economies will not be. we are being given now. I think it would be very
Frankly, if that is the way this is going to work then, useful to us, if you have got something slightly more
in fact, that will increase the incumbency advantage detailed, if you could lay it out for us on a page, so
for those types of business in those other countries; that we can really understand what the implications
it will be anti-innovation and probably it will be of it are. That would be extremely useful to the
anti-competitive also, we believe. It is an Committee. Would that be alright?
observation that we make. We have not researched Mr Simpson: My Lord Chairman, certainly we can
it fully, but those exemptions have appeared in the do that for the leasing and hire purchase.
latest text. Chairman: Thank you.
Chairman: That is interesting. I do not know
whether that relates back to what we learned from Q74 Earl of Dundee: The modified text provides
Mr Staudenmeyer, that certain aspects of the requirements for responsible lending and a duty to
industry were not going to be subject to maximum advise. However, your own evidence suggests that
harmonisation. I do not know whether there is a these requirements are deficient in two respects.
relationship between those two things. I wonder Firstly, that they will cause major ineYciencies
whether the Specialist Adviser could assist us with within the market, and secondly that they will rule
a view on that. out cross-border lending altogether. In fact, is this
Specialist Adviser: I think, my Lord Chairman, your view, and, if it is, how do you square that with
probably there are two different issues here. They the opinion, which you also give, that the modified
are two very important issues, but I think perhaps text is nevertheless an improvement on the
they are a little different. I think the point that is original text?
being made here, rightly, is that the Crowther Mr Simpson: Can I begin by looking at both terms,
Committee had a unified concept of credit base, and before we go into some more detail. Certainly we
hire purchase and conditional sale really are very support the position set out by the DTI in its
similar things, one is an obligation to buy, the other consultation papers of early last year and also in the
is an option to buy. We treat them in pretty well the evidence it gave to you, that actually responsible
same way, but the Directive would cover one and not lending should be reflected through transparency
the other, and I think that is the point which is being and redress mechanisms, and that sort of thing, as
made. Therefore, the UK is going to find itself at a opposed to having a concrete principle. Turning to
disadvantage because it is going to be regulated in “duty to advise”, I think there is confusion there

between the loan, or the credit, which is a product,a whole lot of these transactions whereas others will
and advice, which is actually a service, so anot be.
distinction needs to be made there. My colleague,Chairman: Thank you; that is an important point.
David, was going to talk in some detail about the
auxiliary research which was commissioned, which

Q72 Baroness Morgan of Huyton: Do you know looks at these two principles in more detail.
where the arguments for that change are? What Mr Rees: Yes, my Lord Chairman, I think we have
have you been told about that? already referred you to the OXERA study, but these
Mr Rees: I think we have to assume that there has provisions, which in our view rightly identify these
been some very successful lobbying on the part of key questions to us today, are extremely important.
national industries. There is a reference in part of These are major problems for the credit business.
the Explanatory Memorandum to the first text, They would cut through the way that the UK
which talks about these diVerences. It is at page five, operated within the UK and, in our view and in
paragraph 2.2, in the 2002 text, and it says: OXERA’s, would add cost, add bureaucracy and
“Legislation governing consumer credit in a number reduce access, because they are setting up duties for
of States regulates leasing to private individuals with the credit industry, which the credit industry has to
a purchase option,” (which in eVect is our hire be able to prove that it has complied with. We
purchase transaction) “whereas other Member believe—and this was the conclusion of OXERA—
States have included no such agreements in the that this would actually lead to more refusals of
scope of their legislation.” This indicates clearly that credit, not necessarily because the customers could

not repay but because the risk of being pursuedthere is a slab of business that is outside regulation.



3337571008 Page Type [O] 03-07-06 21:32:25 Pag Table: LOENEW PPSysB Unit: PAG1

47proposals for a directive on credit agreements: evidence

2 February 2006 Mr Edward Simpson, Mr David Rees and Mr Eric Leenders

Lord Moser: I know we have talked about thisunder breach of the duty would be too great and
before. Lord Colwyn talked about his daughters; Ithat the easy commercial route forward would be
talk about my children too. I am constantly amazed.to discard certain groups of customers. That is the
I know there are these codes, I am thinking of banksOXERA study. My colleague, Mr Leenders, is
and even of building societies, but I am not thinkinggoing to comment.
only of mortgages, which we are not principallyMr Leenders: My Lord Chairman, I think we need
discussing, but I am constantly amazed how easy, Ito acknowledge, readily, of course, that responsible
would say how irresponsible, lending actually is onlending is something that we would all subscribe to
the ground. Whether codes are too loose or whetherand it is something that I think is almost symbiotic
they are flexible between institutions I do not know,with the provision of credit. I suppose the question
but I think my children are able to borrow moreis therefore how best to address the provision of
easily what they themselves do not think is reallyresponsible lending and whether it is most
sensible. I just remain a little bit worried aboutappropriate in formal legislation, or there might be
certain complacency on the ground, not amongstother vehicles. Within the UK, I think there is a
yourselves.consensual view that self-regulation has a role to

play and I think that there are two principal
advantages with self-regulation. The first is, of Q76 Baroness Howarth of Breckland: Before you
course, that when considering diVerent types of answer, my Lord Chairman, if I could just add, we
credit, self-regulation can address those components did have fairly strong evidence from some of the

consumer groups on this, and no doubt you havemore readily. Also, in considering a fluid market,
seen some of their reports about people who clearlysuch as the UK’s, for example, where we have seen
could not repay being given irresponsible lending,substantive growth in unsecured and secured credit
and that sometimes does give concern about thesein the last 10 years or so, those self-regulated codes
codes. Whether or not this Directive mightcan react more swiftly to developments in the
strengthen some of that is unclear but we wonderedmarket, provided of course that they sit within an
what your response was to it?appropriate structure. I could speak of the Banking
Mr Rees: My Lord Chairman, I think this is againCode and the Banking Code Standards Board. But
a diYcult area because I think there is another keyequally, of course, there is an OFT (OYce of Fair
confusion here, which is between marketing, on theTrading) Code review panel and I understand that
one hand, and the number of people who actuallythey are discussing with others how they could act,
get granted credit, on the other. It is not correct, inif you will, as the arbiters in other code regimes. I
our view, to assume that, because there is a greatthink, in terms of responsible lending, once, as the
deal of marketing and a great deal of material beingDTI have stated a preference for, you have the
sent to people, all of those people are actually beingappropriate information provision and
granted the credit.transparency, you have the redress mechanisms, and

if you augment that with more flexible responsible
lending provisions within codes you achieve a far Q77 Lord Moser: I am talking about people being

granted credit.better aim in terms of an overall legal and regulatory
Mr Rees: I accept that. That confusion does occur,framework.
not necessarily in this Committee, my Lord
Chairman, but I wanted to stress that. I think the
other point is that it is quite obvious, and always

Q75 Earl of Dundee: If the concept of responsible has been obvious, that people get themselves into
lending is very necessary for the protection of diYculties with credit and that is often a
consumers, as Mr Leenders confirms, how do we combination of things. The research suggests that,
weave that into the text and thus improve it? in the main, it is because of unexpected life events
Mr Leenders: One would imagine that the most and unexpected falls in income. We acknowledge
useful use of legislation would be to ensure that the that fully and systems are being developed. One of
information provision and those broad heads that the big upsides of credit in the UK is that as the
we talked about, around transparency and right of industry has grown so have the mechanisms for
redress, are perhaps matters for statute, whereas, in helping consumers that have got into diYculties.
terms of responsible lending itself, there are There are many more of those now than there were,
examples beyond the UK, such as the European say, 15 or 20 years ago; that is absolutely clear.
Mortgage Code, where similar provisions could be Again, we accept that it is possible to have
built in. One wonders if there is more of a role individual cases where the situation appears
across Europe for self-regulation alongside unacceptable. But we believe that it is essential to
statutory intervention specifically around look at these issues in global terms and to look at

the overall levels of arrears, because that is what theresponsible lending.
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Mr Rees: My Lord Chairman, I think what has beenmarket is doing in an overall sense. I am not sure
whether we have supplied this information to you proven scientifically is that credit scoring systems

are able to provide more credit more safely to moreon a previous occasion but actually we do have
statistics here, we have some material which we can people than the old manual systems that were

generally in use. This is scientific method applied toleave with the Committee. We have County Court
judgments, we have mortgage repossessions and we credit-granting. The outcome, I think, is visible in

the arrears figures, which are remarkably stable andhave evidence from a consumer group survey done
have stayed remarkably stable.in 2003, shortly after another survey done as part

of the Overindebtedness Task Force Review in 2002
by Professor Kempson. What all this material shows Q80 Chairman: It is an interesting interlocking
is that whilst there are diYculties, and the Kempson argument, yes.
study was particularly important here because she Mr Rees: There is another important point, my Lord
had done a similar study ten years previously, she Chairman, which is that what is often forgotten is
found that, in fact, the position had not deteriorated that our incomes have gone up astonishingly over
particularly. It was very, very similar to what she the last 20 years. The figures show that incomes
had seen ten years before, which is a small group have gone up, and if incomes go up then, by
of people getting into multiple debt diYculties with definition, that means you have more disposable
credit and household bills. We are talking about income to service credit.
three per cent of households, and that is borne out Mr Leenders: My Lord Chairman, I would like to
in the survey I have here, which was done by MORI make one closing point, if I may. One might draw,
for Citizens Advice. These are scale surveys. We will on reflection, from the text as it is read, that the
leave them with you and they paint quite a diVerent industry is perhaps complacent and does not
picture from the one, for example, which is often necessarily take its due responsibilities seriously
painted in the media. enough. Since we spoke last, I would wish to put on

record just a couple of developments that hopefully
would allay some of those fears. First, I would likeQ78 Chairman: Thank you. Certainly, in question
to mention, in terms of the code, and specifically inand answer sessions in the House on levels of
response to a criticism perhaps that maybe thoseindebtedness, the argument has always been that, in
codes are not robust enough, the Banking Code, andrelation to the total economy and a number of
specifically the credit assessment sections within thefactors, these are relatively low. Of course, we have
Banking Code, have been subject to a review by thealso passed through a period of very low rates of
Banking Code Standards Board and they will beinterest, so one of the things which certainly would
refined further in the course of the next few months.worry me in this is what happens if we do begin to
That is above and beyond the tri-annual review.

have higher rates of interest because then the Further, in terms of data-sharing, there have been
payments on levels of debt would have to go up. I commitments on behalf of the banking fraternity to
do not think we can go into that whole problem but share fully, both positive and negative data on both
I am sure you understand exactly what the card and loan portfolios, which will help inform
diYculty is? those who access the Credit Reference Agency
Mr Rees: My recollection, my Lord Chairman, is databases, help inform a far more holistic picture of
that we discussed this at the last hearing, and I think the amount of credit outstanding to an individual.
there has been analysis done again on that, namely, In that sense, the industry is also working towards
what happens if interest rates go up. I have a creating the right environment for more responsible
recollection of fumbling around for some papers at lending which facilitates the use of the credit
the last meeting. analytics and the credit modelling which my

colleague, David Rees, has mentioned.
Chairman: Thank you for that.Q79 Chairman: They have gone up but now

apparently they are going to go down again. I
wonder if you saw there was any diYculty, you Q81 Baroness Howarth of Breckland: Just before we
raised this yourself, when you are advertising, as it move on to mutual recognition, sticking with the
were, credit services and that says whatever they say previous question before we get back to the
about the kind of way they are going to handle it. Directive, because we have strayed a little into other
How does that mesh in with the assessment of areas, the Committee will be seeing the consumer
individual creditworthiness? When you do a deal on groups next time. I wonder just how reassured they
a credit product; are the two things compatible, in are going to feel about the robustness of the codes,
fact? Is mass penetration of a market through bearing in mind that their great worry has been that,
advertising, and so on, consistent with the on the front line, tellers have been given targets for

selling. Hopefully the Code will have a look at that,assessment of individual creditworthiness?
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forward to the Council of Ministers on thisbut no doubt we will be able to ask them next week
and your documentation will surely help the particular point.

Chairman: There are some basic provisions, areCommittee in asking some of the questions next
time. Mutual recognition, as we understand it, and there not, which seem to be contrary to the

provisions in the new form of this particularI am never very sure that I altogether do, but there
you are, the eVect of Article 21(2) is that, on matters regulation?
such as responsible lending, pre-contractual
information and the right of withdrawal, those Q83 Baroness Howarth of Breckland: It is a Rome
things about which you have spoken quite a lot Convention issue as to whether or not the basic
during the morning, the lenders will be able to rely principle is to be violated by this regulation.
on their own law, if it conforms with the Directive, Mr Rees: My Lord Chairman, if I may make one
rather than that of the borrower, and that closing comment on that. If you are looking at
borrowers need not be told which law would apply. cross-border transactions and you are looking at
This is a wonderful example of transparency, of responsible lending and duty to advise—or duty to
course. Is that your understanding? What would be explain, as it has been renamed now—we believe
the practical consequences if this were implemented? that these are a barrier to cross-border trade in the
Mr Rees: My Lord Chairman, there is a quick way that the Commission perceives cross-border
answer to this, which is that, in the light of what we trade. It is diYcult enough to comply with these
have said earlier on, Article 21(2) is unlikely to be duties within your own Member State: in other
applied much in practice because it applies only if words, getting all the information from the
you are trying to lend cross-border in the customer, documenting it and making sure it is all
Commission’s meaning of the word. If you were filed in case the customer does come back to you
actually operating in a country, on a scale entry and complain that they were not lent to responsibly
basis, then you would have to apply their local laws or that they were not properly advised or did not
to the product. I have to say that one of the have the correct explanation. Those diYculties are
interesting things about the analysis—particularly doubly diYcult if you are trying to lend to
the long description of the operation of this given somebody who has telephoned you from France,
by a Commission oYcial several weeks ago—was because you have to go through that process with
that what came across from that exchange was the them. I would say that this is a cross-border trade-
sheer complexity of all of this. I think what we blocker, rather than a cross-border trade-
would say is that this complexity is two-sided and encourager. It is a side point but I think it is an
actually supports what we were saying earlier on, important point.
which is that whilst it looks complex from the Chairman: Thank you for that. Lord Harrison: on
consumer’s point of view, it is certainly complex assignment.
from the lender’s point of view as well and it is
another reason why it is more straightforward to go

Q84 Lord Harrison: I must say, I am not sure aboutinto a country on a scale basis. It has theoretical
that last answer at all, but anyway, on assignment,advantages. I think, in practice, for the industry,
gentlemen. Do you have any views on Article 16,probably it is not going to be that significant. That
which requires creditors who assign their debts tois perhaps not a completely satisfying answer.
give notice of assignment to the debtors? Would this
requirement adversely aVect arrangements for block

Q82 Baroness Howarth of Breckland: Is that what discounting of receivables by retailers to finance
Mr Simpson meant, in his introduction, when he houses, and what eVect would it have on consumers?
said there might be a distinction between what Can I ask you to think about what Mr Leenders said
consumers want and what can be provided, because about the primacy of transparency; why should not
of the critical mass issue? the consumer know that the creditor has been
Mr Rees: Yes, and the fact that if the lender is not changed? It may be some bother to you, essentially
prepared to lend then the consumer is left at sea, as as you implied in the answer to the last question,
it were. but if we are to be truly transparent and give

confidence to the consumer, why should not theyMr Leenders: My Lord Chairman, it is probably
worth reassuring you on your point of confusion. I know?

Mr Simpson: My Lord Chairman, our view onunderstand that the Council Working Group, which
is considering this text at the same time as we are, Article 16. We greatly welcome the derogation

which appears in the latest text for securitisation, wehave called for further legal advice from within the
European Commission to clarify the point, and would like to see that extended to other types of

assignment, notably block discounting andspecifically the relationship with the Treaty of
Rome, to ensure that they are clear in their own factoring. As you point out, there would be

additional costs if you had to give notice ofminds about the recommendations they should put
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Mr Rees: My Lord Chairman, we were reflecting onassignment. But I think the point is that there is no
actual benefit to the consumer of knowing. Indeed the very point that you have raised; ‘how does it play

as far as the consumer is concerned’, and I think thethey may get confused, and believe that they are no
longer dealing with the initial company and, for answer lies probably in another part of the

Directive, and indeed in UK domestic law, which isexample, they may decide that they have to change
their direct debit, for example. to do with the licensing of creditors. The fact is that

lenders have to behave properly and if the consumer
was going to be disadvantaged by an assignmentQ85 Lord Harrison: The consumer may get
then that would go to the validity of the lender’sconfused by transparency?
fitness to hold a licence, we would argue. We wouldMr Simpson: No. If another company comes in they
argue that the consumers are protected in that way.may get confused, and for what benefit? Legally
Also, as a matter of UK law, it is possible to—no,speaking, the original creditor is the one who is
I am going to get this mixed up now. I had betterbound, so that if the customer has any issues then
not go into that.they go to that creditor.

Q90 Chairman: I am happy that you are gettingQ86 Lord Harrison: I do not believe it is
mixed up. I get fairly mixed up every time we lookconceivable that there would not be some people
at this, I think.who would be anxious, who understand that they
Mr Rees: I think the answer is that the consumer isentered into an agreement with one creditor and, in
protected through the licensing system and, as farthe meantime, that creditor has changed. I would
as I am aware, I can think of only one instanceneed an awful lot of persuading, as a consumer, not
where there has been a problem. This is going backto be concerned that had not been imparted to me?
a long time; one case I remember reading about wasMr Simpson: I do not think the great majority of
where mortgage contracts were assigned and,consumers would be concerned in the same way.
although the contract was being carried out strictly
according to its terms, it was not in precisely the

Q87 Lord Harrison: Because they do not know same way that the original lender had conducted it.
about it? That apart, I am not aware that this has caused
Mr Simpson: If I may say so, you may take a closer diYculties in the past.
interest than many other consumers. I think that for
the great majority it would add to the confusion. Q91 Chairman: Mortgages are excluded from this

whole thing?
Q88 Lord Harrison: The constructive question Mr Rees: Absolutely, yes.
really is, is there any way in which that could be
finessed; is that well advertised when you are talking Q92 Baroness Morgan of Huyton: We have dealt
about setting up a contract with people, that they with this already, and Mr Rees in particular; it is
may know the creditor may be changed? back to the OXERA study, which you have already
Mr Simpson: I do not know the answer to that. mentioned. We were interested to know whether
Mr Rees: I can understand the point that is being you think the estimates that you sent to us have
made, and at one level it does appear to be an issue. changed at all as the Directive, the draft, has been
I think the question here is to do with the eYciency changed; secondly, have you had any reaction from
with which credit businesses are funded. These types the DTI and the Commission to the findings in the
of arrangements have existed for many decades. In study, and particularly to the estimates?
fact, arrangements such as block discounting and Mr Leenders: My Lord Chairman, our view is that
factoring are well understood, they are well known the OXERA report, which was a thorough analysis
and what they enable the credit industry to do is based on the original text, was an accurate reflection
obtain funding to run their businesses at the most of the potential costs across Europe of imposing the
eYcient rates. That eYciency is an issue of consumer Directive and, as we know, to date, there is no
benefit as well, because it reflects in prices. impact assessment from the Commission itself to

substantiate that there might be any other
perspective. We have considered at a certain levelQ89 Lord Harrison: I thoroughly understand that

but what I am saying is, is there a way that we can the modified proposal and how that might impact
the figures within the OXERA study. I suppose theget round this problem? Indeed, part of the answer

to the consumer, perhaps at the pre-contractual big issue is the duty to assist/duty to advise, which
is complicated with the provisions around mutualstage, is to say “It is actually of benefit, because we

run things more eVectively and cheaply, that you recognition, and as such it is not entirely clear how
the DTI might construct their interpretation.should know this, that you take on the possibility

that the creditor will be changed”? However, if you were to make a working
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undertaken. I mentioned last time that I am theassumption that the Articles as drafted are adopted
pretty much verbatim, we feel that the impact likely Vice-Chair of the European Banking Industry

Committee’s Consumer Credit Directive Workingwould be much the same, so there is still a significant
negative impact, potentially, on GDP, which we feel Party and we have written on this particular point,

as we have as part of the Cross Industry Group,is not, in fact, ameliorated by the amendments to
the modified proposal. It is fair to say that the DTI because, of course, it is an issue which aVects the

industry across Europe as it does the industry withinare actively considering a regulatory impact
assessment themselves and that we have committed the UK.

Chairman: Thank you for that point. Thank you veryto support them in that, because we have serious
reservations that legislation is to be introduced much, Mr Simpson, Mr Rees and Mr Leenders. You

have been, as always, very generous with your timewithout a full cost/benefit analysis being introduced.
We have made this point to the Commission and I and your information. There were just those points

which we would like you to write back to us with, andthink it is a little disappointing that they feel that the
timing of the introduction of the original proposal again many thanks for being so generous with your

time. I hope you find these sessions are of some valueshould preclude them from completing an impact
assessment, and we feel that it is important for the to you because certainly they have a lot of value for

us, so thank you very much for being with us today.integrity of the Directive that this work is

Supplementary memorandum by the UK Cross Industry Group on Credit

Observations on Certain Exemptions from the Scope of the Law

Following the Committee’s request at the hearing on Thursday 2 February 2006, we write with our
observations on the exemptions in the Commission’s latest text of 7 October 2005.

The original 1987 Directive (87/102/EEC) contains a number of exemptions. In some cases, the purpose of
these is clear; in others the rationale for the exemption is much more obscure. UK law, for the reasons
explained below, subjects diVerent types of credit as to broadly the same rules.

Current UK Law—Philosophy and History

The UK’s approach to credit regulation changed in 1974, when the UK Consumer Credit Act was enacted.
Up to that point, a patchwork of laws—too often based on form, not substance—made for an ineYcient and
distorted market. Some suppliers could lend without any formalities; others faced harsh, virtually
unworkable, bureaucracies. The rules applying to diVerent product formats were also often wildly diVerent.

The blueprint for the 1974 law had been laid out in the Crowther Committee’s 1971 report (Cmnd 4596).
Crowther recognised the damage the current patchwork was causing to the British economy:

“We urge that reform of the existing legal tangle is badly overdue, and that liberation of the consumer
credit industry from the antiquated provisions, and from the oYcial restrictions, that hobble it will
enable it to make an increasing contribution to the eYciency of the national economy and to the standard
of living of the public.” [page iv, Cmnd.4596]

Crowther concluded that credit was credit, no matter what form it took and that the old form-based system
had to be swept away. The 1974 achieved this objective; all credit was now subject to broadly the same rules
in terms of advertising, contracting, price disclosure and so on.

This system has proved hugely eVective (in the way Crowther envisaged it would) and has the full support of
the UK CIG and its member organisations. We believe it has increased choice, democratised credit and
generally benefited the UK economy.

Approach in the 2002 Commission Text (COM (2002) 443 Final)

In its 2002 text, the Commission appeared to have moved towards this more modern, eYcient approach.
The 2002 text swept away all the exemptions in the 1987 Directive. There are clues in the 2002 text which
suggest that the Commission was well aware of credit formats which were not fully regulated in some
Member States:

“Legislation governing consumer credit in a number of Member States regulates leasing to private
individuals with a purchase option, in other words even the lease itself for movable property held by
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consumers, whereas other Member States have included no such agreements in the scope of their
legislation. This means that the various styles of credit agreement calculate rates and costs in a way
which diVers from one style of credit to another and from one Member State to another.”

COM (2002)443 final, page 5

The 2002 text then notes at page 10 that:

“the exemptions permitted by Article 2 of Directive 87/102/EEC concerning . . . free credit or credit
at a reduced rate of interest, hiring agreements with an option to purchase goods or services . . .
need to be removed.”

New Exemptions in the Commission 2005 Text (COM (2005) 483 Final)

However, in this latest 2005 text, new exemptions have now appeared. For the purposes of this paper the
key areas which are now exempt are:

— hire purchase (Article 2.2(c) and Article 2.2(d));

— credits repayable within three months without the payment of interest or any other charges (Article
2.2(e)) (ie “interest-free” retail credit); and

— pawnbroking (Article 2.2(j)).

The 2005 Explanatory Memorandum oVers no comment on these new exemptions. It has been suggested
to us that the German motor finance sector and the French retail credit sector may have been benefiting
from local laws replicating the 1987 Directive exemptions. This may or may not be the case.11 The reality,
however, is that the 2005 text now contains exemptions which—if a Member State’s legislature chose to—
could be used to completely exempt business sectors using these formats.

It may also be relevant that pawnbroking is more commonplace in continental Europe and that it is often
a state-run, or municipal, concern.

Implications of the New Exemptions

The potential implications of these exemptions—if a Member State did choose to deploy them in its law—
are extraordinary. Any sector that benefited could—in theory—avoid all the rules on advertising,
contracting and price disclosure. In addition, that sector would not have to trouble itself with the rules on
“responsible lending” or “duty to explain”.

So any exempt format would enjoy a huge commercial “win” over any regulated competitor. This would
amount to a legalised market distortion.

The Potential Effect on the UK’s Relative Competitiveness

The UK DTI would not apply these exemptions (and UK CIG—and UK consumer groups—would not
expect it to). But if they were applied in other States, this would have an important outcome, placing “UK
PLC” at an overall economic disadvantage.

UK lenders (and hence the UK economy) would have to comply with all the rules and carry the cost of
doing so.12 To show the scale of this, OXERA calculated that the key new changes (still mostly in the latest
text) would adversely aVect UK GDP by 0.2%.

By contrast, any State which applied the exemptions would be largely able to avoid this economic damage
and these costs.

So relative to those other States, the law change would make “UK PLC” less eYcient.

The Exemptions in the Context of the Aims of the Directive

However, the Commission holds up the Directive as a way to create a true internal market in credit. In
our view, the existence of these exemptions makes that position untenable.

11 Although we do know, for example, that the German and Austrian motor finance sectors oVer products that, if these exemptions
did apply, would be exempt.

12 Especially the significant extra cost of complying with “responsible lending” and “duty to advise”.
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Any Member State which applies these exemptions will distort its credit market. Any exempt credit format
will become a dominant format, since regulated products will find it impossible to compete.

Such an approach does not make economic sense, and is unlikely to be in the interests of consumers.

Supplementary memorandum by UK Cross Industry Group (CIG)

I write on behalf on the UK Cross Industry Group (CIG) as a follow-up to the evidence we gave to the
Committee on 2 February.

At the evidence she gave to the Committee on March on behalf on the Internal Market and Consumer
Protection (IMCO), Arlene McCarthy MEP cited on several occasions that the main reason the credit industry
opposed the CCD was its opposition to harmonised information requirements. In this context, she specifically
mentioned German industry.

We think that the way the CCD is drafted may have confused the issue here. The key “information
requirement” articles are 5 (“pre-contractual information”) and 9 (“information that must be included in
credit agreements”).

Article 5, however, includes more than simple disclosure of data. In particular, it includes a “duty to lend
responsibly” (Art 5(1) and a “duty to explain” (Art 5(5).

We think there is a clear distinction between data disclosure and between duties such as these. Data disclosure
involves giving the customer information about APR, cash amount of charges and so on. We strongly believe
in this form of disclosure and consider it essential to a properly functioning market.

By contrast, duties “to lend responsibly” or “to explain” go much further than this and amount to an attempt
to intervene in the lender’s credit granting processes. As we have said to the Committee, we believe these duties
would have a series of unintended outcomes which would damage the UK economy and the interests of UK
consumers.

We have had some dealings with German industry and we have not heard them criticize the concept of data
disclosure as such, although they did worry that this could all eventually lead to euro-standardized contracts,
which would stifle innovation. We were led to understand, however, that their views on the imposition of new
lender duties were much the same as ours.

It may be that their concerns about these duties is what Arlene McCarthy MEP has picked up on, but that she
has chosen to use the terminology of the headings in the CCD. The thrust of her comments would certainly
bear out this interpretation.

Incidentally, her comment that “the modified Directive actually removes the term ‘responsible lending’ is not
correct. There continues to be a clear statement in Article 5(1) that the ‘creditor’ . . . shall adhere to the
principle of responsible lending.”

To summarise, CIG strongly supports data disclosure in the sense we describe it above and has absolutely no
objection to a harmonised approach to this aspect (although, as we have said, we doubt whether, this will in
fact create an internal market as envisaged by the Commission).

We do not, however, believe that the twin duties (which remain in the latest text) are in the interest of national
economies or of consumers and we think that these are likely (for very practical and obvious reasons) to lead
to less cross-border trade, not more.

Supplementary memorandum by the UK Cross Industry Group (CIG)

We are sending this letter to follow-up the oral evidence session that took place on 2 February. At that session,
we spoke in general terms about credit markets and the UK market in particular. We spoke too about the
impact of two key proposed provisions in the draft Directive.

The UK Market and its Development

Looking first at consumer credit generally, there is no doubt that this is a driving force behind modern
economies, and has been since the emergence of modern industrialisation. It gives consumers purchasing
power, enabling them to buy goods based on future earnings. It also helps consumers manage the peaks and
troughs of their expenditure.
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The UK consumer credit market is the second largest in the world (after the US) and is a huge generator of
wealth for the UK workforce and economy. Some statistics give a feel for the size of this market. For example,
there are over 11 million current mortgages, 70 million credit cards, over 55 million current accounts, over
14 million agency mail order users and about three million home collected credit customers.

In the mid-1970s, the UK took a conscious decision to liberalise its credit market. In its 1971 report, the
Crowther Committee summarised what it thought needed to be done:

“We urge that reform of the existing legal tangle is badly overdue, and that liberation of the consumer
credit industry from the antiquated provisions, and from the oYcial restrictions, that hobble it will
enable it to make an increasing contribution to the eYciency of the national economy and to the standard
of living of the public.”

Crowther Report, 1971

The Crowther blueprint was for an “open” market in credit. Consumers were to be given standardised
information (for example, in terms of APR) in advertisements and agreements, plus a range of other
protections. Supply and price were to be left to market forces. The former patchwork of rules that had
previously distorted open competition was swept away. The idea that one type of lender or one type of product
should be subject to less strict rules than another was discarded. The new concept was that credit was credit,
no matter who supplied it and no matter what form it took.

We think it is fair to say that Crowther’s plan has been a resounding success. There has been a dramatic growth
in the availability and choice of credit products. In eVect, the credit market has been “democratised”.

Pre-tax household disposable income—one indicator of wealth—has accelerated since 1985, when the 1974
Act came fully into force. In 1986, pre-tax household disposable income was £307 billion. By 2004 this had
grown to £1,114 billion. Clearly many other factors will also be at play here, but credit growth has not
appeared to damage the general trend.

The Question of Over-indebtedness and the Survey Evidence

The media often portrays the UK credit market as out of control. The facts do not bear this out. For example,
County Court Judgments (a broad measure of default) have fallen from a peak of 2.2 million in 1991 to 770,000
in 2004. Similarly, mortgage repossessions, as a percentage of all mortgages, have fallen from a peak of 0.77
per cent in 1991 to 0.05 per cent in 2004. This last figure was an all-time record low.

Other statistics similarly fail to bear out media reporting on this subject. For example, a 2003 scale survey by
MORI for Citizens’ Advice (about 2000 respondents) found that only 2 per cent of consumers were falling
behind with some household bills or credit commitments. Only 1 per cent had real financial problems and had
fallen behind with many bills or credit commitments.

This same survey also looked at credit card usage, a subject often prone to harsh media treatment. The
research found that, each month, 9 per cent of cardholders had no outstanding balance, 49 per cent repaid in
full, 10 per cent paid the minimum, 2 per cent paid less than the minimum and 29 per cent paid somewhere
between the full balance and the minimum. These findings echo industry statistics, which make clear that
about half of total credit card balances are paid oV in full each month.

Since coming to power in 1997, this Government is to be commended for moving towards a new empirical
approach to the study of UK credit markets. Professor Elaine Kempson authored the first such study
commissioned in 2002. This was based on a scale survey by MORI (about 1700 respondents). At the launch
of the final report, the then Minister, Melanie Johnson MP, observed that:

“The research shows us that, contrary to recent speculation, despite both the increase in available credit
facilities and the increase in amounts owed, the majority of UK consumers use credit modestly.”

Mechanisms to Assist the Consumer in Difficulty

Nevertheless, the UK Cross Industry Group (CIG) fully accepts that a relatively small group of consumers
do find themselves in severe diYculties with credit. However, many mechanisms are now in place to help such
consumers.

First, unlike many other European states, the UK has already had highly developed insolvency systems (for
example, bankruptcy and administration orders) for well over a century. Secondly, as the UK credit market
has grown, this growth has been matched by a parallel growth in further systems to assist such consumers.
Thirdly, a number of areas within the credit industry subscribe to self-regulation—examples include the
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Banking Code and FLA’s Lending Code which also recognise the need to address cases where consumers find
themselves in financial diYculty.

At the forefront of this process was the 1974 Act itself. This contained new rights for customers to be told when
default processes were imminent and to apply for orders for time to pay. This was followed in the mid-1980s
by the first credit industry codes of practice, which continue to develop and improve. Research suggests that
these codes have had a real and positive impact on the way in which lenders recover debt.

On the debt advice front, there has also been explosive growth. The first debt advice scheme was set up in the
early 1970s. Networks now exist which according to a DTI estimate, help in aggregate about 600,000 debtors
each year.13 Free debt advice agencies play a significant role in this areas and the credit industry is very
supportive of the work of these bodies.

More recently, there have been changes to insolvency systems (with more in the pipeline). Such systems enable
consumers to write oV debt or to be given temporary relief from creditor claims.

Finally, it is important to stress that the more modern credit products (including credit cards and the new
generation of flexible mortgages) have built-in “shock absorption” systems. In other words, the products
themselves allow the debtor to flex the amount of his or her repayment. This is invaluable for debtors who
experience sudden unexpected falls in income.

The Proposal and the Internal Market

Turning to the Consumer Credit Directive, two concepts lay behind the draft which first emerged in 2002.
First, the Commission hoped to promote an internal market in credit. Second, it was concerned by reports of
over-indebtedness and wanted—if it could—to find ways to tackle this.

CIG looked more closely at the internal market proposition. The Commission appeared to be promoting what
could be described as true “cross-border” credit. In other words, the proposed new Directive would encourage
a lender in State A to lend “cross-border” to a consumer in State B, just as a car might be sold “cross-border”.

The more we thought about this, the less plausible it seemed. Of course there were problems of language and
culture. But there was also something more fundamental, namely, how would the lender assess risk? Wrapped
up with this was the vital question of how to eYciently recover the debt—cross-border—if the debtor chose
not to repay.

We came to a fundamental conclusion that we believe holds true for the great bulk of unsecured consumer credits.
Commercially no lender could aVord to make such loans on an ad hoc basis. First, modern credit scoring
techniques must rely on a large “pool” of similar customers to be eVective. These systems do not work for
single applicants from other States.

Secondly, learning how to recover debt eYciently in another State carries a cost. Making one-oV unsecured
loans could not justify that cost and no sensible trader would lend without being able to assess that risk.

In short, no matter what changes were made to credit laws, sensible lenders would not grant ad hoc unsecured
credits “cross-border” in the way the Commission hoped.

However, there is another way of going “cross-border”, which is to enter a new market on a scale basis (aiming
perhaps to win 100,000 or more customers). Entering a new market in this way can justify learning costs and
provide a large enough “pool” for credit scoring.

The interesting thing is that no change to credit law is needed to make this happen; there are already many
examples of direct scale entry, mergers, acquisitions and joint ventures.14

In other words an internal market already exists and is growing. This is not the form of internal market the
Commission had in mind. However, in our view, the format of the market should not matter, since it will still
deliver the increased competitive forces the Commission seeks, and which will ultimately benefit consumers.

13 These figures need to be contrasted with the data on market size mentioned earlier. The DTI states at footnote 11 of its Full RIA on
the Consumer Credit Bill that Citizens Advice see just over 200,000 debt clients each year, Advice UK about 150,000 and Consumer
Credit Counselling Service, about 180,000. These are actual persons seen. The media often reports a higher “enquiries received” figure.

14 We knew of at least 11 joint ventures and 11 mergers or acquisitions. There were also many examples of direct scale entry into other
Member States, predominantly by US companies who had first come to the UK.
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The Proposal and Over-indebtedness

CIG also considered whether the proposal would help reduce over-indebtedness. We concluded that it would
be unlikely to achieve this well-meaning objective.

The existing research—including research in 2001 by ORC Macro for the Commission—makes it clear that
most debt problems are caused by sudden falls in income. These in turn are prompted by unexpected life
events,15 most notably job loss, accident and divorce.

Initiatives to improve lending decisions (such as “responsible lending” and “duty to explain”) cannot make
unpredictable events predictable. This reality throws doubt on many of the ideas that are floated with the aim
of solving debt problems and makes it highly unlikely that the Commission’s idea will succeed either.

Damaging Effect of the Proposals

As well as looking at the EU-wide impact of the proposal, CIG also examined the impact on the UK market
and the UK economy.

In 2003, CIG engaged an independent consultancy, OXERA, to consider what eVect the proposals would
have. OXERA concluded that the proposals (primarily the “twin duties”, “responsible lending” and “duty to
advise/explain”) would:

— cause UK consumer spending to fall by 0.6 per cent (£4 billion);

— cause overall UK GDP to fall by 0.2 per cent (£2 billion); and

— lead to about 2 million consumers finding it very hard or impossible to obtain credit.

It is worth briefly reflecting on the thinking behind all this.

First, the word “shall” used in both Articles 5.1 and 5.5 makes it absolutely clear that “responsible lending”
and “duty to advise/explain” are intended to be new legal duties. Debtors will have the clear right to take action
against lenders and Article 23 seeks to make that process easier still.

This will create a new legal hazard—or risk—for lenders. Speculative claims by consumers against lenders are,
we believe, inevitable. Once this process begins to build, lenders will need to create systems to work out who
will make claims (and stop lending to them). Working out who will make a claim is not the same as working out
who can repay.

Second, lenders will have to set up new “defensive lending” systems. Consumers will become irritated and
exasperated by the intrusive questioning that this will involve. Their replies (plus proof that due explanations
of the credit have been given) will need to be recorded and filed.

This will be a time consuming and wasteful exercise. It will have no point other than defending the new,
“artificial” claims. Lenders already assess risk eYciently and well.16

It is these costs and exclusionary processes which will generate the macro-economic eVects calculated by
OXERA.

Conclusion

Our firm conclusion was that the proposal was unlikely to achieve either of the Commission’s original
objectives. Cross-border trade was unlikely to take oV in the way the Commission envisaged and levels of over-
indebtedness were unlikely to be much aVected by the proposals.

In one sense, none of this would matter, except for the other key aspect, namely the harm that would be caused
to the UK credit market, UK consumers and the UK economy. OXERA was clear that the eVects would be
highly damaging.

We have heard it suggested that the UK should accept this damage to its own economy because of the greater
benefits that will accrue to the EU as a whole. This would be worth considering if it was obvious that the
proposal was indeed going to boost economic activity at the EU level.

However, there is no robust economic analysis to back up this claim of increased EU growth and we see
absolutely no prospect that such benefits will accrue.

15 If most debt problems are caused by unexpected falls in income, this is consistent with an industry that—on the whole -is making good
credit decisions. No lender can predict unexpected events.

16 The proof of this is that most debt problems are caused by unexpected life events (job loss, divorce etc) which cannot be foreseen.
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In fact, it is much more likely that other Member States will suVer the same economic damage that OXERA
predicts for the UK. If this were to happen, it would, we suggest, be a catastrophe not only for the UK but
also for the entire EU.

28 April 2006

Letter from Specialist Adviser to UK Cross Industry Group

This is just a note to confirm my telephone conversation with you this morning when I asked if we could have
the assistance of the UK Cross-Industry Group in answering three questions which we omitted to put to you
earlier and which relate to the issue of responsible lending.

1. Is there a sector of consumer credit which involves credit extension without any prior credit appraisal? I
believe this may be true of issues of credit cards, for example. If this is the case:

(a) can you provide any information on the criteria for selecting the people to be mailed; and

(b) what are the reasons for the absence of a credit appraisal in these cases—eg is it a balancing of risk
against market penetration?

2. It would be helpful to have a very brief picture of the credit scoring mechanism. Is this done entirely by
computer?

3. Is there any particular aspect of the duty of responsible lending under Article 5 of the draft Directive that
is a cause of concern to the industry? I ask this because I am wondering whether there is anything in Article
5 which goes beyond the controls currently exercisable by the OFT under the Consumer Credit Act 1974,
particularly as amended by sections 19–22 of the Consumer Credit Act 2006.

You very kindly indicated that the Cross-Industry Group would be able to supply answers during the course
of next week, which would be greatly appreciated. In order that your response can be incorporated as part of
the submissions to the House of Lords Sub-Committee I should be grateful if you would address your reply
to Mr Gordon Baker, with a copy to me.

19 May 2006

Response to Sir Roy Goode letter dated 19 May 2006

We write in response to a letter received from Professor Sir Roy Goode dated 19 May 2006. We shall deal in
turn with each question:

1. The credit industry as a whole adopts a wide range of assessment techniques. Some will rely on face-to-face
appraisal plus small “tester” loans (but not using credit bureau checks), whilst others will exclusively use credit
reference and scoring systems. Even processes which may appear not to follow a standard approach (eg pawn-
broking) are likely to employ some form of appraisal technique.

With regard to your reference to credit cards, it is not the case that credit is extended without any prior credit
appraisal. There are provisions around the circumstances in which increased credit limits are provided. These
are set out in industry adopted Guidelines that have subsequently been embodied in the Banking Code. The
Guidelines require card issuers to undertake appropriate checks to assess a customer’s ability to repay (eg a
review of credit bureau information and individual account information) before granting or increasing a credit
limit. Additionally, the Guidelines indicate that increases should not be oVered on accounts in arrears. Even
in situations where an emergency increase to limit may be considered appropriate (eg when a transaction goes
for authorisation and will take the customer over their pre-agreed limit), an assessment of the customer’s
ability to repay should be undertaken.

All credit card providers operate a risk-based approach to credit extension, the criteria for which are specific
to each individual provider. The one commonality is that they will always conduct a credit check prior to
extending the credit line.

2. We attach two publications: the first is FLA’s consumer-facing “Your Credit Decision Explained” leaflet;
the second, is the OFT’s Guide to Credit Scoring. As far as we are aware, where credit scoring is conducted,
it is always done electronically.

3. We deal below with our concerns on “responsible lending’ and the associated “duty to explain”. We refer
to these in this letter as “the twin duties”.

You asked for our thoughts on how these duties might interact with the new provisions in the Consumer Credit
Act 2006.
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New Rules on “Unfair Relationships”

Sections 19 to 22 of that Act introduce new rules on “unfair relationships”. We think there is a clear distinction
between these rules and the concepts of “responsible lending” and “duty to explain”.

The “unfair relationship” rules broadly direct the lender not to act in a way that is unfair to the debtor. By
contrast, the “twin duties” seek to dictate how the lender should act in every case.

This distinction can be compared in terms of the degree of market intervention. The “unfair relationship” rules
do not—we argue—apply if the lender is straightforward and open in his dealings with the customer (including
actions over the lifetime of the agreement). By contrast, the “twin duties” seek to routinely interfere in normal
market processes.

The twin duties will eVectively require lenders to undertake credit investigations and to oVer explanations to
the customer. Failure to comply will incur a sanction (required to be “eVective, proportionate and dissuasive”
but otherwise to be decided by Member States—see Article 22, COM (2005) 483 final). The idea is to confer
a potential right of action on each consumer in respect of each loan.

New Rule on “Irresponsible Lending”

Section 29(2) eVectively revises the “fitness test” that the OFT must apply when granting a credit licence. This
includes a specific reference to irresponsible lending:

“. . . The business practices which the OFT may consider to be deceitful or oppressive or otherwise unfair
or improper include practices in the carrying on of a consumer credit business that appear to the OFT
to involve irresponsible lending”.

As we have said, the “twin duties” in the proposed Directive would confer a right of action on each borrower,
fixing every lender with a contingent legal liability.

The approach taken in section 29 of the 2006 Act is quite diVerent. If the OFT had grounds to believe that
“irresponsible lending” was taking place, it would engage with the lender to seek to modify the relevant
behaviours, with licence revocation as the ultimate sanction. This structural approach has the benefit of being
far more objective and consistent than intermittent individual challenges made through the courts, as is
postulated in the Directive.

It is worth emphasising that in the UK, the industry has codified good practice to further support the non-
statutory principle of responsible lending. There are a number of industry codes, for example, as stipulated in
the Banking Code (publicly available), any given underwriting assessment should include considering at least
two of the following four points; the customer’s income and financial commitments, how they have handled
their finances in the past, information from credit reference agencies and, with the customer’s permission,
others such as lenders, the customer’s employer and landlord and credit assessment techniques, such as credit
scoring. Section 5 of FLA’s Lending Code 2006 (attached) also contains indicative ways in which credit may
be assessed.

Conclusion

The UK CIG sees the approach in the 2006 Act as reasonable. It is likely to encourage good lender behaviour,
including greater openness. It is unlikely that it will involve increased bureaucracy and cost. Nor can we see
it interfering with normal market function.

There is a stark contrast with the twin duties in the new Directive. These amount to a clear attempt to intervene
in market function and will increase bureaucracy and costs. As the attached extract from a CIG member’s
response to the DTI’s recent consultation on the CCD explains, the end result is unlikely to be helpful to
consumers.

Further information can be obtained from the following websites:

— Your Credit Decision explained http://www.fla.org.uk/fla/consumerfinance/Consumerguidance.riv

— Lending Code http://www.fla.org.uk/fla/consumerfinance/FLALendingCode.riv

— Guide to Credit Scoring http://www.experian.co.uk/corporate/compliance/creditscoring/index.html

cc Professor Sir Roy Goode
25 May 2006
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Present Colwyn, L Morgan of Huyton, B
Dundee, E Moser, L
Gale, B Thomas of Walliswood, B (Chairman)
Greengross, B Trefgarne, L
Harrison, L

Memorandum by Citizens Advice, National Consumer Council and Which?

1. Introduction

1.1. We welcome this opportunity to submit evidence to the House of Lords European Union Select
Committee on the modified proposal for a European Consumer Credit Directive (CCD), as published by the
European Commission on 7 October 2005.

1.2. Citizens Advice is the European Consumer Centre in the UK and therefore has a particular interest in
the Directive. The CAB service is also Europe’s largest network of independent advice centres, providing high
quality, free advice from over 3,200 locations throughout Wales, England and Northern Ireland.

1.3. The National Consumer Council and Which? also have a longstanding interest in credit and debt and
have campaigned throughout the course of this Directive to ensure that its provisions are in the interests of
consumers.

1.4. Problems involving credit and debt are on the increase in the UK. The number of consumer debt enquiries
received by the CAB service has increased by 118 per cent over the last 10 years. In 2004–05, the CAB service
dealt with over 5 million new problems—of this, almost a fifth related to credit and debt. The average level of
indebtedness reported by people seeking debt advice from the CAB service has also risen, increasing by 17 per
cent between surveys undertaken in 2001 and 2005.

1.5. This makes it all the more important that our regulatory framework is fit for the challenges posed by
rising levels of indebtedness.

2. Summary of Main Concerns

2.1. Inadequate level of protection: We do not believe that the CCD sets a standard of consumer protection
that adequately responds to the consumer credit problems experienced by consumers. The CCD falls short of
a comprehensive package of rights for borrowers whilst claiming to provide a high level of protection.

2.2. Little is added to existing UK consumer protection: The CCD adds little to UK domestic consumer credit
regulation, particularly once the Consumer Credit Bill takes eVect.

2.3. Possible reduction in existing consumer protection: The CCD might well reduce UK protection in areas
harmonised by the Directive. Although the extent and eVects of the field of harmonisation has been clarified
in the most recent text, we are still uncertain as to whether the CCD might have a detrimental impact on UK
domestic legislation. In particular, it is unclear how the principle of mutual recognition introduced by article
21(2) into articles 5 (1) (2) (5); 13; 14 (1) (2); 15; 17; 19; 20 will aVect existing and future UK consumer credit
legislation.

3. The Scope of the Directive

3.1. The Commission states that ensuring a high level of consumer protection is a key objective of the CCD
and the Directive does provide a number of important consumer rights. However, most of these rights already
are found in existing UK legislation or proposed in the Consumer Credit Bill, as shown in the table below.
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Consumer protections in CCD Existing UK provision providing consumer
protection to greater or lesser extent?

Standard rules for credit advertisements }
Pre-contractual information }
Prescribed content of agreements }
Right to withdraw (cancel) agreement }
Creditor’s liability for certain linked }
transactions
Right to early settlement rebate }
Out of court dispute resolution } (Consumer Credit Bill will extend

Financial Ombudsman jurisdiction to all
regulated consumer credit agreements)

3.2. While there are significant diVerences between the Directive and UK legislation in the form and extent
of these provisions, the Directive will give UK consumers little that they do not already possess. Perhaps the
most notable exception is the proposal for a 14 day withdrawal period (which equates to cancellation in the
Consumer Credit Act) for all loans within scope of the Directive. This is a significant improvement on current
UK provisions.

3.3. The UK has a mature consumer credit market and the waiting rooms of advice agencies are busy with
people seeking advice about debt. Yet the most common problems people face with credit are not adequately
addressed by the Directive. We cannot therefore agree that the CCD provides consumers with a high level of
consumer protection.

3.4. The model of protection oVered by the Directive is very focused on the credit agreement itself, regulating
the form and content of information and the procedures for entry and exit. However, people seeking advice
on consumer credit tend to report problems with credit practices rather than with credit agreements. It is the
conduct of lenders, particularly when borrowers find themselves in financial diYculties, that often causes
people to experience the greatest detriment, as highlighted in the CAB case studies in the appendix. Problems
arise in the sale, administration and enforcement of credit agreements.

3.5. Yet, with the exception of a poorly-defined responsible lending duty, the CCD is largely silent on the
regulation of credit practices and almost completely silent on consumer debt. We believe the duty to lend
responsibly should encompass a range of techniques—from product design though to sales and marketing
practices and account management—and should require lenders to ensure that credit is used appropriately
and carefully. Yet the Directive contains no measures to improve product design, no measures to regulate
enforcement, no measures allowing borrowers time to pay and nothing to provide relief from indebtedness.
The only debt issue explicitly covered is a measure presumably designed to limit default charges where a
borrower overshoots their credit limit on a revolving credit agreement (article 17).

3.6. The Directive’s scope has, of course, been limited during the course of negotiations. As this is a Directive
that applies maximum harmonisation and mutual recognition to complex financial services, this is something
we support. It was better to take provisions out of the Directive, as applying maximum harmonisation and
mutual recognition in complex and diverse European markets can be too dangerous. Contrary to the
Commission’s belief, maximum harmonisation and mutual recognition may not stimulate the internal market
and competition, but may actually hinder innovation and lead to a “race to the bottom” in terms of consumer
protection.1 A broader Directive, based on minimum harmonisation, would have oVered much more to
consumers in Europe.

4. Problems with the Application of Maximum Harmonisation and Mutual Recognition

4.1. Both the Explanatory Memorandum (5.11) and the recitals (9,10,11) to the Directive go to some lengths
to explain the extent of the field of harmonisation. In addition, the amended Directive reduces the number of
articles covered by full harmonisation, introducing mutual recognition in other areas.

4.2. This has limited the potential of the CCD to reduce existing UK consumer protection legislation. The
supporting text now makes it clear that out of scope agreements and subject areas not covered by the Directive
will not be harmonised. This allows member states to keep domestic provisions or introduce new domestic
provisions in these areas. While several areas of uncertainty remain, we welcome this general clarification.

1 See Lace, Susanne and Bush, Janet (forthcoming) “Does maximum harmonisation promote competition?” London: The National
Consumer Council and McAteer, Mick (2005) “Integration of European financial services markets” Vol 15 (5) Consumer Policy Review
(Sept/Oct) Pg 179.
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4.3. However, mutual recognition could reduce consumer protection. As the explanatory memorandum
points out, where an article is subject mutual recognition, the Rome Convention rules (on applying the laws
of the consumer’s home country) might be overturned. This could mean that certain aspects of a borrower’s
agreement are governed by the law of another member state. This could cause great diYculty for consumers
and advice agencies when trying to ascertain a borrower’s exact rights under the agreement.

4.4. We are particularly concerned that article 19 (which requires member states to ensure that creditors and
credit intermediaries are supervised by an independent body) is subject to mutual recognition. This appears
to be the only part of the Directive capable of dealing with problems with the credit practices that are often
reported by consumers. The ambit of supervision is not described: it is left to member states to introduce their
own rules. Yet we are concerned that mutual recognition will allow a credit business to comply with the rules
set by their home state regulator, rather than with the rules of the regulator in the consumer’s member state.
This suggests that a creditor from another member state could trade in the UK without regard to the OYce
of Fair Trading’s standards of conduct. As guidance from the OFT is the regulatory cornerstone of credit
practices in the UK, this could considerably undermine consumer protection.

4.5. It also should not be assumed that the supervisory regimes of other member states are the equal of those
in the UK. A large part of the Consumer Credit Bill consists of updating the OFT’s powers to deal with
existing bad practice in UK markets. Having argued for many years that the regulatory regime for supervising
credit businesses gave consumers too little protection against unscrupulous lenders and collectors, we are
anxious that the gains of the Consumer Credit Bill should not be undone in the name of cross border trade.

5. Problems with the Definition/Application of Specific Articles

5.1. Article 4: We are concerned that these proposals will prove less eVective than current UK provisions. The
requirement for representative examples may prove less transparent than the UK notion of a typical APR in
cases of variable risk-based pricing.

5.2. Article 5: We support the responsible lending principle in 5 (1), although it is poorly defined. We also
support the duty for creditors in 5 (5) to provide suYcient explanation of a credit agreement for a consumer
to assess its suitability for their needs. However, it is not made clear how member states should ensure
compliance with these provisions.

5.3. Article 7: This article appears to exempt suppliers of goods or services from supplying pre-contractual
information about a credit agreement where they are acting as credit intermediaries in an ancillary capacity.
While we are not certain as to the scope of this article, we are concerned that it might allow unscrupulous
traders to mis-state the costs and benefits of a credit agreement.

5.4 . Our conclusion is that the Directive does not provide the last word in consumer protection and should
not be viewed as so doing.

14 December 2005
APPENDIX

Citizens Advice Case Studies on Debt

A CAB in Humberside was visited by a woman who had fallen behind on a store card. Despite making a pro-
rata oVer, the store card provider began to repeatedly call her. The consumer received up to eight calls per
day—in total, 75 calls were received in a 16 day period. Sometimes there would be 4 calls within a 30 minute
period. Calls would be made anytime between 8.25 am and 8.47 pm. The calls only stopped when her family
said they were going to take legal advice. A short while later the calls started again, at the rate of four to five
a day.

A CAB in South East Wales saw an elderly lady who had bought a housecoat in 2001 for £14.99. She made
some payments but then fell into arrears following family problems. Charges were added to the balance and
the price of the housecoat rose to £428. The woman was sent a threatening letter saying debt collectors would
be instructed and she paid £100 before coming to the CAB for assistance.

A woman visited a CAB in the West Midlands after her husband had lost his job. They had recently bought
a three piece suite on a hire-purchase agreement. The woman had been a customer of the lender for eight years
without any problem until she became unable to aVord the full repayments. The lender refused to negotiate
and threatened to repossess the goods, even though they could only do this with a court order. The lender’s
collection staV continued to harass the woman and were caught trying to enter her house through a living
room window, even though this was clearly against the law.
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Examination of Witnesses

Witnesses: Dr Susanne Lace, Senior Policy Officer, National Consumer Council (NCC), and
Mr Peter Tutton, Social Policy Officer, Citizens Advice Bureau (CAB), examined.

Q93 Chairman: I would like to welcome our two debt, last year we helped people with about 1.1
million inquiries on debt, and of those, about 800,000witnesses. Dr Susanne Lace, we have not seen before,

but it is very nice to see you here. Mr Peter Tutton, we related specifically to consumer credit debt. So we
have a lot of experience of consumers and borrowershave seen before. We remember your earlier evidence

and thank you for coming back to talk to us about the coming to CABs for help on issues that are touched
upon by the Consumer Credit Directive. Therevised Directive. I am sorry that your other

colleagues from Which? have not been able to join us. evidence we have submitted is based on the
experience of people coming for advice. When peopleI would remind you that the session is open to the

public and will be recorded for possible TV or radio come for advice to CABs, if an adviser spots
something which looks particularly bad, a particularbroadcasting or webcasting. A verbatim record will

be taken of your evidence. You will be sent a copy of injustice or hardship or lack of redress or something
that was particularly unclear, they will make a note ofthat as soon as possible after this meeting. Could you

check it for accuracy as soon as possible, and, if you it. We collate all those notes, and that is the basis of
the evidence. It is on the experience of borrowers.do wish to make corrections, advise us of those as

soon as possible. If we do not cover everything on the
list of questions or you feel there are things you would Q94 Chairman: You suggest that, instead of sticking
like to have said but you did not get a chance to say, to a reduced maximization approach, the
then please send us those to us as supplementary Commission should have upgraded the minimum
evidence. We always want to know as much as consumer protection standards more widely, and this
possible of what the people giving evidence to us are is an argument that has been put before us in various
thinking. You should have a copy of the Members’ ways throughout this inquiry. You say that, rather
interests before you. Before we start with the than stimulating the internal market and
questions, could you state your names and oYcial competition, the Directive may hinder innovation
titles for the record. I think one or other of you would and lead to a “race to the bottom” in consumer
like to make an opening statement. protection. Would you expand on this argument,
Dr Lace: I am Susanne Lace from the National please?
Consumer Council, a policy and research Dr Lace: Interestingly, the NCC’s chief executive
organisation. We work on a range of issues from recently called this a “limp to the bottom” because
financial services to public services. In terms of how European legislation takes so long to get through. I
we will split the evidence today, Peter is going to give think the idea was really that it is very hard, when it
most of the evidence on credit and I will talk mostly comes to maximum harmonisation, to know that you
around the issues of European regulation, the nature are getting the right level of harmonisation; that you
of regulation and so on. are not going to lose protection in advance. And
Mr Tutton: My name is Peter Tutton, I am a social then, if you get it wrong, when it comes to changing
policy oYcer at Citizens Advice. Citizens Advice is the legislation it is such a long, ponderous process.
the umbrella organisation of the network of Citizens The idea, really, is that the legislation is limping
Advice Bureaux covering England, Wales and behind reality. With this piece of legislation we have
Northern Ireland. We have a sister organisation, had carve-outs now, so to some extent we feel more
Citizens Advice Scotland that works with the reassured than we did, say, with the old draft of the
Scottish CABs. The CAB service has been going since Directive. But we have mutual recognition in now,
1939. We are Europe’s largest independent network and that is problematic from our perspective, in that
of advice providers. The CABs operate in most you have to recognise people coming in from other
towns. Large and small towns have a Citizens Advice jurisdictions. Say, the Bank of Latvia are oVering
Bureau, but we also provide advice from a number of services in this country, we have issues around having
locations, including, as well as the high street, places to recognise that kind of licensing regime. I guess this
like community centres, hospitals, prisons, buses that also comes into a broader debate as to what is the
go to rural areas, GP surgeries—all in all, in about right way to legislate. From a broader economic
3,000 diVerent locations. We have about 17,000 perspective—I have been doing some reading
advisers around the country—some paid, but mostly recently on this—there are two schools of thought.
volunteers. Last year, the service dealt with a little One is the way the Commission has gone, which is:
over five million inquiries for people coming for help harmonisation is the way to go: you need one
from the CABs. These would be very wide-ranging: legislator; that is going to be economically sound; it
on more or less anything you can think of, CABs is going to promote the Lisbon Agenda and so on and

so forth. I think the more recent thinking within somemight provide advice. With relevance to credit and
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objective really. It does not seem to be a high level ofgroups of economists has been that regulatory
competition—having diVerent jurisdictions, having protection. It is something else. It is trying to do

something else. It is trying to get common ways ofdiVerent concepts of regulation, almost innovating
between themselves—can be more economically specifying information. In itself we would not

necessarily have a problem with that. If there is aeYcient. Some academics also think that can
promote better standards of consumer protection. common APR, so that all consumers can see easily

what they are buying, okay, but that is not to say weCertainly John Dickie at Leicester University has
argued about that and said that some of the most want to sell it as a high level of consumer protection.
interesting examples of consumer law at a European Chairman: Thank you. Lord Harrison.
level came originally from local ideas throughout
Europe which then took oV at a European level. My

Q96 Lord Harrison: Thank you, My Lordconcern is that the Commission is going down this
Chairman. Good morning to you both. I doone route of saying maximum harmonisation,
apologise, but I have to withdraw shortly. Just as amutual recognition, without really looking at the
coda to what My Lord Chairman has said, I wasevidence. It talks about taking a case-by-case
rather disappointed in your evidence that at the headapproach to legislation but we are not really seeing
of it there was not a clear call for bringing aboutthat in reality. They are revising the consumer law
consumer credit, in the sense that, whilst you haveacquis on the basis of maximum harmonisation and
many reservations—and you are going to expand onthis is very problematic. We would like to see more of
these later—it surely is in the interest of thean evidence-based approach to regulation.
consumer, both in the United Kingdom and
throughout the European Union, if this can be

Q95 Chairman: Are you saying that the Directive’s achieved. At the end of the day, we do it for the
objectives of creating a single consumer credit market consumer. Perhaps you might like to reflect on that.
and improving consumer protection throughout the But, if you will excuse me, I would like to come on to
EU are incompatible? article 16, which is about assignment. We have heard

evidence from the UK Cross-Industry Group,Dr Lace: I do not see the two happening really.
Because we have so many aspects of credit out of the including from the Finance and Leasing Association.

They advised us that in that process of assignment,Directive now, I do not see how we can have the two
fitting together. I think you would probably agree indeed re-assignment, the debtor would not

necessarily be advised of the change of the creditor.with that, Peter, would you not?
They told us that that was for the purposes ofMr Tutton: The Directive is billed, looking at the
eYciency and eVectiveness and made a veryExplanatory Memorandum, as ensuring a high level
reasonable case. I expressed concern that theof consumer protection. I think we would take issue
consumer (in this case the debtor) might not havethat it does that. I would go back a stage and say that
been alerted, albeit the protection would not haveit states an objective of producing this high level of
changed—although I have to say there was evidenceconsumer protection, but it does not really talk about
of one case at least where perhaps the nature of thethe things that happen to people with credit
contract had been slightly modified and put theagreements. It does not talk about the sorts of
consumer (debtor) at a disadvantage. Am I right toproblems that we see people coming for advice about,
be concerned and do you share those concerns? Or isasking, “What do I do about this?” Most of the things
the argument, as was put to us last week, that thisthat are in here specify certain bits of information,
would really be an extra burden on the consumer,certain formal things about credit agreements, which
because notifying would involve bureaucracy, costare important but which are by no means the whole
and so on and so forth, and thus would be to theof the experience and the whole of the problems that
disadvantage of the consumer in the long run?people get. I guess the criticism would be that it gives

a model of consumer protection that we think is not Mr Tutton: When we looked at this before in the
stakeholder group set up by the DTI and we werereally realistic, not a high level, and also not

particularly adaptive. We have the Consumer Credit trying to work out what it might mean. The thing that
immediately sprung to mind was assignment to debtBill going through at the moment and one of the

major things it is doing is looking at how the OYce of collectors and where there is a space to cover that.
The big area where we see problems of debts movingFair Trading’s powers to regulate credit work. One of

the things we have seen that has been successful in the from one creditor to another one is where debts are
sold. It is an increasing feature of the UK creditthings the OYce of Fair Trading have done is

adaptive regulation of credit practices, looking at market that where debts are out for collection they
will be outsourced to a third party collector.what is going on in the market, seeing practices and

then giving guidance on what is fair and what is Traditionally this is done on a commission basis but,
more, the whole of the debt gets sold on. As youunfair. We do not see any of this in the Consumer

Credit Directive. We would criticise that as an rightly say, the contractual conditions should be the
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creeping upwards; we are seeing more people on lowsame, but often within those contractual conditions
we see perhaps diVerent charging structures, so the incomes being exposed to larger and larger amounts

of debt. The figures suggest that perhaps the level ofcontract might allow charges in default, but these can
get wrapped up. We see diVerent collection practices, debt, the level of defaults, whether that is three per

cent or five per cent, will be determined by a numberso people are exposed to diVerent things. We have
lots of evidence of vulnerable consumers, particularly of things that might include economic circumstances,

so, whilst we have seen this huge increase in peopleconsumers, say, with mental health problems, who
get shuZed from place to place. The debt may go coming for debt advice, that has been in a situation of

fairly stable and benign economic circumstances, sofrom the primary creditor (the first creditor) to a debt
collector, and then maybe back again and out to there is perhaps a natural rate of default but the

amount of people has ballooned upwards.another collector, so there are a lot of letters flying
around and a lot of diVerent demands for payment Baroness Greengross: Do you know if the same

situation applies across other Member States, or is itcoming from diVerent people. This causes real stress
for certain types of borrowers, particularly, again, particularly the case here?
say, those people with mental health problems, and it
causes problems for advisers. Our advisers’ letters are Q98 Lord Colwyn: Could I just ask what default
constantly chasing around this trail of movement of means. Does that mean inability to pay?
the debt, moving between diVerent agencies, and you Mr Tutton: That is an excellent question. Say you
can get a situation where no-one is quite clear who is miss a number of payments, at some point or another
dealing with whom. It can be very problematic and a creditor—and it is a technical definition—will end
time consuming. That is the evidence we get in that the agreement, will treat the agreement as repudiated.
particular area and that is where our concerns would So the agreement is ended, and, under the Consumer
be on this. Are there clear routes that the debts are Credit Act, the serving of a default notice will trigger
assigned out? Do the debtor and the adviser (if the that. Default could mean, in a wider sense, just
debtor has an adviser) know who they are dealing missing some payments, but there is a more technical
with and what they are dealing with? They would be definition as well, so it is a very good question.
our concerns. Lord Colwyn: I am sorry.
Chairman: Thank you. that is very interesting.

Q99 Chairman: That is all right. We were about to
Q97 Baroness Greengross: Although there is a huge have an answer to Lady Greengross’s question.
rise in the amount of consumer credit in this country, Dr Lace: Yes. In terms of quantitative statistics, it is
the default remains static. I wonder if you could start actually quite hard for us to get our hands on those
oV by telling me about that. statistics: they tend to be produced really for industry
Dr Lace: In terms of the numbers and the levels of for private bodies. They do exist but it costs a lot of
indebtedness, the evidence Peter and I have been money and we have not been able to pay for that
discussing has been that the levels of indebtedness data. Certainly the UK has a more highly developed
over time have been more or less the same but the credit market than most of the European countries.
numbers involved have increased so much, or the Though, we are seeing changes in other countries too,
number of people as a percentage of the population I guess that credit markets are often culturally
involved in debt has gone up. In that sense, that specific. They are changing over time, but I would
creates strains on all the support services, the debt give you the example of Germany. The retail banking
counselling services and so on, which are seeing sector in Germany has been quite diVerent from ours.
greater numbers of people coming to them with debt Traditionally the retail banks in Germany have not
inquiries. I think that would accord with your pushed credit as much as our banks have. Also, in
evidence, would it not, Peter? terms of the demand side from consumers, they tend

to be more risk averse, as a generalisation, so we doMr Tutton: Yes. The CAB service has seen an
increase of something like118 per cent over the last get diVerent markets forming. It does not mean to say

that may not change over time, though, and some ofdecade of inquiries about consumer credit. Whilst
that might be three per cent, five per cent or whatever my colleagues in other countries can report

anecdotally that things are changing. I guess we alsoof the total amount of outstanding agreements,
because consumer credit has expanded see multinational banks or banks like Banco

Santander coming into the UK with Abbey, and weenormously—growth rates of 15 per cent or over per
year, year on year on year on year—this means there have had discussions recently in Italy about foreign

banks trying to enter the Italian market. I think whatare many more credit agreements around, many
more people exposed to credit who maybe would not happens now might not necessarily be what happens

in the future. We may be seeing changes in the futurehave been exposed to credit before, and so, as
Susanne says, the absolute numbers are much higher. in structure on the demand and the supply side, I

think.Also we increasingly are seeing average levels of debt
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proportionately it remains 3 to 5 per cent, but evenQ100 Baroness Greengross: That is very interesting,
because it is quite a diVerent problem from the three to five per cent is not trivial. I would love to get

a sort of clearer feeling of how worried we should beEuropean point of view, if the Banco Santander
comes here and partners up with Abbey or about this particular problem.

Mr Tutton: There are three levels to this. Whensomething, from this cross-border stuV.
Dr Lace: Yes. concerned about this, most of the figures that have

been written about this have talked about concern at
macro level, so: Is the level of indebtedness andQ101 Baroness Greengross: If it were to grow and
consumer indebtedness a threat to the macro stabilitygrow and grow—not the Banco Santander coming
of the economy? And most commentators are stillhere but cross-border stuV—in agreeing a European
saying, at the moment: No, we are not quite there.proposal like this, is it necessary to work on the fact

that this is going to increase, rather like in this
country? Q104 Lord Moser: I am not too worried about that.
Dr Lace: My feeling at the moment is we are more Mr Tutton: The next thing down would be: Can that
likely to see the Banco Santander model coming in change? And then there is a sort of: Well, maybe.
and playing on our terms, as it were. The idea of These levels of indebtedness, as I have said before,
cross-border provision, while potentially have come about in a period of very, very benign
problematic, I see less of that. I just feel that is less economic circumstances. We have relatively high
likely to happen. employment; we have had rising incomes—sort of

record high employment. What will happen if that
changes; if there is a shock? We get evidence of a lotQ102 Baroness Greengross: That is what we have
of people who have consolidated, people who havebeen told by the other witnesses as well. That is really
remortgaged on their houses, people who are on theinteresting.
edge of aVordability, and there is a worry that thereDr Lace: Yes.
is a problem stored up. With the rise in possessionMr Tutton: In some research that came out at the end
statistics that were announced last week andof last year on the capacities of diVerent markets in
previously, where there has been this quite sharpEurope, you see very diVerent assessments of
uprise, the industry would still say they are atdiVerent European countries, Member States, of the
historically low levels, but we are seeing agrowth potential of credit markets. They varied
concentration of what CAB advisers are reporting,enormously, from reasons to do with their current
which is a concentration of those mortgageeconomic circumstances, their regulatory structure,
possession actions and secondary lending amongstthe habits and customs—so, in a sense, the idea that
people with low incomes. It is at the margins of thethere is a single credit market and the way that might
market where people are being really, really squeezedgrow and expand is not likely to be uniform anyway.
now. The third level is: No matter what the levels are,The UK is still said to have room for expansion,
in terms of percentage and whether there is a macrowhereas in other markets, like the German market, it
shock, more and more people are seeking debtis argued there is much less room for expansion, and
advice. Survey data and work we have done beforethen you have the newer Member States in Eastern
shows that if you are a person who falls into debt itEurope, places like Turkey, where you have got very
could be catastrophic. We found that 60 per cent offast growing credit markets. So there are very
people who were surveyed in a CAB debt clientdiVerent circumstances and very diVerent
survey were stressed, anxious, depressed as a result ofregulatory names.
their debt, with 43 per cent of those seeking treatment
from their GP. There are these huge costs around

Q103 Lord Moser: Could I revert to the first part of debts, so I think we are right to be worried about
Lady Greengross’s question relating to this country. every individual who falls into debt and how they can
It is very diYcult to get this in proportion. Some of seek redress and relief. These are external costs of the
our witnesses have given us a complacent feeling, that market, really. The credit market has grown, the
there is not going to be a lot of trouble, not too many number of people in debt has grown and people who
consumers are troubled. Your opening figure, the fall into debt often find real hardship, real diYculty—
800,0001 who came for advice, that is quite a big families break up, suVer stress, people lose their
figure, and last week there were these very dramatic homes—and I think that is something we should be
figures in the papers—and I cannot remember where genuinely concerned about.
they came from—showing that indebtedness had
increased very significantly, not just in absolute terms

Q105 Chairman: Could I ask one supplementary onbut also proportionately. Your point is that
that. You mentioned the benign economy but one of

1 Mr Tutton would like to make clear that 800,000 referred to the aspects of that was that we have had a long periodenquiries about consumer credit debts rather than numbers of
people, a person can make more than one enquiry. of low interest rates. We have had this argument in
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Mr Tutton: I think that is right. Credit is a funny oldthe House before and Ministers have always said: “It
is perfectly all right. Repayments are well within the thing. It is a combination of goods and services. You
capacity.” Well, yes, they are if interest rates stay low, buy an agreement, you buy the money, but you also
but they have already started to rise—and, buy a relationship with a lender over a longer period
immediately they have risen, what have we seen? We of time. So it is not like buying a can of peas or a
have seen a growth in repossessions. Could you kettle. You buy into it: there are risks, things can go
comment on that? The memories of some of us go wrong, but you have this obligation. A lot of the
back—and yours may do as well—to the late eighties evidence that we get of things that happen to people,
and early nineties when things were not going very happen, not surprisingly, after they have taken the
well. It was high interest rates which were basically agreement out. They are about how, if things go
the problem at that time. wrong, the lenders respond; if credit turns into debt,
Mr Tutton: I started my career as a money adviser how that debt is collected. So there is evidence about
in 1992. bad collection practices, harassment, undue default

charges which can spiral a debt upwards. These are
all kinds of events that happen after an agreement isQ106 Chairman: There you go! You know all about
taken out. Then there is perhaps consolidationit, then.
lending when people find themselves in financialMr Tutton: I can remember well. The pattern is
diYculty, when they go back to lenders and howslightly diVerent, though. We are not seeing, at the
lenders deal with that: the lender may say, “Well,moment, the huge levels of first mainstream
have some more money. You can buy your waymortgage debt that we were seeing then, because the

aVordability of mortgages is, generally speaking, at through this,” but it is often not appropriate to do so.
quite low levels historically. But there is obviously So there is a whole number of questions about what
that potential, with high house costs, when the real happens to people in the relationship between
danger will be not just the costs of unaVordability but debtors and creditors in an agreement, after that
how lenders behave as well. Where people are agreement has been signed. The Directive does not
struggling, if we start to see house prices decline, will really go into that world—which goes back to our
we see lenders taking harsher action?—which is what first point, that, if you sell this as a high level of
happens. I remember back in the nineties, when I was consumer protection, you need to take those things
a money adviser then, seeing lenders taking action into account. If this is trying to do something else,
and taking people to court for repossession for, say, which is just trying to regulate transparency in
£400 worth of arrears. This was on a 25-year loan for agreements, that is a diVerent thing. That is not the
what would have been thousands of pounds, but it same as a high level of consumer protection.
was about: “Crisis! House prices are falling! We’ve
got to jump in quickly.” We cannot do anything

Q108 Earl of Dundee: If within the Directive thereabout where we are in terms of the number of loans
are additional provisions to put right this omission,that are out there; but, if there is a downturn, we can
how should these be expressed consistent with thedo something about how we expect lenders to behave.
maximum harmonisation approach?That would be the key.
Mr Tutton: I think that is the diYculty that SusanneChairman: That leads on to Lord Dundee’s questions
talked about. The previous draft contained moreon responsible lending.
provisions that were argued out. It could address,
say, debt collection and you could have an article onQ107 Earl of Dundee: Good morning. You say that
debt collection. But, if that is put in as a maximumthe modified Directive does not pay enough attention
harmonisation provision but at a very low level ofto the post-contract conduct of lenders. Would you
protection and low level is the lowest commonlike to explain further?
denominator, you end up with something that isDr Lace: You are exactly right. Certainly the
more limiting than useful. I guess that is ourevidence suggests that a lot of the problems that
argument as to the way this thing works. Withpeople do experience are post-contractual. In a sense,
something like debt collection and what we see inbecause this is a maximum harmonisation and a
debt collection, it is about practice: it is dynamic, itmutual recognition Directive, it may be a good thing
changes. You have to look at the broad range ofnot to include post-contract conduct in the
things going on. Even if you put that measure inDirective—and because we have the Consumer
there, there is a paragraph saying, “You must beCredit Bill going through and that is certainly
responsible; you must have fair collection practices.”helpful. But if you were trying to create a holistic
What does that mean? How is it enforced? How doesmodel of the way you would like the world to work
it deal with changes in practice over time? How canand if you were bringing in this at a minimum
we ensure consistency between Member States? Thatharmonisation level, then you would want to be

seeing provisions of that nature. is one of the diYculties we have with this piece of
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Dr Lace: I guess, as Peter said, we need flexibility,legislation: if you do drop more things into it they can
end up acting as more of a hindrance than a help. because the problems that we see may not be the

problems that other Member States see. I think there
has to be flexibility within the diVerent countries to

Q109 Earl of Dundee: But you also say that within react to their own circumstances. It is interesting
the Directive “responsible lending” is poorly defined. because I think in other areas some countries do work
How would you like to define it? on the basis of general principles within legislation
Mr Tutton: We have supported an amendment to the which are then supplemented by guidance. Perhaps,
Consumer Credit Bill saying that there should be in the regulatory world, the kind of Financial
guidance from the OFT on “responsible lending” but Services Authority’s model is increasing—with
the position taken by the Government, that you initiatives such as treating customers fairly, where
cannot have a simple single definition, I think we you talk about general level principles and you
would have sympathy with. I think we are trying to supplement that with guidance. Often you see
drive at: If you go to your lender and say, “I’m in regulatory patterns being adopted in diVerent
financial diYculties” and they say, “Well, have a countries, so it may be that we get that at a diVerent
consolidation loan of £50,000” well, hang on a level in terms of the way the regulators work in
second, there need to be some really quite detailed practice over time. I am not sure, though, that we can
investigations on whether the person is better oV do an awful lot with what we have in the Directive
doing that, whether they can aVord it, whether it here.
makes their situation better. We get lots of evidence Mr Tutton: I would agree with that entirely. We are
to suggest that in some cases it does not and those seeing regulation of credit markets changing with
investigations are not made. If, on the other hand, things, with the way the FSA regulate with high level
someone says, “Can I have a £50 overdraft,” you are principle. There are problems with high level
not necessarily going to want to fill in a whole budget principle alone, because it can be so high level that it
sheet, provide three years’ worth of bank statements does not come down, but, if you ally that to the ideas
and so on. We are looking at a definition of of risk-based regulations that are now coming in with
something that is not hard and fast—this is the OFT and that the FSA are looking at, you have
responsible, this is not—but is about guidance as to some quite powerful models to say: This is what
the sorts of things lenders have to do, as to the way should happen; this is what we are going to focus on;
they have to treat their customers, to ensure that they this is where we think the bad practice is. On a
are doing the most they can and looking at the risk. European level, we would argue for something
What are the high risk areas? Consolidation is similar. We would say there needs to be some sort of
obviously a high risk area and there are other things: fundamental rights. There are certain things that
granting people huge credit card limits when they are borrowers need—protection from harassment; the
18, or someone who is 18 being given many right for time to pay if you cannot make a contractual
thousands of pounds for a loan. If someone goes in payment. We have evidence where the contractual
and asks for an overdraft and is given a loan of many payment might be £200 a month but you can only
thousands of pounds when they are on a low income, meet £150 a month for some reason—your job hours
has that properly assessed the risk of default? We do have reduced or something—and the lender will not
not think lenders do that well enough. We want agree to that and pursues with action. That is not
guidance and an ability of the regulator to look at necessarily the right thing—so the right for time to
that and look at examples of where they think this has pay,. There are some rights in here, like early
not been done. It is not so much about a hard and fast resettlement and so on, but there are a number of
line—this is responsible, this is not—but it is about a rights, such as relief from indebtedness and a number
dialogue between consumers and the lenders and the

of other things, that it does not talk about. We would
regulators on ensuring that people are given suitable

argue there is a need for some high level principlesproducts. Again, our problem with what is in the
about the things consumers can expect and the thingsregulation is that it sets up this duty of responsible
that might happen if you enter into credit marketslending without really saying what it means. What it
and how that gets dealt with. How they are enforcedseems to boil down to is use of credit scoring and we
has to be flexible and how they are brought intohave lots of evidence to show that in many cases the
practice for the needs of particular markets, forkind of credit scoring does not work to show what is
particular sections of markets, or even, in the UK,aVordable and suitable.
what may be true of one type of credit is not true of
another. The sort of regulation that the FSA have put
in place for first mortgages would not be appropriateQ110 Earl of Dundee: Do you think the Directive
necessarily for small loans elsewhere. You have toshould make use of UK legislation as a model or
look at what is happening when dealing withinstead adopt a loose concept to enable flexibility for

other States? particular mischief. It is a sort of high-level principle,
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protection of snatch-back of goods or harassment bybut then a real focused regulation, looking at
problems and dealing with them. a collector, how does the regulation of that work

across Member States? It may be it will be worked in
diVerent local ways, but it needs to exist for all those

Q111 Chairman: One of the arguments earlier on consumers. I was really trying to draw that out.
was that if you tried to cover in very detailed
regulation at a European level on these matters like

Q112 Lord Moser: When you were answering Lordresponsible lending, then you would have something
Dundee on responsible lending, you were quitewhich does not satisfy anybody, because they would
rightly talking about lenders in general. Ought we tonot necessarily have been to our very high standards
be worried about any particular categories of lenders:but they might have been too high for people to leap
banks, building societies, stores? We have had someto, as it were, from a situation where they have very
fairly complacent responses to earlier questions fromlittle regulation. There are diYculties on both sides of
other witnesses, but where should we be mostthis one. I thought there was a general feeling that in
worried?some areas it would be better to leave it as it is, with,
Mr Tutton: The evidence we get specifically on whatas it were, as you say, an aspiration rather than a bit
could be called responsible or irresponsible lending,of regulation. I was going to ask you, if we did have
which is where advisers see people being givenan expansion, for example, of our own credit
amounts of money where it looks from the outset thatcompanies of all kinds into other people’s markets,
they are going to get into trouble whatever, is rightor, under any other circumstances, if the growth of
across the credit industry. There is no particularborrowing begins to increase in other European
sector—Member States, whether in fact they would not have

to adopt regulations to cover responsible lending.
Q113 Lord Moser: Even banks?Because, as the bulk of this and the way it is done all
Mr Tutton: Even banks. One might be able to say inbegins to change, it will land on Member States’ MPs’
evidence “particularly banks”. We get evidence ondesks, will it not? When it does, they will say, “Hey,
big, high street names; we get evidence on small,it should not be dealt with like that, it should be dealt
backstreet companies. It is a thing that is right acrosswith in a diVerent way.” Is there not a developmental
the credit industry. As I say, we have evidence of, say,aspect to all of this which, after a lot of argument, has
someone who is on a low income, who maybe hasbeen allowed by the Commission to operate; namely,
been a customer of an institution such as a bank forthat, as the market becomes more sophisticated,
some time, and they go in and they may say they areMember States can in certain areas not have a basic
in financial diYculties and they are oVered anotherminimum level but they will have probably to adapt
product. It goes on: the products get bigger andthemselves to this more sophisticated market? I know
bigger and bigger and bigger. The bank would havethis is not entirely desirable. We might have said,
the information to know they are on a low income, if“Gosh, it would have been wonderful if our high
they looked: the person may be on benefits and theirstandards which cope with our complicated market
benefits may be being paid into the bank, so the bankwere, as it were, rolled out all over the Community.”
know what their income level is. In some cases theBut if you consider the diVerence between Estonia
banks have been made aware of people havingand the United Kingdom (just as a “for instance”)
problems: they are out of work or they have healththat would not have sounded very serviceable—not if
problems which would mean their incomes wouldyou are sitting in Estonia, at any rate. I just wonder
be low.how you see that. Do you think they have the right

balance in the new draft between aspirations for
better regulations and recognition that some levels of Q114 Lord Moser: The banks have told us that they
regulation are simply not suitable for certain have very tight codes that stop irresponsibility.
markets? Do you think they have that balance Mr Tutton: Yes, they told us that too, but the
almost right? evidence keeps pouring in. To be fair to them, I think
Mr Tutton: I am not sure. I have two diVerent hats. with the large organisations we are talking about:
If I were to put on a hat of an idealised European How do you control sales forces? How do you make
consumer, as an advocate for the European sure that every branch, every salesperson who is
consumer I would probably say no. As I was trying to selling those—particularly if they are on targets,
drive at before, the same type of regulation, if you particularly if they are being told “You have to sell”
have a very prescriptive regulation, will not be rather than necessarily a systematic problem? The
applicable across all Member States, because, as you problem is not necessarily that banks everywhere are
very rightly say, they are very diVerent markets. saying, “You must go and sell these loans”—but they
However, there are some common things to the do not have suYcient controls to ensure that their
experience of having problems with credit that need staV are looking at what is appropriate and suitable.

That is how I would characterise the problem.addressing, and so the fear would be, say, for
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Dr Lace: I would add that the European ConsumersChairman: I think we need to move on, and I know I
Organisation BEUC has been meeting theadded to the length of that section. Lady Morgan, on
Commission often, but I would completely supportinformation requirements.
what Peter says. It is a resource issue. We do not have
the time or the money to be going over to Brussels a

Q115 Baroness Morgan of Huyton: Good morning. lot. There is very much a disparity in the resources
It has been suggested to us that because the between the consumer movement and industry when
provisions of pre-contract information and the it comes to lobbying at a European level.
contents of credit agreements are maximum Interestingly, I have heard that the Council’s legal
harmonisation provisions, the UK would be required team have now provided a legal opinion on the
to jettison several of our current information mutual recognition and maximum harmonisation
requirements and statutory notices. Firstly, are we parts of the Directive but it is very much a private
right with that? Is that your understanding? legal opinion. The Council is going to be discussing
Secondly, is that detrimental to UK consumers? that, I think on 14 and 15 February, so we may have

further progress on that at that point.Mr Tutton: Our understanding of this mainly comes
from what the DTI have told us really. We can look
all through, but to take the time to wade all through

Q117 Chairman: A question on the regulation ofthe extensive consumer credit regulations as against
creditors and credit intermediaries. You havethis is something we have not had the time to do in
suggested that Article 19 which deals with this,great detail. There are things in the advert things
because it is subject to mutual recognition, mightwhich, for instance, are diVerent from the UK
encourage creditors to move to a less well-regulated

advertisement regulations which have just come in. markets. Is that a realistic risk, do you think? Should
Quite a useful provision in the UK advertisement the Directive do more to bring standards of
regulations is of a typical APR. The advertisement regulation into line?
will say xAPR, but then you find out that if you are Mr Tutton: I do not think it is realistic that, say, a big,
credit-scored as a bigger risk you end up paying more huge high street bank is going to up and move to
than the typical APR, and it is suggested that that is Poland. But theoretically, if we start seeing the kind
66 per cent of people who reply to the adverts, so the of cross-border trade the Commission are talking
creditor has to think what to do. The move to a about (say, lenders from other Member States
representative example in here may not be such a directly selling here), then the mutual recognition
good protection. I guess it goes to process. The DTI clause means that their practices will be subject to a
are quite proud of their changes to the Consumer diVerent regime than ours. On some of the credit
Credit regulations, so they will go back and say, practices, say, for instance, debt collection, we have
“We’ve done a lot of work on this,” and the question had guidance in 2003, so it has taken 29 years for
is: “What work has been done at the other end to look guidance on that to come, and that is having an eVect.
at what the problems are?” That would be our point It is sharpening up practices. Much of the Consumer
there, that there do seem to be some things which Credit Bill is taken up with issues of regulation and
could cause detriment. What is the basis for the regulators’ powers and how you ensure good practice
Commission to suggest their model as opposed to the and promote better practice, so it is a huge issue. It
model that is working here. has been a huge issue for the UK. We are a bit

nervous: if it is a big issue here with our relatively
advanced market and history of credit regulation,

Q116 Lord Trefgarne: In paragraph 4.3 of your what might we see in other areas? Also, if lenders and
evidence you refer to some diYculties for consumers their collection practices are regulated to a lesser
and advice agencies with regard to the mutual extent, what will consumers be able to do? If they
recognition provisions. Have you made any have taken a loan from another Member State and
representations on that to the Commission? they are being rung up by a collector ten times a day
Mr Tutton: We made some representations. Really it and threatened on the phone, what would be their
goes through the DTI. We pointed out that one of the redress? What would the regulator be able to do? If
things with mutual recognition could mean that there is no particular regulation or not very strong
people could be coming into CABs with loan regulation in that Member State what will the OFT
agreements under every one of 25 separate legal be able to do about it? There are concerns. There is
jurisdictions. This would mean that it would be one example of this that has happened already—not
extremely diYcult for us to help people on their to the same extent. There are cases of certain industry
rights. So we have made some representation but norms about accepting oVers—which have been
through the DTI. It is quite diYcult for us to make established through things like the Banking Code
direct representations. It is simply a question of about certain figures: if people can demonstrate that

their expenditure is within certain trigger figures, theresources and time and so on and so forth to do so.
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Mr Tutton: There is a diVerent structure of loans. Aslender should accept an oVer they make—but there
are entrants into the UK market who will not accept you are probably aware, under Sharia law, interest-

bearing loans are not allowed. But there are otherthis because they say that their regulatory structure in
their home country does not permit them to, and structures which are sort of loans, so people in the

Muslim community can be exposed to and can usethere are problems with practices and advisers
coming with problems. So we are already types of credit. Interestingly, I think there is

legislation going through at the moment to regulateexperiencing a kind of mutual recognition problem.
Sharia-compliant mortgages. That is an area that has
not been looked at, as to what is going on in thatQ118 Chairman: One of the duties of this
market, but there is a market and I guess a growingCommittee, on the basis of evidence we have heard,
market. I believe the market for Sharia-compliantis to talk to the Government about what amendments
mortgages is growing quite strongly.should be made to an upcoming regulation. I am not

sure how far we have got with that, how far we will
Q122 Lord Trefgarne: So there will be Sharia-be able to get with that, but is there a solution to the
compliant HP agreements too, will there?problem which you have identified?
Mr Tutton: There could be, yes. They would have toMr Tutton: It is very diYcult within the structure of
work in a diVerent way and I am afraid I have nothis. The solution will be how well regulators talk
knowledge on how that market might work.together and how well best practice can be

disseminated throughout. That is not necessarily a
Q123 Lord Trefgarne: They may or may not befunction just of this legislation.
covered by this Directive.
Mr Tutton: It is quite likely—Q119 Chairman: What about unscrupulous traders

acting as credit intermediaries to misrepresent the
Q124 Chairman: Mortgages are not covered, areconsequences of credit agreements? Should the
they?Directive be amended to avoid this?
Mr Tutton: Mortgages are not covered. In the sameMr Tutton: Firstly, we were not quite sure what it
way that Sharia mortgages were not covered by it andmeant and no-one seemed quite sure what it meant.
would not necessarily be covered by FSA regulation,We do get evidence of sharp sales practices, of things
it is possible that diVerent types of loan work inlike second-hand cars and other goods that are sold
diVerent ways and will not be covered by thewith credit, where people are given a sales pitch for
definition of credit in here, so that is possible. It is ahours and hours and hours and come away with an
very good point.agreement and wake up the next day thinking, “What
Chairman: Lady Gale, on other exemptions.have I done? What have I signed up to? I cannot

aVord this.” We also get evidence of things where the
Q125 Baroness Gale: It has been put to ourseller folds the agreement over and says, “This is the
Committee that the exemption in Article 2(4), whichAPR” and it turns out to be a diVerent APR or of
is designed, amongst other things, to cover creditpeople being told they are buying one sort of goods
unions, is too restrictive in limiting the exemptions toand then they get something that is diVerent. We get
members linked by employment or formerclients with things like literacy diYculties, low levels
employees. What do you think about that? Do youof financial capability, not understanding how a
think credit unions are still important to lower-product works. The provision of information is very
income borrowers?important, both written and oral, and our worry is
Dr Lace: It may be. I do not think we are too surethat this might exempt some of the people where
actually whether it is too restrictive or not. I guess, inactually we see some of the worst problems. We need
terms of credit union coverage, at the moment it isclarification on what it means, and if it means that
still quite low, although there are a lot of initiativescertain sectors that are selling credit do not have to
now to grow that sector. So it is certainly a verygive information on that, we would be worried
important issue to bear in mind in terms of the future,about that.
credit unions being a responsive form of lending in
areas of disadvantage. But you probably have more

Q120 Chairman: Are you seeking that clarification? practical experience of that, Peter.
Mr Tutton: We have certainly argued for it. Whether Mr Tutton: I think the scope seems to restrict it to
we will get it is another matter. employee-based credit unions. One of the big growth

areas in credit unions has been geographically-based
ones. Now you are getting more and more borough-Q121 Lord Trefgarne: Am I right in thinking that the

Muslim community are much less likely to get based ones, so in London there are a number of
borough-based credit unions. Whether they areinvolved in all of this because they borrow money

much less readily than the rest of us. inside or outside the Directive and what diVerence
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exemption means that it should not change UK law,that makes to them is another interesting question,
but, yes, it may be too restrictive. We are supportive which is something that obviously would be worrying

if there were any weakening.of credit unions. CABs are working in some areas
very closely with credit unions and Citizens Advice
are working closely with people like ABCUL on the

Q128 Lord Colwyn: I am certainly aware that time isGovernment’s financial inclusion agenda, the fund
moving on and we are probably keeping you longerwhich is money advice and credit unions. We think
than we said we would. This question is on the rightthere is a great role for credit unions to play in
of withdrawal. We have had evidence from theproviding access to aVordable credit, a route for
Consumer Protection Directorate about thesavings and bringing other financial services in the
advantages of this 14-day withdrawal period. Theyindustry to low-income people.
reckon it is going to allow consumers time to reflect
and to work out whether they are going to be able to

Q126 Baroness Gale: We have been told that the cope with the obligations, et cetera. They think it will
Directive appears to exempt hire purchase increase consumer confidence and market
agreements which are covered by UK laws. Do you transparency. But we are also hearing that it is
think they should be included? What eVect would this possible that vendors might not want to let the goods
have on consumers? Do you think there are any other be handed over, which I would have thought was
potential consequences of exemptions to which you totally contrary to what is expected. Perhaps you
would perhaps want to draw our attention? could comment on that and say what you feel is the
Mr Tutton: This is where it gets a bit tricky. If they are balance of advantage to consumers from this
exempted from the scope of agreement, they are not problem.
caught by the field of harmonisation, so UK law Mr Tutton: I suppose the primary concern with
remains as it is. In a sense, for UK consumers it withdrawal, as I have said before, is that we get
should not make any diVerence, so it is not evidence of people who enter things, sometimes as a
necessarily a problem. There is a theoretical problem, result of high pressure selling, and then they are
that, because it is not covered in what is considered to bound up to an obligation that they cannot get out of
be the high level of consumer protection, there may and which they cannot aVord. That, from my point
be things that will be challenged under EU open of view, as being interested in credit and debt, would
market laws in the future. That is a theoretical be why we need right of withdrawal. The current
concern. Another concern, as I understand it, is that situation with right of withdrawal in debt is
there is a small market in, say, buying cars, because confusing. There are some circumstances where you
cars in Europe are cheaper than here, and UK can cancel and others where you cannot; there are
consumers may be buying those cars on overseas diVerent provisions. Something which brings all that
brands of credit which could be analogous to hire into line may be more transparent for consumers.
purchase and they could find very diVerent rights. Secondly, I think 14 days is probably about right, in
Again, this thing about exemption/non exemption is the sense that people have had time to think about it.
a bit of a hotch-potch. It means that our UK laws are Sometimes, in the current situation,. where there are
eVective, but if there is a cross-border market it will around five days, people do not respond quickly
not be protected, which we are worried about. With enough. So a clear and slightly longer cancellation
hire purchase, cars are expensive, it is a big credit period would seem to be the sensible thing. I heard
agreement, and we see lots of problems with hire the arguments as well from the industry, and there is
purchase agreements. a case that it might lead to some distortions. In some

sectors where you might want goods instantly—say
HP for household goods—would people move to aQ127 Baroness Gale: Is hire purchase used to a great
diVerent type of credit? That may be the case, but itextent these days?
seems to me that there are a number of ways that theMr Tutton: Very much on cars. We get a lot of
market will surely adapt to this. I cannot see how theevidence of cars. Particularly the sort of evidence we
market will not be able to adapt to this. It is also theget is in the sub-prime, near prime sector on cars,
case that what is proposed in the Directive is diVerentbecause people on low incomes buying cars often go
from the cancellation rights in the consumer creditfor HP. There is a growing market of HP for people
Act, in that the underlying goods contract is noton low incomes for household goods as well. People
cancelled. So if a person cancels the credit agreement,who sell things like cookers, fridges, and those kinds
they still have to buy the goods. If they cannot aVordof goods, that sometime ago would have been a credit
the credit agreement, then the lender is in much thesale perhaps (which has a diVerent legal structure)
same situation as chasing a credit debt or chasing anow are on HP. We see some grim practices in that
money debt. The question is how big that money debtsector: harassment, trying to take goods back, by
is. So there is a sort of measure against some cases ofattempts to illegal entry, things like that. So it is

certainly an area that needs protection, but over-indebtedness. I think it is quite useful. There
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useful. Under the Directive, the person would still bemay be cases and lenders may argue that it is causing
liable for the value of the car; it would be the creditdistortions, but surely they will be able to work them
agreement—the interest on top, which would beout through deposits, through other ways in which
considerable—which would not be.they can work the loan agreements. Through

contractual measures there must be ways that they
Q130 Chairman: That has been a rather interestingcan work it out so that they do not suVer detriment.
session. Is there anything you want to add at this
moment? If it occurs to you, please do take advantage

Q129 Lord Colwyn: If it was borrowing money for a of my suggestion that you write to us within the next
car and the consumer could cope with the payments week or so and we will always be interested to hear
but did not like the car, is that covered? from you. If there are further changes to the draft
Mr Tutton: That would not be covered, as I Directive, then, obviously, if you can see there is big
understand it, because the Directive does not undo benefit or a big disadvantage, a quick note or even a
the underlying goods agreement. phone call would be very helpful to us because it is
Dr Lace: Goods agreement, yes. quite diYcult, sitting where we are, to know what this
Mr Tutton: Currently, I think cars are a good does mean in practice. If that does happen, we would
example because I think most cars would be sold on be grateful for you not to come before us as witnesses
trade premises and so people do not have but to be in contact with our Clerk, either by phone
cancellation rights under the UK law. This is a big or letter. That would be of assistance to us. You have
area, given the high pressure sales on a second-hand been very generous with your time. Thank you very

much indeed for coming today.car on credit, so that would be somewhere it would be
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Present Colwyn, L Harrison, L
Dundee, E of Morgan of Huyton, B
Gale, B Thomas of Walliswood, B (Chairman)
Greengross, B

Examination of Witness

Witness: Ms Arlene McCarthy, Member of the European Parliament, Chairman of the Internal Market
and Consumer Protection Committee of the European Parliament, examined.

Q131 Chairman: You are very welcome to our produce very useful, very comprehensive and very
Committee, Ms McCarthy. It is very nice to see you. informed reports. When I said this recently at a joint
Congratulations on your recent appointment as meeting of the House of Commons and the House of
Chair of the Internal Market and Consumer Lords, they felt I was criticising the House of
Protection Committee of the European Parliament. Commons Members. I was not; I just find that you do
We are very grateful to you for giving us your time, produce excellent reports, and that is why I am very
coming over from Brussels to tell us what you have keen to support the work that you do in this area.
been doing on consumer credit. The Select Perhaps I could start by saying before I became
Committee and the Sub-Committees are particularly Chair, following the tragic death of my colleague and
keen to develop better relations with Members of the friend, Mr Whitehead, I was in fact the Shadow
European Parliament, as obviously you play a role in Rapporteur for the Socialist group. I do not know if
the law-making process and we need to understand you understand how the system works—I know some
how that works and how your thinking works. We of my former colleagues will—but eVectively, if you
have had evidence from Dr Wuermeling, Mr Lechner have a Rapporteur, in this case Mr Wuermeling,
and Mr Harbour, and we sent you a copy of that from the Christian Democrat group, Shadows will be
evidence. This session is open to the public and it will nominated from every other political group, and I
be recorded for possible TV or radio broadcasting or was the Rapporteur for the Socialist group on that
webcasting, and a verbatim transcript will be taken of committee, I have been very actively involved from
your evidence which will be published on the the outset with this piece of legislation which is
Parliamentary website and in an annex to the Inquiry involved in tracking the legislation but also involved
Report. A few days after this session you will be sent in the compromises that the political groups put
a copy of that verbatim record so that you can check together to take the Directive forward. Indeed, Mr
it for accuracy. Please advise us if you want to make Wuermeling and I agreed very early on to put a
any corrections as soon as you can. Obviously, if we motion to the Parliament to ask the Commission to
have not finished all the questions we want to ask, or withdraw the proposal under Rule 67 of the
you have things that you want to add, we would be Parliament’s rules, because we felt it was a poorly-
very happy to receive supplementary evidence from drafted piece of legislation that did not take into
you after your return to Brussels. If there is a

account diVerent national traditions and the diVerentDivision, which I do not think there will be, the
consumer protection issues in the Member States,proceedings will have to be adjourned. I do not think
and therefore we felt the Commission should go backthat is going to happen today. You should have a
to the drawing board. Because Commissioner Byrnecopy of Members’ interests in front of you. The
at that time felt very oVended by this, and at thatproblem about this room is the acoustics. Try and
point in time we had not made a lot of progress on thespeak to us. I know it is diYcult when you have
better regulation agenda, he more or less asked us towritten down things that you want to say but you do
retain the Directive and to work on it, but heneed to raise your voice. Some of our witnesses are
promised to take on board the amendments from thenot used to speaking in a large room with very poor
Parliament. So we then agreed to take it forward. Atacoustics. Before we start, I am going to ask you to
the same time, I was the Labour spokesperson onstate your name and oYcial positions, and could you
that Committee, which was the former Committeeremind us also how long you have been dealing with
for Legal AVairs and Internal Market, and in my rolethe successive Commission proposals for consumer
as a Labour spokesperson, I did have extensivecredit. Also, if you want to make an opening
contacts with government, with the DTI and with thestatement, this would be a good time to do that.
Ministers. My role has now changed, but can IMs McCarthy: Thank you for inviting me. When I am
outline to you what my agenda was then, which wasinvited, particularly to give evidence to the House of

Lords, I do make an eVort because I find that you to try and deliver the best outcome for the UK, for
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being discussed at Working Group level in thethe UK Government, for UK Business and UK
consumers, and in that sense I had a number of Council. The diYculty we have at the moment, which
objectives. They were to remove secured lending, is why the Finnish Presidency asked me for an
mortgages, from the Directive; to exclude credit orientation debate, is that it would appear that we
unions from the scope of the Directive. My probably will not get political agreement before the
preference was to exclude them totally and not to Finnish Presidency starts, and in the very worst case
only have what has now come forward as a “light scenario, we are talking perhaps about an agreement
touch” regulation; to look for better information under the German Presidency in early 2007. If I look
provisions for the consumer, to look at how we could at the issues we felt were important for the
deal with the issues around responsible lending, by perspective of the new modified proposal, we were
making sure there was proper information, quite clear about the fact that we did not want equity
transparency, and the right for consumers to appeal, release in the proposals, or mortgage credit security.
and redress; and also of course, equally important for That is out. The Directive does not cover credits
us in the UK, the maintaining of the UK provisions above ƒ50,000. Again, that was an important issue
on joint and several liability under Section 75 of the for the Parliament. I think there is an issue for some
Consumer Credit Act. That was my role then. As you members of the Committee that credits up to ƒ300
know, I have now taken over as Chair of the would be submitted to a so-called “light” regime, and
Committee. My role will be to steer this through the of course, that would catch the credit unions. An
Committee and therefore to assist the Rapporteur Irish MEP and I—because, as you know, the credit
and the Shadows in maintaining the position that the unions are predominantly strong in Ireland and in the
Parliament voted on in our First Reading. UK—tabled an amendment to exclude credit unions

entirely from the scope of the Directive, so we will
revisit this issue. However, I would say thatQ132 Chairman: You obviously have a much longer
Commissioner Byrne was not very sympathetic tohistory in this matter than any of us do, so it is
that argument. It is my personal view that he was notinteresting to see how it has moved through the
sympathetic to the argument because of very heavyParliament and how your position has moved with it.
lobbying by the Irish credit institutions, who believeAs you were saying, the European Parliament has
that credit unions in Ireland are so large in scope, andbeen responsible for many of the changes that have
such a large part of the market, that they felt theybeen made to this proposal. You have probably
should be forced to compete on an equal playingsummarised what the Parliament’s main objectives
field. Of course, it is very diVerent for us in the UK,were, but can you tell us how far the new proposal
and certainly in my own region, in the North-West. Isatisfies the hopes that the Parliament had for the
can see the role that credit unions play, particularlyrevised proposal? Are there places, for example,
in our poorer, more deprived neighbourhoods, and Iwhere you have not been successful?
would feel that this kind of regulation would be anMs McCarthy: Yes. We should perhaps return to
onerous burden for them. On the issue of pre-that, because there were some diVerences in terms of
contractual information, there is now newpolitical parties in the Committee, some political
legislation, as you will be aware, on unfairparties were more satisfied than the others with
commercial practices. The advertising aspect wouldoutcome. The main point when looking at legislation
be covered by the new legislation, but we still feelwas how many of our amendments were taken on
there needs to be more work done on informationboard. As I said, Commissioner Byrne preferred not
requirements. Again, we were happy to see that theto have us reject the Directive from the outset but to
obligation to set up national databases was removed,try and ensure that he took on board as many of the
and therefore there will just be mutual access toamendments as Parliament proposed. I think 108
private and public databases on a non-amendments out of 154 was not a bad result
discriminatory basis. The total lending rate was veryfollowing a First Reading. The changes that were
confusing. Joachim Wuermeling and I spent a longmade we certainly did welcome, but we decided in the
time redrafting that particular Article, and we feelCommittee to await the common position in Council,
now that the APR rate should be a standardisedbecause there are more issues among the now 25
information source for consumers to be able to lookMember States than there are in terms of the
at. Of course, the outstanding controversial issue forCommission/Parliament view. I had a meeting this
us is still the issue around full harmonisation, whichweek with the Finnish Presidency, who asked me, as
I know my colleagues sent to you in the writtenChair of the Committee, if I would be prepared to
evidence they gave to you. We voted very clearlyhave another orientation debate in the Committee,
against full harmonisation, and I think that will besince it was a long time since we voted the First
one of the key points for deliberation in theReading, and I will reflect on whether it would be a
Committee. We had an exchange of views with theuseful exercise to do that. Certainly the Austrian

Presidency is working on the dossier. It is actually incoming Austrian presidency on 25 January, and the
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would be the exchange of data and the calculation ofPresident of the Consumer Council, Mrs Ursula
Haubner, stated that the Council was working on the APR. I think it is important if I, as a consumer, am

choosing from a range of products across the EU,proposal, and, for them the discussion areas are the
scope of the Directive, the issue around full that I do have standardised, harmonised information

related to APR advertising, both in terms of pre-harmonisation, mutual recognition and the right of
withdrawal. Those are the areas where they are trying contractual and contractual information, and then I

would say we should allow Member States to varyto find some compromise. Finally, you asked me
about the perspectives in the Committee; there were their specific consumer protection regulations to try

and achieve this idea of not losing benefits for thesome clear party diVerences in First Reading, and of
course, we are all working for the same objective, to consumer, but without having too many onerous

obligations on business. Of course, I am verytry and achieve a balance between the consumer
interests and industry needs, but I would say that the conscious of the fact, which I am sure you will be

conscious of—in fact more so than me—that we haveSocialist group particularly opted more to look at
strengthening the requirements around consumer to take into account the particular legislation that we

have in the UK. We recently had a reform ofchoice and protection, whereas the PPE were very
focused on the burdens for business. Which meant consumer credit legislation, therefore it would be

paramount to us as UK members to maintain that,there was a diVerence, in terms of approach.
and that is why I believe this hybrid approach couldChairman: We would like to explore a little further
potentially achieve that objective, and that isthe business about maximum harmonisation.
something I would be looking to in the discussion in
Second Reading in the Committee.

Q133 Baroness Greengross: You have told us so
much which has been very helpful. The two questions

Q134 Baroness Greengross: This is very interesting.I am going to put to you are really overall questions.
Do you think that the Commission might have doneEven having achieved quite a lot in amending this, do
better if they had concentrated on upgradingyou still feel, as so many MEPs do, that the concept
minimum consumer protection standards? Can youis totally at odds with the subsidiarity principle and
actually get this balance right between consumercontrary to the Commission’s better regulation
protection and a single credit market? Is it going toagenda?
work, or would it have been better just to upgradeMs McCarthy: I can understand the logic behind
consumer protection? We could get a minimum, tick-maximum harmonisation, because the Commission
box thing, could we not?has consistently said that minimum harmonisation
Ms McCarthy: I think it is still worth the eVort tohas not worked, we still have a fragmented market,
make improvements on the old 1987 Directive,and that business and industry cannot operate that
because it is quite clear that the outcome of thateasily across 25 Member States, and it does not
directive has been to show that there has been aparticularly assist consumers to have minimum
fragmented market, that it has not increased theharmonisation. My view is that we will need to return
incentive of the consumer to cross-border shop forto this question in Second Reading. I do not accept
diVerent products. For that reason, I think it is worththat full harmonisation is the only way to avoid
the eVort to try and open up the market in thediVerent degrees or levels of transposition and
Directive. What one also has to be conscious of is thatimplementation in Member States. One of the
the total size of this market in the EU is worth someconcerns we have had is that maximum
ƒ500,000,000, which is about seven per cent of GDP,harmonisation, if it imposes lower standards will
and within that the UK has the largest market. Weactually end up having a major cost for a reduction
have about 30 per cent of consumer credit in the EU,in consumer protection, for example, on the issue of
so growth in the EU market could be verycharges, ongoing statements, and fair treatment of
advantageous to us, given that we are also beginningborrowers in arrears. While I am reluctant to
to see a saturation point in growth in the UKrecommend an approach because, as Chair, I am
markets. With 10 new Member States, there are greatsupposed to take a neutral position, I would hope to
potential opportunities here. It could bringsteer the Rapporteur and the Member States, because
significant benefits to the UK economy. But I thinkI have an intimate knowledge of this dossier, into
the point you wish to raise is, is it best to achieve thatlooking perhaps at a hybrid approach. We have
with maximum harmonisation? I do not think so,achieved that in the Unfair Commercial Practices
because it does run the risk of compromising some ofDirective, where we have not gone for full
the very good consumer legislation that we have hereharmonisation. However, we focused on a very
in the UK. Equally, other Member States will arguetargeted approach to harmonisation in some areas,

and that means that we could probably go for full that they also have good consumer protection that
they do not wish to sacrifice to open up the market. Iharmonisation in some key provisions. I would think

those that lend themselves to full harmonisation think the Commission has good intentions with this
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Q136 Lord Harrison: If I could go on, when weDirective, but actually, as we are seeing consistently,
the full harmonisation approach does not get a lot of consulted with industry here in the United Kingdom,

they tended to say that maximum harmonisation willsupport in Parliament. We rejected that in terms of
the Unfair Commercial Practices Directive, and I not work, the market will develop cross-border by

establishing local subsidiaries or through mergers orhave no reason to believe that the Committee and the
Parliament will not reject the same approach when acquisitions rather than individual credit

transactions, which they perceive anyway to be at awe vote in Second Reading. Therefore, my argument
will be to find a more hybrid, targeted harmonisation very low level at the moment. First of all, do you

think that is true? Is that the one and only way ofapproach in some areas where that makes sense, but
to leave other areas up to the flexibility of Member going about establishing a Single Market? Are there

other examples? Indeed, do you perceive from whereStates to determine their own provisions.
you are sitting that the market is beginning to happen
willy-nilly, because the opportunities arise? Is the

Q135 Lord Harrison: Good morning, Arlene, and establishment of a single currency, the euro, not a
congratulations and good luck in taking over from factor in helping to establish the market, certainly for
Phillip Whitehead, who was a very considerable man. those countries which are within the euro zone?
I wanted to ask you about the Single Market. To Ms McCarthy: I think it is a fair point, particularly
some degree, you have talked about maximum since we have had a very successful financial services
harmonisation and the impact that has. Can I just action plan in terms of creating a single market in
challenge this question about where you set the bar as financial services but, as we have seen from the vote
one where you either give consumer protection or on the very controversial Services Directive, there
you help business? Is it not the case that providing still remain considerable barriers for companies to set
good levels of consumer protection can actually be a up local subsidiaries or branches in other countries.
business advantage, provided the entrepreneurs The experience that businesses have given to us, is
involved make sure that the products they put on to that they are faced with a raft of rules; administrative
the market are well understood and in fact enshrined rules, licensing requirements, a whole range of the 25
in the very best consumer practices? It is not always diVerent Member States’ rules in this area. This can
that one versus the other; it can be a combination of make it very diYcult to set up a branch on the basis
both in many ways. that you are already not having to comply with the
Ms McCarthy: I would certainly agree with that, I local rules in place, and in some cases, specifically
think that at the end of the day the consumer will Germany, that can mean separate regional rules and
exercise a choice through their pocket. If they have separate regional requirements. In terms of setting up
good-quality products in front of them, whichever local subsidiaries, it is not the fastest or the easiest
Member State they come from, and if they have way to go. There are significant hurdles and obstacles
transparency and good information requirements, to that. If we look at mergers or acquisitions, again,
then I think that will work. Perhaps the advice is that is happening but, as we have seen in the last 10
better handed out to business, who have tended, in days, Member States are becoming more and more
the lobbying of this particular Directive, particularly reluctant to allow EU acquisitions and mergers they
the German industry, to clearly not want additional are trying to promote national mergers, as we have
information requirements. My view is that it is seen, particularly in the energy market. There is more
enlightened self-interest. If you produce better of a protectionist element creeping in. I also believe
information requirements, if you produce more that mergers and acquisitions do not always deliver a
transparency, and you produce a better product, I better deal for consumers. They do sometimes but
think consumers will choose those products and will they do not always allow for more choice of products.
have more choice, there will be more competition and They quite often result in fewer companies oVering
costs should come down. But, as is often the case, products, and therefore you do not always get the
legislators are faced with conflicting views from competition where price falls are relative to what
industry and consumer organisations. The problem consumer demand would be. These are alternatives,
has been that consumer organisations feel that and one should explore alternatives, but it would still
industry has not been prepared to go far enough with be easier for a business, in the long term, to be able to
information requirements, and industry has had the oVer their product in 25 diVerent Member States with
view that consumers are asking for too much in a set of rules, that we are trying to achieve through
information requirements or consumer protection, this Directive, which would allow them simply to do
which would lead to onerous burdens, as they would that without having to deal with 25 diVerent
see it, and therefore, from their perspective, could administrative obstacles in each Member State.
squeeze some products out of the market. It is for us,
as legislators, as you rightly say, to try and find a Q137 Lord Harrison: If you believe that, do you
balance. They are not mutually exclusive, but we perhaps think UK credit suppliers are being a little

short-sighted in terms of what you have outlined ashave to try and find the right balance.



3337571013 Page Type [O] 03-07-06 21:35:30 Pag Table: LOENEW PPSysB Unit: PAG2

77proposals for a directive on credit agreements: evidence

9 March 2006 Ms Arlene McCarthy

to focus more on the provision of information, and IdiYculties with mergers and acquisitions anyway,
but also with the fact that it may be a credible route know the consumer organisations are saying that

they feel that this Directive is silent on the issue ofto go down to find some kind of compromise which
has harmonisation in mind? debt, and that perhaps we need to have a more

interventionist approach. Again, that is somethingMs McCarthy: If we get this Directive right—and of
that we may return to or look at in more detail incourse, that is the crux of the Second Reading—I
Second Reading. I would add, just for the processesthink benefits will flow to industry from it, but at this
of procedure, that, because we signed oV the Firstpoint in time I think industry will inevitably say that
Reading of this Directive under the old Parliament,a Directive they see as having too many information
under normal circumstances, you can only re-table inrequirements in it, is actually going to be more
Second Reading those amendments you tabled inproblematic for them in terms of delivery. That is
First Reading, but because we have had a change ofperhaps the reason why they feel this Directive is not
Parliament, we have more scope and more flexibilitygoing to help them achieve the objective of creating a
to introduce new amendments if we choose to do sosingle market in this area, and therefore they would
in the light of new evidence that might come forward.like to look at the other options of setting up

subsidiaries or mergers and acquisitions. It does not
prevent them from doing that. The experience of the

Q139 Earl of Dundee: Consumer representativesprevious Directive was that the market was too
have told us of two complaints: firstly, that thefragmented. We are now trying to address those
modified Directive pays insuYcient attention to theissues, but we do not address those issues by
post-contract conduct of lenders, and secondly, thatundermining consumer protection. We have to make
responsible lending is poorly defined within thesure that we have good consumer protection in the
Directive. Do you agree with these criticisms, and ifdelivery of credit products as well.
so, what changes would you like to see?
Ms McCarthy: On the issue of responsible lending,
the modified Directive actually removes the termQ138 Baroness Gale: I want to ask you about the

level of indebtedness within the European Union. “responsible lending” and moves more towards—
which I can give you some information on—a duty toThere is a lot of evidence around to show that within

the UK there is a rising level of indebtedness and all advise, pre-contractual information and enhanced
information requirements, with the view that, if wethe problems associated with that. To what extent do

you think these trends are reflected in other have more information for consumers, we enhance
responsibility for the providers or the lenders, to beMember States?
more specific in terms of their sales, marketing, thenMs McCarthy: That is a very interesting question,
we believe we may end up with a better approach toand I am glad that you put the question to me. I asked
responsible lending. It is very important to say thatmy secretariat, my members of staV, to look at
we know, from evidence, in the UK that poor lendingexactly what can be done on levels of indebtedness in
practice is often a source of bad debt, so I think therethe EU. The first point to be made is that it would be
is a very strong connection here, and that iswrong for us to try to solve some of these issues
something, that we will need to look at in Secondthrough this Directive. Clearly, this is not the place to
Reading. The key issue for us will be the diYculty ofdeal with indebtedness, although we can oVer better
monitoring and enforcement in this area. How will itquality products and give information that can
be monitored? Presumably, it will be back in theperhaps prevent indebtedness. The last study that
Member States. However, if you are monitoring backwas carried out in the European Union by the
in the Member State, a range of diVerent productsCommission was in 2001, and I think that is the most
from diVerent EU providers, that does raise somerecent study we have had. It is available on the DG
questions. How will you enforce these duties forSanco website, for those that would like to consult it.
advice requirements as well? Because we have notIt states that in 1996—a good 10 years ago now, so
actually discussed the changes that have been madeout of date from that perspective—18 per cent of the
yet in the Committee, I cannot give you a definitivetotal population over 18 years and 16 per cent of all
answer in that area, but I would say that we thinkEU households were over-indebted. I think it might
assessing consumers’ creditworthiness, on the basisbe very useful, with the inspiration of the question
of accurate information could prevent some of theyou have asked me, from my perspective as
problems. We also feel we would want to furtherCommittee Chair to ask that we have another study
check creditworthiness, before a consumer will bedone on this subject, in order to update the previous
given a loan or a credit agreement, but of course, herestudy a decade ago. I think it would be interesting, at
we run into problems with the industry, who say to usthe same time as we will take this Directive forward

and implement it, to be able to have a reference point that introducing these checks would significantly add
to the lenders’ and credit suppliers’ regulatoryas to whether there are changes when you bring in

new products across the board. The Directive needs burden. So again, this is an issue we will have to
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pre-contractually or following the contract. What wediscuss in terms of what is a duty to advise, what it
would entail, what the requirements would be and have found very useful is that the Commission has

maintained, in its latest proposal, the concept that awhat would be an adequate explanation to a
consumer of what is contained in the agreement, creditor does not just fulfil the pre-contractual

requirements, but they have to provide additionalwhether that is given on request or whether there is a
duty to provide that information from the outset. explanations in order to enable the consumer to take

a well-informed decision as to whether they canThese are all issues that we think flow into and relate
to responsible lending. aVord to take on board that loan or that credit. Of

course, part of the debate that has taken place in the
Committee is that the consumer is ultimately alwaysQ140 Earl of Dundee: Following your earlier
responsible for the final decision to conclude anremarks, do you believe that UK legislation provides
agreement. That has sometimes been one of thea useful model? Would it be better to leave Member
diVerences between political groups, because weStates to define responsible lending within their
certainly felt in my group that lenders neverthelessdomestic legislation in terms that suit their own
have a duty to put the consumer in a position tocircumstances?
assess the advantages and the drawbacks that comeMs McCarthy: That depends really on what happens
from a loan, what happens subsequently. There couldwith the revised proposal to replace responsible
well be an argument to give the Member States muchlending by the duty to advise and information
more flexibility to adapt their implementation law torequirements. I believe the information requirements
the situation of their own markets. That wouldcould make up one element of the hybrid approach
probably be helpful.I mentioned, where you would have full

harmonisation in that area, so that the information
requirements would be common across the board. Q142 Chairman: There you would go for what you

might call the previous position of trying toThe question is what happens with replacing
responsible lending with the duty to advise and more encourage better regulation at a Member State level?

Ms McCarthy: Yes. The view of the Commission isspecific information requirements. Again, it might be
helpful to us—I am not sure when you will be that responsible lending can be encouraged by getting

the information requirements right and making theproducing your Report—to look at what your
proposal would be in this area. I do not believe we consumer aware from the outset what these penalty

payments would be. The other argument that haswill come back to this issue now until at least the end
of the Summer, September/October at the earliest. been made is that as soon as the consumer is in

default, they are told immediately, not subsequently,
when these debts have ratcheted up, as you rightlyQ141 Chairman: I think we will have done our
say.report by then. Obviously, it will have a slightly

interim character, because we have moving scenery
here, and week-by-week and month-by-month things Q143 Chairman: On this question of mutual

recognition, is it your understanding that Articleare changing. So we will only be able to make a report
which tells the world our reactions to what has 21(2) enables lenders to rely on their own law rather

than the borrower’s law on such aspects ashappened so far. The last words will have to be
“Watch this space”, because other things are going to responsible lending, pre-contractual information and

the right of withdrawal, and that borrowers need notbe happening. If I can return to responsible lending,
one of the aspects which some of the consumer be told which law would apply?

Ms McCarthy: Both these questions raise issuesprotection organisations in the UK drew to our
attention was the really very reprehensible conduct of which relate to the debate that we continue to have

and not just on this legislation. We have just had thedebt collectors and the way in which relatively small
debts (which are overdue; I am not trying to conceal same debate on the issue of the Services Directive, on

the country of origin principle, and whether thethat fact) nevertheless are racked up so that the
person, instead of owing maybe £40 or £50 or £100, principle of mutual recognition is in the interests of

the consumer, what applicable law is in place andsuddenly finds that, because of the penalties that have
been imposed, their debt is several hundreds of whether the consumer then needs to know 25

diVerent consumer legislations. Our view, certainlypounds, quite disproportionate to the original cost or
value of the object for which the debt was first my view, in legislation that I have worked on has

always been—I have worked on the Brussels Iincurred. I do not know whether you had any
thoughts on post-contract conditions as well as pre- legislation; I am also working on the Rome I and II

pieces of legislation in the Legal AVairs Committee,contractual conditions, such as information.
Ms McCarthy: We have not discussed it specifically in that we should stick with Rome I, and what we have

done, for example, in the Services Directive is toCommittee yet. Certainly, the banking industry did
not want us to go for very specific information, either remove entirely consumer contracts from the scope
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Q148 Chairman: Yes, I understand that. That is anof the Directive and the country of origin principle
the scope of mutual recognition. There is no view at interesting point. When I was on a diVerent

Committee I actually worked on that issue, so it isthe moment of the Committee or of the Parliament
on this, and therefore, again, it is something we will something that finally I understand. These legal

points are not always immediately apparent to everyhave to deal with in Second Reading, but if you look
at the vote we had on the Services Directive, we opted member of every committee in their Lordship’s

House, I can assure you. What about the moreto apply Rome I in terms of consumer contracts, and
they are not subject to the country of origin principle. detailed point where the whole question of the

creditor’s rights applies only where maximum
harmonisation applies, but that you do not have toQ144 Chairman: Is there not a draft regulation on
notify a debtor that that is the situation? In othercontractual obligations which says that consumer
words, the debtor does not necessarily know when hecontracts should be governed by the law of the
contracts an obligation to a creditor that theMember State in which the consumer has habitual
creditor’s law is the law that applies if something goesresidence?
wrong with the debt. There is no apparent need toMs McCarthy: Yes, that is the case.
inform the debtor or person taking out the loan that
this is an obligation. I am interested in your point

Q145 Chairman: Why does that still allow the about where the case takes place, but this is a slightly
lender’s rules to apply under this new regulation on diVerent point.
consumer credit? That is where we are finding a bit of Ms McCarthy: Yes. We have not had a discussion on
diYculty in understanding. It is a contractual this issue as yet, and I would not want to pre-empt
obligation. what the Committee members would say. All I would
Ms McCarthy: Yes. say is the question you are asking is a question for us

in the Committee, and we have concerns whether we
can solve that issue, again, through the informationQ146 Chairman: So why does one law or may one
requirement, so it is made very clear to the consumerlaw apply to contractual obligations in some senses
that the credit agreement they are signing is based onand not in other senses?
the terms and conditions of that company where it isMs McCarthy: The best answer I can give to this,
based. However, the right of redress is in theirbecause we have not discussed this in detail, is that
country of residence. That would need to be clarifiedmutual recognition related to the country of origin
in some way.principle, for the very reasons that you mention, is

under a great deal of scrutiny at the moment. How we
solved that problem in the Services Directive, for Q149 Lord Harrison: I would like to tackle
example, was to say that you can provide a service, so assignment. As you know, there is a requirement in
in this case you could provide a loan, on the basis of Article 16 for creditors who assign their debts to give
how you operate in your own Member State. notice of assignment to the debtors. That would seem
However, the Member State, as is the European clear, that the debtor would wish to know who was
Court of Justice Rule on the country of origin his creditor. On the other hand, we have had
principle, can impose additional public policy representation from UK businesses, who give as an
requirements. So you would be able to impose the example the practice of block discounting, where
rule, for example—under Rome I. I believe that is they do not necessarily inform the debtor. Their
what will apply in the case of delivering a service or argument would be that that is in the consumer’s
indeed in the case of a loan or a credit—that the interests, because there is less bureaucracy, less cost
consumer has the right to conclude the agreement in to them, and in the end, they can pass that on to the
their own Member State, but would be able to go to consumer. So what first of all looks like an advantage
court, if something goes wrong in terms of redress, in to the consumer to be told that the debt has been
their own Member State, not where the company is reassigned may be a disadvantage, although they
based. That has been a very important issue for us. may have better understanding and clarity of what

the situation is. What do you and your Committee
feel about that tricky one?Q147 Chairman: That is the location of cases.
Ms McCarthy: It has not been discussed at all inMs McCarthy: Yes, the applicable law issue as well.
Committee. I think the view has been that the Article,This is an issue that we are continually now trying to
as it stands, refers more to securitisation only andclarify and refine, not just in this Directive but
that is just one method that is used by banks forlooking at how we get the balance right between
transferring credit risks or for refinancing. I thinkensuring that a company does not have to comply
there is a concern that the way the Article is draftedwith 25 diVerent sets of rules, but the consumer has
could create some confusion, and the question, isthe right of redress if something goes wrong, in their

own courts. whether the consumer will see any benefit. But we
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raised about non-delivery, et cetera, we will look athave not actually looked at what we would propose
to do with this particular Article, and it has not been whether there is any significant risk associated with

that in terms of how the Article is drafted.something that has been in the forefront of our
discussions. Again, it is something I am very happy to
take back to the Committee and to look at in terms Q151 Lord Colwyn: It is not clear to me—maybe it is
of Second Reading. to my colleagues—when the 14 days start. Does it

start when you put the telephone down having fixed
the loan? Does it start when the loan is agreed? DoesQ150 Lord Colwyn: You have already discussed
it start when the goods arrive?consumer protection during your evidence so far, and
Ms McCarthy: No, it relates to the contract, whenobviously, protecting the consumer is very important
you sign and agree the contract. It is from when youto us. I wonder if you could give us your views on
conclude the contract. That is my understanding, butArticle 13—and I do not have it in front of me, I am
it is a very important question and it is something weafraid—which talks about the 14-day right of
should make sure is clarified in terms of thewithdrawal period. I am not quite clear. I think mail
implementing measures that we propose for theorder has a 14-day period automatically where you
Directive.can send it back if you do not like it. I am not quite

clear how the 14 days applies to other goods, but
what we are concerned about is that it is possible with Q152 Baroness Morgan of Huyton: You have
a 14-day period that the vendor might not want to already raised credit unions in your introduction,
hand the goods over until that period had actually which was interesting. It is an issue we have been
elapsed. I wonder if you could clarify that for me. concerned about in the Committee. If I can just ask a
Ms McCarthy: We had a number of diVerences two-pronged question, in terms of your colleagues on
between diVerent national delegations, not so much the Committee, do they regard the limitation of the
politically, on how many days the right of withdrawal exemption in the Article at the moment as too
should be. The French members particularly wanted restrictive or do they think it is OK? How important
a seven-day right of withdrawal, because that is what do people see credit unions as throughout the EU, or
applies in their own national legislation. We went for is it primarily an issue for Ireland and the UK?
14 because it is the same as is applied in UK and Secondly, if I can ask you with your UK hat on, do
German law, so we decided to go for a longer period. you think simply that credit unions should be
The purpose of the right of withdrawal, of course, is exempt?
to give the consumer an opportunity to reconsider the Ms McCarthy: Dealing with your second question
loan or to get a better one elsewhere potentially, but first, my view is that we should just take them out. I
as I understand it—and again, it is something we will think it would be simpler to exclude them from the
have to look at in more detail in Second Reading— scope of the Directive, and I do not see any good
the right only relates to the credit contract, and it is reason to have them in. The diYculty we have,
not a right to withdraw from the sales contract. As particularly in Ireland, is that the credit institutions
you have rightly said, potentially there is concern have argued that they are competing, and therefore it
around negative eVects, such as delayed delivery of would be unfair for them not to be covered by the
the goods, and a reduction in the time frame from 14 same rules and regulations. I think that is not the case
to seven days has also been discussed. So, we would in the UK, certainly. My colleagues in Ireland jointly
need to return to this issue. We have other pieces of signed amendments with me to exclude credit unions.
legislation that already have a 14-day right of Again, we will have to revisit this now in Second
withdrawal. For example, distance marketing of Reading. For me personally I do not believe they
consumer financial services already provides for that, should be within the scope, but so whether you solve
and I am not aware that we have had any significant that with the light touch or try to give them an easier
problems with it. In that case, of course, the risks are ride, I do not think solves the key issues. I simply
greater when you are dealing with consumers by believe credit unions should not be within the scope.
distance selling rather than those that are conducted You rightly pointed to the fact that there is not a lot
face to face. Again, I understand that under UK of sympathy for this among other EU Member
law—I could be wrong—for hire purchase and retail States, because they really do not have this problem.
credit agreements, concluded in premises are not The way I managed to get this in first time round with
cancellable, and the extension of a right of my Irish colleagues was to trade it against some other
withdrawal, we think, to all consumer credit aspects of the Directive, so I supported some of the
agreements could be beneficial to the consumer and German proposals in the Directive, in terms of
could actually promote some transparency in terms information requirements, to be able to get out the
of how the products are presented. It could, more credit unions, and I suppose we will have to look at
importantly, as we said, give consumers time to the same issue again. For some reason, we may have a

better possibility to remove them with Commissionerarrange for themselves the best credit. This point you
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things you did not say or would have liked to haveKyprianou, the new Cypriot Commissioner, because
said, as I said before, we would very much like to haveCommissioner Byrne, as an Irish Commissioner, I
the benefit of your wisdom in this respect. I think webelieve, was unduly influenced by the Irish banking
have all found this a very interesting session, veryorganisations to keep them in the Directive. I think
focused and bringing a completely diVerent insightwhat will be very helpful for us is that we will have to
into the process, as well as into the thinking ofmake the case on Second Reading for why they
Parliament. That has been very valuable for us.should be excluded totally from the scope, and so we
Thank you once again.are going to have to look for some very good
Ms McCarthy: I am certainly happy to do that. I hopearguments. We have worked very closely with the
that we might be able to receive you as a delegationcredit organisations and institutions, and we have
perhaps when we discuss this issue in Committee. Ithad them out lobbying with us. We have had
might be interesting for you to hear the diVerentreceptions for them in order for them to be able to
national perspectives. There are a lot of clarificationsmake their case, and we will continue to do that from
that we will need to gain. For example, what I did notthe Second Reading, with the view that we hope we
mention was that on Section 75, the view is thatcan simply take them out of the scope of the
Section 75 of the Consumer Credit Act, in terms ofDirective. I do believe that, while for larger credit
joint and several liability, would be protectable in thisinstitutions it may not be so diYcult to comply with
Directive. To me that is not so clear, frankly, because,this Directive, for those that are small and just
if you argue for maximum harmonisation, thatstarting up, they are likely to disappear under this so-
means you cannot go beyond, you cannot havecalled light regulatory touch, and I think that would
additional consumer protections, which means thatbe detrimental, particularly, as I said, to poor
joint and several liability would be at risk. However,neighbourhoods who rely very much on this as an
before I came here yesterday I asked the Commissionalternative, aVordable form of credit.
staV whether it was quite clear that we could continue
with this consumer protection policy, and the

Q153 Chairman: Thank you very much indeed for Commission said that it would still be possible to
giving us a very valuable insight into the thinking of retain this under UK law. There are, I think, some
the Parliament and also your comments on the new areas that are a little bit unclear, and of course, the
regulations as they are proceeding. As I say, we will one issue that we insist on in relation to better
have to produce a report fairly soon, and it will be a regulation is that we have legal certainty and clarity
report on the situation as it currently obtains. We in our texts, otherwise regulators cannot regulate.
hope it might be helpful to other people who are Thank you very much for inviting me. Your
involved in the process. Of course, it is principally questions were very pertinent, and it will be useful for
advice to the Government, if you like, on how they me to now look at a couple of areas where I did not
should approach the negotiations and so forth. That have definitive answers that I think we will raise in the
is the purpose of all this work. If anything else occurs context of the Committee’s debate.

Chairman: Thank you very much indeed.to you as you are sitting on the train going back,
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Memorandum by Professor Stephen Weatherill, Jacques Delors Professor of European Law,
Somerville College, Oxford

EC CONSUMER LAW—CONSTITUTIONAL CONSTRAINTS AND THE “POLITICAL BARGAIN”

1. Article 5(1) EC asserts that the EC is competent to legislate only where so provided by its Treaty. In the
field of consumer protection, Article 153 EC grants a legislative competence, but that provision is narrowly
drawn and, in any event, it has been available only since 1993 (on the entry into force of the Maastricht Treaty).
However, the competence to harmonise laws in pursuit of market integration has always been part of the EC’s
armoury. The relevant Treaty provision today is Article 95 EC. Where laws diVer State by State, the creation
of an integrated market may be impeded. The classic EC response is the harmonisation of such laws in order
to establish a common rule. In this way Community laws come into existence in order to integrate the market,
although their incidental eVect is additionally to (re-)regulate it. And in so far as the national rules subjected
to the discipline of harmonisation are rules of consumer protection the end product is a form of
“Europeanised” policy governing consumer protection. So has grown the body of EC Directives aVecting
consumer law—among them those dealing with aspects of the law of consumer credit.

2. However, there is a constitutionally shadowy side to this story. The EC’s harmonisation Directives have
been adopted as measures of market integration, even though in truth pursuit of that aim was not always the
background political reality. In fact, many of the EC’s Directives aVecting consumer protection reflect long-
term political commitment to an EC consumer policy, and not a serious belief that harmonising rules on (inter
alia) consumer credit is a key component in promoting an integrated economic space for Europe. Use of the
Treaty legal base governing market-making harmonisation has sometimes been a convenient legislative fiction
in order to evade the absence of any general regulatory competence conferred on the EC. This was a matter to
which the Court drew attention in its famous Tobacco Advertising judgment of 2000 (Case C-376/98 Germany v
Parliament and Council), when, for the first and so far only time, it ruled a measure of harmonisation invalid
because it did not make an adequate contribution to the quest for an integrated market. This “creeping
centralisation” is disturbing—legally, politically, culturally. However, as a simple matter of empirical
observation, the EC’s institutional architecture—and I don’t just mean “Brussels”, for this process is driven
powerfully by inter alia Member State interests expressed in Council—has proved capable of putting in place
a broadly conceived programme of consumer protection legislation at EC level, underpinned by regulatory
choices in favour of information disclosure and a right of withdrawal.

3. However, this “political bargain” underpinning the growth of an EC consumer law had an extra dimension.
As explained, a functionally broad reach to the programme of legislative harmonisation was accepted. But
with it came also an acceptance that the EC rules would operate only as minimum standards. For example,
Directive 93/13 on Unfair Terms in Consumer Contracts is stated to be “minimum” in character, which means
that it therefore does not preclude the application of stricter control of unfair terms under national law.
Directive 85/577 governing “Doorstep Selling” provides another example of this minimum model, and its
impact was addressed and elucidated by the Court in Buet (Case 382/87). A French decision to ban doorstep
selling of certain materials was not treated as pre-empted by the existence of the Directive which governs
exactly that marketing practice and which requires only that the consumer be given a seven-day cooling oV
period after concluding such a contract. The Court took the view that the Directive’s minimum character
permitted stricter rules even where they obstructed imported goods, provided only that they were justified
(which the Court thought they could be, given their function of protecting vulnerable consumers). And Article
15 of Directive 87/102 provides the leeway for Member States to set stricter rules governing the regulation of
the consumer credit market.

4. “Minimum harmonisation” is harmonisation—in the sense that there are common EC rules. But whereas
Member States may not fall below the standard mandated by the Community rule, they are permitted to rise
above it. Minimum harmonisation sets a floor of common EC-wide regulation, but the ceiling will vary State
by State according to local preferences to regulate more intensively than is required by the EC rule.
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Admittedly, it is not always the case that the EC sets only minimum rules. For example, in Pippig Augenoptik
v Hartlauer (Case C-44/01) the Court refused to allow scope for national suppression of comparative
advertising that met the requirements of Directive 97/55. But as a general observation where harmonisation
of rules protecting the economic interests of consumers has been pursued by the EC the normal approach has
been to set minimum rules.

The Commission’s Policy Switch (And Perhaps the Court’s Too)

5. “Minimum harmonisation” is under attack. The Commission’s Consumer Policy Programme for 2002–06
revealed a growing preference for full or maximum harmonisation (COM (02) 208). It advocated a “move
away from the present situation of diVerent sets of rules in each Member State towards a more consistent
environment for consumer protection across the EU”. As far as protection of consumers’ economic interests
is concerned, it is stated that there is a need “to review and reform existing EU consumer protection directives,
to bring them up-to-date and progressively adapt them from minimum harmonisation to full harmonisation
measures”. A key priority in this move to full or maximum harmonisation is “to minimise variations in
consumer protection rules across the EU that create fragmentation of the internal market to the detriment of
consumers and business”. So the driving force behind the Commission’s new insistence on the virtues of
maximum harmonisation is the project of market integration, which is presented as beneficial to both business
and consumers (cf the emphasis on improved competitiveness which laces the October 2005 modfied proposal
on consumer credit). The change in strategy is motivated by the perceived inadequacy of minimum
harmonisation as a technique to achieve an integrated market. So the Commission clearly proposes to break
the pre-existing “political bargain”. That, as explained, embraced a broad approach to the scope of
harmonisation coupled to the setting of minimum rules. Now the Commission will focus its legislative
proposals more closely on areas where legislative diversity hampers cross-border trade, but it will propose
maximum EC rules in those targeted areas in order to suppress the fragmenting eVect of local regulatory
diversity above the EC “minimum”. (It is moreover plausible—indeed, it is logical—that this quest for a more
unified regulatory environment will take the form of an emerging preference for Regulations over Directives).

6. This has provided the basis for the Commission’s more detailed legislative proposals. Directive 2002/65 on
distant selling of financial services was the first measure in the heartland of EC consumer policy to reflect this
new policy preference. Directive 2005/29 on unfair commercial practices also follows the maximum
harmonisation model. And in its recent work on the future of European contract law the Commission has
dedicated itself to maximum rules: the October 2004 document (COM (2004) 651) refers critically to perceived
failings of a minimum model.

7. There is also lurking in the background an ambiguous point of EC constitutional law. Legislative practice
tells us that minimum clauses in measures of harmonisation are perfectly normal. But at least one
interpretation of the Court’s Tobacco Advertising ruling is that this practice is constitutionally flawed. Tobacco
Advertising appears to insist that a harmonisation measure must ensure access to the market of conforming
imported goods, and confines the application of stricter rules to domestic goods alone. In the subsequent
ruling in ex parte BAT (Case C-491/01) a plank in the Court’s reasoning approving the validity of that measure
of harmonisation was the presence of a market access clause. And in the wake of Tobacco Advertising the
annulled measure was replaced by a more tightly drawn Directive—which duly includes an explicit free
movement/market access clause (Directive 2003/33). If the Court has held that it is a condition of the validity
of a measure of harmonisation that it excludes the possibility of States making stricter demands of imports
than are envisaged by the EC act itself then this would unquestionably strengthen the capacity of legislative
harmonisation to integrate markets. But did the Court really intend to demolish the validity of past legislative
practice embracing “minimum harmonisation”? Why did it ignore its earlier Buet ruling, which seems to
acquiesce in the model of minimum harmonisation (under the Doorstep Selling Directive)? Why, in decisions
subsequent to Tobacco Advertising, has the Court ignored that ruling and reverted to the assumption already
found in Buet that States may be able to justify rules above the harmonised norm provided the Directive
expressly authorises this possibility (eg DocMorris (Case C-322/01) and Herbert Karner (Case C-71/02))? My
own view is that on the murky state of the evidence the Court should not be taken to have excluded the
possibility of minimum harmonisation pursuant to Article 95. But, pending clarification, the least one can say
is that the constitutional status of minimum rules in measures of harmonisation is ambiguous. This may act
as a constitutional dimension which the Commission could employ to support its own policy-based preference
for shunning minimum rule-making. Both Court and Commission, in diVerent contexts, are challenging the
long-standing “political bargain” of EC consumer law.
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The October 2005 Modified Proposal on Consumer Credit

8. The October 2005 modified proposal on consumer credit is clearly rooted in this new policy. It aims at full/
maximum harmonisation. In some respects it is less than helpful in choice of terminology. It refers to
harmonisation and mutual recognition as if they are distinct concepts, though it does not amplify the matter
(p 7). A rule of “mutual recognition” would require states to admit to their markets goods and services
complying with the law in their home state. The EC Treaty contains no such principle. Instead (famously
developed in the Cassis de Dijon case) it enshrines a non-absolute principle of mutual recognition. This means
that provided a convincing justification for demanding compliance with local standards can be shown, goods
originating elsewhere made according to diVerent standards may be excluded. Where such host state rules are
shown to be justified, they may be replaced by harmonised EU-wide rules. It would be possible in principle
for that harmonised rule to be “no-rule’: ie, the EC could lay down no standards of its own beyond merely
stipulating that provided a product or service meets the requirements of its home state, it is automatically
entitled to free access to the markets of all other member states. That would constitute unconditional mutual
recognition, mandated by the EC legislature. But I know of no instance where an EC measure follows this
model. The norm is for the EC’s harmonised rule to set (common) standards of health or consumer or investor
protection, which are then applied by all Member States. Home state and host state rules no longer diVer and
market integration is advanced—but not according to a wholly deregulated pattern. It is mutual recognition
but underpinned by a common core of harmonised rules which all Member States are expected to enforce.

9. The October 2005 proposal refers to full (or maximum) harmonisation but adds that “a degree of
flexibility” is left to Member States (p 7). The reference here seems to be not to the pre-emptive eVect of the
regime on national competence but rather to its material scope. Recital 9 of the October 2005 modified
proposal concerns material scope: similarly the phrase “Insofar as this Directive contains harmonised
provisions . . .” in Article 21(1) refers to its inapplicability to matters falling out with the field of
harmonisation. There is “flexibility” for the Member States in the sense that they may choose how to act in
these unharmonised areas. By contrast recital 10 is clearly directed at pre-emptive eVect. It describes this as
the principle of mutual recognition—it is assumed that compliance with the rules of the home state (which
include the common regulatory standards agreed at EC level and found in the Directive) is enough to
guarantee unrestricted access to the markets of other Member States. This then is found in more detailed legal
form in Article 21(2). This is not concerned with granting “flexibility” to the Member States. Quite the reverse.
It would lead in some circumstances, as far as I can see, to a consumer being deprived of legal protection under
domestic law because of the Directive’s re-distribution of competence to the trader’s home state. That is how
maximum harmonisation operates. A central policy question asks whether the advantages of economic
integration justify such a shift.

Concluding Remarks

10. The consequences of maximum harmonisation are dramatic. Minimum rule-making leaves space for
upgrading consumer protection via the adoption of stricter local rules. If maximum rules are adopted the
national rule-maker loses that competence. The site for law reform is the EC itself. So fixing the scope and
content of the EC regime is of crucial importance. The Commission, of course, does not neglect a policy
commitment to levelling the field at a high standard of consumer protection—but what this means, and how/
whether it can be guaranteed, evidently becomes vitally important. And crucial questions of interpretation
(about the meaning of the Directive and the scope of its exclusion of national choices) remain open, their
answers hard to predict. In the case of the October 2005 modified proposal on consumer credit, understanding
the precise meaning of the provisions to which cross-reference is made in Article 21(2) is clearly vital to
grasping the impact of the measure on national law—yet I suspect that precise meaning is elusive. A connected
consequence is that the national rule-maker, in implementing a maximum measure, is required to be a great
deal more thorough in its approach than would apply under a minimum measure. National rules that are
stricter than the EC standard must be eliminated under a maximum model, but may be retained under a
minimum model.

11. The risk from the consumer perspective is that common rules pitched at a maximum level will—at least
for some groups of consumers, in some Member States—result in a depreciation in standards of protection
from market failure and/or market inequities. Moreover the space for regulatory experimentation is closed oV
under a model of maximum harmonisation. I argue that one can coherently pursue a strategy of minimum
harmonisation even if one must admit that minimum rules are less forceful than maximum rules in achieving
a truly integrated market. Harmonisation at a minimum level goes part of the way to levelling the commercial
playing field, while also respecting a limited space for the expression of local regulatory autonomy in the
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promotion of a high level of consumer protection (itself an objective set by the EC Treaty, see Article 153(2)
EC). My general view is not unfavourable to the virtues of maximum harmonisation as a means to promote
an integrated competitive market for Europe, which should serve the interests of business and of consumers,
but at the very least I would caution that there is a strong case to be made for regarding maximum
harmonisation as applicable only in particular sectors and only where its use has been carefully justified, and
its implications made fully transparent, in the prevailing sector-specific conditions. This would contradict the
Commission’s blanket insistence on the desirability of maximum rules.

8 March 2006

Examination of Witness

Witness: Professor Stephen Weatherill, Jacques Delors Professor of European Law, Somerville College,
Oxford, examined.

Q154 Chairman: Welcome to the Committee. Thank of Oxford. I will make a very brief opening statement
because most of the matters are covered in my paper.you also for your paper setting out your views on the
I do not hold myself out as having expertise in theproposal. We are going to focus today on the main
economics of consumer credit markets; I do not holdlegal issues raised with us in evidence. I should just
myself out as having expertise in the intricacies ofperhaps warn you that most of us are not in fact
national consumer credit legislation across the 25lawyers; so, if you would make your responses in a
Member States; I do hold myself out as havingway that we can easily comprehend, that would be
expertise in European community trade law. So, Ihelpful. I just have a few notes about the session. It is
guess that is the evidence that you are looking toopen to the public and will be recorded for TV or
draw on for the purposes of crafting your overallradio broadcasting or webcasting. A verbatim
jigsaw. My position is that I think that maximumtranscript will be taken of your evidence and that will
harmonisation is clearly a break with the existingbe published on the Parliamentary website and in an
political bargain in the field of EC consumer lawannex to the Inquiry Report. A few days after this
which has been focused on minimum harmonisation.session, you will be sent a copy of that transcript and
I am not opposed in principle to a model of maximumif you feel that it misrepresents what you said, or if
harmonisation; in fact I think that the consumer canyou want to make corrections, you are very welcome
clearly benefit from the advantages of economicto do that. But I ask that you do that as quickly as
integration which flow from the maximumpossible because we have to move on quite fast on
harmonisation model, those of wider consumerthis Inquiry. Again, if we have reached the end of the
choice within a more competitive market. I think thatsession and you feel there are matters which have not
the important questions about a maximumbeen fully explored, or you have additional things
harmonisation regime are targeted on the content ofyou want to tell us or additional points that you want
that regime because a maximum harmonisationto make about the items we have been discussing, you
model involves a redistribution of legislativeare very welcome to submit supplementary evidence
authority away from state level to EC level. It iswhich will be taken on board in just the same way as
crucial to determine what should be the standard ofyour evidence before us today. The proceedings will
consumer protection which is set at EC level. So, thehave to be adjourned if Divisions are called during
inquiry is both a constitutional inquiry as isthis session, but I do not think there will be any and
inevitable in the choice about maximumtherefore I do not think that will apply. You should
harmonisation but it is also a choice about what shallhave had a note of Members’ interests relevant to the
be the content of the regime which is established inInquiry and you should have a copy of that on the
common at European level.desk before you. The acoustics in this room are bad,

so would you make sure that you are projecting your
voice, which I am sure you are more than competent Q155 Chairman: That has been one of our concerns,
at doing, as that will be very helpful to us. Before we obviously. Near the end, you really told us again
begin, would you state for the benefit of the record what you have said in your paper and I think that
your name and oYcial title, just so that it has gone applies only in certain sectors and only where it has
into the recording. If you want to make an opening been carefully justified. I am wonder whether you
statement, that would be very welcome and now will think that the proposed extension of maximum
be your chance to do that. So, over to you. harmonisation to consumer credit contracts,
Professor Weatherill: Thank you. My name is Stephen including maximum harmonisation of rules relating
Weatherill and my aYliation and title is the Jacques to pre-contractual information and the content of

agreements, has been shown to be justified. This hasDelors Professor of European Law in the University
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in places like the former Eastern European States, forbeen one of the key points that comes up in evidence
from other people, particularly of course from the example, there may be a very primitive credit market

without much development because they have onlyindustry which has an understandable interest in this
matter. I think it is one of the main problems that we just come out of a period when that was not really

part of their lives. Would you think that that greatneed to make sure that we have a clear view of and
that we fully understand. variety of diVerent markets actually should influence

the way in which people approach this particularProfessor Weatherill: I have not seen anything that is
proposal, particularly in the light of what you areentirely convincing. Documents from the
really saying, that there has never been a regulatoryCommission are not extensive. There was a 2001
impact assessment made on this particular proposal?communication in which the Commission identified
Professor Weatherill: Certainly I would be in favour ofthat the three main factors explaining the
a more intensive regulatory impact assessment.fragmentation of the consumer credit market in
Insofar as there are these enormous divergencesEurope were: first, the technical diYculties of
between the regulation of the supply of consumerpenetrating another market; second, the lack of
credit across the European Union—and I amsuYcient harmonisation of national legislation;
perfectly prepared to accept that there are thesethird, the developments of techniques and forms of
enormous divergences—then that is at least ancredit since the Directive was submitted by the
argument for harmonisation. If one identifies that theCommission and adopted by the Council in its
obstacles to the completion of the market in this areaoriginal form. So, it is partly arguments about the
are both technical and legal, then that would seem tostructure of the market and it is partly arguments
suggest that it is worthwhile trying to develop a moreabout the existence of laws which could be improved,
common legal framework in order to improve theand that is then used to make a case for clearer rules
possibilities for business to tackle the technicaland for rules pitched at a maximum level. As far as I
obstacles as well. I am not opposed to the value ofcan see, the Commission is proceeding by assertion
harmonisation in this area. It is possible thathere and not on the basis of empirically grounded
harmonisation is particularly appropriate in this areaevidence. I have not found anything which seeks to
given the existing fragmentation. All I would say isestablish a link between more harmonisation and a
that when I read the Commission’s documentation, Imore integrated market in the field of consumer
am not getting a sense of a rich inquiry having beencredit. In many sectors, I suspect that one would take
conducted into that.that for granted. That is to say, in many sectors one

would assume that the common rules would generate
a common market. It may be that the field of Q157 Chairman: There is a trade-oV, or there could
consumer credit needs rather more investigation than potentially be a trade-oV, in terms of consumer
that simple assumption because of the peculiarities of protection or the loss of consumer protection in, for
national practice, consumer divergence and so on. I example, the British market where it has been
would not be equipped to go deeper into that but, developed to a far greater degree than it has in other
certainly from what I have seen of the Commission’s people’s markets. Some people are making the
documentation, it is mostly an assertion that the proposal that if you have full maximum
value of common rules is best for a common market harmonisation, which actually we do not in this
and not a demonstration. present proposal, in fact you damage the consumer

rights that have already been established in this
country.Q156 Chairman: One of the problems about which
Professor Weatherill: Yes, that is right.we are concerned where we are in trying to influence
Harmonisation clearly is in the interests of thethe thinking process of the Department is that we
consumer insofar as it generates market eYciencieshave a rather higher level of protection for people
and wider choice but, as I said in my introductorywho take out credit than most other countries do. We
remarks, it is crucial to determine what the content oflearned last week that, in Germany, there are not
the re-regulatory common regime should be and,merely regulations that are at national level but there
insofar as the Community might, in adoptingare diVerent regulations at each of the several
legislation, remove existing protection againstGerman states or there may be several sets of
market failure or market inequity, then there wouldregulation amongst the German states. From our
be a loss from it.point of view, we have our own well thought-out and

fought-over protection and, on the other hand,
anybody going to operate in the German market Q158 Baroness Howarth of Breckland: Your paper,
would need to understand that it might make a which I found extremely interesting, gave me the
diVerence whether you bought your credit in feeling that the EU seemed to be really uncertain
Westphalia or some other German state. There seems about disintegration in terms of their markets and

that this is a key factor in disintegration. We had ato be such a diVerence in the situation. I imagine that
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Q160 Baroness Howarth of Breckland: So, for us,very diVerent picture from the industry in terms of
that is the key.what they saw as the way this market would go and
Professor Weatherill: Yes.in fact they thought it could flourish under very

diVerent rules. Why do you think that the
Commission is so concerned about disintegration, so Q161 Lord Trefgarne: The alternative approach to
much that they would press for the sort of uniform this of course is, if the Commission are hell-bent on
movement which in itself we believe would have a real single European consumer credit market, it would I
diYculty in relation to agreements and consumer suppose—and you are a much greater expert on this

than I would be—be open to the Commission to haveinformation and limited liability?
a single European law on this matter which wouldProfessor Weatherill: One point on which the
then apply in all Member States and that was that. IsCommission does present evidence is with regard to
there anybody, conceivably yourself, in favour ofthe size of the consumer credit markets in diVerent
such an approach?Member States and it identifies in its Explanatory
Professor Weatherill: I do not think so, no. You areMemorandum for the latest proposal that there is a
certainly right, one could envisage an EC regulationhuge consumer credit market in the United Kingdom
which dealt with all matters of consumer creditand a much smaller one elsewhere—I think Italy is
and which would therefore become the single rulethe State that it mentions in particular which is a
from which there could be no departure. The costs ofcountry of a similar size population to the United
such a regime would be immense, I think, in the senseKingdom but a much less developed market. So, at
of loss of diversity, loss of—least on that point, I think that there is an argument

that the consumer credit market in some Member
Q162 Lord Trefgarne: But secretly that is what theyStates is conspicuously underdeveloped compared
hanker after, is it not?with that of the other Member States. So, I think that
Professor Weatherill: I really do not think so. Perhapsthe Commission’s starting point, if one accepts those
30 years ago, perhaps even 20 years ago. I do notfigures—and I do not have the expertise to question
think Brussels thinks like that anymore.them—is that there seems to be a fragmentation in
Lord Trefgarne: I am glad to hear it.the market for consumer credit across Europe which

one would suppose would be addressed by the
Q163 Lord Colwyn: Could you say something aboutprocess of market integration to which the European
database access. Will all States have access to aCommunity has been devoted for 50 years. A
database?separate question is the question we have already
Professor Weatherill: Is this in connection with theaddressed, whether legal harmonisation is really a
proposals for a responsible lending paradigm?feasible way of proceeding to achieve the elimination

of fragmentation. But the Commission’s point of
Q164 Lord Colwyn: Yes.view is that fragmentation there is and that therefore
Professor Weatherill: The original proposals seemedthis project of seeking to reshape consumer credit
to be really rather ambitious and did seem to involvemarkets is economically worthwhile.
some very serious data protection issues which the
Commission, in the context of consumer credit issue,
had not really addressed. As I understand it, this

Q159 Baroness Howarth of Breckland: Do you think proposal is significantly less ambitious in its
that will have a negative eVect on the British market approach to defining responsible lending and would
in relation to information given to consumers and the not create the same sorts of problems.
way that they are treated?
Professor Weatherill: Again, the crucial question Q165 Baroness Greengross: Following on from the
would be at what level the regime of consumer last question directly, there seems to be a diVerence of
protection is set. If the rules were set at the British opinion between the industry and the Commission on
level, then there would be no impact on British this. There is no integrated cross-border market at
consumers in respect of the protection and there the moment and is that due to diVerences in national
would, I suppose, be a huge impact on British consumer credit laws or is that not really a very
industry because it ought to clean up all the markets important factor which seems to be a diVerence
elsewhere in Europe because it would already be there? What is your view?
operating to the relevant standards. I suppose Professor Weatherill: I have come to the conclusion
inevitably it is unlikely that the harmonised level that the approaches of the Commission on the one
would mimic the British level and that would be hand and industry on the other are compatible. It is
where the political negotiation would be directed and really just a question of diVerent points of emphasis.
that is where the maximum model makes getting the Although you suggest that the Commission’s

position is that the lack of an integrated market is duepolitical bargain right so crucial.
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both of these issues are really problems, ie if theto diVerences in national consumer credit laws, I
think in fact the Commission’s position is that the absence of an integrated market is attributable both
lack of an integrated cross-border market is due in to the absence of legal rules and to structural
part to diVerences in national consumer credit laws. deficiencies in the market, then we should be seeking
I do not think that the Commission denies that there to address both problems and therefore a
are other obstacles to the creation of an integrated contribution from legal harmonisation would be
market. On the other hand, as you say and I think justified and so too would the attempt to adjust the
correctly, industry evidence argues that such structure of the market. It seems to me that one does
diVerences are not a significant factor but I think not follow from the other; they are both part of the
industry accepts that such diVerences are a factor, same process. I think at least the Commission’s view
albeit not a significant one. So, I think that the is that the idea of this, I suppose, educative process of
Commission and industry share the view that there bringing national markets more into line over time is
are two distinct sets of problems here which impede one that is rather diYcult to get hold of. How would
creation of an integrated market for consumer credit. that be done? Who would do it? Presumably, industry
The absence of common legal rules on the one hand has an incentive to try and open up new markets but
and the technical problems, structural problems, the does not seem to have done a very good job of doing
diYculty of penetrating local markets without a so so far. So, it may well be that the best way to
significant local presence, on the other hand. I think proceed is both to develop a more integrated legal
that industry would put more emphasis on the latter structure while also expecting that there will be
problem rather than the former, as far as I can commercial incentives to bring together the
understand, whereas the Commission seems more consumer credit markets across borders.
concerned with the absence of common legal rules
than with the structural problems in the industry, but

Q169 Chairman: If I might just follow that by sayingboth industry and Commission are dealing with two
diVerent phenomena which explain the absence of a that Arleen McCarthy was saying that the wish of the
fragmented market. It is just a question, I think, of industry here to progress via acquisitions and
identifying which is the more important and how to mergers or the setting up of subsidiary bodies within
tackle both. diVerent Member States and then operating in those

Member bodies according to the local law was
perhaps less feasible than might be thought becauseQ166 Baroness Greengross: Following on from that,
there is a greater sense of national pride involved andin order to tackle both—and this is the second part of
growing within the European Union wherebymy question—would it be better to impose uniform
Member States are unwilling to see their marketsrules or would it be better, given what you were
being taken over by companies which originate insaying about our industry being much larger and
other Member States. Interestingly enough, in thismore developed than many others, before doing that,
country, we already have at least the Bank ofto encourage the development of consumer credit in
Santander now occupying quite an importantMember States where it is not very developed? If we

were all nearer to each other in the stage of position in the supply of consumer credit, but we do
development, could that be the time to impose not seem to worry about that and that is perhaps
uniform rules? because of our very strong market and our very
Professor Weatherill: Yes. Can I raise a small flag of strong position. So, it is possible that the optimism,
protest against the use of the word “impose”. The as it were, of our own companies that they could
Commission would propose these rules and they move into other people’s countries is a little bit of
would be adopted if a suYcient number of Member exaggeration. Have you any sense of this possibility
States— that a kind of nationalism in this respect is growing

in the European Union? There have been one or two
cases recently that indicate that that might be theQ167 Baroness Greengross: The Commission would
case.not impose; we would all impose!

Professor Weatherill: The Member States and the Professor Weatherill: I think I am in danger of being
Members of Parliament would impose. pulled out of my depth as a mere EC lawyer.

Certainly, there have been high profile incidents in
which protectionist sentiments have been ventilatedQ168 Baroness Greengross: Exactly.
by high-profile politicians. My tentatively-heldProfessor Weatherill: Obviously, the answer to your
suspicion is that these are concerns that have beenquestion depends on one’s view of which is the more
expressed largely for domestic political purposes andimportant obstacle, the structural problem or the
probably do not have much, if any, impact on theabsence of the rules. That depends, I think, on a much
practicality of everyday business and I very muchdeeper understanding of the structure of this market

than I possess. I think my temptation is to say that if hope that that is correct.
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commercial operator can access the whole of theChairman: We now move to the subject of mutual
recognition and Lord Trefgarne. market of the European Union. What deals are then

struck according to what law is simply the subject of
negotiation, local rules of contract law and private

Q170 Lord Trefgarne: We gather from the international law rules. So, when the Explanatory
Commission’s explanatory memorandum that the Memorandum from the Commission explains on
intention is to allow the creditor to rely on the law of page 8 that the result of this Directive would be
his home State as regards those provisions of the contrary to the result foreseen by Article 5 of the
Directive to which it refers, providing they are Rome Convention and specifically when the
compatible, instead of complying with the law of the Explanatory Memorandum says that either the law
host State which is, as I understand, the State of chosen by the parties or, in the absence of such
the lender. I think that is a slightly novel concept of choice, the requirements of the creditor’s home
the legislative application but do you think it is a country law would continue to apply, I do not quite
good idea? understand how that can follow. The position under
Professor Weatherill: If we set aside the issue of contract law is, as far as I can see, not aVected by this
contractual rights for the moment, it is not novel. It is Directive. So, what the governing law of the contract
the way many measures work, and the point that one would be would be subject to our normal approaches
would make is that although, as you correctly say, the to identify the governing law of the contract and
creditor would be allowed to rely on home State rules would not be aVected by this Directive. I am troubled
and would not have to comply with host State rules, by this because it does seem that the Explanatory
the point of a harmonised regime would be that Memorandum is claiming something really rather
anyway the rules would be the same, whether in the radical which is just not reflected in the text of the
home State or the host States, because they have been Directive itself.
harmonised. So, the function of harmonisation is to
establish common rules throughout the common

Q171 Lord Trefgarne: Are you saying that, if the lawmarket, so that traders in Member State A can
is the same in both States, then there is not a problem?penetrate the market of Member State B and would
Professor Weatherill: The trader will simply enter thenever need to worry about the rules of Member State
market which he or she is targeting, will conclude aB because they are the rules of Member State A. That
contract with the consumer and the contract will beis the starting point and that, of course, comes back
governed typically by a local law and maybe otherto the point of why it is so very important to fix the
situations that arise, but it will not be the case, as thecontent of those harmonised rules which both
Explanatory Memorandum suggests, that it will beMember State A and Member State B are busy
the supplier of credit’s home country contract lawapplying. If we then go on to consider what the
that governs the contract, not automatically.Explanatory Memorandum has to say about the

impact of this model of harmonisation, I think you
are right, it does seem to be something innovative Q172 Lord Trefgarne: But most likely the one. If we
and, frankly, I do not understand the Explanatory have a transaction where a lender in one country lent
Memorandum though I think I do understand the to a consumer in another country and the deal goes
text of the Directive. What it means is that there are sour, the sale was not eVected or something, then the
two separate issues that arise when a trader in lender is going to take action against the borrower
Member State A is seeking to penetrate the market of and he can do that in the law of his own country or
Member State B to do anything to sell consumer of the borrower’s country because the law is going to
credit for our purposes. The trader in Member State be the same, so it does not matter.
A might be faced by trade barriers in Member State Professor Weatherill: No, the contract law will not be
B where Member State B says, “You must do this; exactly the same. What this Directive is concerned
you must provide more information” or whatever with is dealing with the regulatory environment
and this Directive is clearly aimed at eliminating that within which the consumer credit market operates, so
possibility and that is what Article 21(2) is all about, that we have a harmonised rule governing the
that Member State B will not be able to say, “You information that the trader must give in advance so
must do this which is special to our local regime”. The as to comply with this regime. Contract law will still
second issue is the law that governs the contract be diVerent—you will have a degree of
which the trader in Member State A uses to sell to the harmonisation of contract law in Europe, of course,
consumer in Member State B. That, as far as I but there are rules of private international law that
understand it, is nothing to do with measures of serve to deal with problems that might arise because
harmonisation which are concerned to level the of diVerences between contract law as well. However,
playing field as far as administrative legal barriers to contract law is diVerent State by State and this
trade are concerned. The fact of harmonisation Directive admits it, for example, by referring

explicitly to the ability of Member States to chooseprovides the level playing field on which the
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law of another State. That would seem to me to betheir own rules on joint and several liability. All that
is the case now; all that will remain the case after this entirely inappropriate and unfair and damaging to

the process of European market integration becauseDirective. So, in your model of the trader in State A
going to State B, the deal going sour and there being it would generate enormous insecurity amongst

consumers and breed an unwillingness to deal witha breach of contract, the law of the State which is the
home of the law of that contract will be decided those traders from other Member States. So, it is

important that the consumer, who has the wideraccording to awkward and diYcult rules which we
have right now which would not be changed by this choice which flows from an existence of harmonised

legal regime, still, when actually concluding the deal,Directive, and the claim in the Explanatory
Memorandum that there will be a shift on this knows that he or she will be subject to local contract

law. I think that this Directive does not change theDirective to a preference for the suppliers’ contract
law just does not seem to me to be correct. current situation which more or less does guarantee

that to be the case. Insofar as the Explanatory
Memorandum is suggesting that this Directive wouldQ173 Lord Trefgarne: Can they not just agree in the
radically change that, I think it is not providing anfine print of the contract that the law of Country A or
accurate description of the text of the Directive itself.Country B applies?

Professor Weatherill: In principle, that is perfectly
possible; it is possible now. Q178 Chairman: Does the diYculty arise because,

according to the proposal, some of the legal
surroundings as it were to taking out a consumerQ174 Lord Trefgarne: It can just say it at the bottom
credit contract are going to be covered by maximumof this agreement, if they want it.
harmonisation but others are not? Is that a source ofProfessor Weatherill: Yes.
diYculty in this respect?
Professor Weatherill: Whenever one has a measure ofQ175 Chairman: You are really suggesting that the
harmonisation, whether it is maximum or minimum,Explanatory Memorandum is in eVect incorrect in
there will be limits to its material scope and the factwhat it is saying.
that there are such limits means that the regime willProfessor Weatherill: Yes.
involve assessment of the harmonised regime up to itsChairman: That seems to suggest a number of
material limits and then, beyond those materialobligations upon this Committee to really make sure
limits, the rules of the local jurisdiction. It is inherentthey fully comprehend that. I see our legal adviser
in the process of European harmonisation that theresitting behind you nodding his head!
is a certain degree of complexity involved in linking
together the harmonised rules with theQ176 Baroness Howarth of Breckland: If there is a
unharmonised national rules. The only way to get riddispute about a consumer issue, the Directive gives
of that complexity, to do exactly what Lordthe impression that the law of one country can be
Trefgarne suggests, would be to have just one singleheard in another and you are saying that those two
rule I suppose ultimately for the whole of Europelaws are likely now to be the same, but the impression
which, for obvious reasons, would be—is that we do not have that concept clear because

there might be diVerences. However, the contractual
Q179 Chairman: It might take a little time tolaw that then exists would be in a diVerent position
negotiate, might it not? Let us put it that way.from the other elements that were being heard in
Professor Weatherill: We do not have such a singlerelation to the environment, and where does that put
legal rule in the United Kingdom yet and I ratherthe consumer? In any case, is it not fundamentally
suspect that we never will. So, European Union, no.wrong to fail to tell the consumer which law would
Chairman: We were going to move on to Article 5 ofapply to the contract?
the Rome Convention but I think that is what weProfessor Weatherill: I think it is fairly obvious what
have been talking about.answer you expect; it is the answer I would give you.

It seems to me as a normative statement that one
would expect that the consumer should be fully aware Q180 Baroness Howarth of Breckland: Do you have
in advance of what the governing law of the any other views on compatibility with the Rome
contract is. Convention?

Professor Weatherill: As I have explained, I think that
the apparent dramatic collision between the proposalQ177 Chairman: That is the contract law.

Professor Weatherill: Yes, and that there should not in the consumer credit field and the Rome rule is not
the dramatic collision that it might initially appear.be a situation in which a consumer who is

approached by the trader from another Member As a general observation, I have some sympathy for
the idea that the contract should be wholly subject toState and concludes a contract with that trader

suddenly finds that that consumer is subject to the the debtor’s law from the perspective of encouraging
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harmonisation because it brings with it in theconsumer protection and encouraging consumer
confidence in willingness to show up across borders. I inevitability—
can see that there are diYculties from the commercial
perspective in that approach but the choices have to Q185 Chairman: There is some rigidity in that.
be made. Professor Weatherill:—of having to work through the

laborious Community system of law reform. Yes,
there is a degree of rigidity inherent in maximumQ181 Lord Trefgarne: It seems to me that we have

two thoughts on all of this. The first is to ensure that harmonisation.
the market is as open as it reasonably can be and that
means the minimum necessary constraints on Q186 Chairman: So, new products which, as it were,
companies going into the markets of other Member evade the maximum harmonisation rule because they
States and they will judge that in their own operate in a slightly diVerent way or whatever it
commercial interest. For example, they will want to might be, that would be less easy to deal with than it
be sure that if their agreement with another Member is at present when we can amend our own regulations
State goes bad, as I was suggesting, they would act or pass regulations under existing law in order to deal
properly to recover it, but no less and perhaps more with new types of product.
importantly it seems to me is the position of the Professor Weatherill: That could be the case and that
consumers. One can just imagine a situation where an is a good reason for having maximum harmonisation
innocent consumer is trying to buy a new car or measures which involve the establishment of rather
something, “Well, what about Estonia? They have a flexible framework rules, so that those rules can be
very good line in consumer credit” and he signs up adapted by enforcement authorities and by judges to
willy-nilly, but the consumer may be signing deal with new problems without the need to amend
something that he may later regret. If we can satisfy the legislation itself and the Directive on Unfair
ourselves on those two considerations, it seems to me Commercial Practices is a very good example of
that we have a basis for progress. having a relatively flexible regime designed to cope
Professor Weatherill: You are absolutely right. with new problems even though they might not be
European integration should be a win/win situation. foreseen at the time the legislation is brought in.
There should be the opportunities for business to
operate across borders and maximise profits and Q187 Chairman: I think this is quite an important
there should be an opportunity for consumers to point because if the Commission is correct in its
widen their choice within a more eYciently assumptions that maximum harmonisation is
functioning competitive market and, if we can get the necessary, which is really what they are saying,
balance right between opening markets at a proper anyway maximum harmonisation in certain aspects
level of regulatory protection, then we secure that is necessary in order to, as it were, give a push to the
win/win. broadening and growth of the market and the

benefits it would have to consumers, then, by
Q182 Lord Trefgarne: Everything is fine until you definition, you are going to have more products, as it
get unscrupulous lenders and unscrupulous were, being sold across Europe in terms of credit and
borrowers. so on and they need therefore to have a regime at
Professor Weatherill: Again, there has to be eVective European level—and I believe this is what you are
market regulation to ensure that the scrupulous do saying—in order to be able to deal with this and not
not lose out at the hands of the unscrupulous on impose market rigidities once these maximum
either side of the market. harmonisation rules have been put into eVect.

Professor Weatherill: That is right.
Chairman: Thank you very much. That was veryQ183 Chairman: Following on from the question

that Lord Trefgarne just asked, does it prevent helpful. I now turn to responsible lending.
Member States from bringing in their own rules to
meet the changes in market conditions? Q188 Baroness Morgan of Huyton: We have already
Professor Weatherill: Yes. touched on this in a way earlier on. Obviously, one of

our concerns has been the protection of consumers
and the representatives from consumer organisationsQ184 Chairman: That is what I think we were trying

to get at. that we have had before us are concerned that
responsible lending is not defined by the Directive.Professor Weatherill: If the problem which the

Member State perceives is one which is already Do you think that it could be defined better or is it
better left to Member States? Secondly—and I knowcovered by a maximum harmonisation measure, then

the way to solve the problem is to go to European that you said this is not an area of your expertise but
I am sure it is in comparison to most of us around theCommunity level and change the legislation. That is

clearly one of the major objections to maximum table—in very broad terms, do you think that, for
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of the points that they made about responsibleconsumers rather than for those who operate credit,
this Directive actually improves their choice while lending was that it did not end when you signed the

contract, it was also to do with the management ofgiving suYcient protection or do you think that it
really adds very little in terms of what their choices the contract and particularly the management of

default on the contract and therefore they did notare going to be?
Professor Weatherill: On your first point about really think—and this was one of the implications

there—that the maximised regulation aboutresponsible lending, I do not believe that I have
anything very useful to say. I went to the latest information and all that kind of thing was enough

to constitute responsible lending and they told usedition of my book to try and refresh my memory of
what I said about this notion of responsible lending about some pretty horrific things which go in this

country where tiny little debts escalate until they areand I found that I described it as “nebulous”.
totally beyond the ability of the person to pay
simply because of the way in which that default,Q189 Baroness Morgan of Huyton: That is what we
when it first occurs, is treated. I wonder whether youfound, I think.
have any views on that aspect of “responsibleProfessor Weatherill: I can understand the idea of a
lending”.paradigm of responsible lending; it would give
Professor Weatherill: I think it is enormouslyconsiderable potential flexibility to enforcement
important when we look at the proposals of thisauthorities to insist on what they perceived as good
Directive on providing information about levels ofpractice from lenders. Could it be defined more
interest and providing a right of withdrawal. Theyusefully? I rather doubt it. I find it hard to
are apparently important issues but they are notunderstand what is really at stake here if you go
important at all when you look at the horrific thingsbeyond the general idea that the lender should look
that go on in economically-deprived areas in thisat the circumstances of the consumer before
country that are way outside the legal regime andproceeding with the transaction. I think it would
have nothing to do with legal regimes but aredefeat the whole purpose of the notion of
criminal activity. Could this Directive have doneresponsible lending if one sought to pin down what
more to address these issues? I am not convinced. Iit means in precise circumstances. So, I doubt that
think that the process of European Community law-it could be the subject of a more helpful legal
making is concerned with integrating markets anddefinition; I doubt it is the sort of issue that a court,
regulating them at a European level. The sorts ofparticularly the European Court, could make much
issues that you have just mentioned seem to be muchof. So, I think that, if it is going to be in the
more appropriately dealt with at national level andlegislation, then probably it is sensible to have it in
perhaps at local level and with the enforcement ofthe legislation as a general statement of obligations
criminal law in those circumstances.on suppliers. It simply needs to be left for

development in practice and could serve a useful
function in that context. The general impact of the Q191 Chairman: I was going to say that
Directive—I am being tempted to stray beyond my enforcement would be an important part; it cannot
areas of expertise, but I suppose that I am easily be done at a European level.
tempted! I guess if it is true that the British Professor Weatherill: Absolutely not. I think you are
consumer market is extremely vigorous and right. The Unfair Commercial Practices Directive
competitive, then the advantages which would flow could have a supplementary role to play with regard
from the integration of markets across Europe to these sorts of post-contractual activities and
would initially largely be felt by consumers in other indeed Article 5(3) of the Unfair Commercial
Member States around the United Kingdom. On the Practices Directive encourages that account can be
other hand, I suppose that if British business is most taken of the particular context of the group of
powerfully geared up to take advantage of these consumers at whom unfair practices are aimed; that
opportunities, then the benefits would flow back to could certainly be used to take particular account of
the United Kingdom as well. So, without claiming disadvantage to consumers who are in diYculties
any expertise, this seems to me to be an area in with high levels of debt. So the EC’s contribution
which Britain is strong—it is strong in financial to this would be through the Unfair Commercial
services generally—and it may well be an area in Practices Directive which is directed at the general
which the United Kingdom is in a position to make regulation of the market rather than particular deals
considerable commercial gain. that have gone sour. On the individual level, I would

mention also the Directive on Unfair Contract
Terms which might have a role to play inQ190 Chairman: From the point of view of those
controlling, for example, a clause that allowed awho are concerned at the level of indebtedness of
lender to consolidate debt without reference to thepeople in this country, the Consumers Association

and other people who have given us evidence, one consumer. So, it would be necessary to look at the
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other hand, the minimum model does provide scopenetwork of European Community law, this
proposed Directive, the Unfair Commercial for national authorities to take account of the

particular concerns of their consumers and to put inPractices Directive and the Unfair Contract Terms
Directive, to understand the impact that the place rules that cope with local sensitivities. This

whole process involves balancing out the advantagesEuropean Community has on post-contractual
practices, but the most pernicious of all practices are from the maximum model, valued integration,

against the values of the minimum model measuredthose practices which are not within the European
Community’s competence to regulate. in regulatory diversity. The more one is convinced

that the maximum model will really advance marketChairman: We are almost at the end of our time, but
I wonder if anybody else wishes to take up any of integration in this area, the more one might think

that the consumer would benefit from thatthe points you have raised. These last two sets of
interviews have both produced, as it were, new ideas maximum model even though there would be costs

as well. The more sceptical one is that law can reallyor new ways of looking at the same problem which
is, I suppose, the value of having you before us integrate these markets, the more one finishes up

preferring a minimum model with the associatedbecause that is what we want to get from you.
scope for regulatory diversity and stricter consumer
protection.Q192 Lord Colwyn: I would like to ask you about

early repayment which is something that is not too
clear to me. Have you any views on that? Q196 Baroness Howarth of Breckland: This is the
Professor Weatherill: I do not think there is anything crux of the matter, is it not? It is whether you believe
I can usefully say about that. consumers benefit by one or the other and there are

two very distinct views about that, never mind the
structural issues that the industry are looking at.Q193 Lord Trefgarne: I have one final thought and

that is whether you have any ideas on the extent of Many of our consumer organisations believe that
the maximum harmonisation will damage our lawsthe exemptions which are being suggested. Some of

us, for example, are particularly keen to think that and our consumers whereas the Commission are
saying that, across the whole piece, it would benefitcredit unions, which we had in this country in the

traditional manner, should not be overturned by consumers. I suppose the question is, what are we
prepared to give up to maximise on that wider frontthis Directive. Do you have any views on that or on

related matters? and will it be so damaging for our own consumers.
Professor Weatherill: Yes.Professor Weatherill: I do not think I do, really.

Those are sector specific issues and sub-sector
specific issues and I do not think I have anything Q197 Baroness Howarth of Breckland: Is that not
useful to add. the crux of it?

Professor Weatherill: That is absolutely the crux of
Q194 Lord Trefgarne: In legal terms, there is no it. There are some consumer representatives who
reason why those provisions cannot be made, is will say that the maximum harmonisation model
there? will undermine our local consumer protection law,
Professor Weatherill: No. therefore we must oppose it. That is not good

enough. One has to accept that a maximum
harmonisation model will bring about anQ195 Chairman: Again, going back to this

consumer protection aspect, is this an area where intensification of market integration which is in the
consumer interest, among other interests. Plus, athe minimum harmonisation approach would be

useful? This Directive, as we all know, is only before maximum harmonisation model does not damage
local consumer laws if the standard ofus because minimum harmonisation has not worked

in terms of creating a European market, but are harmonisation is at the existing level. Those are
caveats which might be met in practice. So, thethere aspects, such as the way you deal with default,

which might be better approached by a minimum balance is certainly in the way that you have
outlined, but it is a balance between the consumerrather than a maximum harmonisation approach?

Professor Weatherill: I think this is exactly the trade- interest in market integration and the consumer
interest in stricter local laws. Both are in theoV that one has to make. The disadvantage of

minimum harmonisation from the consumer consumer interest; it is a question of choosing.
Chairman: I think that is a very suitable time toperspective is that it does not drive forward the

process of market integration as aggressively as a come to a conclusion. We are extremely grateful to
you for the evidence you have given us today. As Imaximum model. So, the consumer has less to gain

because the market is not integrated so powerfully say, we have had two successive extremely
interesting session looking at this from a diVerentand therefore eYciencies are lost, competitive

advantage is lost and choice is diminished. On the perspective, even your more professorial perspective
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valuable to us. Thank you very much indeed forand, prior to that, from the point of view of how
these things are dealt with and the ideas and so on coming. We are very pleased that you have been

here with us today because it has put things in athat have been under study now in the European
Parliament and those two have been extremely diVerent perspective and that is very refreshing.
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Present Colwyn, L Howarth of Breckland, B
Dundee, E Moser, L
Gale, B Neuberger, B
Greengross, B Thomas of Walliswood, B (Chairman)
Harrison, L Trefgarne, L

Examination of Witnesses

Witnesses: Mr Gerry Sutcliffe, a Member of the House of Commons, Minister for Employment Relations
and Consumer Affairs, Department of Trade and Industry, Ms Fiona Price, Director, Cross-Market

Interventions, Consumer and Competition Policy Directorate, and Mr Hugh Rawson, Assistant Director,
Consumer and Competition Policy Directorate, examined.

Q198 Chairman: Mr SutcliVe, thank you very much were to establish conditions for a genuine internal
market, to ensure a high level of consumer protectionfor coming to see us today. We are getting to an

important moment in this inquiry so your evidence is and to improve the clarity of European regulation by
going to be very helpful to us. I am very glad to see recasting the three existing Directives on consumer
Fiona Price and Hugh Rawson back again who were credit. The Government has no problem with sharing
very helpful to us in the earlier part of our inquiry. these objectives. Our attitude to the current
We will have a verbatim transcript of the evidence proposals depends on the extent to which we think
which you will receive in the usual way and it will be the Directive will meet them. I think it is those three
published on the parliamentary website and in an areas that I would like to go through. I am very
annex to the report. You will be sent a copy and if grateful for the work that the Committee is doing
there are changes you wish to make, can you do so as because I think it will help shape our responses to
quickly as possible, please? If you feel that there are what we are trying to achieve. The Committee will be
things you did not get a chance to say or aware of the maturity of the consumer credit market
supplementary questions which we ask which you in the UK when you compare it to what happens
prefer to reflect upon, we are always very glad to elsewhere. We are very concerned that in an attempt
receive supplementary evidence after this meeting. I to recast the three existing Directives there will be
wonder if you could start by stating your own name diYculties because of the relationships that exist. We
and position and that of your two colleagues. Our are hearing from the industry that the diVerences
first question is about your own views about the between the national consumer protection regimes in
developing Directives. If you want to make an the field of consumer credit are not just the key to
opening statement, we are very happy to have you cross-border trade, there are other barriers as well,
do so. including language and cultural diVerences,

consumer preferences, local knowledge andMr Sutcliffe: Thank you very much, my Lord
Chairman. I am Gerry SutcliVe, Minister for administrative and legal practice, and those act as

considerably more significant barriers to lendersEmployment Relations, Competition and Consumer
AVairs and fireworks! I am happy to be here with my oVering their products across borders. Even if all

aspects of consumer protection legislation oncolleagues Fiona Price and Hugh Rawson who are
the lead oYcials in the DTI relating to this Directive. consumer credit were fully harmonised, it would still

not encourage lenders to lend across those borders.The timing of this hearing is quite appropriate in that
yesterday we completed the passage of the Consumer You will have heard from representatives of the

industry that the favoured route for a lender based inCredit Bill in the other place. We are hoping we will
get Royal Assent for the Bill today. It is timely that one Member State to oVer credit in another Member

State, is to establish itself there either through anwe are having discussions on the European proposals
on the establishment of a Consumer Credit Directive. acquisition, merger or joint venture or the setting up

of a subsidiary enterprise so as to take advantage ofI think it would be helpful if I just revisited the aims
and proposals of the Directive and then gave a view the local knowledge that exists there. On the scale of

entry to the market, they simply would not beabout how I feel things are moving. I hope your
Lordships will not mind if my colleagues fill in on prepared to lend to members in another Member

State because the risks would be too great. Theysome of the areas that they are interested in in
addition to what I have to say because of the fast would rather be in the Member State than lending

across Member States. We think that is amoving nature of change and what is taking place.
The Committee will remember that the objectives considerable barrier. The degree of harmonisation is
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maintaining some of our existing consumergoing to be problematic because of the diVerences
protection requirements but also require us to imposethat diVerent markets have. The Directives that are in
some new requirements that we do not think areplace in Member States have been applied in diVerent
helpful. There are still problems with the 14-day rightways and have gone beyond the minimum
of withdrawal in relation to hire purchase agreementsrequirements of the Directives. The Department is
where it could have a significant impact on the risk tolooking for stakeholder involvement as we try to get
suppliers and lenders and might lead to higher costsinformation back about the assessment and impact of
or changes in practices for consumers. A particularwhat the proposals are putting forward. We are
problem is that the provisions on overdrafts andconcerned about the harmonisation aVecting
credit unions are now more onerous than they wereconsumer protection. We believe we have got high
in the original text because more of the Articles in thelevels of consumer protection, notwithstanding what
Directive would apply to those. Since we last saw thewe have just passed through the Consumer Credit
Committee we have received some clarification onBill, and harmonisation could reduce the protection
some of the areas which has helped to reduce ourin the United Kingdom and we would see that as a
concerns. For example, it now seems that we will beconcern. If the objective of the Directive is to increase
able to retain our rules on the use of typical APRs, soconsumer protection, we would be concerned that the
the APRs applying to at least 66 per cent of potentialDirective may in fact reduce the high level of
customers, but we are still very concerned about theprotection that we have in the UK at the moment.
responsible lending principle in the Directive as weThe third objective we would also share and clarity in
think it would create some uncertainty and could leadthe existing regulations and Directives is slightly
to an attitude of minimal compliance and restrict themore minor as compared to the other two. We are all
extent to which Member States can take actionfor better regulation and improving the outputs and
against practices which are irresponsible.we believe that discussions on that are progressing
Mr Sutcliffe: We are trying to outline our initialproperly. For the reasons that I outlined right at the
responses. Whilst we want to secure the objectivesstart, there are diYculties in applying the principle to
within the Directive and be very positive, we arethis Directive that you would apply to other issues
seeing barriers in place, but we are trying to negotiateabout opening up markets. At this point I will stop
our way through them.and ask Fiona and Hugh to add anything in terms of

the discussions that are taking place.
Ms Price: Just looking at the specifics of the Q199 Chairman: You have summarised your overall
Directive, as we have said before, we think that position. The point about irresponsible lending is one
the current proposal is a significant improvement on that has concerned us quite a lot and we will pick that
the previous text in a number of ways, for example up later on in fact. I wonder whether you can tell us
the fact that all secured lending and hire purchase how the timing of this proposal is going now. Is there
agreements are now outside of the Directive, that some consensus forming amongst the Member
student loans are excluded from the scope of the States? Are you looking for political agreement soon
Directive, although there is a little bit of uncertainty or not for quite a long time? What has been the
over the precise wording of that, and the fact that progress from that point of view?
there is now some degree of flexibility for Member Mr Sutcliffe: The oYcials are continuing to meet and
States in implementing some of the provisions which we are continuing to have the discussions as outlined
will be helpful in allowing us to retain some of our on trying to revise the proposals. The Austrian
existing provisions that we could not otherwise. It is Presidency is attempting to move things forward as
helpful that credit intermediaries who are acting only quickly as they can given that that is their role, but
in an ancillary capacity are now outside and that the there are profound diYculties at the moment in
duty to advise that was in the original text has been relation to the eVectiveness of the Directive and that
transformed into a requirement to provide an is why we are commissioning work in terms of the
adequate explanation to consumers. The right of business case and asking lenders how they see the
withdrawal has been clarified so as to make it clear appropriateness, and whilst we do not want to pre-
that the supplier of goods associated with credit that empt the outcome of that requirement without asking
was cancelled would still be able to seek payment for them for the information, there are concerns about
the goods that were associated with it. The provision how this market would work when you measure it
that banned the use of bills of exchange or against other opportunities for cross-border trade.
promissory notes as security for credit has also gone. Fiona, perhaps you would like to add something on
Those are all improvements. We do still have quite a the timetable.
few concerns about the modified proposal, for Ms Price: The negotiations are continuing in Brussels
example, on the provisions on information in with relatively frequent meetings of the oYcials’
advertising, and both pre-contractual and working group. It is the intention of the Austrians to

have a debate on the Directive at the Competitivenesscontractual documents which would prevent us from
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Chairman: Thank you very much for that. I think thatCouncil meeting in May. It is very unlikely that it will
be possible to reach political agreement on a text at is the appropriate moment to ask Lord Harrison to

deal with the next couple of questions.that stage. It looks likely that they will want to focus
on looking at some particular issues and I think that
mutual recognition is probably going to be one of

Q202 Lord Harrison: I would like to oVer you onethose. It will be a case of trying to decide certain
definition of an economist, which is someone whoissues but with quite a lot of the text still to be
sees something working in practice but worriesdiscussed. So it is not likely that there will be any
whether it will work in theory! I would like to drawagreement before towards the end of the next
you on to this field because I am not sure from whatPresidency, but these things are always very diYcult
you have said that you are at one with the normalto tell.
view taken by Government that there is a rich
potential if we can indeed develop a single European

Q200 Chairman: One further point on this since we market in this area just as we have a well-developed
had representatives from the European Parliament Single Market here in the UK. Given what you have
with us. There is quite a lot of work going on there just said about our entrepreneurs representing the
amongst the parliamentarians which will reflect back British credit suppliers being a mature market, is
on to the work that the Commission is doing. Do you there not every expectation that they should be most
have any sense of how that is going or is that not fleet afoot when it comes to exploiting the
really your business as it were? I do not know how opportunities of a market if in theory and in practice
closely you keep in touch with movements within the it can be developed? Similarly, you harbour
European Parliament. reservations about the position of consumers who
Mr Sutcliffe: Across the range of my might lose some protection, but surely it is up to us as
responsibilities—employment relations, consumer the politicians who hope to develop and hold the ring
and competition aVairs—there is quite regular of that market to ensure there are the highest levels of
contact with European Parliamentarians particularly consumer protection so that the consumer too
on employment legislation. With the consumer benefits enormously from the establishment of a
agenda there has been slightly less contact, but we do Single Market not just in theory but in practice.
have regular updates about the progress that has Mr Sutcliffe: The Government welcomes the
been made. My experience is that the Commission, objectives of what is trying to be achieved. We want
quite rightly, is trying to get clear the objectives of to encourage British business to do well within
what they are trying to achieve at a pace. They then Europe and to look at the opportunities that are
have the discussions within the Parliamentary there. In my opening remarks I said that in this
debates that take place. They are trying to encourage particular market we are more likely to do that by
Member States to keep the momentum going and we entry into a Member State from within that Member
have not tried to stop that, but we have tried to say State in order to learn about the practical knowledge
that because of the diYculties around this particular of the marketplace. They are less likely to lend cross-
market it is not the right time to push things at any border because of the risk factor and because the
great pace and to create a situation that will not return may not be as successful as they require. We
enhance the position for either consumers or lenders. are commissioning work—that is the view at present,

but that view might change—from the industry to tell
us what they think about the potential opportunitiesQ201 Chairman: I think it is fair to say that the
that are there. We already have evidence of someParliament was about to go back and discuss this
companies moving into acquisitions in othermatter in plenary when we had our session and some
Member States. I do not think it is a question ofof the subjects we raised with them they had not yet
people not looking at the opportunities but rather atconsidered, so there was an interchange of views or
how to deal with those opportunities in terms of theopinions at that point and we will just have to wait
best way of doing it in terms of their business growth.and see what the outcome is because their method of
On your point about consumer protection, it isdoing things is their method, is it not, and they are
important that we put the necessary protection ingoing to get on with it?
place through our legislation in seeking to harmoniseMr Sutcliffe: I think part of the problem is the profile
the situation, but the Directive will look downwardsof consumer credit within Member States. Because
in our view rather than at the high standards thatthe profile is quite high there is a keenness to try and
exist in some Member States and the high standardresolve many of the diYculties that the objective sets
that we say exists within the UK. We are concernedout, but the reality is, because of the complexity of
about those aspects. As Fiona said, there have beeneach of the markets within Member States and the
improvements to that area through the dialogue thathighly competitive nature particularly in the UK of
has taken place. We will wait to see what the outcomethe marketplace, whether a suitable solution is

actually appropriate at this time. of our research is. Across Government we are
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need to make. Quite rightly, alongside the urge of theencouraged in all other aspects, in terms of
competition and the opening up of markets, but we Commission to make progress, as ever in political

terms it is the negotiating skills that we require to tryfind ourselves in a slightly diYcult position with this
particular market because it is diVerent from others and get to the objectives.

Lord Harrison: Could I urge you to be cautiouslyand the same principles do not apply.
optimistic!

Q203 Lord Harrison: Would you go on further and
say that if the Commission is doubtful about an Q205 Lord Trefgarne: Minister, you have referred

on a couple of occasions, and others have too, to theapproach which is a minimum of harmonisation,
which in a sense preserves all those diVerent cultures fact that the United Kingdom industry in this area is

much more developed and sophisticated than that inand practices that you have talked about earlier, one
of the reasons they are motivated to try and do perhaps all of the other Member States. Is there

therefore not a risk that a proposal like this from thesomething is to establish a securer market in which
people can both operate as credit suppliers and Commission tends to become something of a wet

blanket, with all the other Member States aVectingconsumers can operate? Do they not have a strong
case there? Just to echo what I said before about were our market rather than ours aVecting theirs and us

ending up with the lowest common denominator,we successful in establishing this market albeit over a
number of years, when you look at the analysis of the which would be very undesirable?

Mr Sutcliffe: We are trying to make sure that does notpotential of an allied market, for example mortgage
credit, it is supposed by the London Economics study happen, but that is a possibility. On the cautiously

optimistic side, we believe that we can get to athat you are talking about a potential market of
ƒ94.6 billion, this is very considerable and it is position whereby in order to open up the consumer

credit market we can get a series of objectives met.something we should seek to achieve. The consumer
credit itself must be of those kinds of numbers. Our overriding principle must be not to damage the

UK position in terms of the maturity of the market.Mr Sutcliffe: I agree. I am trying not to sound too
negative to the Committee. I know the Committee We are already seeing legal migrant workers coming

from European Member States into the UK and thatrecognises the diYculties that exist because of the
complexities of consumer credit. As for widening the will assist with the changing of people’s attitudes in

terms of lifestyle choices and what people expect insituation out to financial services, there are
opportunities there that we want UK companies to terms of the quality of life. I know that is distant, but

that is where we believe that the market will start totake advantage of. In the Competitiveness Council
the UK has been trying to promote the opening up of change and there will be more confidence in how you

deal with things across Member States. Until we getmarkets for the very reasons that you have outlined.
We want to be careful in terms of this particular to that stage we will have that twin-pronged attack of

trying to keep the discussions going, to get a positivemarket that we do not upset what already exists,
which are high level standards, high levels of outcome, but protecting the UK interests both from

the industry sector and the consumer sector. I thinkcompetition and good consumer protection, and that
in agreeing to set up the objectives which we have that would be the position you would expect us to

take.agreed through the European Union we do not do
damage to what exists at the moment.

Q206 Lord Trefgarne: The visionary approach that
you advocate is one we warmly applaud. The visionQ204 Lord Harrison: I think everyone would be at

one with that. There is a worry, is there not, that we of migrant workers rushing home demanding better
credit facilities when they get there is wonderful. Domay take the view that it can only operate on the basis

that you describe, namely that the entrepreneurs set you think the Commission shares that vision, and do
you think they have made any assessment of howup independently in other countries, whereas the

market is changing remarkably day by day, as these things might work in a serious manner? There
is a nervousness that they come to these things allProfessor Robin Jarvis from the ACCA indicated? It

may well be that it becomes much more fluid if we enthusiastic from their point of view without having
taken the position of diVerent Member States intoactually facilitate the opportunities which at the

moment we recognise as barriers. account.
Mr Sutcliffe: The vision I outlined is some way oV, IMr Sutcliffe: I agree. I also think there is an element

of what we need to do about consumer education and accept, but I think it is a representative position of
how things are changing so rapidly in terms ofopening up the consumer market in terms of what the

opportunities might be and that would then assist the people’s attitude to cross-border issues. I think the
Commission has taken into account some of theprocess. I am not arguing against what we are trying

to achieve, I am just showing caution in terms of how problems, ie why we are talking about a revised
Directive in terms of the initial approach and theyyou get there and in terms of the progress that we
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regulations and you want to move forward then thathave listened to what has been said, as was outlined
by Fiona, in terms of some of the changes there. We would be a very important situation in which to have
support the objectives of what is trying to be an impact assessment. You probably do not need
achieved. What we will not do is stand back if they much of an impact assessment when you are talking
damage the UK. That is why we are asking for about things which are already a common part of
stakeholders to tell us more clearly what they see as common market activities, but where they are not a
the opportunities and problems and that will common part of common market activities you could
influence how we progress. argue that is where you should have been particularly

keen to have an impact assessment.
Q207 Chairman: One of the things that have been Mr Sutcliffe: You will have seen this week that we
concerning the Committee is the lack of an impact published our supplementary consultation and that
assessment. This is potentially a very important piece included an updated regulatory impact assessment.
of regulation. It seems strange that they have just We are happy to share that with the Commission and
allowed the fact that it was not required of them when other Member States as a signal as to how we should
they first started thinking about this to say that proceed.
therefore they do not have to do it. I think some of the Chairman: That is obviously a step in the right
doubts that have been expressed by yourselves and by direction. Thank you.
the people who are asking the questions here today
could have been resolved at an earlier hearing if they

Q211 Earl of Dundee: Minister, one view quitehad done a proper impact assessment. What is the
strongly held is that the concept of maximumGovernment’s attitude to that?
harmonisation is too inflexible and, at any rate, atMr Sutcliffe: We believe the Commission is
odds with the principle of subsidiarity. Some MEPstechnically right in their view that they do not and

that is their view, but we have been pushing for an hold that view. Do you agree with them?
evidence-based approach on impact assessments Mr Sutcliffe: We have concerns in terms of the fact
across the range of European legislation, to look at that across European legislation maximum
the impact and whether the benefits outweigh the harmonisation is always an objective that is there. I
changes that will be place. We think it is crucial that think I have tried to outline today, in terms of our
there is an impact analysis, that Member States look concern about this particular market, that it will be
at the issues relating to their own circumstances and diYcult to get maximum harmonisation across the
that is taken into consideration when looking at the range of issues. For me consumer protection is a vital
Directive. ingredient of what we are trying to achieve. For the

reasons I outlined earlier, whilst we want to see
Q208 Lord Trefgarne: Our nervousness about all minimum standards apply across the EU, I do not
this was highlighted in my mind at least by the eVect want the position from the UK’s point of view to be
from the proposals as originally drafted on credit weakened in any way and I have some concerns that
unions. I am sure the impact that their original that is what might happen. We will look at the
proposals had on credit unions was welcome as far as individual objectives. They could be, for instance, on
you were concerned. advertising because that might be an easier thing to
Mr Sutcliffe: That is why we need to be looking at the do than some other element of the proposal in the
assessment and why there does need to be an impact Directive. Through our own legislation we have
assessment against the objectives that they are trying changed the rules on pre-contractual information, on
to achieve. what can be carried in adverts, so we have set a high

bar in terms of what we are trying to achieve and it
Q209 Lord Trefgarne: If they had done one, they will be our objective within the discussions on that to
would not have come forward with the proposals. try and achieve harmonisation in areas like that, but
Mr Sutcliffe: That may have been the outcome, but there are other areas where we would find it diYcult.
they have not and they are technically within their
rights not to have done so. I think the Committee is

Q212 Earl of Dundee: One of the complaints is thatright to raise this as an issue and certainly it is an issue
the proposed maximum harmonisation of rulesthat we will want to see raised. Obviously the
would impact adversely on pre-contractualGovernment sees credit unions as a key provider in a

very diYcult area. information and the content of agreements. Would
you like to elaborate?
Mr Sutcliffe: That is one possible outcome in terms ofQ210 Chairman: You could argue that in a situation
our concern, that it could aVect pre-contractualwhere you have such diVerent market conditions in
agreements. This is an area where we have legitimateevery Member State and where you have already

tried one way of getting a more similar set of concerns in terms of what we are trying to achieve.
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It was important we got clarity for the industry inMs Price: It is certainly true that the list of
information that would be required under the place and support for the consumer in place. We

believe that that Bill has been well consulted upon. ItDirective is diVerent from the one that we have. As I
said, there are pieces of information that would not has got well over 90 per cent support in every sector.

It would be wrong now, as the implementationbe required under the Directive that we think it is
important for consumers to know and other things process of that Bill will perhaps take two years or

more, to jeopardise some of the elements of that Billthat would not be and we think it is unhelpful to give
to consumers, for example the requirement that they with a Directive which is fine in its objective but not

reaching the standards that we have achieved here inshould be given amortization tables showing the
progress of their loan month by month. We do not the UK.
think that is helpful to people, nor do we think they
will read it, but we do think they need to know the

Q215 Baroness Howarth of Breckland: That leads indetail of the costs of their loans which is not all in the
to my other question about the consumer’s position.Commission’s requirements. This is one of the areas
The proposals seem directly contrary to the draftwhere the Presidency has asked Member States to
regulation on contractual obligations (Rome I)propose specific amendments that they can consider
which holds that applying two sets of rules isfor a compromise text that they are intending to
confusing and harmful to consumers’ interests andpropose. We have put forward our suggestions for
that only the law applicable to the consumer wouldwhat should be added and what should come out of
be truly compatible with the high level of consumerthose lists and we will see what comes out.
protection demanded by the Treaty. We understand
that the Council Legal Service has given an opinion

Q213 Earl of Dundee: We have talked already a bit on this and we would be interested to know if you
about the case for impact assessments. Let us take the could tell us about it.
present UK requirements for UK businesses and Mr Rawson: My Lord Chairman, I will do my best to
consumers. Has the Government assessed the explain something that makes some rather fine
probable impact of the proposed changes on these? distinctions between points and therefore is not
Mr Sutcliffe: Yes, we have. That is what was necessarily terribly easy to follow. The Council Legal
published this week in terms of the supplementary Service was originally asked to provide an opinion on
position. Through the impact assessments that exist the mutual recognition clause during the UK
we are well versed in what the impacts of these Presidency when a number of Member States
objectives are. The point that we are trying to make is requested this and they then delivered this opinion in
that maximum harmonisation has to be well justified. February. What it actually says is that they recognise
We will be looking at the list in the spirit of that in some circumstances it would mean in eVect
compromise and trying to get to the correct outcome that Article 5 of the Rome I Convention, which
because that is the overall objective that we are all concerns contractual arrangements between
trying to achieve, but the position will be to protect consumers and the suppliers of services, would not
the UK’s interest and that is going to be a problem. always apply in certain circumstances. At the same

time—this is the slightly confusing bit—they also
concluded that it did not amount to a country ofQ214 Baroness Howarth of Breckland: Listening to
origin principle in the normal sense, in other words ityour response to the previous questions, would I be
was something much narrower than a country ofright in thinking that there is really a very deep
origin principle. They even went on to say that givenconcern about the possibility that our new consumer
that the Directive is in any case a maximumcredit legislation, which has just been passed through
harmonisation Directive, they were not necessarilyboth Houses and which many consumer
sure that Article 21, the mutual recognitionorganisations have looked forward to for a very long
provision, added anything to the existing provisionstime and indeed the Government has taken through,
in the Treaty and in EC case law which would preventmay be jeopardised by some of the issues in this
discrimination against suppliers of services in otherDirective and that the political and social
countries. As I say, that is not entirely easy to followimplications of that have some enormity?
but that was their finding. On the other hand, theyMr Sutcliffe: I think that is fair. We have taken some
did say that in their view it would be best to limit thetime, as members of the Committee will know, in
application of the mutual recognition principle to asterms of getting our legislation through. We ran out
few Articles as possible in order to make the positionof time when the Bill had its original scrutiny and
straightforward, and they also questioned whether itthere was a great deal of concern from the industry
was needed in relation to some of the Articles itand consumer groups about that loss. We introduced
would apply to and I think this was because they feltit at a very early stage within the new session of
that there was not a great deal of flexibility in some ofParliament because 1974 was the last time consumer

credit was looked at. The change has been dramatic. those Articles. In summary, they were saying that it
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extent to which consumers read what is in a contract.is legally possible, there is nothing in the Rome
Convention that would prevent having specific The relevant Article of the Directive already limits

how much can be charged, it does already say it mustprovisions elsewhere in Community law which would
eVectively overwrite the Rome Convention, but that be a fair and objective indemnity so at least all

Member States must be operating within a definedthey felt mutual recognition obviously needed to be
used with caution and limited as far as possible. limit and I think any unfair payment would be open

to challenge, but we do recognise it would make aUltimately it was a political decision and it was up to
Member States to decide whether or not they could diVerence, particularly if there was a problem

between the lender and the borrower. What wouldlive with it.
happen if something came to court? We think that
Article 23, which concerns out-of-court dispute

Q216 Baroness Howarth of Breckland: As we say resolution, may help here because it requires all
when we have a debate in the House, I would like to Member States to have such provisions and it
read it in Hansard! I think it would be useful to be requires them to co-operate to help them to overcome
able to see what that is about. It does feel to me that cross-border problems where they arise. It is an area
the same answer is given to meet any requirement. that I think we do need to look at very carefully.
What I hear is anything will answer to meet the Chairman: Perhaps you will read our evidence that
Commission’s view, but that may be just my came to us from a legal professor two or three weeks
misinterpretation. What are likely to be the practical ago who told us that the gloss on the proposals
consequences of this provision? Is it not actually was in conflict with the content of the
fundamentally wrong to tell the consumer which law proposals in respect of Rome I. I think that will be a
would apply to the contract, and does your answer nice little puzzle for all of us to sort out, but it
help us with that? certainly does not fill us with confidence that the
Mr Rawson: My Lord Chairman, I think the practical Commission really knows what it is doing. This is a
consequences of the mutual recognition clause really very important matter from the consumer point of
vary very much depending on which Article we are view. However, we have got some additional
talking about. There are a number of Articles it information that I am sure is going to help us.
applies to where it would directly impact on the
consumer’s contractual rights. I think we need to
distinguish those from other cases where, although it Q217 Lord Colwyn: We have already covered

consumer protection to quite a large extent thiswould inevitably have an impact on the overall level
of consumer protection, it would not necessarily morning and both you and your team have stressed

how vital it is. Do you believe that the present UKimpact on the consumer’s contractual rights. In the
case of the areas where it would not impact on the legislation oVers a good role model? Earlier you said

you felt that harmonisation could reduce the highconsumers’ contractual rights, nevertheless there
might need to be some mechanism to make mutual level of protection in the UK at the moment. I just

wondered how you felt that is going to aVect us. Dorecognition work. If we take Article 19 on the
supervision of lenders, for example, one would you think that the modified Directive is not going to

provide an adequate up-to-date framework for theprobably need some kind of networking or other
mechanisms for boosting confidence and for sorting protection of consumers?
out cross-border problems. When you come to the Mr Sutcliffe: Within the Directive there are
areas that do impact on the consumer’s contract, opportunities for consumer protection in relation to
which I think are probably the most diYcult areas, it post-contractual issues about the lifetime of
seems to impact on two Articles. Article 14 is on the agreements, issues relating to an agreement, the
right to pursue the lender where there is a problem changes in the circumstances of the borrowing rates
with goods supplied with linked contracts. Here we and information during the lifetime agreement which
feel there is not much of a problem from the UK is welcome, but there is nothing in there about debt
point of view because of our very generous joint and collection or anything like that because that is outside
several liability provisions which would not be the scope of the Directive and allows individual
aVected by the Directive. The other area it would Member States to apply their own policies and
impact is early repayment and here it could make a procedures on that. We do think we are in a good
diVerence because the Member States in which position as far as the UK is concerned because of the
lenders are based could come to very diVerent views changes that were made to our legislation,
about what is a fair and reasonable indemnity for a particularly going back to the concept of responsible
lender or indeed what is an equitable reduction in the lending and responsible borrowing, making sure
overall cost to the consumer where he or she repays there is full transparency of agreements and the

lender has got to show that they have takenearly. What would happen in practice is that the
consumer would then have to look to what was said everything into consideration in relation to giving the

loan. We believe there are protections in there that wein the contract. There is then a question about the
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within each of the Member States is how the marketcan promote within the scope of the Directive, but it
is also important that traditions that exist in Member operates within that.
States that are outside the scope of the Directive exist
on best practice as well, that you are able to oVer Q220 Chairman: Do you think that might be
some of the best practice that exists and we think the reflected in actual clauses in the agreement or do you
UK is in a good position to be able to advise and oVer think it could result in not mentioning a whole range
that. When we talk about the lowering of consumer of topics within the agreements and so they then
protection it is because of trying to get agreement remain outside the new agreement?
across the existing Directives that are there. There is Mr Sutcliffe: The whole basis of the UK legislation is
the potential for a lowering of standards and that that of transparency, making sure that there is the
would be something that would concern me, maximum amount of relevant information which will
particularly as we spent so long trying to raise the impact on either the lender’s duty to lend or the
position to the highest level in the UK. consumer’s ability to understand what is going on

and what is happening. This is where we would want
to see, if it was possible, the Directive meeting thatQ218 Lord Colwyn: There are lenders and lenders,
objective, but if that is not possible then retainingare there not? There are unscrupulous lenders. I just
what exists within the Member States.wonder whether the framework will cover those

lenders who are not quite so honest.
Mr Sutcliffe: With the new powers that we have given Q221 Baroness Greengross: Minister, when you
to the OYce of Fair Trading in relation to licensing spoke at the beginning you said you had quite a lot of
regimes within the UK and the things that can be concern about responsible lending and it is referred
taken into account there and with our experience to in this Directive, but we are not quite clear what
right across the range of lending, we go from a they mean by it or whether it can be defined in a way
position of requiring good practice and high that would adequately cover the whole of the EU or
standards from the reputable trade through the OYce whether perhaps national interpretations are better.
of Fair Trading, through the market issues, to the Mr Sutcliffe: You will know that in the debates on
bottom end of the market and outside the legal our own legislation we had a great deal of attention
lending where we have introduced loan shark pilots drawn to the issue of unfairness and responsible
in Birmingham and Glasgow looking at illegal money lending. I was very careful in my role as Minister not
lending and what happens in those areas. We believe, to define what unfairness was because the 1974 Act
based on the evidence that we have got in the UK, we had an extortionate credit test which was too high for
are able to speak with some authority to the people to take any cases against unfairness. We want
Commission about the variety of problems that exist. to make sure that the courts have the opportunity to
The consumer protection angle from my perspective develop what unfairness means. On responsible
is the paramount one, particularly at the vulnerable lending, we have included that in the duties of the
end of the marketplace. The balance we were talking OYce of Fair Trading in terms of their ability on
about earlier relating to the legal proceedings is fine, licencing to assess the fitness of a lender and that will
but our position will be that we will not want to see evolve. We think it would be wrong to have the
any weakening of the consumer’s position. principle of responsible lending in the Directive

because there are a wide variety of views about what
those concepts mean. We have tried within our ownQ219 Chairman: Other countries, Germany is one
legislation to put the word there but not to define thethat has been drawn to our attention, also feel that
word and we think that would be more diYcult to dothey have high levels of consumer protection,
across Europe because of the variety of diVerentalthough I understand the modalities of lending
views over what those principles would mean. So wemoney can vary from laender to laender so that
do not think it would be appropriate for responsiblemakes life a little more complicated. Do you find
lending to go on the face of the Directive at all.yourself in agreement with some other countries on

this question of maintaining existing standards of
protection for consumers? Q222 Lord Moser: I still find this rather worrying. It

may be diYcult to define responsible lending, butMr Sutcliffe: This is where the negotiations are at
their most critical in agreeing what can be shared there is plenty of evidence for irresponsible lending

which is not hard to define. We have had lots ofacross Member States and making sure there is a
protection for the tradition and for the best practice evidence and I myself have been rather shocked, I

must admit, by the complacency of the top end of theto be maintained within Member States. That is why,
when we talk about what the objectives are and market. I am not talking about the bottom end, I am

talking about the leading banks and we havewhether the Directive meets those objectives and
about what we can agree to reach the overall questioned them. We have all given evidence

ourselves, in my case to my family, on the experienceobjective, what we need to protect and maintain
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rate. I do not know whether you share thoseof totally irresponsible lending. I have a feeling that
in this area there remains complacency even within concerns.
the Government or is that unfair? Mr Sutcliffe: We do. Within the implementation
Mr Sutcliffe: It is unfair on the basis that the plans of the Bill we will be talking to the OYce of Fair
unfairness test will give us the opportunity for Trading about how they deal with that in terms of the
existing agreements and new agreements to be licensing regimes that they will be monitoring.
challenged. The onus is on the lender to take in all
considerations. There is an issue about data sharing

Q225 Chairman: We have seen an example ofbetween lenders and indeed within Government in
someone buying a dressing gown and in the end,terms of how Government itself can cause debt
because she was unable to pay the original loan at theproblems. I believe the legislation is more robust now
right time, she was due to pay hundreds of pounds,and that the evidence on whether it is working will
which is an absolutely ludicrous expansion of thesoon come forward in terms of what is taken there.
amount of money she had borrowed. It really wasTo put irresponsible lending on the face of this
horrendous. One can see how somebody who needsDirective would not address the points that you have
to borrow money to buy a dressing gown is going tomade. I do not think there is complacency within the
be put into a great state of terror and unease when shesector. I think what has happened is there has been
is suddenly faced with a bill for several hundreds ofcompetition and the products have been fast flowing
pounds. If she cannot aVord the £20 or £25 then thewithout the impacts being assessed on the consumer
£100 is going to be worse, is it not? Do you think weand in many cases the consumer not understanding
can really tackle that?the product that has been put before them and when
Mr Sutcliffe: That is why the new legislation gives thethings have gone wrong, not having the ability to get
provision to be able to look at existing agreementsout of that arrangement. That is not to say that we
and whether those existing agreements are fair.have been supporting people that deliberately get

themselves into diYculties and then have an easy exit,
it is about saying that the lender has got to have taken Q226 Chairman: I think some of this is the work of
every opportunity to assess the product for that the debt collectors who are sort of a diVerent part of
individual. The individual has got to be furnished the market. They are kind of looking at the very
with the full impact in terms of what the cost of the lowest practical level where if you do not pay up then
loan is and what the progress of the repayment of the they are authorised to take away your goods or
loans is. I think through our own legislation now we whatever it is.
are moving in the right direction and it is something Mr Sutliffe: That is the Debt Recovery Agency and
we will keep under review. Like the Committee, we the tactics that they use. Whilst that is not under my
have met with the banking industry and with the remit, I have taken a view about the type of provision
consumer bodies to make sure this is an area that we that is there and also we are talking with other
will keep under control because there is always a colleagues. That is one of the reasons why the
concern about the rising level of consumer detriment. Government set up the indebtedness strategy and

brought ministers together to look at the whole range
of issues aVecting people in terms of debt, of whichQ223 Lord Moser: Why would it be a mistake to
credit is one element, but there are other elementshave this in the Directive? I know it would be diYcult
that we have taken into consideration. We have anbecause of the definitional point.
oYcial working group that is looking at these issues.Mr Sutcliffe: It is because you might end up with too

narrow a definition. You might end up with a
position where it is not meeting the requirements of Q227 Baroness Gale: Carrying on from this
what we are trying to resolve, which is maximising discussion on debt, my questions are on the
consumer protection and in an eVort to try and reach assignment of debts. We have mixed views on
agreement the definition could become too narrow.

whether the requirements for creditors who assign
their debts to give notice of assignment to the debtors
would benefit the consumers or would it causeQ224 Chairman: There is another point which was
confusion and anxiety amongst them. Do you thinkmade to us by the defenders of the consumers, which
the Commission understands the eVect of widespreadis that responsible lending is not just what happens
and long-standing UK business practices like block-when the loan is concluded, it is also what happens
discounting which does not seem to have caused anywhen somebody defaults for example. We have had
problems? Have you had any discussion with any ofdrawn to our attention some shady practices in this
the Member States or the Commission on this topic?country as to how default is dealt with. It seems to me
Mr Sutliffe: I am going to ask Mr Rawson tothat that is also another matter which is of concern to

a number of people who have spoken to us at any answer that.
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does not appear to be the case throughout EuropeMr Rawson: My Lord Chairman, yes, I think it is true
to say that the Commission recognises the diVerence that that is the definition. We wondered what the

Government thinks about that.between assignment which will have a direct impact
on the consumer and other cases where the Mr Sutliffe: We do agree that the current definition of

credit union in Article 2 is not broad enough to catchassignment of a debt is more of an arrangement for
the benefit of the lender, which does not impact on all the credit unions existing in the UK. We have

asked the oYcials to speak to the Austrians to putthe consumer. As you will be aware, Article 16 of the
Directive already makes an exception in the case of forward textual amendments in their Presidency. We

are hoping to put forward wording that will catch allsecuritisation. What we need to do is ensure that
some of the other practices that are equivalent to the existing UK credit unions but will leave the door

open as well for future approvals through the FSA.securitisation, such as debt factoring and block-
discounting, are also taken account of. That is a view I think the ideal position would be to have the credit

unions exempted from the scope of the Directive. Wethat we have fed in. I think the Commission is
sympathetic to that view, it is just a question of see these as purely national organisations, although,

again, there are diVerent bodies in diVerent Membermaking sure that they understand how these things
work and that they understand the equivalence States and there is an issue of interpretation.

Certainly, from our perspective, credit unions are abetween these kinds of arrangements and other forms
of securitisation. key tool in our attempt to provide good support for

consumers, particularly vulnerable consumers. We
are looking at our own legislation in trying to developQ228 Lord Harrison: Does that not contradict the

principle of transparency that you were talking about and make credit unions more proactive and more
supported towards that. Again, in the discussionsearlier? We are wrestling with this one and trying to

understand it. It does seem, on the surface, strange with colleagues in the Treasury we are looking at
ways in which we can assist credit unions to be partthat the consumer should not know, or be made

aware of, that their creditor has changed. of our overall provision. It was interesting in the loan
shark pilots in Birmingham and Glasgow that whenMr Sutliffe: I have a personal view, but, certainly, the

reason why Mr Rawson answers that is because of you took the loan sharks out, in terms of
prosecutions, it was credit unions, through localthe discussions on the process that we have had.

Within our own legislation, the consumer does have authorities, that were able to step in and deal with
some of the problems that people were facing. I hopeto be notified of the changes in assignment, as I

understand it. This goes back to the diVerent that reassures the Committee that the Government is
very committed to making sure there is no damagepractices which exist. I think the Committee would be

right to have a view and we are outlining our current done to the credit unions.
interpretation of where it is at.
Ms Price: We try to draw a distinction between those Q230 Chairman: Minister, thank you very much.

Unless you have something that you want to wrap upcases where, in fact, the consumer’s relationship is
still with the original lender, that original lender is by saying?

Mr Sutliffe: I have not but, again, I am very gratefulstill managing the loan, and the fact that someone
else behind that owns it does not impact on the to the Committee for the depth of knowledge on these

issues in relation to a Directive which will be veryconsumer’s relationship where there is a concern that
they could be unnecessarily worried if they had to be important if it finally appears. We have to make sure

that all the evidence is gathered. We have our impacttold about these background arrangements and, of
course, those cases where the consumer’s relationship assessment consultation going out which has to be

responded to by 10 May and it is on the agenda fordoes change and they are having to deal with a
diVerent person, in which case, of course, they must the Competitiveness Council for discussion at the end

of May, so the Committee’s deliberations will bebe told.
Mr Sutliffe: It is where their rights are not changed is more than welcome in terms of how we will approach

those meetings.the definition of where we are at the moment. If there
is no change to the consumer’s rights, then we think Chairman: We were hoping to get our Report to you

in time for those events. On behalf of the Committee,that is less of a problem. Again, others may have a
diVerent view on that. all of us would like to thank you very much indeed for

being with us and answering the questions so freely
and straightforwardly. We wish you good fortune inQ229 Baroness Neuberger: I wonder whether you

would agree that the definition of credit unions as battling for the right side when you get back to the
European Union and the Council. Thank you verygiven, “Limited to members linked by employment

or former employees”, is too restrictive? Certainly, it much, and good luck in the future negotiations.
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Written Evidence
TAKEN BEFORE THE SELECT COMMITTEE ON THE EUROPEAN UNION

(SUB COMMITTEE G)

Memorandum by the Association of British Credit Unions Limited

1. The Association of British Credit Unions Limited (ABCUL) has been closely involved with the World
Council of Credit Unions (WOCCU) in formulating a response to the European Commission proposals for
harmonisation of consumer credit laws and regulations in the European Union.

2. The response to the European Commission, sent by WOCCU with the agreement of ABCUL and other
relevant credit union representative bodies, is appended to this submission. The response represents the
amendments and clarifications requested by the credit union movement, should the Directive go ahead.

3. Whilst the WOCCU document addresses most of the questions in the House of Lords’ call for evidence, the
remainder of this submission will add ABCUL’s views on the first two questions asked: whether it is feasible or
desirable to introduce a Directive to create a single EU-wide market in consumer credit and what would be
the consequences of introducing such a market in the manner proposed by the Commission.

4. The cross-border market has limited direct relevance to British credit unions under current legislation, due
to common bond restrictions on membership. However, community credit unions are permitted to retain
limited numbers of members who move outwith the common bond and the proposed Directive could also
aVect a minority of those credit unions whose common bond is defined by employment or association.

5. There are indirect eVects on all credit unions in terms of the competitive environment. Paragraph 4.1 of the
proposed Directive’s Explanatory memorandum highlights that banks will benefit from increased eYciencies
and economies of scale by oVering credit contracts throughout the EU. Credit unions’ common bond
restrictions would prevent them from benefiting in this way and create an unfair competitive advantage for
banks.

6. In terms of the financial inclusion agenda, we have concerns that this increased competition could
disadvantage those who are least able to access mainstream financial services. Credit unions are currently able
to oVer a service to many of these people but such competition could adversely aVect their ability to do so and
thus leave more citizens at risk of financial exclusion and prey to high cost lenders.

7. Paragraph 5.5 of the Explanatory Memorandum refers to the provision of accurate contractual
information. We do not feel that the Commission proposal addresses the exchange rate issues which are
particular to British consumers, given that we are outwith the Euro. The contractual information could not
give an accurate picture of the true cost of credit over the period of a loan unless an exchange rate guarantee
were built into the agreement, explicitly transferring rate risks to the lender. Indeed the proposal itself appears
to recognise this issue in paragraph 2, without addressing the fact that not all member states are in the Euro
zone.

8. The United Kingdom has a well documented problem with personal over-indebtedness which the
Government has sought to address through financial literacy initiatives. Credit unions in particular include
the financial education of members in their stated objectives. The concept of cross-border lending raises
concerns about individuals entering into agreements they do not fully understand, particularly as the proposed
Directive’s latest modifications seek to simplify the requirements for contractual information.

9. Paragraph 4.1 of the Explanatory Memorandum highlights the disparities in the size of various member
states’ consumer credit markets. It is diYcult to see how the overriding objective of maximum harmonisation
can work in such diVerent markets without there being some dilution of standards of responsible lending. For
example, if Italy wished to increase its consumer credit market, standards are likely to be less stringent than
in Britain and, as the law of the creditor’s country would apply, there would be a danger of British citizens
obtaining credit ill-advisedly from Italy.

10. Paragraph 5.6 states that the need for additional national databases has been removed. The use of credit
bureaux was to be a requirement in earlier drafts of the Directive and would have been a significant protection
against irresponsible lending. Such a requirement could not even be left to member states’ discretion as it could
lead to competitive inequalities. We therefore believe that the use of credit bureaux should be a requirement
of cross-border credit transactions for the protection of consumers.
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11. Article 9 of the proposed Directive give very limited options for Member States to introduce national
provisions, none of which refer to the standards of credit assessment, which we believe are necessary to protect
both consumers and creditors. Given the foregoing issues we have highlighted, we do not therefore feel that it
is currently feasible for the United Kingdom to enter into an EU-wide cross-border market in consumer credit.

Memorandum by the Association of Chartered Certified Accountants (ACCA)

We recognise the potential gain for the economic well being of all stakeholders in the European Union from
the introduction of maximum harmonisation of regulations to create a framework to encourage a cross border
market in consumer credit. Fundamental to this progressive development is the confidence in the market of
the end user . . . the consumer.1 Similarly, the market itself must see the commercial opportunities to exploit
and oVer products and services that are in nature ethical but profitable.

Consumers confidence and recognition of market opportunities by the industry must be given time to evolve.
The confidence of the consumer to feel protected whilst benefiting from a competitive market is critical to
market participation. Confidence is very diYcult to measure, however, because of its intangible nature. The
experience in the evolution of cross border trading activities in other key areas in the EU economy is likely to
lead to a single EU wide cross market in consumer credit in the longer term. What is required now is for the
Directive to lay down some sound foundations for the development of such a market bearing in mind the
end user.

An important ingredient in the process of developing consumer credit cross border is ensuring all stakeholders
are consulted. Unfortunately, in the past all too often the regulator and representatives of the industry have
participated in this consultation process ignoring the end user. On some occasions this has resulted in a
mismatch of the suppliers oVering as compared to what is required by the consumer. We therefore strongly
recommend eVective involvement and representation of the consumer in the formulation of policy.

We support both evidence based policy and impact assessment in the assessment of financial services policy
and in the creation of cross border market in consumer credit. Evidence based policy is critical in analysing
and assessing the merits of the introduction of financial service services and products. Similarly, impact
assessment is also an important measuring rod of the cost and benefits of policy. Although, there are
recognised particular problems in assessing the cost and benefits to consumers they should not be excluded
from this assessment.

It would be very helpful from a consumer perspective if the Directive addressed the issue of transparency and
the understandability of market instruments and contracts. Consumers need to understand through the use
of accessible language the terms of any contracts they are a party to. Currently, the terms and condition of
credit instruments tend to be very detailed, in small print and use a language which is very much oriented to
the industry rather than a consumer.

In principle, we are of the opinion that self regulation is preferable to legislation as it is flexible and tends to
reflect business and market reality. All too often legislation can be a constraint on the market with its rather
rigid rules and can particularly hinder the introduction of new services and products. However, it is critical
that self regulation is eVectively monitored. There have been too many occasions in the financial services
markets where there has been miss selling and market abuse. Such events can quickly destroy the confidence
of consumers who play a critical role in the success of the market.

March 2006

Memorandum by Barclays

1. Barclays is pleased to be able to provide the House of Lords with our further thoughts on the European
Commission’s Proposal for a Directive on Credit Agreements for Consumers, published on 7 October 2005.
Barclays submitted responses both to the DTI and House of Lords consultations on the same subject earlier
in the year and, since the publication of the revised proposal in October, has been reviewing it internally and
attending the DTI’s stakeholder working groups.

2. As we said in our previous submission, Barclays supports the development of a more integrated market for
consumer credit across the EU. We believe that this will benefit both the consumers and the economies of the
UK and the EU.
1 The evidence, in general, supports the view that the needs of small business owners are similar to consumers. Specifically, in the context

of consumer credit, we would argue that their needs are similar. Reference, therefore to “consumers’ in this paper will also include small
business owners.
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3. A key driver of Britain’s recent economic success has been its well-developed consumer credit market, as
consumers have had an extensive choice of products with which to help balance their income and expenditure.

4. However, the UK consumer credit market is in the middle of a number of legislative and regulatory
changes. For example, in the past 18 months Barclays has implemented changes to statutory regulations
governing advertisements, agreements and early settlement, new mortgage and general insurance regulations,
and a revised Banking Code. We are also expecting to make further changes in coming years to implement the
Consumer Credit Bill, once passed. All these changes cost money, and more importantly delay the
implementation of innovations that would benefit consumers.

5. Such has been the pace of regulatory change in recent years that we would be wary of embracing a new
Consumer Credit Directive unless we believed it oVered real consumer benefit and, in turn, a demonstrable
commercial opportunity. As we will argue, we are not convinced it will do either to any significant degree.

6. Further, we believe that, with regard to the Commission’s three main stated objectives—to establish the
conditions for a genuine internal market in consumer credit, to ensure a high level of consumer protection,
and to improve the clarity of EC regulation on the subject—the Directive will not have the hoped-for results.

7. We accept that it might establish higher levels of consumer protection in some EU Member States.
However, we do not believe that it will clarify the law in this area, as the current draft of the directive will be
open to wide diVerences in interpretation when implemented in the diVerent member states. Most importantly,
however—particularly in the context of both the Lisbon agenda and the Commission’s stated goal of better
regulation—we do not believe that a Consumer Credit Directive will establish even the basic conditions for a
genuine internal market in consumer credit.

The Feasibility and Desirability of Introducing a Directive to Create a Single EU-wide Cross-
border Market in Consumer Credit

8. While we would welcome a single integrated EU market for consumer credit, we do not believe that a
Directive is the correct vehicle to deliver such an objective.

9. In terms of other means open to the Commission, we particularly support the greater use of competition
policy as a way of opening markets. DG Competition is currently holding an inquiry into retail banking in the
EU to which we are providing information. The use of competition policy allows the Commission to take
targeted, binding action without imposing regulations across the whole marketplace. Where directives are to
be used, however, we would also support the greater use of detailed, targeted harmonisation, coupled with
mutual recognition of those areas which are not harmonised.

10. However, in the wider consumer credit market, the Commission has not provided any real evidence of a
failure in the market suYcient to justify the use of a directive. Indeed, as the Committee noted in its July report,
there is evidence that an integrated market is developing2—although not in the manner envisaged by the
Commission—through acquisitions, mergers and new business ventures.

11. The revised proposal is also somewhat weakened by its lack of any sort of cost-benefit analysis or impact
assessment, and the absence of any such supporting evidence places this proposal at odds with the
Commission’s current commitment to better regulation. Charlie McCreevy, Commissioner for the Internal
Market and Services, has repeatedly stated that for him to agree to any new proposals for directives, such
proposals must be able to demonstrate:

(a) clear evidence of the need for action;

(b) that the EU is best placed to act; and

(c) that a regulatory proposal is the only possible solution.

Whilst this directive, to be fair, is an initiative of D-G Health and Consumer Protection, rather than D-G
Internal Market, in the context of the better regulation agenda it might be preferable if all proposals—rather
than just those emanating from D-G Internal Market—were subject to such rigorous standards.
2 House of Lords European Union Committee, Proposed EU Consumer-Credit Harmonisation Directive: Interim Report, July 2005,

page 7.
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The Consequences of Attempting to Achieve the Objective, as Laid Out Above, in the Way Proposed

by the Commission—in Particular by the Introduction of Maximum Harmonisation, and by

Applying the Law of the Creditor’s State Rather than the Debtor’s in Certain Circumstances

12. The consequence of the implementation of the Consumer Credit Directive could be to damage existing
successful consumer credit markets, and the UK in particular. At the most basic level, further regulation will
increase costs and this will ultimately be felt by the consumer.

13. That said, we recognise the eVorts made by the Commission since the previous draft, of October 2004, to
amend the proposal in light of concerns raised by industry. The new proposal is a significant improvement,
and we welcome, for example, the removal of all secured lending and the requirement to advise consumers of
the most appropriate credit product for their needs. We also welcome the stronger provisions around access
to databases.

14. The application of the law of the creditor’s state in certain circumstances, rather than that of the debtor,
may give lenders entering new marketplaces greater confidence about doing so. However, we understand the
concerns of consumer support groups that this could lead to a plethora of diVerent consumer credit regimes
all working concurrently. This would result in consumers being more, rather than less, confused. However, as
we do not believe that this proposal will lead to a genuinely cross-border market—ie lenders in one Member
State lending across borders to consumers in another—we believe this may be an unlikely scenario.

Changes to Current EU Directives

15. For the reasons outlined in this submission, we do not feel that there are any particular amendments that
need to be made to existing directives. Improved access to databases in other Member States, however, would
have the eVect of giving credit suppliers greater certainty and, by allowing lenders to make more informed
credit decisions, would also help provide greater protection for consumers.

Elements that Should be Left to National Legislation or Self-regulation in Member States

16. We do not believe that measures to harmonise APR calculations and advertising regulations will be
harmful, although, as argued above, we believe that the opportunity for cross-border comparison will be
somewhat academic in the absence of a genuine cross-border market in lending.

17. However, we welcome the intent behind the provisions allowing non-discriminatory access to data, as the
lack of access to positive data is a major barrier companies wishing to enter new credit markets—we would
in fact welcome further action from the Commission to facilitate the establishment of standardised databases.

18. On both of these issues, however, more detail would be helpful to ensure maximum consumer benefit, as,
for maximum harmonisation—targeted or otherwise—to be eVective, it must be specific and exclude the
possibility of any “gold plating”.

19. However, we agree with the observation in the Cross-Industry Group submission to this Committee, that
the Commission appears to be advocating a “one size fits all” regime for a diverse range of credit markets, and
we further agree with their endorsement of the DTI’s observation, that regulation of consumer credit must be
proportionate and is better delivered at Member State level. Further, there is already a minimum, EU-wide
standard of consumer protection in the form of the existing directives, and nothing to suggest that consumers
suVer any detriment as a result of existing regulations.

Conclusion: the Extent to which the Commission’s Proposal Meets Their Requirements

20. Despite the welcome amendments made by the Commission, we do not believe that the current proposal
will meet the Commission’s stated objectives other than in terms of increasing consumer protection in certain
European markets—although not in the UK. We do not believe that it will establish the conditions for an
internal market in consumer credit.

21. For this reason alone, we would question whether it is worth introducing this proposal. Indeed, were this
not a “legacy” from the previous Commission, we do not believe that the current Commission would have
chosen such a legislative route to attempt to achieve their objectives.

December 2005
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Memorandum by Debt on our Doorstep

ENSURING A RESPONSIBLE EUROPEAN CREDIT MARKET
THE SIX PRINCIPLES FOR RESPONSIBLE CREDIT

Overview

1. For today’s consumers, consumer credit contracts now rank as high in importance as contracts for
employment. These contracts must be carefully regulated so that vulnerable consumers are not exploited.

2. However, many consumer credit agreements are far from transparent, and involve terms and conditions
that are at best confusing and at worst, deliberately misleading to consumers. These agreements often involve
multiple firms, and anticipate that consumers will pay additional fees for unforeseen contingencies; many also
require the purchase of linked services such as insurance of unpaid balances. The consequences for consumers
who are unwilling or unable to pay attention to these details can be devastating.

3. The current draft of the EU Consumer Credit Directive, which diVers from previous versions, will
exacerbate the above situation by allowing the sale, in all Member States, of financial services that will exploit
the disadvantaged. The Directive includes virtually no consumer protections nor guarantees existing national
protections, whilst it opens up the existing markets of all Member states to competition from lenders based in
other countries. For this reason, the wider market for financial services threatens to undermine existing
consumer protection laws in many Member States.

Section A: Credit, Debt and Legal Culture: General Assumptions

4. Consumer Credit makes potential future income available for current spending on items such as
consumption, education, starting a business, and paying for health care. As such, consumer credit is a basic
element of participation in the economic life of modern society. The benefits of access to credit are many,
including developing national wealth and meeting basic consumer needs. However, there can also be a dark
side to consumer credit—in some cases, it can destroy families, and lead to the loss of valuable assets including
homes. The continued extension of credit at high cost to people on inadequate incomes only serves to deepen
the levels of poverty that they experience.

5. In Europe, most consumer credit is provided by private-sector firms. If their activities are not tempered by
moral institutions, public awareness, protective law and administrative supervision, firms might irresponsibly
provide credit in the sole interest of gaining maximum profit. Borrowed money does not itself provide real
wealth but only holds the potential to create that wealth. Vulnerable people can be harmed by greed, usury,
exploitation and predatory lending, all leading to a lifelong entanglement in debt. This insight has become an
integral part of the European legal tradition which bans usury, laesio enormis, extortionate credit, and the
exploitation of need; this tradition goes on to require social responsibility and the exemption from seizure for
some property and income.

6. Consumer credit is part of a cultural process of reproduction. Left unimpeded, market forces in the
financial services sector tend to favour the rich and to discriminate against the poor. Trust in the “invisible
hand” of the market has never safeguarded the interests of the disadvantaged,—not with regard to poor
countries and not with regard to poor people. Credit markets need rules that allow the benefits of credit
provision to flow to all people and not just to the more fortunate whilst rules are also required to protect those
who are most vulnerable to exploitative lending practices. This balance, between providing access to credit
whilst preventing the worst excesses of an unbridled market, is central to the concept of “responsible credit”.

7. The EU, in article 152 of the Maastricht treaty as well as in the proposed new constitution, acknowledges
that the State must guarantee a high level of consumer protection and must actively oppose social
discrimination. If the EU comes to see its primary goal as opening markets for the most influential (and
sometimes also the most unscrupulous) lenders, without respect for national culture in credit regulation and
morality, it will be seen as a threat to the idea of a unified Europe. Europe needs banking for, and not against,
the people. Law and justice must therefore create a credit market that promotes the productive use of credit,
including a consideration of social needs.

8. In order to uphold cultural diversity, to further social responsibility and “good morals,” and to keep up the
bona fide principle of ius commune, the following requirements for a responsible European Consumer Credit
Directive can be identified. The new proposal of a Consumer Credit Directive has been evaluated in the light
of these principles. This evaluation shows that, at a minimum, the European Commission wants to apply
significantly diVerent principles to the European credit culture that have been in place thus far and we consider
that to do so would be to the disadvantage of many consumers.
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Section B. The Six Principles for Responsible Lending

P1: Protective legislation has to be effective. It must cover any form of credit that is linked directly to the lives of
borrowers and especially to credit provided for consumption, education, housing and the start-up of a small business.
Exemptions on the basis of size of loan or type of loan only serve to confuse consumers and have adverse impacts on market
behaviour.

(a) Credit regulation has to cover non-commercial users, including consumers, homeowners and individuals
starting up small businesses (all hereafter called “consumers”).

(b) Credit regulation has to cover all commercial forms of credit provision.

Definition: Credit comprises all activities which bring people into debt through the commercial oVer of
purchasing power, irrespective whether this is done in the form of loans, deferred payments, leasing, rent or
any other legal form and irrespective as to whether repayments are termed interest or fees.

(c) Credit regulation has to cover the whole process of credit extension as experienced by its users.

The economic development of suppliers has tended to divide the process of providing and servicing credit
contracts into ever more distinct pieces, each undertaken by diVerent types of firm. The impact of credit on
consumer households, however, has become ever more integrated and unified. Credit was historically
extended as part of one contractual relation in which a consumer bought goods and services through
installment purchases. A singe institution was creditor, broker and debt collector and that institution was
accessible for consumers’ concerns. This relation was later split into two separate types of contract, one for
purchases/service agreements and one for loans. This has led to the creation of lenders who operate without
any regard for the consumption purposes of the loan and in some cases the brokerage and selling of loans is
operating without suYcient regard to the borrowers’ ability to repay because the collector of the debt is a
diVerent firm to that responsible for its sale.

Cost eYciency, as expressed in the “value chain” approach, drives suppliers into horizontal co-operation and
into the development of a whole bundle of separate contracts. The provision of money, the acquisition of
clients, the securing of debts and the servicing of credit contracts (and adapting them to the changing living
conditions of the borrowers) and, finally, debt recovery have been put into diVerent hands. Each player is
solely focused on its own profit, freed from direct concern about consumers’ employment problems and
consumption needs. In addition, modern global competition among the most profitable multinational
financial conglomerates has led to the increased exploitation of the dependency inherent in the creditor-debtor
relations. Such institutions engage in the cross-selling of linked insurance, investment and financial products
at above market rates. For consumers, there is only one process—getting money for present expenditures and
paying it back from future income. Nonetheless, suppliers pretend to deliver hundreds of valuable services. It
is an important task of our political culture to ensure a unified vision of the demand side as a leading
perspective in law and to guarantee a market whose final goal should remain the satisfaction of the needs of
the people.

(d) Credit regulation has to encourage eYcient social and economic eVects of credit extension.

Protective regulation has to adopt an economic and social language and should not use only legal language
that is open to the manipulation by those who provide financial services. Providing legitimacy to usury
through the device of “borrowers’ consent”, for example, would ignore 1,000 years of experience in which
credit contracts voluntarily undertaken by needy persons have led to their exploitation and dependency.
Indeed we consider that usury, by definition, is undertaken with the borrowers’ consent as it is precisely the
desperation of the borrowers’ financial circumstances that drives them to seek out usurious loans. However,
the extension of credit at usurious prices is not a solution to the problem of poverty and should not be
entertained as such by credit regulation.

P2: Credit relations have to be transparent and understandable

Two types of transparency should be delivered to potential borrowers to allow market forces to operate as
intended. Competitive transparency gives consumers a chance to choose the cheapest and best product. But
social transparency, indicating the potential impacts of credit on future household liquidity, is also necessary.

(a) Competitive transparency requires a standardized mathematically correct form of “one-price” disclosure (the
Annual Percentage Rate of Charge or APRC).

The APRC should include all credit-related payments that will repay the borrowed capital. The calculation
of the APRC must include all cost elements that will, in practice, burden household income in the future:
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payments on linked cross-selling products, endowments, brokerage fees, and fees associated with acquisition,
risk coverage or debt collection. Such cost elements represent services for which alternatives exist and the
existence of these alternatives should be disclosed in a form which makes comparison and exit easy. The lack
of transparency on insurance costs also leads to a lack of price competition in this area and runs contrary to the
aims of the Directive in opening up markets to deliver better outcomes through increased price competition.

(b) Social transparency requires a standardized pre-contractual payment plan.

This pre-contractual plan should disclose the likely impact of future payments on consumers’ household
liquidity and future purchasing power, impacts that can be predicted by statistical analysis of past experience
with similar contracts. Pre-contractual plans that demonstrate an ability to repay are the cornerstone of
responsible lending but they rely on full disclosure of outstanding liabilities. The extension of credit that occurs
without proper attempts to discover full outstanding liabilities (for example through credit card balance
transfers and the unilateral raising of credit limits without borrower agreement) is a particular problem that
must be addressed.

(c) Consumers should be provided with adequate time for reflection and with access to independent advice.

The right to cancel an agreement exists only once a binding oVer has been made. This system provides little
time for reflection by the consumer or for independent advice to be sought. Where the amounts of the
agreement are large, there should be improved systems to allow for advice to be taken and there need to be
facilities to provide advice to people who are in a particularly weak bargaining position. There exists at the
present time disincentives for consumers to obtain quotes from diVerent lenders as this can adversely aVect
credit ratings each time a search of the borrowers credit data is conducted. A rational consumer seeking to
compare prices can therefore be penalized by this process.

(d) Consumers should have access to independent financial and credit advice.

P3. Lending has to be responsible and fair

(a) Responsible lending means the provision of all necessary information and advice to consumers and liability
for missing and incorrect information.

Advice links consumers’ needs with their future income and purchasing power and illuminates the impact that
the provided services might have on the future lives of borrowers and their families. Responsible lending
requires that lenders assume liability for misrepresentation, false advice or missing information as well as for
the sale of services known to be inadequate, except where there has been a deliberate and malicious intent on
the part of the borrower to defraud. Creditors must take all reasonable steps to validate information provided
to them and must in particular share data on outstanding liabilities and repayment levels.

(b) No lender should be allowed to exploit the weakness, need or naivety of borrowers.

If markets encourage exploitation and dependency by favouring the rich and discriminating against the poor,
the law must set minimum standards for the operation of those markets. EVective rate ceilings are a
starting point.

There needs to be a social guarantee that lenders will not abuse their position when the borrower’s
circumstances worsen through no fault of their own. In these circumstances lenders should not be able to seek
higher charges on default or to worsen the position of the borrower further. There also needs to be a more
sophisticated understanding of risk and a proper consideration of risk across the credit portfolio rather than
an attempt to identify an individual risk based price for each and every social group. The repayment of debts
should be regulated so that early repayment is possible and so that refinancing conditions are closely regulated.

(c) Early repayment, without penalty, must be possible.

Consumers should always have the right to repay their debts without penalty. It is unacceptable that profit-
driven systems should be able to keep consumers indebted when economic eYciency suggests that debts can
and should be repaid.

(d) The conditions under which consumers can refinance or reschedule their debt should be regulated.

Refinancing is not the repayment of credit. It can often represent a deterioration of credit conditions at a time
when the debtor is economically weak. Regulation should guarantee that this weakness is not exploited, and
in particular limit the amortization of interest and other charges. “Solutions” where future expectations are
traded oV for temporary relief should be controlled.
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P4: If debtors experience adverse circumstances, changes in credit relations should be preferred to credit cancellation
and destruction

(a) There is a need for eVective protection against unfair credit cancellation.

Credit relations are as important as labour and housing rent contracts in relation to individual lives. The
principles of protection against unjustified or premature cancellations in these relations should be extended
to credit.

(b) Default charges should be regulated in a way that prevents lenders from recovering more than the true cost
of the default and lenders should aim to ensure the speedy restoration of the original contract terms.

Default interest rates should not exceed the refinancing cost of the lender plus legitimate and fair
administrative costs.

P5: Dealing with failed credit relations and over-indebtedness should be a public responsibility. The goal should be to
rehabilitate and reintegrate consumers into the economic life of society

(a) Profit-driven systems cannot cope with over-indebtedness.

Refinancing, revolving credit, and predatory lending to economically over-indebted people, are not solutions
to poverty. Instead, they can be a way into long-term poverty and dependence.

(b) Consumers should have a right to a public procedure of discharge through which their duties to repay debts
are adapted to the remaining productivity of the borrowed funds.

Where credit no longer reflects a productive investment into the economic life of the borrower, a system of
discharge and devaluation of debts is necessary. Firms vanish when they fail and their debts are written oV in
bankruptcy. Individuals, however, do not vanish and therefore their debt burden must be adapted to the value
of their labour where this is the only source of income for repayment. Discharge is a fresh start for debtors
and their families.

(c) Discharge requires rehabilitation and reintegration into a productive life. It must involve independent advice,
shelter from creditors, and help to readapt their income to their expenditures.

P6. Borrowers must have adequate means to defend their rights and be free to voice their concerns

(a) There should be adequate individual as well as collective legal procedures to enforce borrowers’ rights.

Creditors address legal matters strategically and calculate risks and cost with respect to the whole of their
business. A single consumer, however, takes on an enormous risk when he or she sues a creditor. In practice,
creditors dominate the selection of cases which come to the higher courts. It is therefore important to seek
remedies for this strategic weakness of consumers in the process of further legal developments. In order to
cover the financial risks pro deo procedures are especially important for credit law because the vulnerable poor
are least likely to defend their rights in court. In theory, class actions are adequate remedies, if the state can
guarantee funding for consumer organizations which eVectively care for the rights of the poor. Ombudsman
schemes, and other non court based systems, whilst useful for individuals seeking redress should also be able
to address broad issues within the credit industry where on the evidence of the number of individual cases being
dealt with it appears that these are apparent. This may be, by example, by placing a duty on ombudsman
schemes to report to state regulators on the specific concerns arising on a regular basis.

(b) Critical public awareness is crucial for the development a fair and responsible distribution of credit.

Financial institutions exercise enormous influence within the media through their advertising budgets and
through their investments in media firms. They can also use anti-defamation laws quite eVectively to suppress
critical journalism. In addition, most credit-related research in economics and law is partly financed by the
supplier side. If the state does not counterbalance this enormous power, the prospects for critical responses
are dim.

The provision of information on lending patterns of private sector lenders is critical to the development of
public awareness and ensures that measures can be taken to address the unfair exclusion of lower income social
groups from credit. The EU should therefore ensure that there is a standard obligation for lenders in the
Member states to disclose information relating to lending patterns by social group and geography and that
there is an aYrmative obligation placed on lenders to address financial exclusion.
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Towards a European Coalition for Responsible Credit

Background

In response to the EU Consumer Credit Directive, and the growth of predatory and irresponsible lending more
generally, a number of consumer organisations have come together to deliver the first European Conference
on Responsible Credit in Brussels on 28 and 29 April 2006.

New forms of consumer credit have appeared in Europe. Suppliers of financial services have emphasized the
benefits of wider credit availability but there are costs as well. Revolving credit, credit pyramiding, payday
loans, high-priced credit card transactions, costly overdraft protection, forced cross selling and the appearance
of predatory lending are evidence that the provision of poorly regulated consumer credit can be a serious threat
to individual wellbeing and social cohesion.

DiVerent providers of financial services have reacted in diVerent ways to this new environment. Some have
oVered products and procedures that recognize the need to act responsibly; others have acted as if all
responsibility lay with individual consumers or settled for promoting only financial education. In response,
some national governments have introduced rules to prevent abuse and bankruptcy schemes to create an
“escape hatch” for the over-indebted.

Late last year, the European Commission introduced a new Draft of the Consumer Credit Directive that has
been in preparation for some years now. In the eyes of consumer and welfare organizations, the new Directive
could significantly weaken EU regulation of small bank loans, credit card and non-bank lending, threatening
national consumer protection laws. It would encourage easy access to credit on the internet and through
unreliable sources, leave hard-to-understand linked products without adequate price disclosure, and
discourage responsible lending principles. Discriminatory pricing is not mentioned, and oYcial statements
characterize national usury laws as obstacles to competition.

The Brussels conference provides an opportunity for consumer agencies, the credit industry and policy-makers
to discuss these developments and to start a dialogue concerning the type of consumer credit society that we
wish to see. It starts from the principle that we need banking and credit services that meets the needs of people,
not simply the opening up of markets for the benefit of credit suppliers.

Conference Organisation

The organisation of the conference is being undertaken by a consultative committee which was established in
early 2005. Members of the Committee are as follows:

— Damon Gibbons, Debt-On-Our-Doorstep, UK.

— Faisal Rahman, Fair Finance, UK.

— Prof Iain Ramsey, University of Toronto, President Int Ass of Consumer Law.

— Pat Conaty, New Economics Foundation, UK.

— Benoît Granger, MicFin Paris.

— Dr Catarina Cláudia Ferreira Frade, University of Coimbra.

— John Taylor, National Community Reinvestment Coalition, Washington DC.

— Maryellen Lewis, NCRC, Washington DC.

— Prof Udo Reifner, IFF Hamburg.

— Manfred Westphal, German Fed of Consumer Associations and FIN-USE.

— Liam Edwards, Money Advice and Budgeting Services; Dublin.

— Vanessa Vagand, UFC-Que Choisir, Paris.

— Dr Francoise Domont-Naert, test achat Brussels.

— Mathilde Madonnet, Finansol, Paris.

— Prof Paul Dembinski, Observatoire de la Finance, Geneva.

— Prof Leo Verhoef, University of Eindhoven.

— Prof Christa Randzio-Plath, 1999 to 2004 Chairwoman of the committee on economic and
monetary aVairs.
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— Molina Mouzouraki EKPIZO Consumers Association “Quality of Life”, Athens.

— Prof Kent Eriksson, Stockholm.

— Anja Peltonen, Finnish Consumer Agency, Helsinki.

— Manuel Pardos, ADICAE Association of Financial Users, Zaragoza.

A series of national conferences have also taken place in order to prepare for the Brussels conference. These
have been organised to ensure that the Brussels conference brings together the current position across the EU
and in order to gain support for a common programme and for the launch of a European Coalition for
Responsible Credit at the end of the Brussels conference.

To date the following preparatory conferences have taken place or are scheduled to do so:

Geneva—30 September 2005.

Berlin—24 October 2005.

London—14–15 November 2005.

Hamburg—17–18 February 2006.

Netherlands—January 2006.

Athens—24 February 2006.

La Valetta (Malta)—17–18 March 2006.

Paris, March 2006.

Washington DC—22–25 March 2006.

Trento—7 April 2006.

Objectives and Principles

The objectives for the Brussels conference are:

— Provide information about both predatory and responsible lending practices.

— Discuss legislative developments at EU, US and national levels.

— Promote co-operation between Social Organisations in Europe and America.

— Facilitate communication between Banks and NGOs.

— Raise consciousness on predatory lending practices and over-indebteness.

— Create a European Coalition for Responsible Credit (ECRC).

In order to facilitate the development of an initial programme for the European Coalition for Responsible
Credit, a number of members of the Consultative Committee have taken the step of developing a set of
principles that will form the basis of discussion at the conference.

Plans for a wider, international, coalition including the US and other non-European countries are also under
discussion at this point.

The draft principles are appended to this document. The authors of the principles are:

— Prof Udo Reifner, Hamburg IFF, Germany.

— Damon Gibbons, Debt on our Doorstep, UK.

— Benoit Granger, MicFin, France.

— John Taylor, NCRC, US.

Letter from European Banking Industry Committee (EBIC)

Further to our letter of 9 January 2006 (see Annex B) to the Austrian Presidency of the Council presenting
our Preliminary Remarks on the matter, we would like herewith to submit to your attention a number of
detailed remarks on the content of the Modified Proposal for a Directive on Credit for Consumers3

(hereinafter the “Modified Proposal”).

EBIC is keen to ensure that the future directive meets its two over-arching objectives: firstly, that it genuinely
creates a legal framework for an internal market for consumer credit, and secondly, that in creating this
framework care is taken not to impinge on Member States’ domestic markets.
3 Modified Proposal of a Directive on credit agreement for consumers amending Council Directive 93/13/EC, COM(2005) 483 final,

07.10.2005.
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EBIC would like to emphasise the importance of assuring the clarity of the final text of the Modified Proposal
and its consistency with the overall framework that the EU Commission seeks to develop. Furthermore, EBIC
believes that, in accordance with the Commission’s commitment to a Better Regulation policy4, an impact
assessment on the proposal should be undertaken to analyse the economic and legal consequences for the EU.

EBIC would encourage you to give further thought to this file in the light of the following EBIC comments
and the two over-arching objectives mentioned above.

For this purpose, the enclosed Annex provides comments on the following sections of the Modified Proposal:

— Harmonization and Mutual Recognition (Article 21)

— Scope (Article 2) and Definitions (Article 3)

— Standard information/Advertising (Article 4)

— APRC (Articles 3-f and 18)

— Responsible Lending and Borrowing (Article 5.1.1, 5.1.2)

— Pre-contractual information (Article 5.2)

— Duty to provide assistance/explanations (Article 5.5)

— Credit Database Access (Article 8)

— Overdraft facility (Article 11)

— Right of Withdrawal (Article 13)

— Linked Credit Agreements and Linked Transactions (Articles 3.l and 14.2)

— Early Repayment (Article 15)

— Assignment of rights (Article 16)

— Overrunning of the total amount of credit (Article 17)

— Credit Intermediaries (Article 3-e, 19 and 20)

— Unfair terms (Article 27)

2 May 2006

Annex A

EBIC COMMENTS ON THE MODIFIED PROPOSAL FOR A DIRECTIVE ON CREDIT TO
CONSUMERS

Harmonization and Mutual Recognition (Article 21)

The modified proposal introduces a complex new harmonisation approach, combining full harmonisation
with mutual recognition in certain areas.

The proposal asserts that only those elements explicitly dealt with in the text are fully harmonised whereas
other issues are left to the national legal systems. As regards the fully harmonised provisions of the Directive,
Member States will not be allowed to introduce or maintain national legislations other than those laid down
in the Directive. Consequently, when it comes to the transposition and implementation of the Directive, it is
essential to precisely identify what is fully harmonised and what is not. However, the current wording in the
modified proposal would not make it easy to determine the perimeter of full harmonisation and this leads to
an important legal uncertainty.

The following examples try to illustrate certain inconsistencies and diYculties in relation with Article 21-2.

— Article 4 on standard information for advertisement is fully harmonised, so normally Member States
cannot introduce more stringent measures. Despite this, the Commission considers that the
regulation by some countries on for example the size of the letters is out of the scope and can be
maintained. Many other examples will probably arise and it is not evident that all Member States
will interpret the limits of the provisions in the same way.

— Similar problems may arise in relation to Article 9 on contractual information, where it is unclear
whether Member States are entitled or not to introduce additional requirements which are not
included under the list of requirements in Article 9-2, even if this present list is unnecessarily too long.

4 Commission’s Communication on Better Regulation for Growth and Jobs in the EU, COM (2005)97 final 16.03.2005.
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In the light of these examples, EBIC currently finds unclear which elements of the Directive are fully
harmonised, ie how uniform implementation in all Member States would be guaranteed, and which are
partially harmonised but also left to the discretion of Member States.

In certain cases mentioned in Article 21-2, the Modified Proposal leaves some leeway for national
implementation. However, to ensure that the degree of flexibility provided for national implementation within
the limits of the Directive does not contribute to raise additional barriers, the Commission introduces mutual
recognition for a limited number of issues.

Several remarks can be made concerning some of these articles:

As Article 5-2 provides for an exhaustive list of information requirements, and a real leeway for
implementation to Member States is almost non-existent, EBIC considers it confusing to include this article
in Article 21-2.

Without prejudice to EBIC’s views on Article 5-5, analysed later on, we would like to present EBIC’s specific
comments on this article in relation to mutual recognition. In its current wording, this provision is based on
subjective valuations (“advantages and disadvantages”) unsuitable for giving the consumer the elements
needed to make his choice. By granting Member States the competence to set certain modalities regarding the
fulfilment of the “duty to explain”, the modified proposal contributes to render the legal background even
more uncertain and complex. Discrepancies in defining such modalities from one Member State to another
could create further obstacles to the functioning of the Internal Market.

Furthermore, EBIC believes that the degree of powers left to Member States on grounds of public policy in
the case of mutual recognition under Article 21-2 requires better delimitation.

Scope (Article 2) and Definitions (Article 3)

The Modified Proposal has reduced to EUR 50,000 the maximum amount for credit agreements falling into
its scope of application. EBIC welcomes the revised ceiling, since it reflects more appropriately the reality of
the consumer credit market. Indeed, according to an ESBG research,5, the average yearly amount of credit
per EU inhabitant is not more than EUR 2,000.

EBIC believes that the modified Article 2 has been improved but still confirms some matters of concern:

Small amount credits and overdrafts

The Modified Proposal still provides to regulate credit agreements involving an amount up to EUR 300,
although it foresees a so-called “light regime” for them. In our view, small amount credits should be fully
excluded up to an amount of EUR 500. Indeed, even a “lighter” information regime would render such credits,
which can be assimilated to a payment facility, too expensive and potentially unprofitable for lenders to keep
oVering them. This aspect should not be underestimated in particular with regard to its impact on access to
micro credit.

Similarly, overdrafts are still in the Modified Proposal subject to a quite extensive information regime
including four diVerent sets of information to be provided to the borrower (Articles 4, 6, 9-1, 9-2 (a) to (d),
(h) and (o), 9-3, 10 and 11). Such a regime appears too heavy for overdrafts, since very often they are integral
to current account functionality so that they are appreciated more as “payment facilities” than “credits”. In
order to ensure that lenders maintain the possibility to oVer this simple and low cost product, EBIC believes
that it should be fully excluded from the scope of application of the future Directive and left to Member States’
discretion.

Credit agreements with a repayment period not exceeding three months

Article 2-2.e currently excludes from the scope of the Directive credits that are to be repaid within a period
not exceeding three months without the payment of any interest or other charges. Whereas that exclusion is
to be welcomed, EBIC would suggest adopting the same approach also towards those credit agreements that
are remunerated6 since they appear to be, as it is the case for small amounts credits and overdrafts, appreciated
by consumers for their simplicity and low cost and would become too costly, should they be submitted to the
full range of information requirements.
5 ESBG calculation based on statistical data from EU National Banks and Eurostat (2000–04).
6 This is the case actually under French legislation.
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Mortgage credits/home loans

EBIC welcomes the exclusion of all credits “secured either by a mortgage on immovable property or by another
comparable surety commonly used in a Member State” (therefore excluding mortgage equity withdrawal loans
from the scope of the Proposal) on the grounds that mortgage loans are very diVerent, long-term products,
often funded through long-term instruments.

However, EBIC is very much concerned that the emphasis given to the existence of the mortgage/real estate
collateral with respect to the exclusion of mortgage equity withdrawal loans has led the Commission to deviate
from the definition of Home Loans as it exists in the Code of Conduct and therefore to leave aside the criterion
of the purpose of the loan. As a consequence, loans secured by sureties commonly used in a Member State,
such as for instance personal guarantees, which are non real estate-secured loans (currently covered by the
Code of Conduct) are no longer excluded from the scope of the Directive (see Recital 13, page 12 of the
Modified Proposal). In this respect, EBIC strongly believes that these loans must be excluded, because they
are similar to mortgage credit in that they are long-term products with their own specificities.

Indeed, due to the characteristics of these non real estate-secured loans, the negotiators of the Code of
Conduct considered them to be similar to real estate-secured loans, which is the reason why they included them
in the Code alongside the latter. What is more, these loans are included in the consultation on the Integration
of European Mortgage Markets launched by the Commission. In addition, if the current wording of Article
2-2.a was maintained the Code of Conduct could be at risk, since two diVerent legal regimes would apply to
the same product, ie non real estate-secured loans.

Another important issue in relation to the scope of the Modified-Proposal is the treatment of unsecured
housing loans, which exist in a number of countries. EBIC strongly believes that these loans should also be
excluded from the scope, because they too are long-term housing products with the corresponding
specificities.7

Loans used for renovation purposes, for instance, which were excluded from the scope of the 1987 Consumer
Credit Directive (see Directive 87/102, article 2 (1) lit a) and Directive 90/88, article 1 (3)) for the above reasons,
would now be included in the Directive according to the current wording of the Modified-Proposal.

Against this background, EBIC strongly believes that it would be inconsistent to apply two diVerent legal
regimes, ie the Code and the CCD. As a concrete example, in France, an obligation to apply these two regimes
would result in the principle secured loan being subject to a 10 day reflection period before the signing of the
contract, while the smaller unsecured loans would be subject to a 14 day right of withdrawal.

In light of the above , EBIC would recommend the endorsement of the version of Article 2-2.a of the Proposal
agreed upon by the European Parliament in its Plenary meeting on 20 April 2004 (amendment 49). The revised
article 2-2 (a) of the Modified Proposal (page 19) would therefore read as follows:

“This Directive shall not apply to the following credit agreements:

(a) credit agreements the aim of which is to grant credit for the purchase or transformation of the private
immovable property that the consumer owns or aims to acquire or which are secured either by a
mortgage on immovable property or by another surety commonly used in a Member State for this
purpose.”

Recital 13 (page 12) would need to be amended accordingly.

To conclude, EBIC welcomes the exclusion of mortgage credit as well as mortgage equity withdrawal loans.
It would however strongly insist on the further exclusion of non real estate-secured loans for housing as
covered by the Code of Conduct, as well as unsecured housing loans based on the same arguments, ie that
these are long-term products, often funded by specific funding techniques, and granted for housing purposes.
7 In France, unsecured housing loans are loans granted under a “single financing package”, which encompasses one principle secured

loan complemented by a number of smaller unsecured loans. The common feature shared by the principle secured loan and the smaller
unsecured ones is that both are long-term products with their own specificities and granted to finance the same property. From the
lender’s risk management perspective, these loans are granted in a context where the lender considers that the collateral pledged for
the principle secured loan provides him with a suYcient guarantee. In Germany, unsecured loans can be granted as individual loans
and are as such independent from another secured loan. These loans are similar to mortgage loans not only because they are long-term
products, but also because they are taken out for investment purposes. The value of the financed object is always equivalent in the
real estate.
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Deferred payments

Article 2-2.i) rightly envisages excluding from the directive’s scope credit agreements “which relate to the
deferred payment, free of charge, of an existing debt”. Under Article 2-4 (c), in contrast, other arrangements
concerning deferred payment or repayment methods are to fall within the scope, even if “the consumer would
not thereby be subject to less favourable terms compared to the initial credit agreement”. In our view, the
exclusion in Article 2-2 (.i) related to deferred payments “free of charge” should encompass deferred payments
“with interest” as well, since such a distinction is not justified and will cause problems in practice, to the
detriment of the borrower.

Indeed, a situation may arise during the lifetime of the credit agreement or when the loan matures, in which
the borrower is temporarily unable to meet his obligations due to a short-term lack of liquidity, for example.
As a matter of practice, it is often possible to temporarily suspend the borrower’s payment obligations by
concluding a debt deferral or repayment agreement without this involving any additional bureaucratic hurdles
and without any additional costs. It must be noted that this kind of agreement concerns the repayment of the
capital while maturity-related costs, ie interests, remain due in any event. In the case contemplated under
Article 2-2.i) no additional costs other than maturity-related costs, ie interests, are charged to the consumer.
From that perspective, no substantial diVerence appears between the situation described under Article 2-2.i)
and the one contemplated under Article 2.4.c.

The Commission’s proposal to impose additional formalities on debt deferral or repayment agreements of this
kind under Article 2-4.c) will make it more diYcult for banks to oVer the unbureaucratic assistance outlined
above. Yet there is no need to impose additional information requirements under Article 2-4 on these
agreements because the maturity-related costs (particularly interest) will not change for the period of the debt
deferral or repayment agreement compared to those in the original contract and the borrower will have been
fully informed of them before the latter was concluded.

The exemption in Article 2.2-i) should therefore be worded along the following lines:

“(i) credit agreements which relate to the deferred payment, free of charge, of an existing debt and credit
agreements which relate to deferred payment or repayment methods as long as the consumer would not
thereby be subject to less favourable terms compared to the initial credit agreement except for the
maturity-related costs arising from the longer life of the loan or costs arising from legal obligations such
as the payment of default interest;”

In contrast, debt deferral or repayment agreements which make the consumer subject to less favourable terms
compared to the original contract in a manner going beyond that outlined above should have to comply with
the directive’s full general information requirements. The partial exemption currently envisaged in Article 2-
4.c.i) to (ii) could then be dropped.

Credit Intermediaries (Articles 3-e)

The term “credit intermediary” should be restricted to any natural or legal person whose principal activity
consists in oVering and or concluding credit agreements for remuneration. This does not apply to sellers whose
main activity is the sale of goods or services other than credit.

For this reason EBIC proposes the following wording:

“. . . a person who . . . habitually as a main activity . . .”.

For the sake of consistency, and in order to guarantee a coherent transposition, the word “and” should replace
“or” between conditions (ii) and (iii).

This wording would be consistent with Recital 18 “if suppliers of goods and services act as credit intermediaries
in an ancillary capacity, it is not appropriate to also burden them with the pre-contractual information
requirements as laid down in this Directive”

EBIC believes that not only those intermediaries working “on behalf of a creditor”, but also “independent
brokers” should be covered by the definition. For this reason, EBIC proposes the following wording:

“. . . a natural or legal person, who on behalf of the creditor and for a fee,”

Besides, the White Paper on Financial Services Policy announces the establishment of an Intermediaries
Experts Group in 2007 and the elaboration of a legislative initiative consolidating existing rules on financial
services intermediation. Therefore, EBIC urges the European institutions to adopt an approach which ensures
consistency across the sets of proposals for regulation in this area, ie to refrain from incorporating
fragmentary rules on intermediation in the CCD.
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Total Cost of Credit and calculation of APRC (Article 3.f and Article 18)

The purpose of an APRC is comparability of prices of products available to consumers both at national and
cross-border level. The key condition for that purpose to be fulfilled is that the APRC is calculated in the same
way and includes the same components in all Member States, so that consumers can compare the same piece
of information. To assure comparability, the definition of the APRC needs to be narrow and to include
exclusively those costs levied by the lender for the loan for his benefit.

While welcoming the narrower approach to the definition of the APRC under Article 3.f, EBIC highlights that
the use of the term “total cost of the credit” as the basis to calculate the APRC under Article 18.2 could be
misleading in so far as Member States could be induced to include in the APRC calculation at the national
level any costs which are in some way related to the credit. To avoid confusion, EBIC would suggest using
other terms which would be more appropriate to define the cost elements of the APRC, as for instance:
calculation base, or direct costs.

Furthermore, EBIC believes that Annex II should not be deleted as the mathematical formula set out in Annex
I does not guarantee by itself comparable results in APRC calculation. Rather, it requires some mathematical
conventions (ie a kind of “operating instruction”) to ensure a uniform application of the formula throughout
the EU. This “operating instruction” is provided for by the calculation examples set out in Annex II. As a
result, these are indispensable to prevent Member States from deviating from the fully harmonised calculation
of the APRC. However, as some of the examples are redundant, their number may be reduced.

Standard Information for Advertising (Article 4)

As a matter of general approach, EBIC considers inappropriate overloading consumers with too much and/
or duplicated information, creating both excessive information for consumers and unnecessary burden and
costs for lenders, and is concerned by the risk of over-lapping application of existing Directives providing
advertising and information requirements.

The Modified Proposal now lays down too many requirements for advertisement and pre-contractual
information. The result is that both concepts actually look the same, while they should be clearly diVerent.

EBIC therefore believes that many of the information requirements laid down under Article 4 should indeed
be part of the pre-contractual requirements (to be laid down under Article 5) as it is only at the pre-contractual
stage where lenders are able to provide accurately such information and consumers are in a position to
eVectively use the information to make an informed choice.

Advertising is one tool among others of marketing strategies. It is usually addressed at a very preliminary stage
to the general public rather than to individual consumers. The requirements under this Article are
inappropriate to radio, TV or even internet advertising and might foreclose the development of such
marketing media, given the very limited duration of advertisements and the significant increase of costs they
would bring. Moreover, EBIC sees neither the need nor the justification for giving the order of presentation
of information items a binding nature as indicated in Article 4-2, since consumers are already well protected
by the provisions of the Directive 2005/29/EC of Unfair Commercial Practices8 and by the Directive 2002/65/
EC on Distance Marketing of Financial Services in the case of credit agreements sold via eg Internet,
telephone.

In particular, so detailed information at such an early stage can mislead the consumer who has not yet
expressed any intention to enter into negotiations with the lender. Most of the information items under Article
4-2.a)-e) are identifiable only with reference to a specific profile so that it is impossible to provide them in a
general, standardised advertisement. It is particularly the case for the revolving credit (credit line of a limited
amount that builds up again as reimbursements go along), in which each parameter (drawdown amount,
monthly payment, rate . . .) is likely to evolve rapidly.

EBIC also warns against the lack of clarity of the requirement under Article 4-2 to provide the information
“in a prominent way” and sees no need, at this early stage of providing “at least two representative examples”
for APRC under Article 4-3.
8 See EU OJL 149 of 11 June 2005. This Directive which has amended Directive 84/450 as modified by Directive 97/55 concerning

misleading and comparative advertising provides under Article 9 that “Member States may impose requirements which are more
restrictive or prescriptive than this Directive”.
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Article 5

Responsible Lending and Borrowing and Creditworthiness (Article 5-1)

Banks already engage in lending responsibly for their own business profit and in order to comply with
currently existing prudential rules. Article 5-1 of the modified proposal appears inevitably linked to a new risk
of litigation for lenders by enabling consumers to bring actions against lenders in case of borrower’s default
on the basis of alleged wrongdoings in lender’s creditworthiness assessment. It is EBIC’s view that it is not
necessary to add this new level of responsibility, since general regulation of civil law liability existing in all
Member States already provides the right for the consumer to seek redress if a lender happens to infringe these
principles. In addition, borrowers can dispute against lenders through the national out-of-court settlement
schemes and the European scheme (FINNET). For these reasons, EBIC urges the European institutions to
provide a more balanced approach and to clarify in this sense the reciprocal obligations of the contractual
parties in this article.

For this purpose, EBIC believes that the borrower should as well have the duty to act responsibly. This would
be in line with the aim of Recital 19 which states that consumers should also act with prudence and respect
their contractual obligations. Recital 19 should be incorporated into the main body of the Directive. This also
means clarifying that borrowers need to take responsibility for the ultimate decision for their credit choice.

As explained below (see Duty to assist on comments to Article 5-5), the borrower is the only one responsible
for deciding which product is the most appropriate according to his personal situation. In this regard, EBIC
warns against the risk of any incorrect interpretation of the “most appropriate” credit, referred to in Recital
20, in the context of defining lenders’ obligations to provide pre-contractual information.

Pre-contractual information (Article 5-2)9

Article 5 on Pre-contractual information currently contains inappropriate information requirements which
are likely to overload consumers with unnecessary information.

Article 5-2.c)

According to this article, the creditor shall provide “ . . . where available, any index or reference rate applicable
to the initial borrowing rate . . .” The industry is concerned about the need to leave the free market interest rates
vary in open competition conditions; this provision should therefore be deleted. For the sake of consistency,
the following sentence should be added to the definition of the “borrowing rate” in Article 3.h in accordance
with the wording of Article 13-3 of the proposal as endorsed by the European Parliament in first reading:10:

“A variable borrowing rate may vary either after agreed periods provided for in the credit agreement and in line
with the agreed index or reference rate, or in accordance with other arrangements agreed on by the parties.”

Article 5-2.d)

EBIC would suggest deleting the reference to “a representative example mentioning all the financial data and
assumptions used . . .” to be given to the consumer, of the APRC and the “total cost of the credit”. This example
may appear far too complex for an average consumer. Further, in certain cases, indicating the “total cost of
the credit” might be diYcult, for instance when the credit agreement is concluded for an indefinite time.

Article 5-2.e)

EBIC would appreciate some clarification on the added value of a payment schedule “set where possible” to
inform the consumer, at the pre-contractual stage, about the amount, number and frequency of payments to
be made, since from a lender’s perspective this would imply administrative costs that would eventually be
transferred to the consumer. Based on “the amount, number and frequency of payments”, consumers are already
well informed about the monthly charges and aggregate cost of the loan. Since the use of such schedules is not
a common practice, and the associated administrative costs would increase costs of lending, the requirement
to provide a payment schedule should be deleted.
9 There seems to be a drafting mistake when comparing this paragraph with Article 9-3. If the reference in Article 5-4 to “pre-contractual”

information is correct, we see it in contradiction with Article 9-3 referring to the same while Article 9 regards “contractual” information.
10 See first Commission’s modified proposal in simplified form, COM (2004) 747 final of 28 October 2004.
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Article 5-2.g)

Lenders are not always in a position to quantify all costs payable by consumers at the conclusion of a credit
agreement, to persons other than the lenders (or credit intermediaries). Notary fees and taxes to be levied by
tax authorities are not necessarily precisely known by lenders. These costs can and do vary from one Member
State to another, since they depend on criteria that are linked to individual consumers and are not in the remit
of lenders.

The lender should not be required to ascertain and disclose the precise amount of costs that are not levied by
him for his own benefit.

This issue is of particular importance in a cross-border context, where such an obligation—and the liability
regime which is related thereto—could easily discourage lenders to even try to penetrate foreign markets if
they are not able to manage this “informational” risk, ie to obtain such information on a regular basis from
reliable sources. This would become a barrier in particular to free provision of financial services where the
establishment on the territory of a Member State through branches or subsidiaries is not contemplated. This
goes against one of the objectives of the Modified Proposal, ie to establish a genuine internal market for the
interest of both lenders and borrowers.

Article 5-2.i)

A similar problem as the one treated under Article 5-2.e) is inherent in the provision of this paragraph, since
it is impossible to determine in advance what the interest rate will be before any actual failure of re-payment
occurs. EBIC would suggest limiting the requirement to informing about the application of an interest rate in
case of failure of re-payment.

Article 5-2.l)

It is not always possible for lenders to quantify a priori the costs arising from early repayment since the
calculation of early repayment fees depends on diVerent contractual parameters, amongst which the interest
rate, that are not always known when pre-contractual information has to be made available. The word
“amount” should therefore be deleted.

Duty to provide assistance/explanations (Article 5-5)

EBIC very much doubts whether this provision (the wording of which is quite flexible) correctly fits into the
larger framework of Article 5.

The current terms of this article would shift the balance of liabilities inappropriately and exclusively towards
financiers (in particular according to the wording of Recital 20).

EBIC welcomes the fact that this provision does not expressly introduce a duty to advise Nevertheless, the new
wording within this provision still imposes on lenders a duty to provide adequate explanations to the consumer
in order to put the consumer in a position to assess whether the proposed credit agreement is adapted to his
needs and to his financial situation. It is currently felt that this new wording leads to an important degree of
legal uncertainty regarding where the limits lay between a duty to provide the relevant pre-contractual
information, a duty to advise, and maybe interpreted as somewhat in the middle, a duty to provide “adequate
explanations”. This aspect is likely to become a crucial one in case of litigations in the context of defaulted
credits. EBIC would favour a clarification in the Directive establishing only a duty to provide the relevant pre-
contractual information as set in Article 5.2.

Equally problematic for lenders is the obligation to explain “advantages and disadvantages” associated with a
specific credit product. Lenders can only describe the features of their products. The aim of this rule is to allow
the consumer to make an informed choice based on appropriate information: for that purpose, the obligation
to provide consumers with appropriate pre-contractual information is suYcient.

The appreciation of products’ “advantages and disadvantages” is a subjective matter, which can only be
assessed by the consumer himself against his particular situation. Based on clear pre-contractual information,
the individual consumer is the only one in a position to assess whether a product is more or less advantageous,
depending on his personal situation as well as the economic context. We recall that the consumer bears
responsibility for the final choice.

EBIC would therefore ask for replacing the wording “advantages and disadvantages” by “product features”.



3287173005 Page Type [E] 03-07-06 21:42:27 Pag Table: LOENEW PPSysB Unit: 1PAG

122 proposals for a directive on credit agreements: evidence

Besides, the duty to explain, in its present wording, would appear very diYcult to be fulfilled in the area of the
internet banking, where a bilateral dialogue between the parties is not possible. This requirement contradicts
the Commission’s announced intention11 to facilitate the cross-border provision of services for retail banking
since Internet banking is an increasingly appreciated banking channel for cross-border financial services.

Credit Databases Access (Article 8)

Whilst the Directive indicates that access to databases shall be on a non-discriminatory basis, the terms remain
too vague. To ensure legal certainty it should be expressly specified that this access should not include internal
databases set up by individual lenders. Access shall be granted to credit registries and/or databases commonly
available to creditors operating in a given market.

Right of Withdrawal (Article 13.1)

The regime proposed by the provisions in the Modified Proposal is much more restrictive than the current
situation in many EU Member States and, in our view, the necessity of introducing such a general right of
withdrawal is indeed questionable.

In a number of countries in the EU (eg Austria), there is no general right of withdrawal applying to any kind
of credit agreements. In those countries where a right of withdrawal exists, as illustrated by the following
examples, the regimes in force are by far less constraining than the one envisaged by the Modified proposal.

We also recall that special rights of withdrawal are already in place when consumers require a special
protection. For instance, for contracts negotiated away from business premises, the Council Directive 85/577/
EEC12, grants consumers a special protection due to the fact that the contract is signed in the premises of the
consumer in most cases.

Where a general right of withdrawal exists, its duration period is in most cases limited to seven days. This right
is often combined with mechanisms such as a waiver, reduction of withdrawal period, compensation for losses
incurred and/or reimbursement of costs borne by lenders, which allow a certain flexibility to satisfy the
consumers’ particular needs, ie immediate delivery of funds or goods/services financed via credit.

In particular:

— In Belgium, the consumer credit contracts are submitted to a right of withdrawal period of seven
days. Before 2003 the right of withdrawal did not apply to instalment credits. Since then it applies
only to instalment credit contracts beyond EUR 1,250. For these instalment credits, should
consumers withdraw from the credit contract, they would also withdraw from the sales contract. As
a matter of particular commercial practice in the specific sector of motor vehicle sales, the right of
withdrawal period starts only when the consumer signs the book order (“bon de commande”).

— Legislation in France provides for a right of withdrawal period of seven days. In case of credits
granted to consumers in order to finance the supply of a specific good or service (so called crédits
aVectés13), should consumers withdraw from the credit, they also have the choice to withdraw from
the sale contract. Conversely, the credit contract is automatically cancelled in case of cancellation of
the sales contract. If consumers ask for immediate delivery, the right of withdrawal can then be
reduced to three days upon explicit request by the consumer.

— Similarly, in Portugal a right of withdrawal of a seven day period applies but consumers have the
possibility to waive their right of withdrawal if they want immediate delivery of goods or supply
of services.

— In Spain the legislation governing instalment sales (“Ley de ventas a plazos”) provides for a seven day
right of withdrawal period for the sale contract and as a consequence for the credit contract. This
provision does not apply, however, to motor vehicles.

— In Germany, the legislation provides, since 2000, for a two-week period to exercise a right of
withdrawal. But when the sale contract and the credit agreement are linked, the cancellation of the
latter also aVects the former so that the sale contract is also cancelled. In addition, and provided that
the supplier has forewarned the consumer in writing that the he/she would be liable for any loss in
value of the good returned, the supplier is entitled to claim compensation for all losses incurred. The

11 Green Paper on Financial Services Policy 2005–10 COM (2005) 177.
12 Council Directive 85/577/EEC, 20 December 1985 to protect consumers in respect of contracts negotiated away from business premises.
13 In this kind of credit agreements, it must be explicitly stipulated in the credit contract that the funds will be assigned to the given

transaction.
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consumer may therefore avoid the risk of incurring such a liability only by refraining from using
the goods.

— In Ireland a right of withdrawal is provided by the law and can be exercised within 10 days from the
reception of the agreement by the consumer; but again, the consumer may forgo his right to a
cooling-oV period by signing a separate statement to that eVect.

— In the UK the Consumer Credit Act 1974 (sections 67 to 73) provides for a limited right of
cancellation. Broadly speaking, credit agreements regulated by the Act are only cancellable if there
have been negotiated personally—“face to face”—with the lender or with an agent of the lender (ie
retailer of the goods whose purchase is to be financed by the credit agreement) and if the credit
agreement has not been signed by the consumer on the premises of either the lender or the lender’s
agent.

— In Poland a right of withdrawal has been introduced by the legislation and can be exercised in 10
days. However, the implementation of this regulation has caused so far considerable diYculties and
has increased the number of legal actions taken by providers against consumers who had not paid
for the goods after having withdrawn from the credit agreement. As a consequence, many small size
retailers have been simply led out of the instalment sales business.

The concern stated above and backed by the described examples is even reinforced when reading the
consideration in paragraph 5.7 of the explanatory memorandum of the Modified Proposal where it is stated
that:

“The length of the withdrawal period corresponds to the Distance Marketing Financial Services Directive. As a
consequence, at least for consumer credit agreements which are also marketed by distance means, it will not
involve additional costs for creditors”.

This statement indeed ignores that in the absence of a waiver, the regime as fixed in Article 13 will govern all
credit transactions, the majority of which are not conducted by distance. Whereas a period of withdrawal of
14 days might be justified in that context in consideration of the particular means by which the contract is
concluded, the reference to the Distance Marketing Directive does not provide adequate grounds for
extending such period of withdrawal to all credit agreements; even more so, where EC and national legislations
provide examples of shorter periods of withdrawal.

Additionally, we are concerned with the consequence of the provisions set under Recital 9 providing that:

“Member States should remain free to maintain or introduce national legislation”, and stipulating that
“an(other) example of this possibility for Member States could be national provisions introducing or maintaining
a right of withdrawal from the contract of sale of goods or supply of services if the consumer exercises his right
of withdrawal from the credit agreement (. . .)”.

This discretion left to national legislators is likely to have damaging consequences on the economic growth,
particularly of small businesses in many EU Member States.

In practice, when a right of withdrawal for credit agreement exists, it is, in general, coupled with a right of
withdrawal from the sales contract. When a sale is financed with a credit at the point of sale, the credit provider
does not give the money to the consumer, but pays directly the retailer. Payment by the credit provider to the
supplier is settled according to the terms of their mutual agreement (it can be made a few days later, settled
on certain days every week or every month). If a consumer were allowed to cancel the credit contract without
an option to waive the right of withdrawal, the credit provider will most probably wait until the end of the
right of withdrawal period to pay the supplier. If the consumer cancelled the credit before the supplier was
paid, the credit provider will not pay the supplier because the credit contract will no longer exist. Two possible
scenarios can then be contemplated in case the goods were made available to the consumer during the
withdrawal period:

(1) The consumer can not withdraw from the sale. In such circumstances the supplier would be taking
on a risk that the consumer may not pay, and be open to all the complications—and costs—of
repossession, recovery and financial shortfall, which he is not equipped to handle. Absorbing or
managing the risk of cancellation will be diYcult for him.

(2) The consumer, as it is frequently the case, is allowed to withdraw from the sale. Then the supplier
will be confronted eventually to the problem of repossession and in any case to the problem of
recovering goods that if used will lose part of their value.

Both cases will have downside implications for growth of supplier’s business. This negative side eVect could
be particularly harmful as figures available for example in the UK show that small retail business grow faster
than large ones; during the period from 1994 to 2002, small retail business grew 73 per cent compared to 5 per
cent for larger ones.
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The industry is concerned that a right of withdrawal of 14 days, with neither a waiver nor a satisfactory
compensation mechanism, will lead to lenders being reluctant to release funds to shops and motor dealers until
the period has expired. By the same token, suppliers would be reluctant to release goods immediately to their
customers. Consequently, consumers would be in a disadvantaged position.

To sum up, the right of withdrawal as put forward in the Modified Proposal, instead of protecting consumers,
would complicate or even jeopardise their plans.

Therefore, EBIC proposes to introduce the following changes, subject to full harmonisation:

(1) the withdrawal period be reduced to seven days; and

(2) the consumer be granted the possibility to waive the right of withdrawal upon his express agreement.
At least, for credit agreements signed at the point of sale, when the consumer asks for immediate
delivery of goods or services, leave open the possibility to reduce the right of withdrawal to three
days;

(3) a provision that full repayment must be a pre-condition of cancellation of the credit contract be
introduced.

Art 13-2

By referring to an “intention to withdraw”, this paragraph is unclear, introduces an element of confusion in the
proposal and does not seem to provide any added value to the parties; EBIC proposes to delete this paragraph.

Article 13-414

The concept “right of withdrawal” does not have the same consequences throughout Europe:

— In certain Member States, the right of withdrawal allows the borrower to pay back to the lender the
amount made available under the credit contract.

— In other Member States, the right of withdrawal prevents the lender from making the credit available
to the borrower during the withdrawal period. Although this is referred to as a “withdrawal right”,
this is indeed more a reflection period.

According to the harmonisation approach of the Modified Proposal, elements which are not explicitly dealt
within the Directive are left to national legal systems to regulate. Therefore, unless the exercise of the right of
withdrawal is explicitly harmonised within the directive, national regulations that prevent borrowed sums
from being made available during the withdrawal period will be maintained. In those countries, consumers
will have to wait 14 (or 7) days before receiving the money that will enable them to make their purchase. This
will have the following negative consequences:

— Consumers, instead of being protected, will see their plans complicated and possibly jeopardised.

— Lenders involved in cross-border transactions will be at a serious competitive disadvantage with
respect to credit institutions located in Member States whose regulations allow credit to be made
available immediately.

— Suppliers will have to wait 14 days before making a credit sale.

In order to avoid the above described negative impact of the directive, lenders should be expressly allowed to
make credit available to borrowers before the end of the withdrawal period for all types of credit.

Furthermore, Article 13.4 refers to settlement conditions when the right of withdrawal was exercised (“interest
shall be calculated on the basis of the agreed borrowing rate”) compensation for the lender should be fairly
calculated in order to cover at least his administrative charges. Existing legislation, for instance Article 6-2 of
Directive 97/7 on the Protection of Consumers in respect of Distance Contracts (OJL 144, 04.06.1997), allows
sellers to be reimbursed for the “direct costs of returning the goods”.

Article 13-5

The current wording of Article 13-5 is unclear and would lead to inconsistencies and contradicting provisions.
EBIC would therefore suggest replacing article 13-5.b) by the following: “credit agreements which fall under
the scope of the following provisions”.
14 Article 13.4 contains a drafting error since the accurate reference should be to Article 13 paragraphs 1 and 3.
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Linked Credit Agreements (Article 3.l) and Linked Transactions (Article 14.2)

Linked Credit Agreements and definition of “commercial unit” (Article 3 l ii)

EBIC feels that the definition of “commercial unit” in Art 3 l ii, as it stands, fails to specify a fundamental point,
and thereby the definition remains too broad. Not only must there be an exclusivity link (“inner” link or
“causality” link) between the credit agreement and the supply/provision of specific goods/services which must
be identified in the credit agreement itself (indent (i); but also the relationship between the lender and the
supplier/service provider should be exclusive. A simple financing function of the credit agreement is not
suYcient to create such a link.

The underlying concept developed in several Member States through national jurisprudence, defines when two
commercial transactions form an economic unit from an objective point of view. The relevant criterion is to
be found in the consequences derived from the loss of such a “causality” link: if one of the two agreements
happens to be cancelled or terminated, the other one looses its cause and falls too, ie cannot be maintained in
the absence of the other one. The mere reference of specific goods or services in the credit agreement does not
render credit agreements “legally linked”.

The reference to the goods or services to be financed by the credit agreement is valuable from the perspective
of an informed consumer, enabled to make a prudent decision. However, the current wording of the proposal
would lead to a situation where the sole reference to the specific goods to be financed with the credit would be
suYcient to apply the linked transactions regime. The current wording of the Modified Proposal creates the
risk that a large number of credits could be defined as “linked credit agreements” without any of the parties
having intended to give this eVect to the agreement.

As a consequence and looking at the definition of “linked credit agreement”, the last part of the sentence under
Article 3.l).ii) should be modified as follows:

“Those two agreements form, from an objective point of view a commercial unit; a commercial unit is
involved where:

— the supplier or service provider himself finances the credit for the consumer; or,

— if it is financed by a third party, if the creditor uses the services of the supplier or service provider
in connection with the conclusion or preparation of the credit agreement; and

— if the credit agreement makes reference to the specific goods or services to be financed with the
credit.”

The exclusivity link for “linked credit agreement” not only should cover the credit agreement and the supply/
provision of goods/services, but also the relationship between the lender and the supplier/provider of goods/
services.

Linked Transactions (Article 14-2)

Art. 14-2 sets out the conditions which determine the consumer’s right to pursue remedies against the creditor
based on the existing provision of the 1987 Directive. The logic of Article 11 of the 1987 Directive, specifying
that these conditions are cumulative, has been endorsed by the Parliament’s first reading on the proposal. It
is well understood that in order to facilitate a uniform transposition and implementation at national level,
conditions (a), (b), (c), (d) and (e) should be seen cumulative. The conjunction “and” should be inserted
between the respective criteria, as follows:

“2. Where:

(a) in order to buy goods or obtain services the consumer enters into a credit agreement with a person other
than the supplier of them, and

(b) the creditor and the supplier of the goods or services have a pre-existing agreement whereby credit is
made available exclusively by that creditor to customers of that supplier for the acquisition of goods or
services from that supplier, and

(c) the consumer referred to in point (a) obtains credit pursuant to that pre-existing agreement, and

(d) the goods or services covered by the credit agreement are not supplied, or are supplied only in part, or
are not in conformity with the contract to supply them, and

(e) the consumer has pursued his remedies against the supplier but has failed to obtain the satisfaction to
which he is entitled,

the consumer shall have the right to pursue remedies against the creditor. Member States shall determine to
what extent and under what conditions these remedies shall be exercisable.”
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Early Repayment (Article 15)

The fulfilment of the need for the lender to structure accurately its refinancing liquidity and cash flow depends
on the borrower’s commitment to repay in accordance with the underlying agreement. It would be unfair to
burden the lender unilaterally with the risk of a sudden termination of the contract by early repayment that
might jeopardise the management of the interest rate’s risk.

In case of early repayment, borrowers should compensate lenders for all losses which have arisen from the
prepayment.

Although we welcome this improvement, EBIC sees no justification to exclude in Art 15-2 the compensation
of losses for credit agreements where the period used to fix the borrowing rate is less than one year.

As regards the definition of the fees related to an early repayment of the borrowed funds, those costs which
have already been incurred and used, such as the fees for concluding the contract or for the evaluation of the
collateral cannot be reduced or refunded and must be excluded. Therefore EBIC would suggest replacing in
Article 15.1 the reference to the “total cost of the credit” with a reference to the “maturity-related cost of the
credit”.

Assignment of Rights (Article 16)

EBIC welcomes the intention of Article 16, which does not require the consumer to be informed where the
assignment of rights is eVected for refinancing purposes and does not aVect his legal position. However, the
terms “for securitisation purposes” used in Article 16.2 are too limited and do not reflect the intrinsic intention,
since securitisation is not the only method used by lenders to transfer credit risks and refinance them.

Therefore, EBIC proposes to modify Article 16.2 as follows:

“The consumer shall be informed where the credit agreement has been assigned to a third party except where the
assignment is eVected for securitisation purposes the purpose of transferring the credit risk or refinancing purposes
only and . . .”

Overrunning of the Total Amount of Credit (Article 17)

By allowing customers to overrun, lenders provide a special service that can be seen as a facility analogous to
overdraft operations. The bureaucratic constraints on lenders imposed by Article 17.2 would render it
complex and no longer workable in practice. Therefore, EBIC would suggest deleting Article 17.2, as
requested by the European Parliament15 in first reading.

Unfair Terms (Article 27)

EBIC would ask to delete Article 27 of the Modified Proposal as the European Parliament did with the former
Article 15. Changes in the Unfair Terms Directive should for consistency reasons be done within the respective
Directive 93/13/EEC in a separate procedure.

These proposed amendments to the Annex of the Directive 93/13/EEC would also have as its consequences
that certain kind of credit and refinancing models would be prohibited by the unclear wording proposal of this
Modified Proposal.

Annex B

As the joint platform of the European banking associations, EBIC has engaged in an open and constructive
dialogue with the European Commission on this file and we thus welcome many of the revisions that the
Commission has made.

We are keen to ensure that the Directive meets our two over-arching objectives; first, that it genuinely creates
a legal framework for an internal market for consumer credit and second, that in creating this framework care
is taken not to impinge on member states’ domestic markets. Alongside, we would like to emphasise the
importance of assuring the clarity of the final text and its consistency with the overall framework that the
commission seeks to develop. As such, we would encourage you to take the opportunity, under your
presidency, to give further considered thought to this file and ensure that it achieves these outcomes. We are
15 Amendment 131 of the European Parliament deleting former article 25 paragraph 3, on grounds that this obligation is out of step with

common practices.
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presently considering the technical details in the proposal and will write to the Council Working group with
our in-depth findings in the New Year.

From our perspective, and among those points which should be clarified and/or improved, the most
important are:

Scope

— The industry very much welcomes the revised ceiling of EUR 50,000. It reflects the reality of the consumer
credit market more appropriately, bearing in mind that the average yearly amount of credit per EU
inhabitant is less than 2,000 euros.

— Small amount credits should be fully excluded up to an amount of EUR 500. Even a “lighter” information
regime would render such credits too expensive or unprofitable to provide. This should not be
underestimated with regard to its impact on access to micro credit;

— Overdrafts: to assure the possibility of oVering this simple and low cost product, EBIC believes that an
authentic and truly “light” regime is required—or even that the overdrafts are left to member states’
discretion;

— All home loans, even unsecured, as well as mortgage credit should be excluded from scope since they are
diVerent from consumer credit in that they are long term products with their own specificities.

Responsible Lending and Borrowing

The industry believes that the requirements of the duty to assist should be further clarified. The current terms,
would shift the balance of liabilities inappropriately and exclusively towards financiers. Further, banks cannot
be obliged to describe “advantages and disadvantages” of their own products; what could be described are
product features. Whether a product is more or less advantageous depends on the personal situation of an
individual consumer as well as the economical context and therefore can only be judged by the consumers
themselves.

Information Requirements

— EBIC strongly opposes overloading consumers with excessive information, creating unnecessary burdens
and costs, and has concerns with the risk of over-lapping application of existing Directives around
advertising and information requirements.

— Ultimately, we also have issues with the concept of “total cost of credit” which is then used as the basis
to calculate the APRC. The definition of APRC needs to be a narrow one including exclusively those costs
levied by the lender for the loan for his benefit in order to assure comparability. While we welcome the
narrow approach of the APRC calculation in the revised text, we believe, that the total cost of credit
should not be used as a basis for calculation, as this could be misleading. The total cost of credit should
rather be seen as additional information on costs, which are not included in, but complement the APRC.

Right of Withdrawal

A 14 day period of withdrawal would not be advantageous to consumers. Therefore, EBIC proposes that the
withdrawal period be reduced to seven days. The consumer should be granted the right to ask for immediate
delivery of the financed goods/services upon express request in writing, therefore waiving the right of
withdrawal. Alternatively, the waiver could be coupled with a three-day reflection period with specific regard
to credit at the point of sale.

Early Repayment

A right to early repayment should only be allowed under narrowly defined circumstances, and provided that
the borrower compensates the bank for all losses which have arisen from the prepayment.
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Linked Credit Agreements

The definition of “linked credit agreements” must be narrowed in order to ensure that those credit transactions
which were not intended by the parties to be “linked” do not fall into the scope of that particular regime.

Full Harmonisation and Mutual Recognition

EBIC would ask for further clarification on the harmonisation approach which seems to introduce a complex
legal framework. (Art. 21).

Finally—and as part of the Commission’s recently published “Better regulation principles”16, we feel strongly
that an impact assessment should be undertaken to analyse the economic and legal consequences for the
European Union, as research based on the previous version of the text demonstrated a potential negative
impact of 0.2% of GDP in one member state alone.

9 January 2006

Memorandum by the European Banking Federation

Consumer credit is one of the core business areas in the retail banking market and its development in the future
will be of major importance to boost economic growth within the EU.

The European Banking Federation (FBE) is thus pleased to submit to the attention of the Council Working
Group on Consumer Protection the enclosed document (enclosure 1) presenting our analysis and comments
on the modified proposal as published by the European Commission on 10 October 2005 (“the modified
proposal”).

FBE respectfully requests the Presidency to forward the enclosed document to the members of the Council
Working Group and to take the enclosed comments into consideration when discussing the content of the
modified proposal as part of your eVorts to produce a compromise text.

We remain at your disposal should you wish to receive further clarification on our views on the subject.

Established in 1960, the European Banking Federation (“FBE”) is the voice of the European banking sector. It
represents the interests of over 4,500 European banks, large and small, from 29 national Banking Associations,
with assets of more than, EUR 20,000 billion and over 2.3 million employees.

A. General Remarks

Credit to consumers is one of the core businesses in the retail banking market. Its development in the future
decades will be of major importance for boosting the economic growth of the EU.

As the body which represents the interest of the banking sector in Europe, FBE has been following the
legislative procedure started with the publication of the proposal for a Directive in 2002, due to amend the
legislation in force on credit to consumers.17 Since then, FBE—both individually and jointly with the other
members of the European Banking Industry Committee (EBIC18)—has undertaken a deep analysis of the
proposal.

Following the adoption of the First Reading Resolution by the European Parliament on 20 April 2004, the
banking industry has highlighted in several occasions a number of key issues that, in our view, needed to be
approached diVerently in order to achieve what the Commission has defined as the aims of the modified
proposal published on 10 October 200519 (“the modified proposal”), namely:

(i) to establish the conditions for a genuine internal market,

(ii) to ensure a high level of consumer protection, and

(iii) to improve the clarity of the legislation at EUlevel.20

In the modified proposal the EU Commission has taken into account many of the amendments adopted by
the European Parliament through its First Reading Resolution, as well as some of the remarks made by the
banking industry since the publication of the proposal. FBE welcomes those amendments as an important
improvement in the drafting of the proposal.
16 As outlined in the EC Communication (COMM 2005—97 Final), dated 16 March 2005 on Better regulation for Growth and Jobs in

the EU.
17 Directives 87/102/EEC, 90/88/EEC and 98/7/EC.
18 www.eubic.orq
19 COM(2005) 483 final of 07.10.2005.
20 COM(2005) 483 final of 07.10.2005, page 2.
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However, while acknowledging the eVorts of the EU Commission to keep open the dialogue with relevant
stakeholders, FBE regrets that this proposal has not yet been submitted—as requested by the banking industry
at several occasions—to those “better regulation principles” that currently define the EU Commission’s
approach vis-à-vis new legislative initiatives21.

B. Priorities

— impact assessment

— overdrafts

— linked credit agreements

— responsible lending

— right of withdrawal

— harmonisation and the aim

In particular, FBE still believes that a rigorous impact assessment of the envisaged set of rules is needed in
order to assess whether the provisions of the proposed Directive will facilitate a proportionate outcome
against its stated goals. In our view, the arguments delivered in the Explanatory Memorandum that now
precede the body text of the modified proposal appear to fall short of such a requirement.

While waiting for the launch of such an assessment—and without prejudice to the outcome thereof—FBE
wishes at this stage to highlight, within the overall content of the modified proposal, the following priorities
which we believe need to be addressed by the EU legislator with particular care and urgency:

— Under Article 2 overdrafts should be left out of the scope of the modified proposal;

— the definition of linked credit agreements under Article 3.1 should be amended under indent (i) and
(ii) so that the relevant regime does not unduly cover agreements that are not actually linked;

— the principle of responsible lending and the overall regime as presented under Article 5 is not
addressed in a satisfactory manner; the first sentence of Article 5.1 should be deleted or, at least, a
more balanced approach should be provided in order to clarify both the reciprocal obligations of the
contractual parties in the articles of the future Directive (as referred to in Recital 20), and the fact
that the task of the credit institution to assess the client’s creditworthiness belongs to the sphere of
banking supervision law/public law and should therefore be treated accordingly;

— the content of the right of withdrawal should be fully harmonised among EU Member States based on
a period of 7 days and combined with the possibility for the consumer to waive such a right, should he
wish to ask for immediate delivery of the financed goods/services;

From the more general perspective of the harmonisation and the aim that the future Directive is meant to
achieve, the confusion in the new wording represented by the combined reading of Article 1 and Article 21.1
remains ambiguous and should first be cleared; then the newly elaborated approach combining harmonisation
with mutual recognition needs to be very carefully assessed with respect to its impact on the achievement of
the objectives set out in the modified proposal.

Indeed, the wording of Article 21.1 refers to a maximum level of harmonisation achieved by the modified
proposal, insofar as Member States are not allowed to “maintain or introduce provisions others than those
laid down in [the] Directive”. This provision however finds a strong limitation to its application in Article 21.2
introducing the principle of mutual recognition which has been used so far together with minimum
harmonisation measures.

The relation between the two provisions is rendered more complicated by the fact that the provisions
enumerated in Article 21.2 touch upon “key elements” of the regulation of the consumer credit sector the
content of which should be fully harmonised. Yet, the modified proposal states explicitly that some aspects
regarding, modalities of implementation are left to Member States’ discretion.

We urge the EU legislator to clarify the interplay of such a “maximum harmonisation approach” as stated in
Article 21.1 with the several limitations laid down in Article 21.2 first sentence (“. . .without prejudice to
necessary and proportionate measures which Member States may take on grounds of public policy”) as well
as in Article 21.3 (“. . . provisions of national law implementing or corresponding to this Directive”) to Article
21.4 (“. . . Member States shall ensure that the provisions they adopt in implementation of this Directive . . .”).
21 COM(2005) 97 final of 16.03.2005.
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Before presenting detailed comments and arguments on the above mentioned issues under section B, FBE wish
to also draw the attention of the EU legislator on the need to clarify in the framework of, among others, the
rules on credit to consumers, how the implementation of the recently adopted rules on capital requirements
introducing at EU level the content of the Basel II Accord22 should be regarded from the viewpoint of the
adjustment, by credit institutions, of borrowing interest rate in relation to retail customers’ risk rating for
prudential purposes, since the modified proposal has not taken into account this banking supervision
development. In particular FBE would welcome explicit clarification in the modified proposal of how possible
conflicts between the two sets of rules should be resolved.

C. Specific Remarks

Subject matter (Article 1)23

Article 1 of the modified proposal now streamlines the initial (rather ambitious) goal of the Directive and no
longer tries to encompass all the areas related to the consumer credit, but reduces the purpose of the Directive
to the harmonisation of certain aspects of this sector. Such a reduction is reflected in the deletion of a number
of articles that were inserted in the first proposal24. FBE welcomes this step, since willing to harmonise
exhaustively any matter somehow related to credit to consumers across 25 national legislations and markets
might not only produce a duplication of existing EU provisions (see eg the Unfair Commercial Practices
Directive) but also appear rather unfeasible from a political viewpoint and possibly not beneficial, in particular
having regard to the costs that the adoption of a uniform set of rules at EU level25 could represent.

A problem is encountered, however, when looking at Article 1 in combination with Article 21. Article 1
determines the “latitude” of the harmonisation, while it is silent about the “degree” of harmonisation. For that
purpose, Article 21 has been inserted; but the latter provides only a confusing indication of which parts of the
Directive are to be deemed “fully harmonised”—ie not allowing national legislators to go beyond the
provisions of the Directive when adopting implementing measures—and which ones may still require to be
fleshed out at national level. The Directive fails to make it suYciently clear in which cases its provisions are
to be considered detailed enough not to require further substantial rule-making from national legislators, and
where they are leaving Member States such a discretionary leeway.

In that respect, the description provided by the EC Treaty26 of the chosen form of legislative act—a
Directive—does not add much clarity on whether the choice left to Member States on the “form” and the
“methods” to achieve the goals under Article 1 would create new or maintain existing barriers to the
functioning of the internal market.

There is consequently a need to spell out more clearly than at present whether individual provisions are
intended to fully harmonise the matter or not. On this point, see our comments under Article 21 below.
22 The new Basel capital accord (Basel II) was published on 26 June 2004 and will be implemented in EU law by amendments to Directives

2000/12/EC (Codified Banking Directive) and 193/6/EEC (Capital Adequacy Directive). It aims, among other things, at ensuring that
banks take greater account of the risk of default of their customers than was the case in the past. This prudential objective does not,
however, guarantee in itself that an interest rate contractually agreed with a customer can be adjusted under civil law in the event of
the creditor changing its rating of the consumer.

23 The modified proposal bears a new title which currently refers only to credit agreements for consumers and to the amendment of the
Unfair Terms Directive (Council Directive 93/13/EC of 5 April 1993 on unfair terms in consumer contracts, OJ L95/29). If the modified
proposal is meant to repeal the existing set of rules—as stated in Article 25—a reference in the title would be useful to clarify this aim.

24 For instance, the previous Chapter VII on the performance of a surety agreement, or the previous Chapter X on non performance of
a credit agreement, etc.

25 The degree of harmonisation is independent from the scope of harmonisation. For example, a minimum harmonisation Directive may
contain 25 provisions covering all the aspects of a given area whereas a full harmonisation Directive may contain only two provisions.
See FBE position paper of September 2004, State of Integration of Europe’s Financial Markets, page 38:
The scope of harmonisation means the issues being dealt with in the Directive. It may be more or less wide, ie it may cover only some
(“limited scope” harmonisation) or all (“exhaustive/extensive scope” harmonisation) aspects of a given area.
There is no definition in EU Law. An example of “limited scope” harmonisation is Directive 98/7/EC of the European Parliament and
of the Council of 16 February 1998 on the Annual Percentage Rate of Charge. An example of “extensive scope” harmonisation is the
Proposal for a Directive on the harmonisation of the laws, regulations and administrative provisions of the Member States concerning
credit for consumers (COM(2002)443).
There seems to be a specific concept called “total harmonisation”. Although there is no oYcial definition, it could be defined as the
combination of maximum harmonisation and exhaustive/extensive harmonisation. The Commission seems to [have] used the term
“total harmonisation” pursuant to this meaning in the [previous] Article 30 of the [2002] proposal for a Consumer Credit Directive.

26 According to Article 249 of the EC Treaty, “a directive shall be binding, as to the result to be achieved, upon each Member State to which
it is addressed, but shall leave to the national authorities the choice of form and methods” (our emphasis).
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Scope (Article 2.2)

FBE believes that the modified Article 2 has been substantially improved and welcomes most of the
amendments. Nonetheless, there are still some issues of concern, the most important of which are presented
below.

Article 2.2.a

FBE welcomes the exclusion of all credits “secured either by a mortgage on immovable property or by another
comparable surety commonly used in a Member State” (therefore excluding mortgage equity withdrawal
loans from the scope of the Proposal) on the grounds that mortgage loans are very diVerent, long-term
products, often funded through long-term instruments.

However, based on the current wording of this article, loans secured by sureties commonly used in a Member
State, such as eg personal guarantees, which are non real estate-secured loans (currently covered by the Code
of Conduct on Pre-contractual Information on Home Loans) are no longer excluded from the scope of the
Directive (see Recital 13).

We are very much concerned that the emphasis given to the existence of the mortgage/real estate collateral
with respect to the exclusion of mortgage equity withdrawal loans has led to deviate, in the modified proposal,”
from the definition of home loans as it exists in the Code of Conduct and therefore to leave aside the criterion
of the purpose of the loan. In this respect, FBE strongly believes that these loans must be excluded as well,
because they are similar to mortgage credit in that they are long-term products with their own specificities.

Indeed, due to the characteristics of these non real estate-secured loans, the negotiators of the Code of
Conduct considered them to be similar to real estate-secured loans, which is the reason why they included them
in the Code alongside the latter. What is more, these loans are included in the consultation on the Integration
of European Mortgage Markets launched by the Commission. In addition, if the current wording of Article
2.2.a was maintained the Code of Conduct could be at risk, since two diVerent legal regimes would apply to
the same product, ie non real estate-secured loans.

With respect to the treatment of unsecured housing loans, which exist in a number of EU countries, we
strongly believe that these loans should also be excluded from the scope, because they too are long-term
housing products with the corresponding specificities.27 Loans used for renovation purposes, for instance,
which were excluded from the scope of the 1987 Consumer Credit Directive28 for the above reasons, would
now be included in the Directive according to the current wording of the modified proposal.

We instead urge the EU legislator to again endorse the version of Article 2.2.a as amended by the European
Parliament in its First Reading Resolution (Amendment 49) and to modify Article 2.2.a as follows:

“This Directive shall not apply to the following credit agreements:

(a) credit agreements the aim of which is to grant credit for the purchase or transformation of the
private immovable property that the consumer owns or aims to acquire or which are secured either
by a mortgage on immovable property or by another surety commonly used in a Member State for
this purpose.”

Recital 13 would need to be amended accordingly.

Article 2.3 and 2.4

With regard to small credit agreements and overdraft facilities FBE is concerned that, despite the good
intention to lift part of the burden and costs linked to the information requirements, the regime adopted for
credit agreements up to EUR 300 and for overdrafts still appears too cumbersome for credits of this size and
this particular type of facility.

Small credit agreements and overdrafts are known and appreciated by customers for their simplicity and low
costs. Particularly overdrafts are very often not stand-alone products but rather integral to current accounts’
functionality and, as such do not require an ad hoc pre-contractual information regime. Including them in the
27 In France, unsecured housing loans are loans granted under a “single financing package”, which encompasses one principle secured

loan complemented by a number of smaller unsecured loans. The common feature shared by the principle secured loan and the smaller
unsecured ones is that both are long-term products with their own specificities and granted to finance the same property. From the
lender’s risk management perspective, these loans are granted in a context where the lender considers that the collateral pledged for
the principle secured loan provides him with a suYcient guarantee.
In Germany, unsecured loans can be granted as individual loans and are as such independent from another secured loan. These loans
are similar to mortgage loans not only because they are long-term products, but also because they are taken out for investment purposes.
The value of the financed object is always equivalent in the real estate.

28 See Directive 87/102. Article 2.1.a and Directive 90/88. Article 1.3.
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scope of the future Directive—even if under a “light” or “simplified” regime for information requirements—
would make them expensive and potentially unprofitable for lenders.

Indeed, under Article 2.4 loans of this kind will be subject, for instance, to the pre-contractual information
requirements of Article 6 and to most of the information to be included in the contract itself under Article 9.
Although they are fewer than those applying to other loans covered by the scope of the Directive, these
information requirements alone go too far and would be unworkable in practice. Given the small sums
involved and the fact that this market segment does not represent for banks a source of major revenue, even
the “simplified” information regime envisaged by the modified proposal and the associated processing time
and costs would be out of all proportion to the possible return.

The increase in costs triggered by these requirements would make small loans disproportionately expensive
and ultimately increase costs that would have to be borne by the consumer. What is more, the new information
requirements would result in so much associated red tape that many banks would probably stop extending
very small loans altogether. This would make access to credit more diYcult, particularly for those sections of
the population who currently take out very small loans of this kind. Indeed Article 2.1.f of the Directive in
force29 quite rightly totally excludes “credit agreements involving amounts less than 200 ECU” from the
application of pre-contractual and contractual information requirements. Similarly, Article 2.1.e of the same
Directive excludes from the scope of application credits in the form of advances on a current account granted
by a credit institution or financial institution other than on credit card accounts.30

FBE urges the EU legislator to:

(i) set the ceiling of small credit agreements at EUR500 so that credit agreements below that amount are
excluded from the scope of application of the future Directive as it is the case under the Directive
currently in force. Indeed, common market practice has not highlighted any particular problems
linked to credits up to EUR500; also, this amount would keep the same proportion as the one
adopted to set the maximum ceiling (from ECU20000 to EUR50000); and

(ii) exclude overdrafts from the scope of the modified proposal.

Article 2.2.f

The modified proposal envisages an exemption in Article 2.2.f for loans granted by an employer to his
employees. This definition is too narrow. In practice, employers normally may oVer loans of this kind not only
to their own employees, but also to the employees of companies with which they have close corporate or
business relationships (by means of shareholdings, for example, or a co-operation agreement). Based on the
current wording of the rule, employers would no longer be able to grant such a type of loans to employees who
had a special relationship with the “employer” because of eg an outsourcing contract, co-operation agreement
or shareholding arrangement. To avoid this, the exemption should be reworded as follows:

(f) credit agreements which are granted by an employer to his employees or the employees of
branches, subsidiaries or co-operating companies (. . .) free of interest or at annual percentage
rates of charges lower than those prevailing on the market;

Article 2.2.i and 2.4.c

Article 2.2.i rightly envisages excluding from the scope credit agreements “which relate to the deferred
payment, free of charge, of an existing debt”. Conversely, under Article 2.4.c other arrangements concerning
deferred payment or repayment methods are to fall within the scope, even if “the consumer would not thereby
be subject to less favourable terms compared to the initial credit agreement”.

This distinction is not justified and will cause problems in practice—to the detriment of the consumer. A
situation may arise during the lifetime of the credit agreement or when the loan matures, in which the
consumer is temporarily unable to meet his obligations due to, for instance, a short-term lack of liquidity.
Under existing law in many Member States, it is possible temporarily to suspend the consumer’s payment
obligations by concluding a debt deferral or repayment agreement without this involving any additional
bureaucracy.
29 Directive 87/102 EEC as amended by Directives 90/88/EEC and 98/7/EC.
30 As a matter of derogation Article 2.1.e requires the provision of a very limited number of information as laid down under Article 6

thereof, namely information on: the credit limit, if any, the annual rate of interest and the charges applicable from the time the
agreement is concluded, the conditions under which these may be amended, any change in the annual rate of interest or in the relevant
charges at the time it occurs and the procedure for terminating the agreement. Furthermore, tacitly accepted overdrafts of less than
three months are not even subject to the information regime mentioned above.
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Aside from the fact that he naturally has to continue paying maturity-related costs (ie, in particular, interest)
on the amount he owes during the period of deferral under such an arrangement, the consumer does not
normally incur any further costs. The consumer is consequently not made subject by the arrangement to less
favourable terms compared to the initial credit agreement—except that his maturity-linked costs (particularly,
interest) continue to fall due. The proposal to impose additional formalities on debt deferral or repayment
agreements of this kind under Article 2.4.c will make it more diYcult for banks to oVer the simple,
unbureaucratic assistance outlined above. Yet there is no need to impose additional information requirements
on these agreements because the maturity-related costs (particularly, interest) will not change for the period
of the debt deferral or repayment agreement compared to those in the original contract and the consumer will
have been fully informed on them before the latter was concluded. To avoid the consumer to lose the
opportunity of being allowed non-depreciatory debt deferral or repayment agreements in a simple,
straightforward way, such agreements should continue to be excluded from the scope of the Directive.31

The exemption in Article 2.2.i should therefore be worded along the following lines:

(i) credit agreements which relate to the deferred payment, free of charge, of an existing debt and credit
agreements which relate to deferred payment or repayment methods as long as the consumer would
not thereby be subject to less favourable terms compared to the initial credit agreement except for
the maturity-related costs arising from the longer life of the loan or costs arising from legal
obligations such as the payment of default interest;

Definitions (Article 3)

FBE welcomes the new set of definitions that, from a general point of view, now better reflect the market
practice, although we would welcome a number of clarifications.

Article 3.d

As said above, we recommend excluding overdraft facilities—as defined here—from the scope of the Directive.

According to the modified proposal, an overdraft facility is “a credit agreement whereby a creditor grants to
a consumer the possibility to dispose of funds in his current account . . .”.

This definition is too narrow and evidently assumes by using the term “funds” that there would normally have
to be a credit balance on the account. This is often not the case (ie a credit line might be allowed also without
pre-existing funds on a bank account) and must not be a prerequisite for granting an overdraft facility. The
definition should therefore be worded as follows:

(d) “overdraft facility” means a credit agreement whereby a creditor grants to a consumer the
possibility to dispose of funds in his current account as far as he has been granted a credit line and
where . . .”

Article 3.e

The modified proposal defines the credit intermediary as a person acting “on behalf of the creditor”. Articles
19 and 20 subsequently set out the obligations of credit intermediaries on the basis of this definition and
require Member States to regulate them. The current wording however seems to us inappropriate and should
be modified in order not to apply to persons whose professional activity does not consist in providing credit.
Accordingly, the three requirements under Article 3.e.(i)-(iii) should be cumulative instead of alternative, by
replacing “or” with “and”.

On the other hand, loans are oVered to consumers not only by persons working “on behalf of” the creditor,
but also by a number of persons acting independently and who may well not receive a fee from the lending
credit institution. We deem it essential that these intermediaries also be subject to the requirements in Articles
19 and 20. The existing qualification in Article 3.e should therefore be modified as follows:

(e) “credit intermediary” means a natural or legal person who is not acting as a creditor and for a fee
which may take a pecuniary form or any other agreed form of financial consideration, as
professional activity:

(i) presents or oVers credit agreements or undertakes other preparatory work for them; and

(ii) concludes credit agreements. . .”
31 In contrast, debt deferral or repayment agreements which make the consumer subject to less favourable terms compared to the original

contract in a manner going beyond that outlined above should have to comply with the directive’s full general information
requirements. The partial exemption currently envisaged in Article 2.4.c (i) to (ii) could then be dropped.



3287173006 Page Type [E] 03-07-06 21:42:27 Pag Table: LOENEW PPSysB Unit: 1PAG

134 proposals for a directive on credit agreements: evidence

Article 3.f

According to Article 3.f, the total cost of the credit to the consumer—and thus also its expression in percentage
under Article 3.g (the APRC)—has to include “any kind of fees in connection with the credit agreement”. We
consider that the calculation of the total cost of credit and the APRC should not include the cost of operating
a current account unless it is dedicated exclusively to processing and servicing the loan. For clarification
purposes, the following sentence should be added to the definition in Article 3.f:

The costs of operating a current account which the consumer uses to eVect payments are not to be
included.

Furthermore, Article 3.f uses the wording “costs relating to ancillary services relating to the credit agreement”.
Given that the objective of the APRC is to allow the costs of loans to be compared with one another, this is
an unjustified extension of the definition. If costs are to be comparable, they must be based on the same or at
least comparable elements. This is not the case under the present wording of Article 3.f which leads to compare
diVerent sets of circumstances (in particular, credit agreements which did not require an endowment policy
and credit agreements which did). An endowment insurance policy is a service independent of the fate of the
credit agreement: it is a means of accumulating capital and oVers the policyholder protection against risk
independent of the fate of the loan agreement. In other words, the consumer obtains an additional service.

If such costs had to be included in the APRC despite the arguments outlined above, they could theoretically
only be the costs of covering risk and handling charges. The part of the insurance premium representing the
savings portion of the insurance policy, in contrast, is not part of the costs that directly aVect the cost of the
loan.32 However, it would be disproportionately onerous—if not at all possible—to split the covering risk from
the overall insurance premium.33

Moreover, in cases where instalment loans are concerned it would only be possible to calculate the APRC or
the “total cost of the credit” on the basis of fictitious data since the life of the insurance policy will normally
be longer than the fixed interest period of the loan at the end of which repayment will become due. And even
with credit agreements which do not take the form of instalment loans, the variable amount of profit generated
by the insurance would mean that the calculation of the APRC or the “total cost of credit” would be based
on at least partially fictitious data. Using the “safe” guarantee interest rate as the basis of calculating the
eVective rate of interest, on the other hand, would mean quoting the customer an eVective rate of interest which
most probably would not be accurate.

It is therefore not appropriate to include expenditure relating to a savings programme in the costs used to
calculate the APRC. This would ensure that the APRC included only the costs of products which directly
benefited not only the consumer, but also the loan agreement and the creditor, such as mandatory residual
debt insurance, for example.

We consequently suggest amending the wording of Article 3.f as follows:

(f) “total cost of the credit to the consumer” means all the costs, including interest, commissions and
any kind of fees which the consumer has to pay in connection with the credit agreement in conformity
with the terms thereof, and which are known to the creditor; costs relating to ancillary services relating
to the credit agreement—in the case of insurance, only premiums for insurance policies whose sole
objective is repayment to the creditor in the event of realisation of the insured risk—are included if the
conclusion of the service contract is compulsory for obtaining the credit or the advertised interest
rate, (. . .)

The costs of operating a current account which the consumer uses to eVect payments are not to be
included, unless it is dedicated exclusively to processing and servicing the loan.

Article 3.1

Although we welcome the improvement in defining linked credit agreements, it is our belief that this definition,
as it stands, fails to specify a fundamental point: not only must there be an exclusivity link (“inner” link or
“causality” link) between the credit agreement and the supply/provision of specific goods/services which must
be identified in the credit agreement itself; but also the relationship between the lender and the supplier/service
provider should be exclusive. A simple financing function stated in the credit agreement is not suYcient to
create such a link.
32 Unlike interest payments, for example, this savings portion of the insurance premium is not “used up” during the lifetime of the loan,

but accumulates to the benefit of the insurance taker.
33 In Germany, a Federal Court of Justice ruling of 18 January 2005 (WM 2005, 415 V.) rejected the idea of splitting the covering risk

from the overall premium as impracticable.
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This concept, developed in several Member States through national jurisprudence,34 defines when two
commercial transactions form an economic unit from an objective point of view.

The relevant criterion has been found in the consequences derived from the loss of such a “causality” link: if
one of the two agreements happens to be cancelled or terminated, the other one looses its cause and falls too,
ie cannot be maintained in the absence of the other one.

In order to clarify the scope of application of related Article 14.2 and 14.3 on linked transactions and to avoid
that the definition of linked credit agreements creates unintended, very serious risks of increase in liability
exposure of lenders, this should be specified in Article 3.1. Indeed, without such a specification, most of the
credits can be wrongly defined as linked credit agreements, without any of the parties (the lender, the consumer
or the supplier/provider) having intended them to be used as such.

Accordingly, Article 3.1.(i) could be modified as follows:

(i) the credit in question serves exclusively to finance an agreement concerning the supply of goods or
the provision of a service and the two agreements are connected with one another so that neither
agreement would have been concluded without the existence of the other and each achieves its
purpose only with the conclusion of the other agreement; and

The last part of the sentence under Article 3.I.ii) should be deleted:

“(ii) those two agreements form, from an objective point of view a commercial unit; a commercial unit
is involved where the supplier or service provider himself finances the credit for the consumer; or,
if it is financed by a third party, if the creditor uses the services of the supplier or service provider
in connection with the conclusion or preparation of the credit agreement

Lastly, we deem it essential that the modified proposal explicitly exempts from the application of the rules on
linked credit agreements if the credit is used to purchase shares, derivatives or other financial instruments
which are subject to the fluctuations of the capital markets. Otherwise, the consumer would be able to
speculate on the financial and capital markets at his bank’s expense. In this respect, the exclusion from the
scope under Article 2.2.g would not be suYcient to avoid the described circumstance in those cases where the
credit is not concluded with an investment firm but with a credit lender not comprised within the definition
under Article 1.2 of Directive 93/22/EEC (as amended).

The following provision should therefore be added to Article 3.1:

(iii) The provisions on linked credit agreements “do not apply if the credit agreement serves to finance
the purchase of securities, foreign currency, derivatives, fund units, precious metals or other
financial market instruments which are subject to fluctuations in the capital markets.

Standard information for advertising (Article 4)

FBE is aware of the vote of the First Reading Resolution of the European Parliament which introduced a set
of standardised information also for advertisements (so called “info-box”). Although we share the objective
that consumers be given clear and exhaustive pre-contractual and contractual information, when reading the
modified proposal we find it diYcult to distinguish between what is considered an advertisement and what is
rather regarded as pre-contractual and contractual information. The information overload, which is evident
when reading Article 4 in conjunction with Articles 5, 6 and 9, is far from enabling the consumer to make an
informed decision.

In our view, advertising is one tool, among others, of marketing strategies and is usually addressed at a very
preliminary stage to the general public rather than to individual consumers.

When looking at the quantity and level of details of information required by the current Article 4.2 for
advertisements, we believe that so much information would eventually:

— overload the consumer with too many details for the purpose of an advertisement, which is used to
invite consumers to get in contact with the lender in order to “find out more”;

— be misleading for consumers who have not yet expressed any intention to enter into negotiations with
the lender, ie at the moment they watch/read/listen to an ad, they have not yet engaged in any pre-
contractual phase;

34 An example is the jurisprudence developed in Germany by the Federal Court of Justice on the interpretation and application of Section
358 (3) of the German Civil Code. A linked credit agreement may be deemed to exist only if there is more than a simple means-to-an-
end relationship between the financed goods or services and the credit agreement; the two agreements must be so closely connected
with one another that neither would have been concluded without the other and each achieves its purpose only with the conclusion of
the other contract (cf. decision of the Federal Court of Justice in BGH NJW 2000, 3065, 3066 and, as one of many examples, the
academic legal commentary by Habersack in Münchener Kommentar zum Bürgerlichen Gesetzbuch, 4th edition, Section 358 par 36).
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— be in any case impossible to provide a priori and in general and abstract terms, since many of the
elements enumerated under Article 4.2.a-e are identifiable only with reference to a specific consumer
and once his individual file has been considered;

— restrict the development of marketing tools and media such as television, radio or the internet, since
any advertising slot has a very limited duration and cannot possibly deliver what is required under
Article 4 in very short (in some cases, a few seconds) presentations.

In any event, we see neither particular reason to insert such an exhaustive and binding list of the information
requirements in the broadcast advertisements, nor the need for providing “two representative examples”.

In that respect, FBE would strongly advocate the need for a clearer distinction between advertisements and
pre-contractual information standards and for a limitation in the provision of detailed requirements only to
the latter. Alternatively, should Article 4 remain as it stands now, we would urge the legislator to provide at
least an exception to its application to advertisements broadcast by TV or radio.

Pre-contractual information (Article 5)

One of the main concerns of FBE remains the provisions under Article 5.

Article 5.1

The modified proposal does not clearly define, but still refers to, the “principle” of responsible lending to which
the lender must adhere when providing pre-contractual information to the consumer. FBE reiterates its
concern over the consequences that may derive from introducing such an obligation.

Although not precisely defined in the modified proposal,35 the principle of behaving responsibly when lending
out money is already one of the guidelines of any bank’s daily activity and a benchmark for the development
of a bank-customer relationship; however, what is in our view inappropriate is to give such a principle the
connotation of legal obligation which implies a private law liability regime built thereupon.

The obligation to “lend responsibly”, as referred to in the modified proposal, would inevitably create, besides
the general notion of professional care, a further liability regime giving the consumer the possibility to claim
for damages from the lender against the violation of such a further obligation whenever the consumer can no
longer pay back his loan. By arguing that the lender is responsible for the consumer’s default because it failed
to assess his creditworthiness adequately, the consumer could potentially clear himself of any obligation to
repay the loan. Such an arrangement is blatantly at odds with the principle that it is the consumer himself who
must ultimately—and on an informed basis—decide whether or not to take out a loan.

In this respect, we regret that the wording of the proposal has kept the concept of “responsible lending”
without any—equally necessary—“responsible borrowing” provisions. The mere reference introduced by
Recital (19) to the fact that “Consumers should also act with prudence and respect their contractual obligations”
is, in our view, not suYcient to balance the liability burden that is unfairly put on lenders. Nor does it seem
to us that the reference in Article 5.1 to the fact that the information provided by the consumer has to be
“accurate”, may clarify that the consumer is the one responsible for the ultimate choice of the credit
agreement.

We also underline that common banking practice already applies the “Know Your Customer” principle for
anti-money laundering purposes; moreover, credit institutions must already assess the level of risk of their
customers for prudential purposes which belong to the sphere of public law. By contrast, the modified proposal
would create an additional private law regime of liability based on lenders’ alleged negligence in providing pre-
contractual information and assessing clients’ creditworthiness. This seems to us inappropriate and
potentially overlapping with existing EU and national rules.
35 According to Article 5.1, the creditor (. . .) shall adhere to the principle of responsible lending. Therefore, the creditor (. . .) shall comply

with [his] obligations concerning the provision of pre-contractual information and the requirement (. . .) to assess the consumer’s
creditworthiness on the basis of accurate information provided by the latter and where appropriate, on the basis of a consultation of the
relevant database. (Our emphasis).
As currently drafted, Article 5.1 does not explicitly define what “responsible lending” is and does not determine the limit of its
interpretation. Namely, the provision does not clarify whether the content of responsible lending might consist only of (i) providing
pre-contractual information, (ii) assessing the consumer’s creditworthiness and, where appropriate, (iii) consulting relevant database
for that purpose, or should it be wider than that. In particular, it is not clear whether such a liability regime would also apply to the
provision of Article 5.5 by virtue of the overarching provision of Article 5.1 (see also Recital 20).
As a consequence, the lack of clarity on the precise content of such a legal obligation to “lend responsibly” would seriously undermine
the legal certainty and might risk to lead lenders to refrain from oVering credit in order to avoid taking such a legal risk.
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FBE urges the legislator to delete the first sentence of Article 5.1 or, at least, provide a more balanced approach
and to clarify in this sense the reciprocal obligations of the contractual parties in the articles of the future
Directive, thereby specifying that the task of the credit institution to assess the client’s creditworthiness
belongs to the sphere of banking supervision law/public law.

Article 5.2

We believe that the reference to the moment in time when the consumer shall be provided with the necessary
and essential (pre-contractual) information, ie “in good time before the consumer is bound by any credit
agreement or oVer” could lead to diVerent and possibly conflicting interpretations among Member States.
With a view to avoiding such discrepancies, we suggest the EU legislator to refer, as the criterion to test
whether the consumer has been given pre-contractual information early enough, to the possibility for the
consumer to still shop around and compare oVers from diVerent lenders. This would also be consistent with
the approach taken by the Code of Conduct on Pre-contractual Information on Home Loans with regard to
the mortgage credit sector.

As a general comment on the content of the pre-contractual information, we believe that the appropriateness
of providing the consumer with pre-contractual information should be determined against the consumer’s
profile. A case-by-case approach might better satisfy the needs of both the lender and the consumer who might
even request an “execution-only” type of service without needing to receive—redundant—pre-contractual
information. The current wording of Article 5.2 does not yet allow such an approach, and we invite the EU
legislator to explore this option further.

As regards detailed provisions, we wish to comment on the following.

Article 5.2.d

We would suggest dropping the reference to “representative examples” to be given to the consumer, of the
APRC and the total cost of the credit, as these examples may appear too complex and of no added value for
the consumer.

Indeed, we believe it would not be helpful—even in the interests of transparency—to confront the consumer,
either before or on signing a contract, with financial mathematical and economic data of this kind (ie “all the
financial data and assumptions used for calculating [the] rate”). Even a consumer with a background in
financial mathematics and business economics would be unable to understand and evaluate “all the financial
data and assumptions used for calculating that rate”, as it is worded in Article 5.2.d. What is more, the
“financial data and assumptions” referred to in this subparagraph will include factors influencing the bank’s
pricing and business policy—ie confidential internal matters that do not need to be disclosed for
competitive reasons.

In Article 5.2.d, therefore, the final phrase

by means of a representative example mentioning all the financial data and assumptions used for
calculating this rate

should be deleted.

Article 5.2.e

According to Article 5.2.e, the pre-contractual information provided to the consumer should include the
amount, number and frequency of payments to be made, “where possible set out in a payment schedule”.

Given that both the pre-contractual and contractual information rules (see Article 5.2.b and d, and Article
9.2.c and e, respectively) require that the consumer be advised, in addition, of the “total amount of the credit”
and the “total cost of the credit”, the consumer is already fully informed about the monthly charges and the
aggregate cost of the loan. There is consequently no need to introduce a requirement for a payment schedule.
Use of such schedules is not currently common practice and the associated administrative costs would make
lending more expensive. We would see it more appropriate to delete this requirement.

In Article 5.2.e, the final phrase

where possible, set out in a payment schedule

should therefore be deleted.
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Article 5.2.g

FBE strongly disagrees with the insertion of this element in the pre-contractual information. Lenders cannot
be requested to inform consumers about the existence—and even less, about the amount—of costs payable by
consumers on conclusion of the credit agreement to persons other than themselves (or credit intermediaries).

Notary fees and taxes to be levied by tax authorities are not necessarily known by lenders, can and do vary
from one Member State to another, may depend on criteria that are linked to individual consumers and are not
in the remit of lenders. Creating an obligation upon the latter to deliver such information would unacceptably
unbalance the role and liability of the lender within the credit agreement. The lender should not be required
to ascertain and disclose the existence and the amount of costs that are not levied by him for his own benefit.

This issue is of particular importance in a cross-border context, where such an obligation—and the liability
regime which is related thereto—could easily discourage lenders to even try to penetrate foreign markets if
they are not able to manage this “informational” risk, ie to obtain such information on a regular basis from
reliable sources. This would become a barrier in particular to free provision of financial services where the
establishment on the territory of a Member State through branches or subsidiaries is not contemplated.

This goes against one of the objectives of the modified proposal, ie to establish a genuine internal market. In
the interest of both lenders and consumers, FBE thus firmly reiterates the request to drop this element from
the list of mandatory pre-contractual information to be provided to consumers.

Article 5.2.h

Article 5.2.h uses the term “ancillary service” and refers to its relationship to the “advertised interest rate.
Article 5.2.d stipulates that the consumer must be informed of the “annual percentage rate of charge” and the
“total cost of the credit”. To clarify the relationship between these two provisions, particularly in cases in
which the ancillary service is not compulsory (see also the definition in Article 2.f-g), the following wording
should be added to Article 5.2.d:

The portion of the annual percentage rate of charge relating to an ancillary service may be itemised
separately.

Article 5.2.i

Article 5.2.i, which envisages that the consumer should be advised of “interest in the case of overdue
payments” and “charges for defaulting”, would also be unworkable in practice.

Costs and “charges” of this kind are incurred only if the consumer fails to honour his contractual obligations,
particularly his financial obligations, or fails to do so promptly. The question of what loss will then be incurred
by the bank or, using the modified proposal’s wording, what “costs” or “charges” the consumer will have to
pay for failing to meet his contractual obligations cannot be answered at the time the agreement is concluded
and no figure can be put on the amounts involved. This is because the amount the consumer will be asked to
pay in the event of him violating his contractual obligations is determined, among other things, by the length
of time and the extent to which he fails to make the repayments and (particularly if a variable-rate loan is
involved) by the interest rate applicable at the time he fails in part or in full to honour his contractual
obligations.

Any attempt at the time the agreement is concluded to put a figure on the costs the consumer would incur,
should he fail to meet his contractual obligations at some point in the future, would therefore be totally
arbitrary, provide the consumer with no meaningful information and be highly misleading. The bank’s
obligation to indicate “costs” can thus—in line with the definition of “total cost of the credit to the consumer”
in Article 3.f and the calculation of the APRC under Article 3.g on which this is based—refer only to costs
which will be incurred if the consumer acts in accordance with the contract.

Article 5.2.i must therefore be deleted.

Article 5.2.1

Even if the consumer were to be given the right to repay the loan principal at any time and in the absence of
a compelling reason (which would lack all justification—see our comments on Article 15 below), the bank
would still have no way of informing him, at the time the agreement is concluded, of what “costs” he would
incur in the event of premature repayment.
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Regardless of whether a fixed-rate or variable-rate loan is involved, the amount to be paid by the consumer
in the event of early repayment depends first and foremost on the rate of interest specified in the contract and
the prevailing interest rate at the time the principal is repaid prematurely. Only by applying these parameters
is it at all possible to calculate the amount of “a fair and objective indemnity”, as Article 15 defines it. Since
the future development of interest rates and thus the amount of the indemnity to be paid to the bank in the
event of early repayment is not known at the time the contract is concluded, it is impossible to indicate the
associated costs in the credit agreement.

The rule in Article 5.2.1 must therefore be limited to the calculation method.

Article 5.5

Although some clarification has been brought to the current wording, this provision still imposes on lenders
a duty to “explain (. . .) the advantages and disadvantages associated with the product proposed”.

We cannot comfort such a provision for the following reasons:

— the wording still fails to recognise that any provision of advice constitutes a service per se and cannot
be made mandatory, it represents an added value and its regulation should be left to the market;36

— if the aim of this rule is to allow the consumer to make his own choice based on appropriate
information, the explanation of the pre-contractual information elements enumerated under
paragraph 5.2 is suYcient;

— requesting the lender to explain the advantages and disadvantages of a specific product oVered would
appear contradictory: indeed, nobody else but the consumer himself can assess what is advantageous
or disadvantageous with respect to one product based on his own perception and individual
situation/preferences;

— this requirement would appear rather impossible to be fulfilled in a cross-border context using
electronic media, (either the internet banking, which is one of the objectives of the modified
proposal—or more generally distance selling, which the Commission wishes actively to promote with
Directive 2002/65/EC). Envisaging a bilateral dialogue between the parties in these kind of cases is
very diYcult if not at all possible, and such a requirement would end up thwarting the development
of Internet banking;

— the only explanation that the lender may provide is upon the features or the characteristics of a given
product, so that the consumer—and only him/her—can evaluate whether it fits with his own financial
situation or not; in this sense, it should be ensured that Recital 20 is properly interpreted as it is the
consumer that has to decide which agreement among those described to him, is the most suitable for
his own financial situation;

— should the provision aim at contrasting over-indebtedness, introducing such a duty would not
overcome the risks related to access to credit, since only the consumer may have an overall perception
of his own financial situation; increasing the scope of the lender’s liability and the related risk for
litigation would rather lead to a contraction of the oVer to the detriment of consumers.

The fact that the modified proposal now leaves to Member States the competence to set the modalities of the
fulfilment of such a duty contributes to render even more uncertain and complex the legal background of this
provision, since discrepancies in defining such modalities from one Member State to another creates further
obstacles to the functioning of the internal market.

We urge the EU legislator to delete this provision in full and, to amend accordingly Recital 20 by replacing the
words “advantages and disadvantages” with “product features” and by deleting the reference to the “most”
appropriate credit for the individual consumer.

Furthermore, any reference to Member States’ competence under Article 5.5 should be deleted in order to
avoid diverging and/or conflicting implementation by Member States.
36 Only if a consumer approaches the bank with a concrete request for advice in connection with the credit agreement and is prepared to

pay the associated additional costs is the bank naturally obliged to provide the customer with such specifically solicited advice. Even
in this case, however, the bank cannot take the ultimate decision for the consumer about whether to take out a loan and, if so, which
of the various types of credit agreement to select.
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Pre-contractual information requirements for overdraft facilities and specific credit agreements (Article 6)

As stated above, we believe overdrafts should be excluded from the scope of the future Directive as does the
Directive currently in force under Article 2.1.e, since including them therein would make them too expensive
for consumers and unprofitable for lenders so that they might no longer be oVered to consumers.

In addition, we would like to stress again that overdraft facilities are strictly connected to the functioning of
current accounts. In the absence of a well-developed infrastructure for cross-border current accounts,
overdrafts face major problems in being provided at cross-border level. Nevertheless, should the need be felt
to keep overdrafts or small amount credit agreements in the scope of the modified proposal, we would at least
recommend that a truly light information regime be applied in order to avoid any unintended contraction of
that market segment; provisions included in Article 11 (contractual information on overdraft facilities) should
be suYcient to ensure the proper information of the consumer.

In particular, the requirement under Article 6.1.c should be deleted, since providing the APRC for overdraft
facilities at a pre-contractual stage is not only redundant, but also in contradiction with the fact that overdrafts
are exempted from the requirement of giving the same information at a contractual stage. Indeed, according
to current Article 2.3, only a limited number of rules should apply to overdrafts, among which are Article 9.1,
9.2.a-d and 9.2.j. Mentioning the APRC in the credit agreement as Article 9.2.e provides, is not contemplated
among the contractual information requirements laid down by Article 2.3 for overdrafts. If there is no need
for that information when the credit agreement is concluded, there is no point in requiring it at an earlier (pre-
contractual) stage.

Exceptions to pre-contractual information requirement (Article 7)

According to this article, the exceptions provided aim at exempting those suppliers/service providers that act
as credit intermediaries, but only in an ancillary capacity. Yet it seems to us that, when read in conjunction,
Article 3.e and Article 7 may contradict each other. Since the peculiar aspect that makes a supplier/service
provider a credit intermediary is the fact that he performs “habitually” those actions mentioned above, we
would suggest to replace the words “acting as a credit intermediary” in Article 7 with the following sentence:

“undertaking one [or more] of the actions listed under Article 3.e) sub-paragraphs (i) to (iii)”.

Arguably, a credit intermediary who behaves “in an ancillary capacity” should not be even defined as such
and, in this context, this paragraph could equally be removed.

Database access (Article 8)

FBE welcomes the modified Article 8 which in its current drafting ensures the non-discriminatory access of
databases to lenders across Member States. For the sake of consistency with the EU legislation in force, we
would suggest the EU legislator to add in Article 2 a definition of what is meant by “database’ according to
the definitions laid down in the Data Protection Directive.37 We also feel that “non-discriminatory access”
requires further clarification, to reflect the reciprocal nature of eVective sharing of credit data.

Furthermore, in order to make Article 5.2.m consistent with the data protection rules, it should be made clear
under Article 8 that the obligation of the lender to keep record of the consultation of the consumer’s file in a
database is not open-ended and so is the right of the consumer allowed under Article 5.2.m.

Contractual information (Article 9)38

Based on the same motivation explained for the provisions of Article 5 on pre-contractual information, the
following provisions in Article 9 should also be deleted.

Article 9.2.e

As already explained in our comments on Article 5.2.d, it would not be helpful, also for sake of transparency,
to confront the consumer—either before or on signing the contract—with mathematical and economical data.
Consistently with the amendment suggested for Article 5.2.d, we see it necessary to delete also the last half
sentence in Article 9.e as follows:
37 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to

the processing of personal data and on the free movement of such data, OJ L281/31, 23.11.95; Directive 2002/58/EC of the European
Parliament and of the Council of 12 July 2002 concerning the processing of personal data and the protection of privacy in the electronic
communications sector (Directive on privacy and electronic communications).

38 There seems to be a drafting mistake when comparing this paragraph with Article 5.4. If the reference in the latter to pre-contractual
information is correct, we see it in contradiction with Article 9.3 referring to the same while Article 9 regards contractual information
and should refer to them only.



3287173006 Page Type [O] 03-07-06 21:42:27 Pag Table: LOENEW PPSysB Unit: 1PAG

141proposals for a directive on credit agreements: evidence

Article 9.2.f-h

As it is recognised in the modified proposal, it will not be feasible to draw up a payment schedule for a number
of loan products, eg revolving lines of credit and those loans where the consumer can draw on the funds when
required in one or more instalments, possibly of diVering amounts. A statutory requirement calling on banks
to prepare payment schedules “where possible” would thus merely create uncertainty in practice and be totally
unhelpful for those trying to implement the rule.

Article 9.2.i

As explained above for Article 5.2.g, it would appear unfeasible to advise the consumer not only of the “total
cost of the credit” which will be used to calculate the APRC within the meaning of Article 3.f and g, but also
of all “costs . . . which are not included in the calculation of the annual percentage rate of charge”, ie also costs
payable to third parties. The lender has neither influence on such costs nor knowledge of the amounts involved
and will sometimes not even be aware of the reason for those costs.

Furthermore, it is unclear whether 9.2.i extends so far as to capture the transactional costs for credit card
payments, which are bespoke to the retailer and therefore impossible to quantify with any certainty.

Article 9.2.n

The provision of the information on the amount to be paid in relation with early repayment should also be
deleted.

Information requirements for overdraft facilities (Article 11)

FBE believes that the deletion of overdrafts from the scope of application of the future Directive would be of
major importance for keeping their oVer available. However, should this not be possible, at least we would
suggest the EU legislator to clarify how existing overdrafts, in particular “tacit” overdrafts which are allowed
by credit institutions to their customers without the need of an ad hoc agreement, should be submitted to the
forthcoming new regime.

Open-end and long-term credit agreements (Articles 12)

We welcome the amendment of Article 12.2 since a rule of this kind is absolutely essential for prudential
reasons and constitutes a basis for ensuring that banks can continue to oVer credit facilities, particularly in
the form of credit lines on current accounts, to both retail and corporate customers.

Under prudential rules applying to the entire European banking industry, a bank must set aside liable capital
equivalent to 8 per cent of all risk assets (including loans). In other words: a bank’s scope for lending is
equivalent to 12.5 times its regulatory capital. Under the European regulations for capital adequacy, banks
so far do not have to provide regulatory capital for open-end credit agreements. As a consequence, banks
today can provide liquidity in the European market for retail and corporate customers through open-end
credit lines on current accounts. One prerequisite to oVer these loans to retail and corporate customers without
being forced to set aside regulatory capital is however that such open-end loans can be terminated by the bank
without notice. If, on the other hand, a credit facility is agreed in a form that does not allow the bank the
possibility of termination without notice, supervisory rules stipulate that such credit facilities must be counted
as oV-balance-sheet transactions at 50 per cent of their basis of assessment and backed by regulatory capital39

The ability to terminate open-end credit agreements without notice consequently determines to what extent
banks have to set aside regulatory capital for such credit lines. If the EU legislators withdrew the banks’ ability
to terminate credit agreements of this kind without notice, they would in future need to be backed by
regulatory capital, both in the retail and corporate sectors. This would inevitably lead to a tightening of the
amount of credit which the banks could potentially make available to retail and corporate customers.

39 For further details on those supervisory rules see also the EU Banking Directive (2000/12/EC), Annex II, Classification of oV-balance
sheet Transactions, section Low Credit Risk. Based on these EU provisions, also several Member States’ banking supervision and civil
law rules today allow banks to terminate open-end loan (with no fixed term) commitments without notice; see eg Section 8.2.d of
Principle I of the German Supervisory Rules in connection with No 19 section 2 of the General Business Conditions of the German
Banks.
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Right of withdrawal (Article 13)40

The provision under Article 13 is a key element in the provision of credit to consumers. FBE welcomes the
improvement in drafting this article in a way closer to full targeted harmonisation. Yet, the current wording
does not seem to solve some of the problems already highlighted by the banking industry.

Article 13.1

FBE believes that the content of the right of withdrawal should be fully harmonised among EU Member
States. Therefore no leeway should be left to Member States on the merit of the right itself.

As regards the duration of the withdrawal period, we deem it inappropriate to establish a 14-day period for
the exercise of such a right because of the very nature of the consumer credit agreement. The current wording
of the modified proposal aligns the duration of the withdrawal period for consumer credits to the duration
foreseen by Directive 2002/65/EC for financial services marketed by distance. We see no reason for this choice,
in particular with regard to the fact that, if a period of 14 days might have possibly appear—and in our view,
it is not—justified by the need for the EU legislator to compensate the lack of a face-to-face contact in distance
selling of financial services, the same period appears evidently not justified as being the rule for all credit
agreements regardless the way (by distance or not) they are negotiated.

We therefore asks the EU legislator to explicitly shorten the withdrawal period up to seven days, as already
fixed in the framework Directive 97/7 on distance contracts, instead of the 14-day period proposed in the
modified proposal, for all types of credit and in all Member States for the benefit of consumers, lenders and
suppliers of goods and services.

In addition, in the specific case of credit agreements concluded at the point of sales, the consumer should be
allowed the faculty to waive his right of withdrawal by way of written request. In several Member States the
exercise of the right of withdrawal from the credit agreement results in a de facto right of withdrawal from the
goods sale/services provision contract. Under such circumstances it is easy to understand why a supplier would
wait until the end of the 7-day withdrawal period before delivering its product or providing its service. It would
be unacceptable for suppliers to have a product that has lost a significant part of its value returned after a
few days.41

When the consumer, by express agreement in writing, freely chooses the immediate delivery of goods/services
financed by the credit, this should as a consequence constitute a waiver to the 7-day (and even more, to the
current 14-day) right of withdrawal from the credit agreement. A right to a waiver should be oVered to allow
this, upon clear and understandable warning by the lender that the right of withdrawal is thereby, waived.
Alternatively, as it is already the case in France for the so called “credit aVecte”, the waiver could be coupled
with a period of 3 days in order to guarantee the consumer a time for reflection.

Therefore, we reiterate that:

— the withdrawal period be reduced to seven days; and

— the consumer be granted the right to ask for immediate delivery of the financed goods/services upon
express request in writing, thereby waiving the right of withdrawal.

Alternatively, the right to request immediate delivery may be coupled with a 3-day reflection period; this
option is recommended with a specific regard to credit at the point of sale, to mirror the existing legal
framework of some Member States.
40 The reference to paragraph 2 in Article 13.4 is incorrect. The first sentence should read: Following the exercise of the right of withdrawal

in accordance with paragraph 3, the creditor shall notify the consumer. . .
41 Amendment n.106 put to a vote during the Flrst Reading at the European Parliament specifically addressed this issue of credit at the

point of sale. FBE favoured this amendment and so did EBIC.
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Article 13.2

By referring to an “intention to withdraw”, this paragraph is unclear, introduces an element of confusion in
the proposal and does not seem to provide any added value to the parties; it should then be dropped.

Linked transactions (Article 14)

The proposed rules on linked transactions would result in virtually unlimited liability for the banks,
particularly due to the ill-defined and largely impracticable definition in Article 3.1, and cannot be retained in
their present form. It is therefore essential, first, to more precisely define this term, which determines the scope
of Article 14.1. For details, please see our comments under Article 3.1.

For the sake of clarity, we would also advise to clarify, by making it explicit in the text of the modified
proposal, that the various circumstances listed under Article 14.2 are cumulative and not alternative to each
other: the word “and” should thus be added at the end of each condition.

But the content of the rule in Article 14 itself is unclear, too. Since Article 14.3 leaves to national legislators
the fleshing out of the rules on joint and several liability applying to linked transactions, there is a lack of legal
certainty about the implications of a cross-border linked transaction.

We therefore urge the EU legislator to delete Article 14.3 and leaving the general matter of liability regimes
to the competence of national legislation, ie out of the scope of the Directive.

Early repayment (Article 15)

Article 15.1

Under Article 15.1, the consumer is entitled to an “equitable reduction in the total cost of the credit”. Such a
reduction must refer to costs that have not yet been used, however. Costs which have already been incurred
and used, on the other hand, such as the fee for concluding the contract or evaluation fees for collateral must be
excluded and cannot be reduced or refunded. To make this clear, Article 15.1 should be reworded as follows:

In such cases, [the consumer] shall be entitled to an equitable reduction of the maturity-related total
cost of the credit.

Article 15.2

The proposal envisages granting the consumer the right to repay the principal at any time irrespective of what
was agreed in the contract and even in the absence of a compelling reason. Even if the exemption from the
scope in Article 2.2.a means that this rule does not apply to loans secured by a mortgage, it constitutes serious
interference in the civil law principle of “pacta stint servanda”, which applies in many Member States.
Furthermore, banks are subject to detailed prudential rules on managing liquidity and interest rate risk. The
purpose of these rules is to ensure that a bank, taking into account the liabilities arising from its deposit-taking
business and the income generated from lending operations, will always have suYcient liquidity at its disposal.

Allowing consumers to repay their loans at any time without a compelling reason and without paying an early
repayment penalty would constitute interference in these prudential liquidity and interest rate management
mechanisms.

From another perspective, according to the modified proposal it would no longer be possible to make a legally
eVective contractual agreement waiving termination rights for fixed-interest loans. The rule would actually
give the consumer an unconditional right which would produce in practice the same eVects of a withdrawal
from the credit agreement at any time—although the right of withdrawal is actually supposed to be limited to
14 days under Article 13. If fixed-interest loans, which protect consumers from fluctuations in interest rates,
had to be granted on these terms, the banks’ readiness to oVer consumers such loans would decrease sharply.
A right to repay the loan at any time and in the absence of a compelling reason would most certainly change
conditions for the worse from the consumer’s point of view. Product diversity would be restricted on the loan
market, as would the consumer’s freedom of choice. What is more, the anticipated decline in fixed-interest
loans would deprive consumers of eVective protection against interest rate swings. In the light of this, a right
to early repayment of the principal should only be granted to the consumer provided that the lender is fully
compensated for the losses incurred for the early termination of the contract.
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Furthermore, there is neither logical nor justifiable reason why the creditor should not be entitled to claim such
an indemnity for a credit agreement “where the period used to fix the borrowing rate is less than one year”, for
example, as envisaged under Article 15.2.a. The bank incurs a loss if the fixed interest period is less than one
year in exactly the same way as it does when other fixed interest periods are involved. The exemptions in Article
15.2.a and b should therefore be deleted.

Assignment of rights (Article 16)

We welcome the actual wording of the article, although it contains an inaccuracy which distorts the intended
meaning and must be eliminated.

The use of the term “for securitisation purposes” in both Article 16 and Recital 27 fails to reflect the intention
of the provision (already envisaged in the previous version of the proposal and now contained in Article 16)
which aims at allowing banks to transfer the risk arising from a credit agreement. Securitisation is only one of
the methods used by banks to transfer credit risk. A bank is just as likely to transfer the risk arising from a
credit agreement without a securitisation transaction being involved. It is, moreover, totally irrelevant from
the consumer’s point of view whether or not a securitisation transaction is eVected in connection with the
assignment of the credit agreement or transfer of credit risk. The securitisation takes place outside the legal
relationship between the consumer and the bank and does not aVect the consumer’s legal position vis-a-vis his
bank with respect to the credit agreement. This linguistic inaccuracy must be eliminated.

The objective outlined above could be achieved with the following wording:

. . . except where the assignment is eVected for the purpose of transferring the credit risk or for
refinancing purposes only . . .

Overrunning of the total amount of the credit (Article 17)

Article 17.2

Article 17.2 envisages that “any significant overrunning of the total amount of credit which exceeds a period
of three months shall be rectified, where necessary through a new credit agreement providing for a higher total
amount of credit”. This would require the bank to check after every movement on a current account whether
the credit limit had been exceeded and, if so, by how much and exactly when the three-month period had begun
and would end. A new three-month period would have to be calculated based on every single entry on the
account.

This is not feasible. What is more, the introduction of a monitoring mechanism of this kind and the associated
administrative work involved would make tolerated overdrafts so expensive that it is doubtful whether this
unbureaucratic form of credit on a current account could continue to be oVered. Article 17.2 should therefore
be deleted.

Calculation of the APRC (Article 18)

As said above, the purpose of an APRC is comparability of prices of products available to consumers both at
national and cross-border level. The key condition for that purpose to be fulfilled is that the APRC is
calculated in the same way and includes the same components in all Member States. In order to assure
comparability, the definition of the APRC needs to be narrow and to include exclusively those costs levied by
the lender in relation to the loan and for his own benefit.

While welcoming the narrower approach to the definition of the APRC under Article 3.f, FBE strongly warns
against the concept of “total cost of credit’ which is still used as the basis to calculate the APRC under Article
18.2 (also related to Article 4.2). We believe that the” total cost of credit” is an additional piece of information
on costs which are not included in, but complement the APRC: including them in the basis for the calculation
would be misleading and would hamper comparability.

Furthermore, the APRC should not be expressed on a daily basis, as this would not add any value to
consumers’ capability to compare oVers but could rather create confusion and mislead them when comparing
prices. As such, certain formulas in Annex II might be useful to ensure that when adopting implementing
measures, Member States do not deviate from the fully harmonised calculation of the APRC.
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Regulation of creditors and credit intermediaries (Article 19 and 20)

On this chapter, please refer to our comments above under Article 3.e.

Harmonisation, mutual recognition and imperative nature of the Directive (Article 21)

As mentioned under Article 1, our understanding is that the modified proposal aims to harmonise only certain
aspects of the consumer credit sector, while leaving the regulation of all other elements to the competence of
Member States.

A first element of confusion in the new wording of the modified proposal is represented by the combined
reading of Article 1 and Article 21.1: it would seem logical that those “certain aspects” are the target of the
future Directive because of their high relevance.

Furthermore, the wording of Article 21.1 refers to a maximum level of harmonisation achieved by the modified
proposal, insofar as Member States are not allowed to “maintain or introduce provisions others than those
laid down in [the] Directive”. The dilemma is that this paragraph fails to indicate which are the provisions—
if these are not all of the articles—in the modified proposal that are not harmonised provisions!

One possible interpretation could be that the harmonised provisions of the future Directive “depriving”
Member States of their discretion to maintain or introduce provisions others than those laid down in the
Directive are the ones enumerated in Article 21.2.42

If this is the case, it should be stated plainly and clearly in Article 21.1 or 21.2, rather than in Recital 943 in
order to avoid such confusion and for the national legislators to identify the scope for their intervention when
implementing the Directive.

Assuming that the interpretation above is correct, we still urge the EU legislator to clarify the interplay of such
a “maximum harmonisation approach” as stated in Article 21.1 with the several limitations laid down in
Article 21.2 first sentence (“. . . without prejudice to necessary and proportionate measures which Member States
may take on grounds of public policy”) as well as in Article 21.3 (“. . . provisions of national law implementing
or corresponding to this Directive”) to Article 21.4 (“. . . Member States shall ensure that the provisions they
adopt in implementation of this Directive . . .”).

In our view, the provisions enumerated in Article 21.2 touch upon “key elements” of the regulation of the
consumer credit sector the content of which should be fully harmonised. Yet, the modified proposal states
explicitly that some aspects regarding modalities of implementation are left to Member States’ discretion.

Article 5.5, for instance, provides that Member States shall ensure that adequate explanations are provided
by lenders to consumers, but leaves to the Member States’ discretion the manner in which such objective
should be achieved. As a consequence, potential discrepancies in the implementation of Article 5.5 may create
an uneven playing field and a fragmented legal framework, to the detriment of the objectives set out in the
modified proposal.

For these provisions, a mechanism of mutual recognition has been introduced by Article 21.2 so that no
Member State will be allowed to restrict, on its territory, the activity of foreign lenders which operate
according to specific rules in force in their country of establishment.

We believe that this provision requires clarification as to its possible eVects on both the establishment of the
Internal Market and the correct functioning of domestic markets, especially on the interplay, in practical
terms, of the full (targeted) harmonisation and mutual recognition provisions. Indeed, in order to be consistent
with the full targeted harmonisation approach, mutual recognition should apply only to residual matters. In
our view, the provisions enumerated in Article 21.2 are far from being “residual”.
42 It seems that the modified proposal would aim at avoiding that, even for those provisions that do not leave any leeway to national

legislators, the modalities—whatever they will be—used by Member States to implement—as they are oblige to do according to Article
249 of the EC Treaty—the directive, are not used as a means to put barriers to foreign service providers willing to enter another Member
State’s market.

43 See Recital 9: (. . .) Member States should therefore not be allowed to maintain or introduce national provisions other than those laid
down in this Directive. However, such restriction should only apply where there are provisions harmonized in this Directive. (. . .)
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While mutual recognition applying to the regulation and obligations of credit intermediaries (Articles 19 and
20) seems appropriate, we are unclear why mutual recognition should apply to the provisions listed therein.44

All these aspects are, in our opinion, fundamental in oVering credit to consumers. Submitting them to a regime
of mutual recognition of national implementing legislations does not seem to us, in the absence of any impact
assessment, consistent with the aim of increasing the availability of cross-border credit and contributing to the
objectives indicated in the preamble of the modified proposal and in the Explanatory Memorandum.

It has yet to be assessed whether the above mentioned approach could ensure a suYcient level of
harmonisation for cross-border activity to deliver benefits for both lenders and consumers, under a regime of
free establishment as well as of free provision of services. In our view, there is an actual risk of further
fragmenting the market and creating an uneven playing field for lenders without ensuring a higher consumer
protection under such a regime45.

Transitional measures concerning Open-end credit agreements (Article 26)

In addition, we note that according to Article 26 in case of credit agreements granted as “open-end”, ie without
any specified term, the provisions of the future Directive will apply to them without any transitional period
by means of an addendum to the existing contract.

As such, the rule would cover all credits agreements provided to consumers on current accounts in force in
Europe. In addition to the obvious bureaucratic burden created by such a “repapering process”, the cost for
the whole credit industry would be likely to reach at least several hundred millions of euros.

Additionally, in a lot of cases such a “repapering process” would inevitably result in many agreements not
being continued in their present form but having to be terminated or oVered to consumers on less
favourable terms.

For these reasons we believe Article 26 should be deleted.

Entry into force and applicability (Article 28)

Because of the diVerent timing provided for the transposition and application of certain provisions (either 2
years or six years from the entry into force of the future Directive according to Article 28), some uncertainty
remains over the precise legal framework that will apply until the complete entering into force of all the
provisions of the Directive.

Memorandum by the European Federation of Finance Houses Association (Eurofinas)

Re: EU Council document 302/06 April 13 2006

Eurofinas, the European Federation of Finance House Associations, is the main voice of the consumer credit
industry at European level. Founded in 1959, the Federation represents 14 National Associations, in turn
bringing together 1 050 finance and credit institutions, the “hard core” of which is consumer credit, car
financing and industrial credit. The countries represented are: Belgium, Germany, France, Finland, Italy,
Ireland, Morocco, the Netherlands, Norway, Poland**, Portugal, Spain, Sweden, and the United Kingdom.
Together, EUROFINAS’ members invested over 331,084 billion euro in new business, and outstanding
exceeded 554,337 billion euro in 2004. Companies represented by EUROFINAS employ some 69,500
individuals. **Eurofinas has just welcomed a new member, namely the Polish National Association KPF,
which is not represented in the 2004 figures.

Eurofinas is a member of the European Banking Industry Committee (EBIC).
44 Namely:

— The obligation to adhere to the principle of responsible lending (Article 5.1),
— The content of the pre-contractual information to be provided to the consumer (Article 5.2),
— The obligation for the Member States to ensure that lenders comply with a “duty to explain . . . advantages and disadvantages”

of the products proposed to the consumers (Article 5.5),
— The right of withdrawal (Article 13),
— The consequences of exercising the right of withdrawal in cases of linked transactions (Article 14.1),
— The circumstances in which the consumer can pursue remedies against the creditor in case of linked transactions (Article 14.2),
— The early repayment (Article 15),
— The consequences of overrunning the total amount of the credit (Article 17).

45 From another perspective, Article 14.3 may also be regarded as an example of exception to the full targeted harmonisation approach
where it states that the regime to be applied to Linked Transactions is “without prejudice . . .to any national rules according to which a
creditor shall be jointly and severally liable . . .”. If liability regimes are to be regulated by national legislation, Article 14.3 should then
be deleted and no provision of the modified proposal should deal with them in order to avoid discrepancies in interpretation. See also
our comments under Article 14.
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Eurofinas is currently chairing the EBIC CCD Working Group.

The industry would like to comment the above mentioned document.

We assume the April 13 2006 document is a provisional paper and worked out by the Austrian Presidency in
the context of discussions carried out with the National Experts of the specialized Group at the EU Council
level.

The Federation, in the context of EBIC, already expressed its views on the “a quo” text of the Modified
Proposal (COM-2005-483 final).

The new EU Council “compromise text” deserves specific comments and raises a number of new major
concerns.

Article 2 (Scope)

Art. 2-2-b and 2-4-a: fix a new ceiling, ie Euros 100.000 (instead of 50.000) and a new threshold, ie Euros 200
(instead of 300).

The industry clearly expressed satisfaction with a Euros 50.000 ceiling as stated in the October 2005 Modified
Proposal; these revised limits as proposed do not appropriately reflect the reality of the consumer credit
market.

Argument:

As already put forward in the EBIC Position Paper, the industry believes that the threshold of Euros 500 must
be maintained. The management of small amount credits is very expensive. If credits below Euros 500 were subject
to regulation, they would either become too expensive or unprofitable; they simply would no longer be made
available (this situation being particularly crucial in the EU “new” Member States). Small amount credits are
closer to “payment facilities” than to credits

Article 3-f (Total Cost of the Credit to the Consumer)

The October 2005 Modified Proposal defined that concept as follows:

“total cost of the credit to the consumer” means all the costs, including interest, commissions and any kind of
fees. which the consumer has to pay in connection with the credit agreement in conformity with the terms
thereof, and which are known to the creditor; costs relating to ancillary services relating to the credit
agreement, in particular insurance premiums, are included if the conclusion of the service contract is
compulsory for obtaining the credit...”

The new text is as follows (Art. 3-f)

“total cost of the credit to the consumer” means all the costs, including interest, commissions and any kind of
fees which the consumer has to pay in connection with the credit agreement in conformity with the terms
thereof and which are-known to the creditor-; those costs include costs relating to ancillary services relating
to the credit agreement, in particular costs of insurance contracts, which secure the amount of credit . . .”

The industry declares that the wording “”insurance contracts, which secure the amount of credit” lacks accuracy
and will create legal uncertainty. Only the cost of compulsory insurance services (to obtain the credit) should be
included in the APRC

Argument:

As idicated in the EBIC Position Paper, the purpose of an APRC is comparability of prices of products available
to consumers both at national and cross-border level. The definition of the APRC needs to be narrow and to include
exclusively those costs levied by the lender for the loan for his benefit.

The industry therefore confirms that the term “total cost of credit” as being the basis to calculate the APRC under
Art. 18-2 could be misleading in so far as Member States could be induced to include in the APRC calculation
any costs which are” in some way related to the credit.”

The consumer is entitled to know the cost price of a credit.

However, a distinction should be drawn between three diVerent elements

— The APRC: an objective measure of the competitiveness of a credit institution (ie the price it can oVer
consumers with a view to ensuring its own profitability, taking the refunding cost into account)

— On the other hand, taxes—which are largely determined by public institutions—reflect the
“competitiveness” of a country. Therefore, they should be an element of the cost price but should not be
integrated in the APRC.
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Against this background and looking at Art. 3-f in particular:

— Guarantees and optional ancillary insurances are also an important element of credit; but their cost
should be clearly indicated as a separate element and therefore not be included in the APRC.

Article 3-l and Article 14: (Linked Credit Agreements)

As opposed to the October 2005 definition, the new definition in Article 3-l-ii inappropriately widens the scope
of the potential operations covered by the definition of “linked credit agreements” as the new text deletes the
condition whereby “the credit agreement makes reference to the specific goods or services to be financed with
the credit”

EBIC already in its Position Paper declares:

“EBIC feels that the definition of “commercial unit” in Art 3 l ii, as it stands, fails to specify a fundamental point,
and thereby the definition remains too broad. Not only must there be an exclusivity link (“inner” link or
“causality” link) between the credit agreement and the supply/provision of specific goods/services which must be
identified in the credit agreement itself (indent (i); but also the relationship between the lender and the supplier/
service provider should be exclusive. A simple financing function of the credit agreement is not suYcient to create
such a link.”

EBIC concluded in proposing a definition of linked credit agreement as follows:

“Those two agreements form, from an objective point of view a commercial unit; a commercial unit is
involved where:

— the supplier or service provider himself finances the credit for the consumer; or,

— if it is financed by a third party, if the creditor uses the services of the supplier or service provider
in connection with the conclusion or preparation of the credit agreement ;and

— if the credit agreement makes reference to the specific goods or services to be financed with the
credit.”

The exclusivity link for “linked credit agreement” not only should cover the credit agreement and the supply/
provision of goods/services, but also the relationship between the lender and the supplier/provider of goods/
services.

The wording of Article 14 in the October 2005 text of the Modified Proposal rightly reflected the subsidiary
liability logic of Article 11 of the 1987 Directive specifying that the 5 conditions determining the consumer’s
right to pursue remedies against the creditor needed to be cumulative. This was also endorsed by the European
Parliament first reading of the proposal.

The new text no longer provides for these two caveats and simply creates an “open-end” responsibility regime
at two levels:

Paragraph 1:

“Where the consumer has exercised according to national law a right of withdrawal concerning a
contract for the supply of goods or services by a trader or the contract has been voided for other
reasons, he shall no longer be bound by a linked credit agreement”.

Paragraph 2:

“If the goods or services covered by a linked credit agreement are not supplied, or are supplied only
in part, or are not in conformity with the contract to supply them, the consumer shall have the right
to pursue remedies against the creditor if the consumer has failed to obtain from the supplier the
satisfaction to which he is entitled. Member States shall determine to what extent and under what
conditions these remedies shall be exercisable”.

The wording as proposed considerably increases the liability of the credit grantor; it would lead to a restriction
in the availability of finance because of this increased liability coupled with higher costs.

Argument:

Given that the creditor is refinancing a good or service freely chosen by the consumer and bought at a point of
sale also freely chosen by the latter, there is no reason for the creditor to be considered jointly responsible for the
performance of the seller. Should this happen, the consequences would be very severe and illogical:

1. A person paying in cash for a good or service would be less protected than someone obtaining credit to buy that
same good or service. Only the seller would be responsible in the first case; both the seller and the creditor in the
second case.
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2. Creditors are in the business of granting credit, evaluating borrowers and managing financial conditions. In no
way are they in a position to evaluate the quality of the goods sold or the ethics of the seller.

3. Joint responsibility would induce credit grantors to introduce diVerent rates for diVerent types of goods or
diVerent providers, and this would interfere with competition in those markets. Such a “market signal” might be
considered useful for the consumer but it could be biased by back-to-back agreements between the provider of the
good or service and the creditor.

4. Given the fact that the monitoring of merchants requires the physical presence of trained personnel, only local
and national credit providers would be able to grant credit in a given country; this would seriously impede the
development of the Single Market.

5. Should the EU Commission conclude that the quality of goods or services or the ethics of the sellers in the EU
need to be regulated, such regulation should be in the form of direct measures. Indirect regulation which places a
burden unilaterally on credit providers is likely to be both ineYcient and unfair.

6. For the same good or service and the same seller, credit is sometimes granted directly through the latter; in
other cases, most of the operations necessary to open a credit file are carried out by the creditor. Sometimes
creditors pay the seller directly, but in many cases they hand the money to the debtor who in turn pays the seller.
It is therefore diYcult and risky to decide when, how and why the creditor and the seller are jointly responsible.

In the event of joint responsibility being introduced, individual dealers would find themselves doing business with
only one credit provider (exclusivity at 90 per cent would be necessary to assure a better monitoring of
transactions by the creditor). This would restrict the consumer’s freedom of choice as regards credit providers at
the point of sale.

Would the EU Authorities define themselves in favour of a “joint and several liability” regime as described

— without a an appropriate definition of “linked credit agreement”;

— creating “for other reasons” new potential conditions making the product sales contract void, by the way
entailing the cancellation of a linked credit agreement

— and no longer considering the need for prior cumulative conditions being realized

The industry then believes that this issue clearly deserves an urgent cost/benefit analysis. It firmly believes that
the wording of the EU Commission October 2005 text by far better reflects a balance of rights and
responsibilities amongst the parties at the contract.

6 May 2006

Memorandum by Experian

1. Experian thanks the Select Committee for the opportunity to contribute once again to the debate on this
Directive and welcomes the opportunity to raise issues of concern to Experian and the wider credit industry
as a whole.

2. Experian supports the aims of the Directive in supporting cross border trade. We should like to comment
only on the content of the proposal that relates specifically to our area of business being Article 8 covering
databases. There is also reference to this article in Article 5 (m).

3. There are two main issues in our opinion that need clarification through redrafting:

— Reciprocity and access to data.

— Communicating the outcome to the consumer.

Article 8 Database Access

4. Experian supports the DTI and the Cross (credit) Industry Group view on access and availability of
databases. However, the current wording of part 1 being “In the case of cross-border credit, each Member
State shall ensure access for creditors from other Member States to databases in that Member State under non-
discriminatory conditions.” needs clarification as follows:

5. By “databases”, it is not specified that this includes (or is limited to) credit reference agencies data whereas
it should be any database that is deemed relevant. This may vary from country to country so the best option
is to leave it wide enough to include any relevant database.
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6. The main issue however is that although the DTI have said that the intention of the use of the words “non-
discriminatory” is for access to the database to be reciprocal, if so the current wording is open to
interpretation, so the UK should press for that term. A suggestion would be therefore “In the case of cross-
border credit, each Member State shall ensure access for creditors from other Member States to relevant
databases in that Member State under the same reciprocal terms as creditors within that state.”

7. Attached is a paper outlining the operation of the UK credit referencing system. Pages 5–6 explain the
operation of the “closed user groups”46 at UK credit reference agencies. Credit data are shared only for the
prevention of over-commitment, bad debt, fraud and money laundering, and to support debt recovery and
debtor tracing, with the aim of promoting responsible lending. Reciprocity means that members supply a
records on all available accounts within a portfolio and, in return, they may look at all the other credit records
(to the same level of data) for customers applying for that product or to manage existing holders of that
product.

8. These databases are already open to any EU based credit grantor that oVers credit to UK residents. The
same rules apply to all members whether UK based or not and the costs associated with access to the data are
dependant on volumes and systems employed with more automated and/or higher volume systems typically
enjoying a lower unit cost.

9. The Principles of Reciprocity is the code covering use of the UK databases. All members sign a contract
with credit reference agencies which includes adherence to the code. At present, some 400! organisations
operate in this way. This will include all of the largest and most advanced organisations in this sector.

Paragraph 2—the result of the search

10. “The consumer and the guarantor shall, if they so request, be informed of the result of any consultation
immediately and without charge.”

11. On the face of it this clauses suggests an expectation that consumers will be given the information about
the content of the database by lenders. As we have already discussed with the DTI, it is not appropriate for
lenders themselves to give the result of the database search to consumers. This is because the data provided
to lenders does not detail the lender name and also that the CRA database search is generally only a part of
the lenders decision. Lenders use other data in the decision; typically that provided by the applicant and also
information they might have on past behaviour from people with whom they already have a relationship.

12. The DTI advise that at the Brussels meeting on 30 November the Commission advised that the intention
of this clause is that the consumer should only be informed “yes” or “no” to their application. It is hard to
believe that any lender would not advise the outcome of an application and this clause therefore seems
superfluous and misleading.

13. Consumers already have the right to know the content of databases under the terms of the Data Protection
Directive and we therefore support the industry view that this section could and should be deleted.

14. On the basis that 8.2 is recommended for deletion we then need to consider the matter of 5.2 (m) which
currently says “the right to be informed of the result of the database consultation for assessment of
creditworthiness according to article 8.2.” We should equally argue that since access to database information
is covered under Data Protection (Data Subject Access requests) it should also be deleted.

15. Background

16. The UK Credit Industry

17. The UK is the most advanced consumer credit market in Europe and contrary to some suggestions
actually has a lower rate of indebtedness and higher rate of access to credit than many other EU states with
more restrictive regimes. One of the reasons for the success of the UK has been the long established consumer
credit legislation and the low barriers to entry enabling non-UK organisations to start new businesses here
providing competition and choice for UK consumers. That competition has driven down the cost of credit and
widened the access to credit products. An important enabler has been the UK credit reference agency system
with competing companies providing information and value added services. Experian is the largest of the three
companies operating in the UK.

18. About Experian

19. Experian is a global leader in providing information solutions to organisations and consumers. It helps
organisations find, develop and manage profitable customer relationships by providing information, decision-
making solutions and processing services. It empowers consumers to understand, manage and protect their
personal information and assets. Experian works with more than 50,000 clients across diverse industries,
46 The term “closed user group” can be misleading. Any EU credit grantor may join as long as they provide data to an acceptable standard

and sign up to the membership terms. The database only covers UK residents.
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including financial services, telecommunications, healthcare, insurance, retail and catalogue, automotive,
manufacturing, leisure, utilities, e-commerce, property and government. Experian is a subsidiary of GUS plc
and has headquarters in Nottingham, UK, and Costa Mesa, California. Its 12,000 people in 27 countries
support clients in more than 60 countries. Annual sales exceed £1.3 billion.

20. Experian was established in 1981 and provides credit reference services in the UK in the form of public
and closed user group databases used by the financial services industry to assist them to make responsible
decisions. Credit reference agencies (CRAs) act as the interface between the consumer and the lender. They
play a specific and critical role in the chain of decisions behind consumer applications for credit and lender
decisions.

21. There are ( 150m credit searches of Experian’s database each year, some at application and some for
account management. About 60 per cent of adults are credit active so it is evident that those people are making
a number of applications each year. At present, all consumers in the UK are told whether credit reference
agency data is used, and although some 1.2 million seek their file from Experian alone less than half of those
do so after making an application. The cost of £2 is unlikely to be the reason why they do not do so, it is more
that they do not necessarily see the need unless they are surprised by the outcome.

22. Experian is an organisation with a truly pan-European level of activity: we operate across markets with
extremely diverse social and cultural attitudes to credit, and at diVering stages of development and maturity.
This experience provides Experian with vital understanding of both the role and operating environment of
other CRAs in Europe.

23. Experian has an excellent understanding of the consumer perspective in Europe as well as that of the
lender, and provides access and free advice to individuals on the information held about them. Each year
Experian sends information to around 1,000,000 people and answers queries from over 400,000 consumers
in Europe.

Background

Experian Ltd

Experian is a global leader in providing information solutions to organisations and consumers. It helps
organisations find, develop and manage profitable customer relationships by providing information, decision-
making solutions and processing services. It empowers consumers to understand, manage and protect their
personal information and assets. Experian works with more than 50,000 clients across diverse industries,
including financial services, telecommunications, healthcare, insurance, retail and catalogue, automotive,
manufacturing, leisure, utilities, e-commerce, property and government. Experian is a subsidiary of GUS plc
and has headquarters in Nottingham, UK, and Costa Mesa, California. Its 12,000 people in 26 countries
support clients in more than 60 countries. Annual sales exceed £1.3 billion.

Credit referencing in the UK

The UK has three credit reference agencies, two established organisations of which Experian is the largest,
and one start up. ExperianC is one of the world’s largest suppliers of information on consumers, businesses,
property and vehicles. Its databases bring together data from many diVerent sources—public, proprietary and
self-reported—to provide the basis for informed and timely business decisions. Although the majority of UK
credit applications are processed using Experian data there is healthy competition between the agencies,
particularly in certain sectors.

The credit reference agencies provide comprehensive information on the credit status of individuals by
combining publicly available records with credit account details received from many thousands of credit
grantors. The credit reference agencies collect data from a variety of sources and crosscheck and match that
data for accuracy and veracity. This level of checking against a wide range of sources, whilst not foolproof,
results in wider coverage and higher levels of accuracy than is achieved in any other UK-wide personal
database.

When consumers seek financial services, they provide information on their financial position. As part of the
process of underwriting a consumer’s application, the majority of providers, with the consent of the applicant,
utilise the facilities of the UK Credit Reference Agencies. This supplies the financial service provider with
reliable credit performance data from other financial institutions, relating to the consumer and their financial
unit.47 Some small amount or niche credit providers do not use such services, relying on other forms of
assessment such as prior knowledge or a manual assessment.
47 Under the 1998 Data Protection Act this is defined as a partner with whom the applicant has joint financial arrangements.



3287173009 Page Type [E] 03-07-06 21:42:28 Pag Table: LOENEW PPSysB Unit: 1PAG

152 proposals for a directive on credit agreements: evidence

The UK consumer benefits from choice and competition across a wide range of financial services which has
been made possible by the innovative and technologically advanced collection, use and delivery of
information. The credit reference bureaux provide up to date and comprehensive information to a wide range
of consumer facing organisations enabling them to oVer swift and discrete decisions in shops, banks and a
range of other organisations, face to face and on the telephone or via the internet. Consumers benefit from the
knowledge that their information is provided and assessed in a recognisable and controlled format and that
they have the right to access their records at any time, and ensure the information is correct.

In addition to the c200 million credit searches each year there are, in the region of another 4.5 billion other
searches for a variety of purposes such as ID, fraud prevention and the cleaning of marketing lists. There is a
degree of overlap between the two. Many businesses conduct marketing activity ahead of consumers making
applications for credit or other financial services such as savings accounts or insurance. All of these accounts
carry a statutory requirement for identification checks to be conducted.

The UK Credit Market

The UK credit market is the second largest in the world after the USA with the majority of the adult
population holding a range of financial products, from a wide variety of organisations, as a matter of course.
For example, there are over 300 credit card issuers and 7,00048 mortgages catering to a wide range of needs.
New applications for consumer financial services result in around 200 million credit searches per year across
the full range of organisations and products. Over 50 per cent, is agreed remotely—ie with no face to face
involvement by the lender.

Competition to satisfy the demand in the UK is increasingly fierce. Many consumers move from lender to
lender, taking advantage of opening oVers and moving on to the next attractive deal when the oVer expires.

Lenders are more reliant than ever on full bureau information to ensure that the new-to-organisation
applicant can be identified and their financial position and stability understood in order to make credit or
financial service decisions. Legitimate and transparent access to data has been fundamental to the
development of this competition. Growth in competition for personal loans, credit cards and mortgages has
been the most marked with many new providers making inroads into this traditionally more profitable
segment of the market. This has generated significant benefit to consumers as pricing and service continues to
be the primary diVerentiation between providers.

With national indebtedness continuing to grow, coupled with fierce competition for “share of purse”, lenders
have become very sophisticated in targeting, underwriting and managing consumers. The lessons of the last
recession mean that measurable and monitorable methods of lending are essential and lenders are required by
Regulators to lend prudently. At the same time, fine margins mean that mistakes can be very costly as well as
reputationally damaging.

In such a market it is not in lender’s interests to make poor lending decisions, nor to turn away potentially
profitable business either. Advanced scoring systems enable lenders to increase the proportion of applications
written and, at the same time, reduce bad debt. Organisations practising innovative underwriting and decision
processes in the early 1990s have now been emulated by all but the most specialist niche players, resulting in
the almost universal adoption of credit scoring of which credit reference data forms an integral part.

Credit Scoring in the UK

Scorecards and automated decision systems use a combination of data supplied, by the consumer as part of
the application, and data obtained from the Credit Reference Agencies. Scorecards thus used are tested and
reviewed regularly for stability and predictiveness in line with the Guide to Credit Scoring.49 Lenders use them
in an automated fashion to assess the risk of each applicant. Based on this risk assessment, the decision
whether to grant or decline the application for the service requested is made impartially, by reference to a score
cut-oV although many lenders do still have a degree of manual intervention.

This process reduces requirements to obtain paper documentation such as references from employers or bank
statements or to require family guarantors. It provides a fuller picture of the financial standing of the applicant
and the financial unit of which they are a part whilst at the same time being much faster, more secure and less
intrusive.
48 Source—Thisismoney.com
49 The Guide to Credit Scoring is a credit industry guide endorsed by the OYce of Fair Trading and sets out requirements and best

practices for credit scoring and automated decisioning systems.
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Assessments take place both at the time of application and also throughout the life in an eVort to predict the
likelihood of an account “going bad” or to detect the early warning signs of diYculty. In this way, action to
manage performance problems can take place at an earlier stage, when there is a greater chance of the
consumers being able to extricate themselves from diYculty. Furthermore, such regular monitoring helps
guard consumers and lenders against over-commitment and provides protection from the ever-present
problem of fraud. The scores generated at this stage form an integral part of the rating requirements for
Basle 2.

The provision of financial services has, in recent years, become fairer and cheaper to the consumer.
Automation ensures that the large volume of data stored at the Credit Reference Agencies can be eVectively
and eYciently processed. This has been essential to the development of competition, leading to increased
choice and reduced costs to consumers within the UK market. At the same time, there are still some specialised
niche organisations that provide a tailored and personalised service, to smaller segments of the population or
because the proposition is unusual. Whichever method is used, comprehensive information is key to the
quality of the decision and the speed of the service.

THE LIFE CYCLE OF CREDIT

Target consumer
marketing to 
consumers

Acquire new business
Application from 

consumer

Manage consumer
behavioural 

scoring/account 
management/collections

Maximise relationships
customer management/ 

cross sales

Data Protection in Practice in the UK

With the full knowledge of the applicant50 lenders search the databases at credit reference agencies.

A standard notification and consent wording is now being widely used by banks, credit card issuers and similar
organisations. Other clauses advise data subjects, whether records of applications and information on the
performance of credit accounts are lodged with credit reference agencies and made available for the purpose
of the prevention of over-commitment and fraud. This “closed user group” of banks and other credit reference
agency clients access the data electronically (for the most part) for use in automated decision systems in which
credit scoring is an integral part. This data is supplied and accessed on a fully reciprocal basis, ie only those
organisations that share may access the information.

Lenders have been joining up their portfolios (currently) at the rate of 20–30 each month for a number of years.
Only those consumer records on which consent to share the data is held are ever supplied and, as a result, many
lenders are only able to share a proportion of their portfolios. This is a particular issue for revolving accounts
such as credit cards and current accounts as they have a long life. It is anticipated that c45m accounts that
were opened before lenders decided to join the sharing scheme (and added the appropriate clauses to their
application forms) are not currently able to be shared. So for example, a lender with accounts dating back to
the 1960s will only be able to share those opened after they changed their forms in 1994.
50 The recommended wording is “We will make searches about you at credit reference agencies who will supply us with credit information,

as well as information from the Electoral Register. The agencies will record details of the search whether or not this application
proceeds. We may use credit-scoring methods to assess this application and to verify your identity. Credit searches and other
information which is provided to us and/or the credit reference agencies, about you and those with whom you are linked financially
may be used by [the organisation] and other companies if credit decisions are made about you, or other members of your household.
This information may also be used for debt tracing and the prevention of money laundering as well as the management of your account.”
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For the most part, the available data is suYcient to form a reliable picture of the likely future behaviour of an
individual such that a lender can calculate the probability of the account going bad. However, in order to
calculate absolute values to identify overindebted people—such as total levels of debt—the industry is keen
for all data to be available.

The Data Sources

Credit reference agencies collect data from a variety of sources, some public and some private.

Public Data

1. The Electoral Register

The register is a vital part of the decision process as it covers the widest range of individuals in the UK. The
arguments for access to the register, for purposes deemed to be in the public benefit, were a significant part of
the debate during the passage of the Representation of the People Act and the two cases involving Mr Brian
Robertson. The outcome resulted in greatly reduced access to the full register.

The Supplementary Regulations to the Representation of the People Act section 114 authorises credit
reference agencies (CRAs) to purchase the full register and to use the data for specified and limited purposes.
Other parts of the regulations also enable the CRAs to create an edited register and to process and supply data
on behalf of other authorised purchasers such as government departments and the police.

Experian purchases the annual canvass from all 463 local authorities (LAs) each December and also the rolling
registers each month. The full register is (mostly) supplied marked with a “z” to denote those consumers that
have opted out of their data being used for general purposes.

The data is held at address level going back to the early 1980s. It is claimed to cover over 90 per cent of the
adult population although a recent report from the Electoral Commission stated that in some inner city areas
it is lower.

2. County Court Judgements

Are collected by Registry Trust Limited and sold to the credit reference agencies. They provide information
on country court judgements and any subsequent satisfactions to those judgements. They are retained for six
years from the original judgement date.

3. Bankruptcies and IVAs

Bankruptcy and associated data is provided electronically from the Insolvency Service and this too is retained
for six years from the date of bankruptcy. Discharges are marked and following the Enterprise Act that
generally occurs 1 year from the original date. Exceptional cases where the consumer is deemed to have acted
irresponsibly may result in a Bankruptcy Restriction Order which can run for up to 15 years. In the event that
A BRO is imposed that will remain on file for the duration.

Private Data—“Closed User Groups”

Consumer credit data is shared on a reciprocal basis amongst members of a “closed user group”51 at credit
reference agencies on one of two levels:

1. Default

2. Full (sometimes known as positive)

Full data provides comprehensive information on a consumer’s payment performance and levels of
commitment enabling lenders to make an assessment based on independently provided financial data. Those
members using positive data derive considerable benefit from access to this level of information, typically
reducing bad rates by c50 per cent whilst maintaining or even increasing their accept rates.
51 The term “closed user group” can be misleading. Any credit grantor may join as long as they provide data to an acceptable standard

and sign up to the membership terms.
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The Principles of Reciprocity is the code covering use of the database. All members sign a contract with credit
reference agencies which includes adherence to the code. At present, some 400! organisations operate in this
way. This will include all of the largest and most advanced organisations in this sector.

Reciprocity means that members supply a records on all available accounts within a portfolio and, in return,
they may look at all the other credit records (to the same level of data) for customers applying for that product
or to manage existing holders of that product. There are mandatory fields within a data record and, in
addition, some voluntary ones. These will depend on the product type so for example, a credit card does not
typically have a monthly payment amount but a personal loan does. Other voluntary fields cover additional
useful information and are the first stage in expanding the data available. Information on arrangements52 for
example is technically voluntary but is moving towards being compulsory.

With well over 300 million records spanning mortgage, personal loan, current accounts, credit and store cards,
car leasing, mobile and fixed phones portfolios as well as other forms of personal credit the database provides
a valuable record of the credit behaviour of the nation as a whole. Principally however, data are shared only
for the prevention of over-commitment, bad debt, fraud and money laundering, and to support debt recovery
and debtor tracing, with the aim of promoting responsible lending.

Reciprocity is strictly enforced in terms of what data is supplied (you get what you give) and how it may be
used. Since the data is shared for clearly defined purposed within the terms of the Principles and in the fair
obtaining clauses too, the uses have to be controlled. Guidance may be found on the Experian Compliance
website at http://www.experian.co.uk/corporate/compliance/datasharing/index.html.

Also the suggested text for the fair obtaining clauses gives a good indication of how the data is used and these
may be found at http://www.experian.co.uk/downloads/compliance/consumer–dec04.pdf.

Access to the Data

In addition to the “closed user group”, public data is also made available to, not only the 400 largest corporate
clients mentioned above, but to a much larger group of well over 10,000 SMEs (Small and Medium Size
Enterprises). The public data contains CCJ and bankruptcy information and also the Electoral Register.

As agreed with the Information Commission, credit reference agencies retain CCJ and defaults held on the
shared user group data on file for six years. Performance data on the shared user group is held for three years
and search “footprints” for two years. The Electoral Register information is built up year on year and has been
held since 1981.

The supply and control of data is part of the contractual agreement between the credit reference agencies and
their clients. Furthermore, the Information Commission is in regular and detailed dialogue with both agencies
and their clients to ensure compliance with the Data Protection Act 1998.

Data Subjects by virtue of Section 7 of the Data Protection Act 1998 may request a copy of their credit file
on payment of a fee of £2.00. Lenders encourage consumers to do so on a regular basis and some 1.5m do so
annually.

Most lenders now consult the database before granting credit to:

1. Identify the applicant in order to comply with the regulations on the prevention of money laundering.

2. Support the lending decision. With requirements to lend responsibly featuring ever more prominently in
Codes of Conduct and, potentially, in legislation impartial third party provided data forms an important part
of the decision process.

A significant number also consult the database to manage their relationship with the consumer to:

1. Manage limit increases or breaches.

2. Decide on collection strategies by determining if a missed payment is evidence of a larger problem or
possibly just an oversight. Later in the cycle the data would determine whether court action is likely to be
successful, there is little point in taking action is an individual is highly indebted to a number of lenders.

Just under 95 per cent of open account records held on the database represent performing non arrears accounts
and enable applicants to provide clear evidence of their ability to support and manage their credit
commitments.
52 Arrangements are temporary accommodations agreed with a lender to help a borrower overcome a period of diYculty.
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In addition to credit account information, data on other credit applications, other names, address changes and
financial links with other individuals such as a spouse or partner is also collected and made available in order
to provide the most comprehensive view possible of an applicant. This information is a vital tool in the fight
against fraud and also assists the industry in tracing debtors.

Benefits of the System

The UK financial services market is highly sophisticated, competitive and delivers real choice and benefit to
both the consumer and the economy. It has grown and developed as UK financial services companies have
been forced to develop through competition. That competition has been possible because of the open nature
of the UK market and the increasing sophistication of UK consumers. Barriers to entry are low and the
availability of information from shared databases at credit reference agencies like Experian, enables real
competition to thrive. It also makes it possible for lenders to lend more responsibly and monitor account
behaviour on an ongoing basis. On the part of consumers, attitudes towards credit and expectations as to the
ready and convenient availability of credit are very diVerent to those in many other EU Member States.

The UK credit reference databases are highly eYcient and competitive. Their expertise is acknowledged by
not only the credit and finance industries but also by the public sector such as government and the police who
source personal information from these organisations. They are innovative and responsive to regulatory
requirements and commercial pressures facilitating the development of the UK’s sophisticated financial
services industry.

The benefits and value of the UK model are acknowledged in the work undertaken annually by the World
Bank in their “Doing Business” survey, which identifies the UK as the best country in which to obtain credit.
That is based on the balance between legislative protection for consumers and lenders together with the
breadth of information in the credit registry. They consider that a functioning and eVective credit industry is
a vital contributor to economic stability and growth in GDP.

December 2005

Memorandum by the Financial Ombudsman Service

EU Approach to ADR in Financial Services

1. The European Financial Services Action Plan53 includes:

“Redress procedures: EYcient and eVective machinery for the amicable and judicial settlement of
disputes needs to be set in place to provide the necessary confidence in cross-border activity. The
Commission will base its action on, and follow the approach advocated in, Recommendation 98/257/EC
on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes
which it adopted on 30 March 1998.”54

“On 1 February 2001, the Commission launched the FIN-NET network to facilitate out-of-court
settlements of disputes in the financial field where the service provider is established in another Member
State. All categories of retail financial services (on-line and oV-line) are covered in order not to block
the expansion of e-commerce or the eYcient development of cross-border services. The aim of FIN-NET
is to boost consumer confidence by proposing simple, rapid and inexpensive alternatives to traditional
justice procedures.”

ADR in the Modified Proposed Directive

2. Article 9 paragraph 1 of the modified proposed Directive includes:

“Credit agreements shall contain information regarding access to out-of-court dispute resolution
procedures and shall specify the formalities to be followed if a creditor or credit intermediary makes use
of such procedures.”

3. Article 23 of the modified proposed Directive says:

“Member States shall ensure that adequate and eVective out-of-court dispute resolution procedures for
the settlement of consumer disputes concerning credit agreements are put in place, using existing bodies
where appropriate.”

“Member States shall encourage those bodies to cooperate in order to also resolve cross-border disputes
concerning credit agreements.”

53 http://www.europa.eu.int/scadplus/leg/en/lvb/l24210.htm
54 http://europa.eu.int/smartapi/cgi/sga–doc?smartapi!celexapi!prod!CELEXnumdoc&lg%EN&numdoc%31998H0257&model

%guichett



3287173010 Page Type [O] 03-07-06 21:42:28 Pag Table: LOENEW PPSysB Unit: 1PAG

157proposals for a directive on credit agreements: evidence

ADR in the United Kingdom

4. The Financial Ombudsman Service is the statutory ADR scheme for financial services provided in or from
the UK. We were set up under part 16 of the Financial Services and Markets Act 200055 and gained our
statutory powers on 1 December 2001.

5. In the year ended 31 March 2005 we received more than 600,000 consumer enquiries, of which more than
110,000 required further investigation and our active involvement to resolve the case.

6. We can take complaints from consumers and from small businesses (with yearly turnover under £1 million)
if they have complained to the financial firm concerned and remain dissatisfied with its response.

7. Most of our cases are resolved by mediation or recommendation. But we have power to make awards up
to £100,000 which, if accepted by the consumer, are binding on the financial firm. If the consumer does not
accept our decision he/she remains free to go to court.

8. Our jurisdiction covers all financial firms that are regulated by the Financial Services Authority (FSA) in
relation to FSA-regulated activities and a number of other activities (including personal loans and credit
cards).

9. According to the Department of Trade and Industry, about 75 per cent (by value) of consumer credit is
provided by FSA-regulated firms (principally banks and building societies) that are already within our
jurisdiction.

10. The Consumer Credit Bill, currently being considered by the House of Lords, provides for the staged
extension of our jurisdiction to cover also all the consumer credit firms that are not regulated by FSA.

ADR in Europe

11. The Financial Ombudsman Service is a founder-member of FIN-NET—the European network of
financial ADRs, launched by the European Commission (Internal Market Directorate General) on
1 February 2001.56

12. FIN-NET is designed to facilitate out-of-court resolution of cross-border disputes—where the financial
firm is based in one member state and the consumer lives in another member state. The main features are:

13. The dispute is handled by the ADR scheme in the member state where the financial firm is based, as it is
best placed to secure compliance with its decision—especially as most ADR schemes in the EU make only non-
binding recommendations.

14. The ADR scheme in the member state where the consumer lives will direct the consumer (or refer the
complaint) to the relevant ADR scheme in the member state where the financial firm is based.

15. The ADR scheme in the member state where the consumer lives will also provide the relevant ADR
scheme in the member state where the financial firm is based (on request) with information about the law in
the member sate where the consumer lives.

16. FIN-NET member ADR schemes must comply with Recommendation 98/257/EC of 30 March 1998 “on
the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes”57 and a
memorandum of understanding.58

17. The network brings together more than 35 diVerent ADR schemes. The nature of the ADR schemes varies
from one member state to another. There are three main types of ADR scheme involved:

— Some cover financial services in general (as in the UK).

— Some cover particular financial services (eg banking).

— Some cover consumer complaints in general.

18. Unfortunately, not all member states currently have ADR schemes that cover consumer credit, so the
requirement in article 23 (that member states should ensure there is adequate and eVective ADR for consumer
credit) is welcome.

19. Since FIN-NET was established, the European Commission (Health and Consumer AVairs Directorate
General) has established ECC-NET (European Consumer Centres Network),59 which provides national
centres to advise consumers about cross-border redress.
55 http://www.opsi.gov.uk/acts/acts2000/00008–s.htm
56 http://europa.eu.int/comm/internal–market/finservices-retail/finnet/index–en.htm
57 http://europa.eu.int/smartapi/cgi/sga–doc?smartapi!celexapi!prod!CELEXnumdoc&lg%EN&numdoc%31998H0257&model

%guichett
58 http://europa.eu.int/comm/internal–market/finservices-retail/docs/finnet/memo-understanding–en.pdf
59 http://europa.eu.int/comm/consumers/redress/ecc–network/index–en.htm
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20. So far as the UK is concerned, cross-border financial complaints are comparatively rare. Last year we
handled about 400 cross-border cases out of a total of more than 110,000 cases. Most cross-border complaints
related to transactions involving the UK and Ireland.

Complaint-handling by Consumer Credit Firms

21. The rules of most ADR schemes require the consumer to complain first to the financial firm, so that it has
an opportunity of resolving the complaint. If it fails to do so, the consumer can then take the complaint to
the ADR.

22. This in-house stage has many advantages: most complaints are resolved by the firm; this speeds redress
for the consumer; the firm can learn from its mistakes; and the ADR scheme can concentrate on cases where
the parties are more entrenched.

23. Accordingly, it is helpful if financial firms are under an enforceable obligation to have appropriate
complaint-handling arrangements—preferably with a maximum time-limit within which they must respond.

In the UK:

24. FSA makes such rules for FSA-regulated firms. These require firms to acknowledge complaints in writing
within five working days, to write again within four weeks and issue a final response within eight weeks.60

25. The Consumer Credit Bill, if enacted, will give the Financial Ombudsman Service power (subject to FSA
approval) to set equivalent rules for complaint-handling by other consumer-credit firms.

26. Elsewhere in Europe, provisions currently vary. With this in mind, the current draft of the working
(implementation) document (ESC/17/2005) for the Markets in Financial Instruments Directive requires
investment firms to maintain “eVective and transparent procedures for the reasonable and prompt handling of
complaints received from retail clients”.

27. Some equivalent provision in consumer credit would be helpful, but it could usefully go further and
require the financial firm to give dissatisfied consumers contact details for the relevant ADR scheme or (where
appropriate) for FIN-NET.

10 November 2005

Memorandum by the Institute of Credit Management

The Institute of Credit Management is the largest professional credit management organisation in Europe. Its
8,500 members hold important, credit related appointments throughout industry and commerce with a
significant proportion engaged in consumer credit. The Institute is therefore well-placed to respond to the
House of Lords Select Committee’s Call for Evidence.

The Institute considers that the latest draft is a considerable improvement on its predecessor. It is better and
more concisely drafted, and much unnecessary material has been deleted. In particular a number of articles
have been omitted which would have overlapped and conflicted with existing Directives.

The Institute’s detailed comments are set out below.

Is it currently feasible or desirable to introduce a Directive to create a single EU-wide cross-border market in
consumer-credit?

In the Institute’s view, it would be feasible, given time, to introduce a Directive to create a single EU-wide
cross-border market in consumer-credit. There are obstacles to this, however. These include the existence of
so many diVerent languages among Member States, and the fact that EU Member States are at diVerent stages
in their credit development. The Institute is also concerned that a Directive to create a single EU-wide cross-
border market would interfere with the forces of competition.

On the first obstacle referred to, one senior member has made the following comment:

“The majority of consumer purchases (apart from houses and insurance) do not involve extensive
contract documentation. By comparison the requirements of the Directive impose strict and lengthy
obligations concerning documents and the requirement to inform consumers in a language that they
understand. I consider, therefore, that expansion by major lenders into additional Member States is
likely to be more by establishing subsidiaries, where appropriate, rather than with an increase in
cross-border transactions”.

60 http://fsahandbook.info/FSA/html/handbook/DISP/1
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So far as desirability is concerned, the Institute considers that the Directive will help to some degree in
increasing wider availability of credit, not least by simplifying the process of developing documentation for
use in other countries (thus documents might require translation but not complete redrafting). StaV training
problems would also be reduced. For the UK, which has a particularly large consumer credit market, the main
potential benefit to UK companies is likely to be some freeing up of their ability to tackle foreign markets.

Assuming that it would be feasible to create large numbers of organisations capable of oVering consumer
credit throughout the EU, the Institute has doubts as to whether this would in the long term be a beneficial
development however. In the Institute’s view, any company trading on an EU-wide basis would need to be
very large, except perhaps in the case of email or catalogue traders. In the UK there is a considerable number
of credit grantors who trade on a regional or local basis. The Institute considers that if things were made easier
for the very large credit grantors, then eventually this could lead to the establishment of oligopolies in the
credit market, or sectors of it. This would not be beneficial to the consumer, and could lead to a market
composed of two sectors, that is, big lenders lending only to good customers, and a separate market consisting
of smaller lenders dealing with “sub-prime” borrowers. This runs contrary to the Commission’s view as
expressed in part 4 of its Explanatory Memorandum.

What would be the consequences of attempting to achieve that objective in the way proposed by the Commission, in
particular by the introduction of maximum harmonisation as opposed to minimum standards (which are the basis of the
existing Directives) and by applying the law of the creditor’s State instead of that of the debtor to certain requirements
imposed by the revised Directive?

In the Institute’s view, the reduction in the complexity of the draft Directive compared with its predecessor has
helped to eliminate some of the problems inherent in imposing maximum harmonisation. Concerns remain,
however, about the concept of maximum harmonisation. As one senior member of the Institute has
commented:

“Maximum harmonisation would, I consider, inhibit practices and competition in certain EU states
as they are already more developed and too advanced for other EU states, in particular those new
entrants from Eastern Europe. The former EU states, especially the UK, are far more developed and
nearer to a US credit model than other states. It is inevitable that a “one size fits all” approach would
inhibit these states, and be too advanced for others.”

Other members of the Institute have expressed the view that the current proposal is not in fact one of full
harmonisation. The European Commission has contributed to this confusion with statements such as “full
harmonisation remains the optimal way to establish a genuine single market”, “only those elements explicitly
dealt with in the text are fully harmonised”, and “the proposal gives leeway to national implementation”. So
do we now have maximum harmonisation, or minimum standards, or something in between?

Within the modified proposal the greater provision for mutual recognition of legal systems is an improvement.
In particular one UK consumer concern has been met by the decision to leave the matter of joint and several
liability to national legal systems. There remain anomalies however. One senior member of the Institute has
commented:

“In the UK the law favours the debtor in terms of jurisdiction, with claims having to be transferred
to a court that is near to the debtor. The EU proposes, however, that the applicable law should be
that of the creditor. I have diYculty in reconciling these two concepts. In addition, if a market is to
be genuinely open, then the debtor should be able to obtain the same deal, from a terms and
conditions point of view, wherever he/she goes. If the debtor borrows from A in one country and B
in another, in a “genuine internal market” why should the applicable law be diVerent? Similarly, why
should debtors living next door to each other be subject to diVering laws dependent on which EU
Member State the creditor is in?”

What changes should be made to the current EU Directives to ensure in current circumstances appropriate and effective
EU-wide minimum standards for consumer-credit transactions that would give greater certainty for credit suppliers and
improved protection for EU consumers?

The Institute suggests the following changes:

Article 5(2)(c)—The Borrowing Rate

The inclusion of two required rates is more likely to confuse customers than to help them.
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Article 13—Right of Withdrawal

The most likely eVect of a debtor’s right of withdrawal from all types of credit agreements would be that,
because of the risk of not being paid, suppliers would be reluctant to supply goods or services financed by credit
agreements until expiry of the withdrawal period. The UK has argued for many years against such a right in
respect of agreements concluded on trade premises. It should continue to do so.

Article 15—Early Repayment

This article is somewhat vague. It allows the creditor to claim a fair and objective indemnity for early
settlement, except for agreements where the period used to fix the borrowing rate is less than one year.
Is this requirement not met by Regulation 6 of the Consumer Credit (Early Settlement) Regulations 2000,
SI No 1483? Clarification is required.

What elements should be left to national legislation or self-regulation in Member States?

In general the modified proposal is an improvement on its predecessor and has achieved a better balance. The
Institute notes, however, that some elements have already been derogated to national legislation and that this
could lead to problems.

What is the extent to which the Commission’s modified proposal meets, or fails to meet, those requirements?

In the Institute’s view the recent changes such as the exclusion of mortgage lending and sureties, and the
inclusion of a harmonised APR and settlement terms, are an improvement. The apparent lack of definition
between hire purchase and leasing (the latter seemingly having been excluded) needs to be addressed, however,
as does the lack of clarity on the definition of “credit intermediaries” and “linked agreements”, and the lack
of provision for a true EU-wide credit database.

Finally, one senior member of the Institute has commented:

“I understand that the Cancellation Provisions will not now allow for cancellation of the supply
contract and/or allow the supplier compensation for depreciation. I consider this to be another
beneficial amendment. I still cannot see the need for these provisions, however, when someone walks
oV the street of their own free will into, say, a motor dealership to buy a car on hire purchase. Nor
can I see, despite the apparent protection for the supplier, the said supplier delivering the vehicle
immediately. With a 14 day cancellation period the customer would have to wait two weeks for his/
her purchase, rather than the dealer taking the risk of a used car being returned and having to sue
for the depreciation.”

Memorandum by Paul A Jones, School of Applied Social and Community Studies,
Liverpool John Moores University

1. This submission arises out of concerns about the impact of EU proposals on credit agreements on the
millions of households and consumers throughout the EU who experience financial exclusion from banks and
other mainstream credit providers and live on very low incomes. In the UK, these people often have no option
but to access credit from high-cost alternative credit providers.

2. Research into the credit needs of financially excluded consumers in the UK has increased over the last five
years.61 This research highlights the particular needs of low-income consumers for accessible and aVordable
loans oVered in ways that respond to their particular circumstances. It also reveals how the dynamics of the
free market do not, for the most part, act in their best interests.

3. For the financially excluded, competition among lenders does not result in the costs of credit being reduced.
It may be the case that the creation of a cross-border and harmonised market in consumer credit may do little
for low income consumers. In fact, it may only facilitate the entry of high-cost alternative lenders into low-
income markets in Europe where currently they cannot eVectively operate. The EU as a whole should beware
of easing the entry of high-cost alternative lenders, as currently operating in the UK, Ireland, Poland and other
states, into its poorest communities

4. Individual member states need to be able to maintain and introduce measures and regulations that protect
and support their financially excluded communities. Maximum harmonisation of the market may only
undermine the ability of Member States to act in the interests of the poorest in their societies (eg some Member
61 Research reports into the credit needs of low income households include:

Jones P A (2001) Access to Credit on a Low Income, a study into how people on low incomes in Liverpool access and use consumer credit.
The Co-operative Bank, Manchester.
Jones P A and Barnes T (2005) Would You Credit It—people telling stories about credit. The Co-operative Bank, Manchester.
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States may regard it important to maintain a cap on interest rates on loans, a situation which should not be
undermined by the Directive).

5. Research has continually revealed that the cost of credit is misunderstood by low income consumers. The
moves in the directive to ensure that the total cost of credit is transparent is to be welcomed. However, this
requirement needs to be implemented in a way that ensure that non-profit organisations, organised by
volunteers, are not overburdened by excessive administrative requirements (cf Article 2.4b)

6. The lighter regime in Article 2.4 for non-profit voluntary, and often community, based credit providers is
to be welcomed. These organisations are often the only ones with the will and the capacity to serve financially
excluded and low income communities with aVordable, quality and good value credit products. It needs to be
ensured that the EU Directive supports, rather than undermines, these voluntary organisations.

7. The comments and suggestions already submitted by the Association of British Credit Unions and the
World Council of Credit Unions are recommended for consideration and acceptance. Credit unions are the
largest group of non-profit, voluntary organisations serving low income communities in the UK. Any
undermining of their activity, through the Directive, would have a negative impact in low income
communities.

8. It is suggested that measures in this Directive are complemented by adjustments to the EU Banking
Directives to support the development non-profit voluntary credit providers (as in 2.4) throughout the
European Community. Exceptions to Banking Directives in certain member states should be made universal
throughout the community. State Aids regulation also needs to operate in a way that enables Member States
to promote the development of ethical, low-cost, non-profit credit providers in low-income communities.

Memorandum by Lloyds TSB

Introduction and Background

1. Lloyds TSB Group welcomes the opportunity to comment further on the European Commission’s
proposal on consumer credit, following the issue of its revised text, on 7 October 2005.

2. On 23 May 2005, Lloyds TSB provided comments to the Select Committee, and detailed the issues of
outstanding concern for Lloyds TSB at that time. Since then, we have continued to participate—directly and
through our main trade associations—in the discussions with the parliamentary committees concerned, with
European Commission oYcials, Permanent Representative OYces and, with respect to the UK Government,
the DTI and HMT in London and the UK Permanent Representative OYce in Brussels.

3. In particular, Lloyds TSB has contributed to—and supports—the work of the UK Cross Industry Group,
which has recently submitted comments to the Select Committee.

4. As the Cross Industry Group indicates,62 the Commission’s modified proposal represents an improvement
on the original version, and has taken account of several of the issues raised the private sector and the
European Parliament in the past two to three years.

5. However, there do remain serious outstanding issues. In referring to them, below, we distinguish between:

— “overarching issues”, which are suitably and best covered in the Cross Industry Group comments
(CIG); and

— selected specific remaining issues of specific concern to Lloyds TSB, which are represented in the
industry submission but which we would like to detail further.

Overarching Issues

6. The CIG draws attention to certain technical prerequisites for a European cross-border market, which the
proposal does not address, for instance the question of “residual risk”,63 and the entire area of legal recovery
processes.64 It also questions whether the proposed directive will per se motivate cross-border business,65 and
suggests that an internal market in credit has in practice evolved in certain ways, for instance by way of on-
the-ground establishment and provision within national markets.66

62 Paragraph 2 of its report of 13 December 2005.
63 Paras 6 and 7 of the CIG report.
64 Para 8 of the above.
65 Paras 10–12.
66 Paras 13–15.
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7. Lloyds TSB supports these views, and shares the related concern that, for all the Better Regulation
principles that have been advocated since the new College of Commissioners was appointed, the Commission
has eschewed the need to carry out a complete impact analysis of this proposed directive.

Selected Specific Remaining Concerns for Lloyds TSB

APRs for overdrafts

8. Lloyds TSB continues to have serious concerns on the question of providing an “APR by means of a
representative example” for overdrafts. As suggested in our earlier comments of 23 May 2005, we believe it
impossible for a “standard” APR to be calculated for overdrafts, which would be consistent not only across
various current account products within one firm, but also across a variety of account providers in the market
place. The variety of usage would mean that any “assumed” standard could not be applicable to most
customers and so would add little value to their understanding. To be able to quote APRs, providers would
need to make judgements as to definitions and assumptions (eg amount drawn, period of borrowing, amount
repaid etc), which would not reflect many customers’ actual usage. The situation becomes far more
complicated—and potentially misleading for customers—if one considers ‘added value accounts’, which
provide ranges of services for a single fee.

Examples of how APRs for overdrafts can diVer depending on assumptions used:

— The eVect of fees: A monthly interest rate of 1.2 per cent yields approx 16 per cent pa APR:
a £15 monthly fee would, if all allocated to an overdraft of £100, increase the APR to in excess of
200 per cent.

— The eVect of interest free “buVers”: Our Classic Account (no free overdraft) would have a monthly
rate of 1.2 per cent, APR 16 per cent; whereas our Platinum Account (first £250 of overdraft interest
free) would have a monthly rate of 0.85 per cent but the APR would be 59 per cent.

— The eVect of utilisation: £100 overdraft utilised for 10 days every month at a monthly rate of
1.2 per cent would pay £4.88 in interest charges (4.9 per cent), but the APR (ignoring any fees) would
be 16 per cent.

9. Given these complications, Lloyds TSB believes it preferable to allow lenders to express the costs for
overdrafts—as indeed they are at present—as the annual interest rate, and complement this information with
a “box” stating the related fees payable.

Right of withdrawal—possible effects on “immediate delivery” channels

10. Lloyds TSB’s concerns—detailed in our earlier submission—are that “immediate delivery”67 may be
closed, become less available, or more expensive. This would be to the detriment of consumers, who find
immediate delivery channels convenient and at times most useful. Consumers would face a less competitive
market, and reduced choice.

11. We would, therefore, support those who suggest that, in well-defined circumstances, a consumer wishing
immediate delivery should be allowed to waive the right of withdrawal. As long as consumers fully understand
the consequences of waiving their “right to cancel” in exchange for immediate delivery, and are free to do so,
they should be able to judge what is best in their specific circumstances. For example, if a customer is in urgent
need of a new refrigerator in mid-Summer, and unable to aVord to pay cash for a new one, then his ability to
replace it immediately may be lost as an unintended consequence of the directive; this could lead to diYculty
for him and his family.

Conclusions

Lloyds TSB recommends that the above-mentioned issues, which remain outstanding, should be subjected to
impact assessments by the European Commission.

4 January 2006
67 For instance, the ability for a consumer to leave the supplier’s premises with goods purchased on credit immediately after the

transaction, ie without waiting for the “cooling oV” period to pass.
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Memorandum by the Mail Order Traders’ Association

1. The Mail Order Traders’ Association as the principal trade association representing the UK catalogue
home shopping trade is a member of the UK Cross Industry Group and is pleased to have responded through
the CIG to the recent call for evidence in this Inquiry.

2. The purpose of this note is to raise an issue peculiar to the agency home shopping businesses conducted by
this Association’s members and which relates to an unforeseen impact upon UK consumers which both the
original proposal and the new proposal, if it remains unamended, is expected to have, namely the extinction
of the trade.

3. This issue reflects the non-homogeneity of consumer credit markets within the EU and the diYculties of
framing appropriate regulation accommodating diverse credit markets, some of which have unique attributes.

4. Agency mail order is one of the oldest forms of distance selling in the United Kingdom, with the roots of its
trading model in the 19th century. Sadly, the agency home shopping trade is one in continuing decline, causing
economic problems for operators in the market with consequent adverse eVects upon employment in the UK.

5. Among the features distinguishing agency mail order from other forms of distance selling is the use of
agents to circulate catalogues, take, collate and transmit orders and collect and remit payments in return for
a commission.

6. It was estimated in 2002 that there were 5.7 million agents and around 8.5 million customers of agents.
Again, in 2002 it was estimated that 75 per cent of agents had no customers outside their own home. For agents
with two or more customers outside the agent’s own home, 53 per cent were family members, 15 per cent were
neighbours, 3 per cent were people at the agent’s place of work and 28 per cent were other friends of the agent.
In 1996 average annual sales per agent were around £450. The sales level has remained largely constant in
real terms.

7. The revised proposal envisages the regulation of the activities of “credit intermediaries”. Unfortunately,
through the definition of credit intermediary adopted, the activities of these 5.7 million agents are swept into
the scope of the revised proposal.

8. To bring some 5.7 million agents into the scope of regulation or supervision will not add to consumer
protection. Rather, this will lead to a distortion of the existing market through the discouragement of existing
agents from continuing to act and rendering unlikely the recruitment of new agents. A consequence of this
extension of regulation, eVectively removing the base of agents, is anticipated to be the demise of the agency
mail order trade in the UK in a very short period.

9. Apart from the immediate impacts upon employment, this will have a restrictive eVect on the level of
regulated credit available to persons in socio-economic groups C2, D & E, adding to their economic exclusion.

10. We would be happy to provide any further written or oral evidence to the Inquiry as may be felt
appropriate.

Annex
1. Agency Mail Order—Characteristics

Agency mail order68 is one of the oldest forms of distance selling in the United Kingdom, with the roots
of its trading model in the 19th century. Among the features distinguishing it from other forms of distance
selling are:

(a) the oVer of a wide range of clothing, footwear, household goods, electrical goods and financial
services (around 10,000 individual items) through a large fully illustrated catalogue (typically around
1,000 pages) published seasonally (usually twice a year) (the agency “big book”) and distributed free
of charge to agents;

(b) the use of agents to take, collate and transmit orders and collect and remit payments in return for a
commission;

(c) the supply of goods on a free 14 days “approval” basis; and

(d) the automatic provision of interest-free credit to finance purchases (circa 98 per cent of all agency
mail order transactions are on “own credit”).

Catalogue prices are “bundled”, ie, generally there are no separate charges levied in addition to the price
quoted for goods for delivery, returns, credit or the agent’s commission. Where any additional charges are
made, they are usually for expedited deliveries or extended credit periods (interest-bearing credit is generally
68 The expression “agency mail order” is something of a misnomer, as orders, historically transmitted by post, for many years have been

communicated overwhelmingly by telephone and now via the internet.
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limited to higher-value credit oVers with extended repayment periods, eg, 100 or 150 weeks, associated with
the purchase of higher-priced goods).

Commissions paid to agents are customarily 10 per cent in cash or 12.5 per cent in goods of the value of
payments remitted (not the gross value of sales).

2. Agency Mail Order Distinguished From Other Forms of Catalogue and Home Shopping

2.1 Direct Mail Order

Again, this is predominantly catalogue based but there are many more participants active in this market than
in agency mail order. As the name would suggest, the relationship between the trader and the shopper is
direct—there are no agents. Prices are generally unbundled. Payment customarily is made at the time of
ordering by cheque or credit card and credit where provided by the trader being interest-bearing.

2.2 Direct Selling (Door-to-Door)

This is again catalogue based, the catalogues usually featuring a single product category (eg, kitchenwares,
housewares, cosmetics). Agents are used to distribute catalogues (for which they may have had to pay),
typically to potential customers’ homes and collect and collate orders. These agents are remunerated on a
commission basis but credit is not usually available.

2.3 Direct Response

This includes selling through advertisements on television, newspapers and magazines and book, record and
wine clubs. Product oVers tend to be limited and may be of only single items. Orders are placed directly with
the supplier on a “cash with order” basis.

2.4 Electronic Shopping

This includes shopping through the internet and digital television. Additionally, participants may be active
across other retail channels (including other home shopping channels or shops/department stores). Generally
business is conducted on a “cash with order” basis.

3. Functions and Responsibilities of Agents

The principal functions and responsibilities are:

(a) receiving the catalogue and inviting and receiving orders from their customers through circulation
of the catalogue;

(b) informally assessing customers’ creditworthiness before accepting orders69;

(c) placing orders for and taking deliveries of goods70;

(d) delivering goods on to customers71;

(e) returning unwanted items72;

(f) presenting credit agreements to customers73;

(g) collecting customer payments74;

(h) maintaining agency records; and

(i) remitting customer payments
69 As a key feature of the agency mail order oVer is credit (circa 98 per cent of sales are on credit), agents’ creditworthiness is assessed

before their appointment. Initial credit limits are conservative and are kept under review as a history of ordering, returns rates, sales
and payments develops. Credit limits are extended or restricted as performance justifies or necessitates. Customers’ creditworthiness
is generally not assessed independently by the agency mail order company unless items of comparatively high(-er) value for delivery
directly to a customer are ordered, when a separate assessment may be made and the order accepted or refused as appropriate. However,
agents conduct their own assessments of customers’ ability to repay based on their own knowledge of those customers and pass on or
decline to take orders in line with those assessments.

70 Most items ordered (in particular, clothing and footwear) are of a size and weight suitable for delivery to agents for onward delivery
by them to customers. Some items (eg, refrigerators) are not—these are delivered directly to the customer, which may include the agent
him/herself.

71 The vast majority of items are supplied on 14 days’ free approval terms. When supplied it is not known which items in an order, if any,
will be appropriated to sale or whether they will be returned unsold. Items to be returned are collated by the agent and either sent back
via the Post OYce or through the courier who makes deliveries to that agent.

72 When the sale to the customer is made, the agent is either sent a personalised credit agreement for onward transmission to, execution
by and return to the agency mail order company or completes a stock credit agreement for execution by the customer.

73 A key function of the agent is the collection and remittance of repayments of credit from customers. This regular collection of customer
payments serves to limit defaults.

74 Among records to be completed by the agent are “sales forms” (recording sales of goods to customers) and payment records.
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in return for which commission is payable.

If they are to be returned, “heavy and large” items which have been delivered directly to customers will be
uplifted from the customer.

4. Recruitment of Agents

Agents are recruited by a number of methods, principally press coupon advertisements, television direct
response advertising, magazine insert advertisements, direct mailings and “introduce a friend”/“member get
member” schemes (usually incentivised through a payment to the introducing agent when the introduced agent
has achieved a given level of business).

Agents’ tenure (or “lifespan”) varies. However, the fact is that average tenure is declining (as is the average
numbers of customers an agent has). Agency mail order companies have to recruit a significant number of new
agents each year to maintain/limit the erosion of their agency bases. In 1996 only 43 per cent of agents had
acted as such for four years or more, although a member company estimates that in 2004, 59 per cent of its
agents had been trading with it for three or more years.

In any event, the recruitment and retention of agents represents a significant investment cost for agency mail
order companies.

As credit is an essential feature of the agency mail order shopping oVer, prospective agents are credit scored
before appointment using information supplied by the applicant and other statistical information held by the
agency mail order company to assess (i) whether the level of business likely to be transacted through the
prospective agent’s tenure will be suYcient to justify their appointment, (ii) their creditworthiness and (iii) the
appropriate initial credit limit to be granted. Throughout the agent’s tenure their performance is kept under
review (principally through the use of behavioural scoring) in order to manage their credit limit (down as well
as up) and to determine whether the level of business transacted through that agency justifies the continuing
sending of catalogues.

5. Characteristics of Agents and their Customers

Broad estimates in 1996 were that there were 7.4 million agents and 13.4 million customers of agents. Around
70 per cent of those agents were “personal shoppers”, buying for themselves and their immediate family,
including partners and dependent children. By 2002 it was estimated that there were 5.7 million agents and
around 8.5 million customers of agents.

In 2002, some 60 per cent of agents (and 70 per cent of agents’ customers) were drawn from socio-economic
groups C2, D & E (compared with circa 55 per cent of households in Great Britain). Of all agents, 27 per cent
were in full-time employment, 30 per cent in part-time employment and 43 per cent were not working. Some
90 per cent of agents were female. The most represented age range for agents was 35 to 44 (with 64 per cent
aged between 25 and 54) with 69 per cent of customers aged under 45. (Research conducted in 1996 showed
75 per cent of agents as female with an average age of 43.) Some 80 per cent of agents have children, with 30
per cent having children older than 18 and living away from home.

The average number of customers per agent (including the agent) was estimated in 1996 to be 2.8 per catalogue.
By 2002 this had declined to 2.6 customers per agent. This includes members of the agent’s immediate family.
In 1996 65 per cent of agents had no customers outside their own home. By 2002, that proportion had
increased to 75 per cent. For agents with two or more customers outside the agent’s own home, 53 per cent
were family members, 15 per cent were neighbours, 3 per cent were people at the agent’s place of work and
28 per cent were other friends of the agent.

In 1996 average sales per agent were around £450 pa. The sales level has remained largely constant in real
terms.

Over the period 1989–2002 the use of mail order credit has declined while the use of other credit sources, in
particular credit cards, has increased significantly—between 1989 and 2002 the proportion of households with
current mail order commitments declined by around 26 per cent with an increase for credit card commitments
of around 27 per cent over the same period. The average amount owed per household in mail order
commitments in 2002 was £240 and for credit cards £1,570 (an increase from 1989 of around 180 per cent at
2002 prices).
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Memorandum by Joachim Wuermeling MEP, Kurt Lechner MEP, and Malcolm Harbour MEP,
Coordinator of the European Peoples Party-European Democrats (EPP-ED) Group on Internal Market

and Consumer Protection

1. On 7 October, the European Commission presented a significantly improved proposal for a Directive on
credit agreements for consumers, taking on board a considerable proportion of the 152 amendments
introduced by the European Parliament in first reading. Nevertheless, in-depth scrutiny and further
amendment of the new text is essential if it is to be successfully adopted and implemented and to meet its stated
objectives of creating the right conditions for a genuine internal market in consumer credit with a high level
of consumer protection.

2. The Parliament’s approach, largely reflected in the Commission’s modified proposal, was to maximise
benefits to consumers without imposing unnecessary and costly obligations on creditors, which would act as
obstacles to innovation, competition and consumption.

3. The Commission deleted a number of provisions considered unnecessary for the creation of a single
European consumer credit market, including provisions on repossession of goods, default notice,
enforceability and, most importantly, mandatory “standard contracts”. Furthermore, the obligation to set up
national central databases was abolished as the same goal can be achieved by requiring better access to
databases that already exist in the Member States. As a result, the modified proposal focuses more on those
aspects which are truly essential to the protection of consumer rights in cross-border trade.

4. A key improvement has been the restriction of the scope of the proposed Directive to focus on real
consumer credit. To that end, the Commission excluded mortgages, surety and guarantor agreements as well
as promotional credits. Additionally, the new text only covers credit arrangements of less than ƒ50.000,
compared to the original threshold of ƒ100.000. On the other hand, the benefit of introducing a so-called
“light regime” for credits up to ƒ300, overdrafts and other credit agreements, such as in cases of deferred
payment, is unclear. A more sensible move would have been to exclude these types of credit from the scope
of the Directive altogether.

5. The concept of a duty to advise the consumer on the best credit product has also been modified. The new
proposal makes it clear that the responsibility for the final decision on a credit product rests with the consumer
and not the credit provider. The creditor is no longer obliged to oVer the best deal. Instead, he has to ensure
that the customer is in the position to take a well-informed decision. There still remains a need for a clear
definition of the full scope of the duty to advise, but the current provisions represent a step in the right
direction.

6. The paramount flaw of the modified proposal is the continuation of a maximum harmonisation approach
which is neither feasible nor desirable. The concept is at odds with the key EU principle of subsidiarity. Given
the diversity and fast-changing character of national consumer credit markets, Member States should retain
the ability of reacting quickly to new developments in the local markets and to respond to the particular needs
of their consumers. The introduction of minimum standards would therefore be a more appropriate means of
ensuring adequate levels of consumer protection.

7. The concept of maximum harmonisation is contradictory to the Commission’s better regulation agenda.
The adoption of full harmonisation without reducing the level of consumer protection would only be possible
if all the consumer protection measures currently in eVect in the Member States were made compulsory
throughout the EU. This would result in overregulation.

8. Further clarification of definitions and scope of the Directive is necessary to guarantee legal certainty and
prevent unintended consequences.

9. A change to the existing legislative framework which could genuinely contribute to the creation of a vibrant
single market for consumer credit would be the provision of comprehensible and clearly presented information
to the consumer to enable him to make cross-border comparisons of oVers and choose the best product for
his purposes. However, it is necessary to ensure that the information required from the credit providers is
limited to the kind of information which is genuinely useful to the consumer. Information overload can
confuse consumers and impose a heavy burden on credit providers stifling cross-border activity.
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10. The European Parliament’s Committee on the Internal Market and Consumer Protection has welcomed
the Commission’s modified proposal and will resume its work on the draft Directive in early 2006, in
anticipation of a Council common position. The objective of the EPP-ED Group, under the lead of the new
Rapporteur, Kurt Lechner MEP, will remain to secure broad support in the European Parliament for a
Directive which provides a high level of consumer protection, based on minimum standards applied across
Europe, gives legal certainty to credit providers and thus lays the foundation for a genuine internal market in
consumer credit.

14 December 2005
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