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Eleventh Report 

AUTISM BILL 

1. This is a private member’s Bill. As it has Government support, the 
Department of Health has provided the Committee with a memorandum, 
printed at Appendix 1. 

2. Clause 2 of the Bill requires the Secretary of State to issue guidance to local 
authorities, NHS bodies and NHS foundation trusts. Under clause 3, the 
guidance to local authorities and NHS trusts is to be treated as guidance 
under section 7 of the Local Authority Social Services Act 1970. This 
requires local authorities, in exercising their social services functions, to act 
under the general guidance of the Secretary of State. As explained in 
paragraphs 10 to 12 of the Department’s memorandum, such guidance has 
some of the characteristics of legislation. There is nothing in this Bill which 
we wish to draw to the attention of the House. 

 

CO-OPERATIVE AND COMMUNITY BENEFIT SOCIETIES AND 
CREDIT UNIONS BILL 

3. This is a private member’s Bill which has Government support. The 
Treasury has provided a memorandum for the Committee on the powers in 
the Bill to make orders and regulations, printed at Appendix 2. The powers 
in clauses 4 and 5 are significant. 

Clause 4 (power to apply provisions relating to companies) 

4. Clause 4 enables the Treasury, by regulations subject to affirmative 
procedure, to apply to registered industrial and provident societies any of the 
provisions specified in Parts 14 and 15 (investigations) of the Companies Act 
1985, or Part 5 (company names) or Part 31 (dissolution etc.) of the 
Companies Act 2006. The regulations may confer power to make 
subordinate legislation, create criminal offences or provide for the charging of 
fees. 

5. There is precedent for powers of this sort. For instance, section 15 of the 
Limited Liability Partnerships Act 2000 enables regulations to make 
provision about limited liability partnerships by (among other things) 
“applying or incorporating, with such modifications as appear appropriate, 
any law relating to companies or other corporations which would not 
otherwise have effect in relation to them”. Under section 17 of that Act, the 
regulations may create criminal offences. Again, there are fairly far-reaching 
powers to assimilate changes in the law relating to companies in section 2 of 
the Industrial and Provident Societies Act 2002 and section 104 of the 
Building Societies Act 1986. 

6. The scope of the power in clause 4 is apparent from the Bill and we feel that 
the case has been sufficiently made out by the Treasury. The provisions 
which may be applied by the regulations (with or without modifications) 
include over a dozen which create criminal offences, some of them carrying 
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up to 7 years’ imprisonment as a maximum penalty. We accept the need to 
provide for effective sanctions. But it is for consideration by the House 
whether the Bill should be amended to include a provision whereby 
the maximum penalty for an offence created by the regulations may 
not exceed that for the corresponding offence under the legislation 
being applied (such as may be found in Section 468 of the Companies 
Act 2006). 

Clause 5 – credit unions 

7. Clause 5 enables the Treasury, by regulations subject to affirmative 
procedure, to amend the Credit Unions Act 1979 to make provision for 
credit unions corresponding to any enactment applying to building societies. 
Certain excluded provisions of the 1979 Act may not be modified (new 
section 23A(2) of the 1979 Act, inserted by clause 5(1)). The excluded 
provisions include section 1 of the 1979 Act which sets out the essential 
requirements for registration. Subject to those exclusions, the provisions of 
the enactments about building societies which may be applied include 
provisions about: 

• constitution 

• making loans 

• raising funds and borrowing 

• powers of the Financial Services Authority 

• directors and officers 

• accounts and audit 

• settlement of disputes 

• dissolution, winding-up, transfer of business, etc. 

8. Though we draw the extent of the power to the attention of the House, we 
do not suggest that the delegation is inappropriate bearing in mind the 
precedents (paragraph 5 above), the excluded provisions of the 1979 Act and 
the affirmative procedure provided. 

9. The considerations about offences for clause 4 (paragraph 6 above) apply 
also to clause 5, but against the background of the range of offences that may 
be applied under clause 5. 

 

DRIVING INSTRUCTION (SUSPENSION AND EXEMPTION 
POWERS) BILL 

10. Although this is a private member’s Bill, it has Government support, so there 
is a memorandum from the Department for Transport explaining the powers 
in the Bill to make orders and regulations, printed at Appendix 3. 

11. The memorandum makes a good case for the powers and the level of 
scrutiny both for clause 3 (which is about exemption from the prohibitions 
imposed by section 123 of the Road Traffic Act 1988) and for the other 
delegated powers in the Bill. Though there is less detail in the Bill about 
suspension and compensation in cases involving trainees than for those 
involving approved driving instructors, we are satisfied by the explanations in 
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the memorandum. There is nothing in this Bill which we would draw to the 
attention of the House. 

 

HOLOCAUST (RETURN OF CULTURAL OBJECTS) BILL 

12. Clause 4(3) of this Bill confers powers on the Secretary of State to make 
commencement orders. It is usual for such orders to be made by statutory 
instrument.  

 

PARLIAMENTARY STANDARDS BILL 

13. This Bill concerns primarily the House of Commons. There is a 
memorandum from the Ministry of Justice, printed at Appendix 4, explaining 
various powers conferred by the Bill. We wish to make observations only on 
clause 5. 

Clause 5 – MPs code of conduct relating to financial interests 

14. Clause 5(1) requires the Independent Parliamentary Standards Authority 
(IPSA) to prepare a code, the content of which is provision made by virtue of 
clause 5(7) and (8), to be observed by Members of the House of Commons. 
Subsections (7) and (8) require the code to provide for specific things. In 
particular, clause 5(8), aimed at preventing paid advocacy, in effect requires 
the code to specify whether or how a Member may go about his or her 
Parliamentary business in certain circumstances. Clause 5 applies in areas 
which have until now been left to the House of Commons itself to determine. 
But the code cannot come into effect until approved by the House of 
Commons.  

15. We do not consider it necessary for the requirements of the code to be 
specified in the Bill itself. Delegation as such is not inappropriate. 

16. Whether IPSA (as constituted in accordance with Schedule 1 to the Bill) is 
an appropriate delegate is for Parliament to decide. 

17. We consider the level of Parliamentary scrutiny is appropriate. Under the 
Bill, the House of Commons must agree the code which applies only to the 
Members of the House of Commons.  

18. Under clause 8(2) and (3) failure to comply with, or contravention of, 
provisions of the code can be an offence in certain circumstances. These are 
provisions of the Bill itself, amendable as the Bill proceeds. 

Clause 11 – transitional, etc. provision 

19. This power is explained at paragraphs 21 to 28 of the Memorandum. We are 
satisfied that in the circumstances the affirmative procedure in the House of 
Commons only is not inappropriate. 
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CORONERS AND JUSTICE BILL — GOVERNMENT 
AMENDMENTS 

20. We reported on this bill in our Seventh Report (HL Paper 83) and printed 
the Governments response in our 10th Report (HL Paper 120). The 
Government has now invited us to consider amendments to be moved at 
Committee stage.  

New clause after clause 137 (Damages-based agreements) 

21. The government amendment would insert a new section 58AA into the 
Courts and Legal Services Act 1990. That new section contains a very 
significant power, briefly explained in the supplementary memorandum 
printed at Appendix 5. 

22. The new section enables the Lord Chancellor by order to “make provision 
about damages-based agreements” (as defined in the new section 58AA(2)). 
New subsections (3), (4), (5) and (7) deal with the content of the regulations 
and subsection (8) includes a consultation requirement. 

23. We are concerned that there is no discernable policy in the new provision to 
provide a sufficient framework for the order, in an area where the policy may 
prove controversial and warrant the level of scrutiny provided by a Bill. The 
memorandum addresses the issue of Parliamentary control but not the open-
ended nature of the delegation. The new section contrasts with sections 58 
and 58A of the 1990 Act (referred to in paragraph 5 of the memorandum) 
which were inserted into the 1990 Act by the Access to Justice Act 1999 
which deal with the conditional fee agreements introduced by the 1999 Act. 
Under those provisions, the Act itself specifies the principle that an 
agreement is unenforceable unless certain conditions are satisfied. Those 
conditions are specified in a combination of the Act itself, regulations subject 
to negative procedure and orders subject to affirmative procedure. 

24. It is clear that the Government has embarked on a consultation process. We 
believe that the new clause is not acceptable in its presents form because the 
Government is leaving to the Lord Chancellor the power to decide whether 
damage-based agreements should be allowed or prohibited. We therefore 
recommend that the proposed amendment should be withdrawn. The 
House might invite the Government to return with an amendment at 
Report stage which gives a clear indication of the policy in the light of 
its consultation. We accept that, as with 58 and 58A of the 1990 Act, there 
will be some aspects of the provision which can appropriately be left to 
subordinate legislation. 

 

WELFARE REFORM BILL — GOVERNMENT RESPONSE 

25. We reported on this bill in our Seventh Report (HL Paper 83) and the 
Government have now responded by way of a letter to the Chairman from 
Lord McKenzie of Luton, Parliamentary Under-Secretary of State at the 
Department for Work and Pension, printed at Appendix 6. 
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DRAFT LEGISLATIVE REFORM (DANGEROUS WILD ANIMALS) 
(LICENSING) ORDER 2009 

26. This Legislative Reform Order (LRO) follows a review of the operation of 
the licensing regime under the Dangerous Wild Animals Act 1976 (“the 
1976 Act”). The Order is laid by the Department for Environment, Food 
and Rural Affairs (DEFRA) under section 1 the Legislative and Regulatory 
Reform Act 2006 (“the 2006 Act”)1, which focuses on the removal of a 
burden. An Explanatory Document (ED) has also been submitted. 

Overview of the proposal 

27. The purpose of the draft Order is to amend certain provisions of the 1976 
Act, which relate to the granting of licences to keep dangerous wild animals, 
in order to: 

• remove the mandatory requirement on local authorities to carry out 
inspections in respect of certain applications for a replacement, or second, 
licence [Proposal 1]; 

• extend the period of validity of a licence from a maximum of one calendar 
year to two years [Proposal 2]; and 

• provide that licences (other than in the case of licence renewals) will come 
into force immediately upon their being granted (rather than, as was 
previously the case, from either the date of grant or the beginning of the 
next following year) [Proposal 3]. 

28. As required, DEFRA has consulted on the proposals contained in the LRO. 
Although there was clear support for Proposals 2 and 3, the balance of views 
expressed was marginally against Proposal 1. DEFRA asserts that the 
response to Proposal 1 was influenced by another proposal to remove certain 
animal welfare elements from the 1976 Act which has not been pursued in 
light of the negative response to it.(ED paragraphs 3.8-13, 4.5-7 and 4.14). 

29. It is clear that the changes would reduce the burden on the local authority 
and on keepers of wild animals, both in terms of administration and costs. 
However the Committee has some concerns about the impact of the 
reduction of mandatory inspection requirements (Proposal 1) on maintaining 
necessary protections. The maintenance of necessary protections is one of 
the preconditions for LROs set out section 3(2)(d) of the 2006 Act. 

30. Against the existing background of variable enforcement and non-compliance 
described in the ED (for example, at paragraph 4.15), Proposal 1 would 
remove the mandatory requirement for inspection on renewal of a licence or 
on extension of a licence to more animals of the same species or other species 
from the same family. By removing this trigger, we can envisage that in 
certain authority areas a licence would be renewed or amended not just once 
but several times without inspection. In considering Proposal 1, we have 
taken into account that Proposal 2 will double the period of the licence to 
two years, thereby halving inspection frequency, and that the impact of that 
change, with respect to both public safety and animal welfare, has yet to be 
tested by experience. Although it is true to say that, so far, there have been 
no serious injuries as a result of escaped wild animals, such escapes are from 

                                                                                                                                     
1 http://www.opsi.gov.uk/si/si2009/draft/ukdsi_9780111480984_en_1 
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time to time reported in the media. According to DEFRA, the answer lies in 
issuing guidance which is intended to promote a more consistent 
implementation of the legislation and they suggest that a cheaper regime will 
enhance compliance. Their full response is printed below (Annex A). 

31. The Committee is satisfied that Proposals 2 and 3 of this LRO meet the tests 
set out in the 2006 Act and are not otherwise inappropriate for the LRO 
procedure by affirmative instrument. However the Committee is not satisfied 
that Proposal 1, which would remove a mandatory trigger for inspection and 
replace it with guidance, would preserve sufficiently well the existing 
protections to the public, particularly in the weak and variable enforcement 
regime described. As a result, the Committee recommends that the 
House should be given the opportunity to question the Minister 
further on this point (before the LRO is brought before the House for 
formal approval) and therefore recommends the super-affirmative 
procedure. 

Annex A 

Q: What triggers are there to ensure that the new provision to remove 
the mandatory requirement for inspections in certain circumstances 
will not lead to some local authorities never inspecting premises on 
renewals, thereby leading to a greater risk of animals escaping? 

It will remain the responsibility of local authorities, even after the 
introduction of the new provisions, that they shall not grant a licence under 
the Act unless they are satisfied that, inter alia, the licensed animal will be 
held in accommodation which ensures that it will not escape (s.1(3)(c)(i) 
DWAA): the proposals are not intended to be seen as a relaxation of that 
responsibility. The proposals allow for better targeting of local authorities’ 
administration and enforcement efforts, based on an assessment of the likely 
risk in each case: the fact that authorities have the ability to recover any 
direct or indirect costs which they incur from inspections means that they are 
unlikely to dispense altogether with discretionary inspections simply so as to 
reduce spending. The incentive to inspect (in discretionary cases) will be 
further underpinned by the authorities’ unwillingness to incur liability (in 
damages) in actions (alleging e.g. negligence or breach of statutory duty) 
should animals subsequently escape from uninspected accommodation. 

Of course, making inspections upon certain applications discretionary where 
they are currently mandatory, will mean that in those cases where the 
discretion is exercised no time will be spent in actually inspecting the 
animal’s accommodation, but this should be on the basis of knowledge of the 
licensee, and his reputation as a conscientious keeper of licensed animals. 

Enforcement is likely to be more effective if the legislation is more flexible, 
requiring less routine inspection and allowing for the targeting of situations 
where there are concerns or where risks are perceived to be higher, and then 
directing one’s efforts there. 

Of course, local authorities will retain the ability to inspect at any reasonable 
time, even upon those renewals where this is no longer mandatory. 

The Department will undertake a review of the new provisions, to see 
whether they are meeting the original objectives to reduce administrative 
burden and improve compliance with the Act, after four years (two licensing 
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periods). It can take that opportunity to seek feedback from local authorities 
on the impact the discretion not to inspect in all circumstances has had. 

 Department for Environment, Food and Rural Affairs 

 June 2009 
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APPENDIX 1: AUTISM BILL 

Memorandum by the Department of Health 

INTRODUCTION AND BACKGROUND 

1. The Autism Bill is a Private Member’s Bill. It was introduced in the House of 
Commons on 21 January 2009 by Cheryl Gillan MP (Chesham & Amersham). The 
Bill received its Second Reading on 27 February, at which time Members voted for 
it to go forward for consideration by a Public Bill Committee. 

2. The Bill as introduced was not supported by the Government. Consequently, 
although the Bill then included provisions giving powers to both the Secretary of 
State and to Welsh Ministers to make delegated legislation, no Memorandum for 
the Committee was completed at that time. 

3. During consideration in Committee in May, the Autism Bill was substantially 
amended, with the result that the Government became able to support the Bill. This 
Memorandum relates to the Autism Bill as brought from the House of Commons 
on 22 June. 

WHAT THE BILL DOES 

4. The Autism Bill places a duty on the Secretary of State to prepare and publish a 
strategy for meeting the needs of adults in England with autistic spectrum 
conditions by improving the provision of relevant services to such adults by local 
authorities and National Health Service bodies (“the autism strategy”). The 
Secretary of State will be required to keep the autism strategy under review, and will 
be able to revise it. He will have a duty to consult and seek the participation of such 
persons as he considers appropriate in both preparing the autism strategy and in 
revising it. 

5. In addition, the Bill will require the Secretary of State to prepare and issue guidance 
to the NHS and local authorities on implementation of the autism strategy, to keep 
the guidance under review, and to consult with the NHS and local authorities in 
both preparing the guidance and if he proposes to revise it. 

6. The Bill also contains provisions that will have the effect of creating a requirement 
on NHS bodies (as defined in the Bill) and local authorities to act in accordance 
with any guidance issued by the Secretary of State on implementation of the autism 
strategy. 

7. Although the Bill extends to England and Wales, it will apply only to England. 

DELEGATED POWERS WITHIN THE BILL 

8. The clauses in the original Bill (as introduced to the Commons in January) which 
delegated legislative powers to the Secretary of State and the Welsh Ministers were 
removed from the Bill during Committee. There are no powers to make secondary 
legislation in the Bill as amended. 

9. Clause 2 of the Bill as amended, however, places a statutory obligation on the 
Secretary of State to issue guidance to the NHS and to local authorities on 
implementation of the autism strategy. Furthermore, clause 3 of the Bill specifies 
(subsection (2)) that guidance issued under clause 2 is to be treated as if it were 
general guidance of the Secretary of State under section 7 of the Local Authority 
Social Services Act 1970 (“the LASS Act”). 
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10. Where the Secretary of State issues such general guidance (“section 7 guidance”), 
local authorities are required to exercise their social services functions “in 
accordance with” that guidance. Case law has established that this requires more 
than simply taking section 7 guidance into account. Rather, local authorities must 
“follow the path charted by the guidance, with liberty to deviate from it where the 
authority judges on admissible grounds that there is good reason to do so, but 
without freedom to take a substantially different course” (R v Islington London 
Borough Council, ex parte Rixon (1998 ICCLR 119). A local authority which failed to 
comply with the guidance without a compelling reason for doing so would be acting 
unlawfully and could find itself subject to judicial review or default action by the 
Secretary of State. 

11. Clause 3 also specifies that, for the purposes of such guidance, an NHS body is to 
be treated as if it were a local authority within the meaning of the LASS Act and its 
functions relating to the provision of relevant services for adults with autistic 
spectrum conditions are to be treated as if they were social services functions within 
the meaning of the LASS Act. This means that NHS bodies (as defined in the Bill) 
will be bound by the guidance issued under clause 2 to the same extent as local 
authorities, and the case law that has established the strength of the duty to comply 
with section 7 guidance will apply equally to NHS bodies. 

12. Taken together, these provisions could be viewed as conferring delegated legislative 
powers because of the statutory nature of the obligation on the Secretary of State to 
issue guidance and the status given to that guidance as section 7 guidance. 

PURPOSE OF DELEGATED POWERS 

13. The Minister of State for Care Services has already made public commitments to 
produce both an autism strategy, and guidance on implementation of that strategy. 
The Minister has given guarantees that the guidance will have the necessary strength 
to ensure, over time, a transformational change in the quality and availability of 
services for adults with autistic spectrum conditions. Fundamentally, the Autism 
Bill places these existing pledges on a statutory footing with specific deadlines for 
completion of each element. The specific purpose of the provisions described above 
is to fulfil the commitment to ensure that the guidance has the promised “bite” by 
giving it the status of section 7 guidance not just for local authorities, but also for 
NHS bodies. 

14. The Department submits that statutory guidance is the most appropriate way of 
ensuring that local authorities and NHS bodies implement the autism strategy. 
There will be no single method of implementation which would work for all local 
authorities and NHS bodies; what works in one local authority may be 
inappropriate for another with different internal structures and working 
arrangements. The guidance will focus on the achievement of the outcomes 
required by the autism strategy and will suggest possible approaches to doing this 
(including examples of good practice), without being presciptive about the precise 
way in which local authorities and NHS bodies should go about it. This approach 
would not be possible within the constraints of secondary legislation or directions. 

SCRUTINY PROCEDURES 

15. There are no arrangements for Parliament to scrutinise the exercise of these powers 
directly. However, clause 2 of the Bill requires that the Secretary of State keep the 
guidance under review (subsection (3)(a)), and in doing so, he must give particular 
consideration to the extent to which the guidance is achieving its primary purpose of 
securing the implementation of the autism strategy (subsection (4)). The Secretary 



12 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

of State also has powers to revise the guidance if he considers it appropriate 
(subsection (3)(b)). Thus, the guidance will be kept under scrutiny as an ongoing 
process to ensure that it is achieving its stated purpose. 

Department of Health  

June 2009 
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APPENDIX 2: CO-OPERATIVE AND COMMUNITY BENEFIT SOCIETIES AND 
CREDIT UNIONS BILL 

Memorandum by HM Treasury 

1. This memorandum relates to the Co-operative and Community Benefit Societies 
and Credit Unions Bill, which was introduced in the House of Lords on 15 June 
2009. It identifies the provisions in the Bill for delegated legislation, and explains 
their purpose and the particular form of Parliamentary control of delegated 
legislation selected. 

Background and purpose of the Bill 

2. The Bill is a private member’s Bill and it has Government support. The Bill was 
introduced in the House of Commons on 21 January 2009 by Malcolm Wicks MP. 
The Bill received its second reading on 24 April 2009 and its third reading on 12 
June 2009. It went through the Commons stages with no amendments. 

3. The Bill is concerned with cooperatives, community benefit societies and credit 
unions, which are all types of industrial and provident societies governed by the 
Industrial and Provident Societies Act 1965 (the “1965 Act”), the main statute 
governing industrial and provident societies (“I&PSs”). The 1965 Act was 
supplemented by further Industrial and Provident Societies Acts in 1967, 1975, 
1978 and 2002, by the Friendly and Industrial and Provident Societies Act 1968, by 
the Credit Unions Act 1979 and by the Co-operatives and Community Benefit 
Societies Act 20032. 

4. There are two types of I&PSs under the 1965 Act: 

a) Cooperatives run by their members for their members; and 

b) Community Benefit Societies or “Bencoms”, which are run by their 
members for the benefit of the community. 

5. Credit unions are financial cooperative societies offering their members loans out of 
the pool of savings built up by the members themselves. The Credit Unions Act 
1979 is the main Act governing credit unions in Great Britain. However, credit 
unions are registered under the 1965 Act and are subject to most of its 
requirements. 

6. The Financial Services Authority (FSA) is the registrar for I&PSs, including credit 
unions. It also regulates those I&PSs which provide financial services, under the 
Financial Services and Markets Act 2000. Treasury has policy responsibility for this 
sector and its legislation. 

                                                                                                                                     
2 Industrial and Provident Societies Act 1965 (c.12) 

Industrial and Provident Societies Act 1967 (c. 48) 

Friendly and Industrial and Provident Societies Act 1968 (c.55) 

Industrial and Provident Societies Act 1975 (c.41) 

Industrial and Provident Societies Act 1978 (c.34) 

Credit Unions Act 1979 (c.34) 

Industrial and Provident Societies Act 2002 (c.20) 

Co-operatives and Community Benefit Societies Act 2003 (c.15) 

 



14 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

7. The purpose of the Bill is to modernise and update the law of I&PSs by changing 
their name, improving their corporate governance, and giving Treasury the power to 
modify certain aspects of their law in line with company law and building societies 
law. This follows extensive consultations with the industry, detailed below. In 
summary the Bill will: 

a) require new I&PSs (other than credit unions) to be registered as co-
operative or community benefit societies; 

b) re-name the Industrial and Provident Societies Acts; 

c) apply the Company Directors Disqualification Act 1986 to I&PSs; 

d) give the Treasury powers to apply to I&PSs, with appropriate 
modifications, company law on investigation of companies, company 
names and dissolution and restoration to the register; and 

e) give the Treasury powers to make provisions for credit unions 
corresponding to any provisions applying to building societies. 

8. Although the aims and principles are clearly set out in the Bill, many of the changes 
to the relevant legislation to give full effect to the policy will be made by the 
Treasury in secondary legislation. This approach will allow the Treasury to deal 
with the detail of the changes, many of which apply legislation already approved by 
Parliament in one context (companies law) to I&PSs or deal with producing detailed 
tables of previous enactments. As an additional safeguard all the secondary 
legislation envisaged by the Bill will be subject to the affirmative resolution 
procedure, thus allowing further scrutiny of the detail by the legislature. 

9. A number of the reforms were consulted upon in a public consultation “Review of 
the GB cooperative and credit union legislation”, carried out by the Government 
from 21 June to 12 September 2007. The proposals received the support of the 
sector. The consultation, together with a summary of responses and the 
Government’s response, are published on HM Treasury’s website (www.hm-
treasury.gov.uk). While considerable consultation has been undertaken in relation to 
the overarching proposals contained in the Bill, it may be that the Government may 
wish to consult further in relation to some of the finer detail when it comes to 
producing secondary legislation. Indeed clause 5(1) contains a requirement that the 
Treasury consult before making any regulations under the power proposed (see new 
Section 23A (6) of the Credit Unions Act). This is a Private Member’s Bill, albeit 
produced with Government support, and so there has been no pre-legislative 
consultation as to detailed provisions of the Bill itself. 

10. The powers in clauses 4, 5 and 6 include “Henry VIII” powers to amend primary 
legislation. As the consequences of those amendments will be quite significant, the 
Government considers that Parliament should have a further say before the powers 
are exercised. So the order-making powers in the Bill are exercisable under the 
affirmative resolution procedure. 

Clause 1: Registration of societies as co-operative or community benefit societies 

Powers conferred on: N/A 

11. It is intended that any I&PSs registering after the commencement of this clause will 
be registered by the FSA as a co-operative society, a community benefit society or a 
credit union. This would not be a substantive change in relation to credit unions, 
but it would be in relation to the other two types of society. In principle, the FSA 
would be able to register any new societies as co-operatives or community benefit 

http://www.hm-treasury.gov.uk/
http://www.hm-treasury.gov.uk/
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societies; there is to be no requirement for existing societies to be registered. Thus 
existing societies registered, or deemed to be registered, under the 1965 Act, should 
not be subject to the requirement to be registered as a co-operative or community 
benefit society. 

12. Subsection (1) replaces section 1 of the 1965 Act with revised provisions requiring 
all new societies registered under the Act, other than credit unions, to be registered 
by the FSA as co-operatives or community benefit societies. The FSA is the 
registrar for I&PSs. It also sets out the basis on which societies may be registered, 
re-enacting the existing section 1 of the 1965 Act. 

13. Subsection (2) inserts into the 1965 Act a new section 4A, which deals with the 
treatment of those societies registered, or treated as registered, under the “old” 
section 1 of the 1965 Act (section 1 as it stands at present). These societies did not 
have to register as a particular type of society. 

14. Subsections (3) and (4) amend section 16 of the 1965 Act, which deals with 
circumstances in which a society’s registration may be cancelled, so that it will 
reflect the registration provisions inserted into the 1965 Act by subsection (1). 
Subsection (4) inserts into Section 16 of the Act a new subsection (1A), permitting 
the FSA, as registrar, to cancel the registration of a society where it does not meet 
the statutory definitions set out in new 1(2) and new 1(3). Again the status of 
societies registered, or treated as registered, under the “old” section 1 of the 1965 
Act is dealt with, at new 16 (1A)(c). Pre-2009 Act societies are not to be tested 
against the definitions of “co-operative society” or “community benefit society” 
inserted by subsection (1) of this bill. 

15. Subsection (5) makes an additional amendment to the 1965 Act, ensuring that the 
definition of a “pre-2009 Act” society” reflects that inserted into the Act by clause 
1(2). 

16. Subsections (6) and (7) make additional amendments to section 20(1)(b) of the 
Credit Unions Act 1979 and section 1(9) of the Co-operatives and Community 
Benefit Societies Act 2003, again in order to reflect the amendments made to the 
1965 Act by subsection (1). 

Clause 2: Re-naming of Industrial and Provident Societies Acts 

Powers conferred on: N/A 

17. This clause permits existing legislation to be referred to by way of either its original 
title or by a new title as set out in the clause. This reflects a wish to replace the term 
“industrial and provident society” with terms which are more modern and are in 
more general use. The terms “co-operative society”, “community benefit society” 
and “credit union” are in common and widespread use; but the term “industrial and 
provident society” is not. The term “industrial and provident society” is 
anachronistic and its use makes the law less accessible to societies, their members 
and those who do business with them. 

18. Titles of existing statutory instruments may also be changed in line with primary 
legislation by way of the consequential amendment power in clause 6. Having made 
provision to amend primary legislation, the Treasury may consider it to be logical 
that similar provisions are made for subordinate legislation. 

19. The Government considers that delegated legislation is a suitable vehicle for the 
essentially clerical exercise in listing and providing alternative titles for any existing 
secondary legislation touching on I&PSs. It would also allow the Treasury sufficient 
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time to undertake a review of both primary and secondary legislation which would 
have to be included in the exercise and to identify references to the Acts the short 
titles of which have been changed by Clause 2 of Bill and amend the references 
accordingly. As such it would not be appropriate to make such changes by way of 
primary legislation. 

20. The power to make changes by way of regulation is explicitly provided for at 
subsection (4) of clause 6 of the Bill. 

21. All regulations under this Bill are to be made by way of affirmative resolution 
procedure, as set out in Clause 7. The Government considers that, since titles of 
legislation will be affected it is appropriate for Parliament to have the final word 
before any substantive changes are made. 

Clause 3: Application of provisions relating to directors disqualification 

Powers conferred on: N/A 

22. The purpose of this clause is to extend the effects of the Company Directors 
Disqualification Act 1986 to societies registered under the 1965 Act. The 1986 Act 
provides for the disqualification, automatic or on application, of persons who 
seriously mismanage companies. Disqualification prohibits a person for being a 
company director or engaging generally in the management of a company (without 
seeking the prior approval of the court) or from acting as an insolvency practitioner 
(an absolute prohibition). It would be intended to extend this prohibition to 
involvement in societies. 

23. This is achieved by inserting into the Company Directors Disqualification Act 1986 
a new section 22D, set out at clause 3 of this Bill, extending the regime under the 
1986 Act to I&PSs, including Credit Unions. 

Clause 4: Power to apply certain other provisions relating to companies 

Powers conferred on:   HM Treasury 

Powers exercised by:   Order made by statutory instrument 

Parliamentary procedure:  affirmative resolution 

Henry VIII powers:   4(3), (4) and (5) 

24. Subsection (1) provides that the Treasury can make secondary legislation 
(regulations) either applying, or making provisions equivalent to, certain provisions 
relating to companies, in either case with appropriate modifications. 

25. Subsection (1) also gives the Treasury the flexibility to decide whether to apply 
existing provisions or to make new, equivalent provisions and, in either case, to 
make appropriate modifications. These powers will enable the Treasury to choose 
the most appropriate legislative technique to apply relevant provisions of company 
law to I&PSs and to make modifications so as to adapt company law to the 
potentially different requirements of I&PSs. For example, it is envisaged possible 
that the FSA, which is the registrar for I&PSs, will take for I&PSs some of the 
responsibilities that the Secretary of State for Business, Innovation and Skills has for 
companies in respect of investigations and ordering a change of name. 
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26. Subsection (2) specifies the provisions. The first set are Parts 14 and 15 of the 
Companies Act 1985 (subsection (2)(a)). These will apply existing company law on 
investigation of companies to societies. This includes powers to appoint inspectors, 
undertake investigations into the operation and membership of a society, requisition 
documents, require disclosure of information and powers to direct inspectors during 
their investigations. The power, once taken, will be exercisable by the FSA. 

27. The second set of provisions are in Part 5 of the Companies Act 2006, relating to 
company names. The Treasury power would allow it to make regulations giving the 
FSA powers to direct I&PSs to change their name equivalent to those of the 
Secretary of State in respect of companies (those powers are currently exercised by 
the Secretary of State for Business, Innovation and Skills), as well as applying to 
I&PSs other provisions contained in Part 5 concerning company names. The result 
will be to bring the law of I&PSs closer to company law and to improve the FSA’s 
ability to prevent the use by I&PSs of undesirable names. 

28. Sections 66-68 in Part 5 Companies Act 2006 concern the power to order a name 
change if the company’s name is similar to a name appearing, or which should have 
appeared, in the “Registrar’s index of company names”. Pursuant to section 
1099(3)(e) Companies Act 2006, the Registrar’s index of companies includes names 
not just of actual companies but also of various other bodies, including industrial 
and provident societies. Section 1101 Companies Act 2006 gives the Secretary of 
State a power to apply to bodies whose names appear in the Registrar’s index of 
company names (including therefore industrial and provident societies) provisions 
corresponding to sections 66-68. If the Treasury takes the power to apply Part 5 of 
the Companies Act 2006 to industrial and provident societies it will have, among 
other powers, a power similar to that of the Secretary of State to apply sections 66-
68. This appears appropriate in view of the fact that (i) the power to apply Part 5 of 
the Companies Act 2006 to industrial and provident societies is sought by the 
Treasury in order to implement reforms in the law of industrial and provident 
societies, for which the Treasury is responsible and is part of a wider power to apply 
the whole of Part 5 Companies Act 2006 to industrial and provident societies; and 
(ii) the Secretary of State’s power concerns a number of different bodies, whilst the 
power the Treasury would be taking is specifically focused on industrial and 
provident societies. 

29. The third set of provisions are in Part 31 of the Companies Act 2006 (subsection 
(2)(c)), setting out the basis (and procedure) by which companies can be dissolved 
and removed from the register. This will create a new regime giving the FSA wider 
powers to cancel the registration of societies. The regime also includes procedural 
requirements, makes provision for applications by others to remove a society from 
the register, sets out in detail how the property of a society should be treated and 
how a society may be restored to the register. 

30. Subsections (3) to (5) explicitly list those sections of existing legislation which may 
be amended or repealed by regulations made under this clause. These are the 
existing provisions that may be superseded, or affected by the new provisions. This 
therefore confers a Henry VIII power in respect of the listed provisions. Henry VIII 
powers are justified in this instance because it is possible that during 
implementation amendments made to existing legislation will not be entirely 
consequential and these therefore permit a degree of flexibility when implementing 
the new regimes, ensuring that the new powers will fit into the existing statutory 
framework. The powers are strictly limited to the listed provisions within these three 
sub-sections. 
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31. Subsection (6) explicitly states that the Henry VIII powers granted in subsections 
(3)–(5) should not be taken as limiting the power to make consequential 
amendments set out in clause 6 of the Bill. 

32. Subsection (7) gives the Treasury power to make regulations conferring power to 
the Treasury or the Secretary of State to: make orders, regulations and other 
subordinate legislation; create criminal offences; and charge fees. 

33. The reason for this provision is that in order to apply certain provisions relating to 
companies as described above, the Treasury may need to confer powers to make 
secondary legislation, create criminal offences or charge fees. 

34. As an example of the potential need to confer powers to make secondary legislation, 
some of the provisions in Part 14 of the Companies Act 1985 concerning 
investigations of companies confer on the Secretary of State powers to make 
regulations in respect of various matters. It is possible that, in applying the 
provisions of Part 14 to I&PSs, the Treasury will want to confer powers to make 
such regulation on themselves or the Secretary of State. 

35. With regard to the potential need to create criminal offences, a number of the 
provisions in the underlying legislation contain offences and it may be that these are 
carried over when the companies’ legislation is transposed to cover I&PSs. Part 14 
of the Companies Act 1985, for example, provides for a number of criminal offences 
in connection with investigations of companies. The Treasury may want to create 
similar offences in connection with investigations of I&PSs. Further, Part 31 of the 
Companies Act creates a number of offences relating to the required procedures for 
voluntary striking off of companies (e.g. sections 1004 to 1007 of Part 31 of the 
Companies Act 2006). The Treasury may wish to include these offences in any 
regulations it makes applying those provisions to I&PSs. 

36. As to the charging of fees, for example, pursuant to section 437 of the Companies 
Act 1985, the Secretary of State may furnish a copy of a report of the investigation 
to various persons “on payment of the prescribed fee”. The Treasury may want to 
be able to prescribe such fee if this provision is applied in relation to I&PSs, or give 
the Secretary of State the power to do so in relation to societies. 

37. The Government considers that delegated legislation is appropriate here because it 
will give time to ensure that appropriate detailed modifications to the company law 
provisions being adapted can be identified and made, ensuring that adjustments can 
be make to reflect the different nature of I&PSs to companies. It may be that, given 
the complexity of the some of the underlying companies legislation, the Government 
may wish to consult further in relation to some of the finer detail of how that 
legislation should apply to I&PSs. Delegated legislation will also make possible 
further modifications and adjustment that may be required in the future, should 
circumstances change (e.g. to keep pace with corresponding amendments to 
companies legislation or if the provisions do not fulfil policy objectives) without the 
need of a further Bill. 

38. All regulations under this Bill are to be made by way of affirmative resolution 
procedure, as set out in Clause 7. The Government considers that the provisions to 
be adapted from company law amount to significant changes such that scrutiny 
from Parliament is appropriate. 
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Clause 5: Power to make provision corresponding to provisions applying to 
building societies 

Powers conferred on:   HM Treasury 

Powers exercised by:   Order made by statutory instrument 

Parliamentary procedure:  affirmative resolution 

Henry VIII powers:   New 23A(1) and (4) 

39. This clause gives the Treasury the power to modify credit union law to assimilate 
existing building societies law, thus bringing credit union law into step with building 
society law on certain issues common to both types of institution, as deposit-takers. 
Possible areas include: 

a) giving credit union members a statutory right to vote by proxy; 

b) requirement to provide a summary financial statement to members and 
depositors; 

c) audit and accounts requirements; 

d) rules on electronic voting; 

e) issues relating to directors and governance matters e.g. defence of due 
diligence, duty to disclose interests etc; 

f) ownership of subsidiaries; 

g) prohibition on floating charges; and 

h) restriction on dealing in derivatives and certain other financial 
instruments. 

40. Subsection (1) inserts into the Credit Unions Act 1979 (“the 1979 Act”) a new 
section 23A. New section 23A(1) gives the Treasury power to amend that Act by 
regulations so as to make corresponding statutory provisions for credit unions to 
those applicable to building societies. The new section 23A(1) therefore confers 
Henry VIII powers in respect of the 1979 Act. The power is widely drawn to allow 
any provisions of building societies legislation deemed appropriate to be mirrored 
for credit unions. 

41. New section 23A(2) restricts the power in new section 23A(1) by providing that 
sections of the 1979 Act covering registration, use of the name “credit union”, the 
general prohibition on deposit taking, amalgamations or transfers of engagements 
and conversion of status between credit union company cannot be modified. 

42. New 23A(3) provides that the regulations made by the Treasury to apply provisions 
of building society law may (a) confer powers to make orders, regulations and other 
subordinate legislation; (b) create criminal offences; (c) provide for the charging of 
fees (but not any charge in the nature of taxation). The reason for this provision is 
that in order to apply certain provisions relating to building societies, the Treasury 
may need to confer powers to make secondary legislation, create criminal offences 
or charge fees. 

43. New section 23A(4) provides that the Treasury may by regulations make 
amendments to any enactment (including to those sections of the 1979 Act 
explicitly exempted from substantive amendment under new 23A(2)) as set out in 
new section 23A(4). This is to ensure that existing legislation can be modified to 
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encompass any changes made under the new 23A(1). This too is a Henry VIII 
power taken to ensure that existing legislation can be modified to encompass any 
changes made under the new 23A(1). 

44. The phrase “enactment” is given its usual definition in sub-section (5) of the new 
section 23A. 

45. New section 23A(6) imposes a requirement on the Treasury to consult when using 
the regulation-making power conferred by this section. This itself reflects the 
potential importance of the modifications which could be made using this power. 

46. New section 23A(7) provides that changes to credit union law using this power are 
subject to the affirmative resolution procedure. 

47. Henry VIII powers are justified in this instance because the policy cannot be 
implemented without amending the Credit Unions Act 1979. A Henry VIII power 
to amend that Act would ensure that statutory law as it affects credit unions will be 
in one place; a power to make amendments to enactments consequential upon 
substantive changes to the 1979 Act will avoid having to ask the legislature to 
approve minor consequential amendments, which would not be an appropriate use 
of primary legislation. 

48. The Government considers that delegated legislation is appropriate here because the 
result of the proposed changes would confer greater regulation on credit unions, so 
it would not be possible to make such changes using a legislative reform order. 
Further, it will allow time for the Treasury to undertake the consultation exercise 
required under new section 23A(6). It will also allow sufficient time to ensure the 
appropriate level of detailed legislative changes have been identified and made. It 
will also make possible further modifications in the future, if circumstances change 
and adjustment is required to keep pace with corresponding amendments to 
companies legislation or the provisions do not fulfil policy objectives without the 
need for a further Bill. 

49. Sub-section (2) of the clause amends section 29(2) of the 1979 Act, which deals 
with parliamentary procedure to expressly differentiate between modifications made 
under the new section 23A(1), which require the affirmative resolution procedure, 
and those made under existing powers contained in the 1979 Act (negative 
resolution procedure). 

50. Sub-section (3) of the clause amends section 33(4) of the 1979 Act, which dealt 
with the application of the 1979 Act to Northern Ireland. The new subsection adds 
the new section 23A to the exceptions to the general provision that the 1979 Act 
does not extend to Northern Ireland. 

51. All regulations under this Bill are to be made by way of affirmative resolution 
procedure, as set out in Clause 7. The Government considers that the provisions to 
be adapted from building society law amount to significant changes such that 
scrutiny from Parliament is appropriate. Thus in new section 23A it is expressly 
made clear in new section 23A(7) that changes to credit union law effected using 
this power will have to be approved under the affirmative resolution procedure. 
These provisions reflect that fact that modifications of primary legislation made 
under this clause will make significant changes to primary legislation governing 
credit unions and should be subject to Parliamentary scrutiny. 
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Clause 6: Consequential amendments 

Powers conferred on:   HM Treasury 

Powers exercised by:   Regulations made by statutory instrument 

Parliamentary procedure:  affirmative procedure 

Henry VIII powers:   6(1), (2), (3) and (4) 

52. Subsection (1) provides the Treasury with a power to make consequential 
amendments to enactments in the light of the other provisions of the Bill. The 
standard definition of “enactments” is given in subsection (3). 

53. Subsection (2) permits this power to be used to amend any enactment passed or 
made before commencement of the relevant clause in the Bill. This ensures that any 
other legislation enacted before a particular clause comes into force may be 
amended to ensure that it is compatible with the provisions in this Bill or any 
legislation made under it (see clause 6(1).) This will ensure that even if 
implementation dates are delayed, legislation on the statute book as at the date of 
coming into force will not clash with the new provisions. It is anticipated that the 
potentially complex secondary legislation which would be introduced under the 
powers conferred in clauses 4 and 5 will necessitate consequential amendments to 
legislation, especially those acts currently governing the operation of I&PSs and 
Credit Unions, referred to at paragraph 3 above. 

54. Subsection (4) makes specific provision for the amendment of titles of subordinate 
legislation should the Treasury so choose (see clause 2 above). The Treasury 
acknowledges that this is an unusual provision, however for the reasons given above 
regarding the need to have the ability to amend the titles of all legislation, it is 
essential. 

55. Consequential amendments under this clause are to be made by way of the 
affirmative resolution procedure as set out in clause 7. The Government considers 
that it is important that the consequential amendments that may be required are 
subject to parliamentary scrutiny like the rest of the secondary legislation to be 
made under this Bill. Primary legislation, on the other hand, would not be 
appropriate for consequential amendments. The Henry VIII powers taken will 
ensure that existing legislation can be modified to encompass any changes made 
under this Bill. 

Clause 7: Regulations 

Powers conferred on: N/A 

56. This clause sets out the basis on which regulations made under, or introduced into 
existing Acts by way of amendment by, clauses (4), (5) and (6) shall be made. 

57. Subsection (1) permits such regulations to include any supplementary, incidental 
and transitional provisions as may be necessary or expedient. This will ensure that 
there is flexibility to make the changes envisaged under this Bill to existing IPS law 
with the minimum of disruption to the existing systems in place for I&PSs and to 
make the transition from the existing system to the new system as smooth as 
possible; it also obviates the need to return to Parliament when any necessary 
changes which have not yet been identified need to be made. 
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58. Subsection (2) states that regulations must be made by way of statutory instrument 
while subsection (3) requires all regulations made under the Bill to be made by way 
of the affirmative resolution procedure. For the reasons given in each case above, 
the Government considers it appropriate for Parliament to be able to consider the 
detailed changes which the regulations will contain before they are made. 

Clause 8: Short title, commencement and extent 

Power conferred on:   HM Treasury 

Power exercised by:   Order made by statutory instrument 

Parliamentary procedure:  none 

59. Subsection (2) confers a standard commencement power on the Treasury. It is 
possible that different provisions will be commenced on different dates – hence 
clause 6(2) above. Subsection (3) permits any commencement order to contain 
such transitional provisions as the Treasury deems necessary. 

60. Subsection (4) clarifies the position as regards the extent of the Bill to Northern 
Ireland. While the bill will not directly affect Northern Ireland this provision makes 
it clear that clauses 5 and 6, together with clauses 7(1) and (3), which relate to 
powers to make consequential amendments, will extend to Northern Ireland, where 
the underlying enactments being amended so extend. 

61. Subsection (5) permits the Bill to be extended to the Channel Islands by Her 
Majesty the Queen by way of an Order in Council. Any Order may make 
modifications to the Bill in its application to the Channel Islands. This type of 
clause has been used in I&PS legislation before – for example the Industrial and 
Provident Societies Act 1965, the Friendly and Industrial Societies Act 1968, the 
Industrial and Provident Societies Act 2002, and the Co-operatives and Community 
Benefit Societies Act 2003. 

HM Treasury 

June 2009 
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APPENDIX 3: DRIVING INSTRUCTION (SUSPENSION AND EXEMPTION 
POWERS) BILL 

Memorandum by the Department for Transport 

1. This memorandum describes the purpose and content of the Driving Instruction 
(Suspension and Exemption Powers) Bill; identifies provisions of the Bill that confer 
powers to make delegated legislation, and describes the purpose and proposed use 
of those powers; explains why matters have been left to delegated legislation; and 
explains the degree of Parliamentary control provided, and the reason for the 
procedure selected, in each case. 

BACKGROUND TO THE BILL 

2. The provision of paid driving instruction in Great Britain is regulated by the 
Registrar of Approved Driving Instructors (the ‘Registrar’), an official of the Driving 
Standards Agency. The Registrar maintains the register of approved driving 
instructors (the ‘Register’), and issues time-limited licences to partially-qualified 
driving instructors (or ‘trainee instructors’) to enable them to gain practical 
experience in instruction prior to applying for inclusion on the Register itself. 

3. A person must either have their name on the Register (and thus be an approved 
driving instructor, or ‘ADI’), or hold a licence, before they may give paid practical 
instruction in how to drive a motor car. Anyone giving paid driving instruction 
without their name being on the Register, without a licence, or without having the 
benefit of a statutory exemption, is committing an offence under Part 5 of the Road 
Traffic Act 1988 (‘RTA 1988’). 

4. In order to become an ADI, a person must pass three qualifying tests that 
respectively assess, 

a) their knowledge and understanding of driving theory, 

b) their practical driving skills, and 

c) their ability to give instruction. 

A person who passes these three tests may have their name entered onto the 
Register for a period of up to four years, after which they may apply for their 
registration to be extended for further periods of time. Trainee instructors must pass 
the first two of those qualifying tests before they can obtain a licence. In addition, 
both ADIs and trainee instructors must demonstrate that they are “fit and proper” 
persons before either becoming registered or licensed, and remain so whilst they are 
registered or licensed. 

5. When prospective driving instructors have passed the driving theory and practical 
driving tests above, they may apply to the Registrar for a licence. The licence allows 
the trainee instructor to give paid instruction which helps them to gain experience of 
giving instruction and so to prepare for the final qualifying assessment – the test of 
instructional ability. At present, the licence costs £140 and lasts for six months 
before the licence-holder must either renew it or pass the final test above and thus 
become an ADI. 

6. If it becomes necessary to stop either an ADI or a trainee instructor from continuing 
to give paid driving instruction, e.g. if that instructor has committed a serious crime 
and is therefore no longer considered a “fit and proper” person to give instruction, 
then the Registrar must follow statutory procedures prescribed in the RTA 1988. In 
practice, it takes a minimum of 45 days for the Registrar to complete the procedure 
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to remove an ADI’s name from the Register, and at least 30 days to revoke a trainee 
licence. These timescales are designed to allow the affected instructor to make 
representations to the Registrar about the proposed removal or revocation before a 
final decision is taken. 

7. An instructor may continue to give paid driving instruction during the period whilst 
the removal or revocation process takes place, until the point that the Registrar’s 
decision to remove their name from the Register or revoke their licence takes effect. 
There has been at least one occasion where a driving instructor has been convicted 
of a serious offence against their pupil, when it is considered the public interest 
would have been better served by preventing that instructor from giving any further 
paid instruction with immediate effect, to protect his other pupils and the public at 
large pending the final decision to remove him from the Register. Thus there is a 
need to give the Registrar a power to suspend an ADI, or a trainee instructor, 
preventing the affected instructor from giving paid driving instruction whilst the 
removal or revocation process is being completed. 

8. The Bill seeks to give the Registrar such a suspension power. It permits the 
Registrar to suspend an ADI or a trainee instructor, provided that the Registrar, 

a) has commenced the procedure to remove that instructor’s name from 
the Register or revoke their licence, or 

b) has received an application from that instructor to extend their 
registration or renew their licence, and is minded to refuse it. 

9. The Bill also requires the Secretary of State to create a compensation scheme by 
regulation. The purpose of the scheme will be to compensate any driving instructor 
who is suspended pending the removal of their name from the Register, or pending 
the revocation of their licence, where the Registrar subsequently decides against 
removing their name from the Register or revoking their licence, or where the 
instructor successfully appeals against the Registrar’s decision. 

10. Part 5 of the RTA 1988, which sets out the current provisions in relation to ADIs 
and trainee instructors, has been substantially amended by the Road Safety Act 
2006 (‘RSA 2006’) although the changes have not yet been brought into force. 
Among other things the changes will repeal the trainee licence scheme when they 
come into force. The Bill therefore contains provisions both to introduce a 
suspension power in Part 5 of RTA 1988 as it currently has effect (i.e. without the 
RSA 2006 amendments)3, and to do the same in Part 5 as it will have effect when 
the RSA 2006 changes are commenced4. 

PROVISIONS FOR DELEGATED LEGISLATION 

11. A table at the back of this document lists all of the provisions containing delegated 
powers in the Driving Instruction (Suspension and Exemption Powers) Bill and the 
relevant Parliamentary procedure governing each power. The RTA 1988 extends 
only to Great Britain, not to Northern Ireland, and matters relating to driving 
instruction have not been devolved to Scotland or to Wales: the Bill’s delegated 
powers raise no devolution issues. 

                                                                                                                                     
3 These provisions are in Schedule 1 to the Bill 
4 These provisions are in Clauses 1 to 3 of the Bill 
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Clause 2, and Clause 4(1) and Paragraph 7 of Schedule 1: Compensation in 
respect of suspension 

Powers conferred on:   Secretary of State 

Powers exercised by:   regulations made by Statutory Instrument 

Parliamentary procedure:  negative resolution 

12. Clause 2 inserts new section 128ZB into the RTA 1988. The new section requires 
the Secretary of State to introduce a compensation scheme through regulations. 
Such a scheme may, in particular, recompense a suspended instructor for income 
and non-income losses either where the Registrar decides against terminating their 
registration, or where the instructor successfully appeals to the First-tier Tribunal 
against the Registrar’s decision. Clause 2 is intended to apply in relation to the new 
regulatory regime for driving instructors that is to be introduced when the RSA 
2006 is fully commenced. 

13. Clause 4(1), which introduces Schedule 1, and paragraph 7 of Schedule 1 insert a 
new section 131A into the RTA 1988. The new section mirrors that inserted by 
Clause 2, but is intended to apply in relation to existing regulatory regime for 
driving instructors (i.e. the regime currently applying pending the commencement 
of the RSA 2006 amendments). Clause 4(2) and Schedule 2 provide for the new 
section 131A to be repealed, and the intention is that this repeal will take effect 
(pursuant to a commencement order under Clause 7(3) – see further below) when 
the RSA 2006 changes and Clause 2 of the Bill are commenced (in the latter case 
also under clause 7(3) of this Bill). 

14. Both compensation schemes must provide for payments in respect of one or more of 
income losses, non-income losses, and other matters relating to a suspension. They 
may specify descriptions of income and non-income losses to be compensated for 
but need not provide for payments in respect of all such losses, or for the full 
amount of such losses. The schemes may also specify how losses will be valued, the 
amounts to be paid in compensation or the basis on which such amounts are to be 
calculated, and provide for the procedures for making claims and for their 
determination. 

15. The Department considers that it is appropriate for any compensation scheme to be 
set out in secondary legislation. The nature of the driving instruction industry and 
the interests of affected driving instructors will change over time, so each scheme 
may need to be amended to address and to protect those interests. The Department 
does not expect to need to make compensation payments often, but will need the 
flexibility to make changes to the schemes as necessary in light of experience and to 
take account of changes in the driving instruction industry generally. 

16. The negative resolution procedure will apply in both cases by virtue of section 195 
RTA 1988. The compensation schemes will be administrative in nature and will 
deal with technical matters, and it is considered that it is suitable for the negative 
resolution procedure to apply. 
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Clause 3: Exemptions from prohibition concerning registration 

Powers conferred on:   Secretary of State 

Powers exercised by:   regulations made by Statutory Instrument 

Parliamentary procedure:  negative resolution 

17. Section 124(1) of the RTA 1988, as prospectively substituted by the RSA 2006, 
already provides a power to make regulations setting out circumstances where the 
requirement to be registered to give paid driving instruction shall not apply. Section 
124(2), also as prospectively so substituted, provides that those circumstances may, 
in particular, include where the purpose is to enable persons to gain experience in 
driving instruction. The RSA 2006 changes to Part 5 of the RTA 1988, once 
commenced, will also, as already noted, repeal the current trainee licence scheme 
and, therefore, the Department expects to make regulations under section 124(1) 
providing for a system of exemptions for trainee instructors. 

18. Clause 3 amends this regulation-making power by inserting new subsections (3), (4) 
and (5) into the prospectively substituted section 124 of the RTA 1988. The new 
subsection 124(3) RTA 1988 provides that the regulations may make provision for 
the Registrar or another person to exercise discretion, whether in individual cases or 
otherwise, over who may benefit from an exemption from the requirement to be 
registered. At present, the new section 124 RTA 1988 does not explicitly permit the 
regulations made thereunder to prescribe exemptions that apply on an individual 
basis which, arguably, could mean that it would permit only group or class 
exemptions to be prescribed, e.g. an exemption for all persons who have passed the 
first two qualifying tests to become an ADI, or exemption for instruction given 
within the police forces. The purpose of the new inserted subsections (3) and (4) is 
therefore to ensure that regulations can be made by virtue of which the Registrar 
will retain the power to take an individual decision in relation to a entitlement to 
give paid driving instruction and also to retain the power to suspend or remove this 
entitlement; this purpose can only be achieved with certainty if the Registrar has 
control over which individuals can, and cannot, access or continue to access any 
exemption. The amendments are intended to clarify the existing regulation-making 
power, putting it beyond doubt that the circumstances that may be prescribed in 
regulations include the exercise of the Registrar’s discretion over who may be 
exempted, or lose exemption, from registration on an individual basis, as well as 
other bases. 

19. Given that access to an exemption will depend on an administrative decision, it is 
sensible for regulations made under section 124 to be able to provide for the 
procedure to be followed in relation to the exercise of the discretion, for the review 
or revocation of any such discretionary decision, for appeals in respect of such a 
decision and for the suspension of an exemption where granted on a discretionary 
basis. The new subsection 124(4) inserted by Clause 3 permits such matters to be 
provided for in regulations, and also permits those regulations to provide for a 
compensation scheme for suspended driving instructors, similar to that anticipated 
by Clause 2 of the Bill. 

20. The new subsection 124(5) RTA 1988 provides that any regulations will prescribe 
the circumstances in which the requirement to be registered to give paid driving 
instruction shall not apply, may also make provision for the payment of fees. At 
present, trainee instructors pay a fee when applying for a licence. Given that the Bill 
anticipates that the regulations made under section 124 RTA 1988 may oblige the 
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Registrar to decide applications from individual instructors for an exemption, then 
the new regulatory system for trainees may impose similar administrative costs on 
the Driving Standards Agency. The Bill therefore enables regulations made under 
section 124 RTA 1988 to make provision for the payment of fees in connection with 
exemptions from registration. 

21. Clause 3 amends an existing regulation-making power, which was created by the 
RSA 2006. The negative resolution procedure applies to that power by virtue of 
section 195 RTA 1988, and the Bill does not change the procedure. 

Clause 5: Consequential provision 

Powers conferred on:   Secretary of State 

Powers exercised by:   order made by Statutory Instrument 

Parliamentary procedure:  affirmative or negative resolution, depending on the 
contents of the instrument 

22. Clause 5 enables the Secretary of State to make an order as considered appropriate 
to make supplementary, incidental or consequential provision for the purposes of, or 
in consequence of, the Bill. Such an order includes power to make transitional, 
transitory or savings provision and may amend, repeal, revoke or otherwise modify a 
public general Act or an Act of the Scottish Parliament; if it does so, then the order 
may not be made unless a draft has been laid before, and approved by, each House 
of Parliament; Clause 5(4). Otherwise, such an order is subject to annulment in 
pursuance of a resolution of either House of Parliament; Clause 5(5). 

23. This “Henry VIII” power is inserted so as to ensure that the Secretary of State has 
the power, without needing further primary legislation, to make changes to other 
primary legislation should it be found, as a consequence of bringing these provisions 
into force that that other legislation needs to be changed. A number of public 
general Acts make provision in connection with the regulation of driving instruction, 
including the Transport Act 2000, RSA 2006, and the Road Traffic Offenders Act 
1988. There is also a particular need for such a power in this Bill, because the 
existing regulatory regime in the RTA 1988 is to be significantly amended by the 
RSA 2006, once that Act is fully commenced. This Bill seeks to make changes 
therefore both to the RTA 1988 Part 5 regime, as it currently has effect, and to that 
regime as it will have effect when the RSA 2006 changes are commenced. The 
complexity of these matters means there may be unforeseen or unanticipated 
supplemental, consequential or incidental issues that still need to be resolved and 
this power is therefore needed so that these can be dealt with without having to 
recourse to further primary legislation. 

24. The power, so far as it relates to the amendment of primary legislation, is subject to 
the draft affirmative resolution procedure which would give Parliament the 
opportunity to scrutinise any proposed use of this power; otherwise the negative 
resolution procedure will apply. The Department believes that this combination of 
powers strikes the right balance between the need to ensure that the policy of the 
Bill can properly be implemented, and the need to respect Parliamentary authority 
where amendments are sought to legislation. 
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Clause 6: Transitional, transitory and saving provision 

Powers conferred on:   Secretary of State 

Powers exercised by:   order made by Statutory Instrument 

Parliamentary procedure:  none 

25. Clause 6 enables the Secretary of State to make an order making transitional, 
transitory or saving provision in connection with the commencement of any part of 
the Bill. This power is necessary to ensure that transitional arrangements can be 
made as the Bill is commenced to avoid any potential difficulty or unfairness. The 
need for such a power is particularly strong in this Bill, because the existing 
regulatory regime in the RTA 1988 is to be significantly amended by the RSA 2006 
once that Act is fully commenced. It may be necessary to modify the application of 
the Bill to ensure a smooth transition from the existing regime to that in the RSA 
2006. 

26. Orders under this section are not subject to any procedure, as they are limited to 
ensuring the transition between existing law and the Bill and are linked solely to the 
commencement of provisions of the Bill. 

Clause 7: Commencement 

Powers conferred on:   Secretary of State 

Powers exercised by:   order made by Statutory Instrument 

Parliamentary procedure:   none 

27. Clause 7 provides for the Secretary of State to bring Clauses 1 to 4 of the Bill, and 
Schedules 1 and 2 to the Bill, into force by order. Consistent with the usual 
practice, commencement orders under this Clause are not subject to any 
Parliamentary procedure. 

Department for Transport 

June 2009 
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APPENDIX 4: PARLIAMENTARY STANDARDS BILL 

Memorandum by the Ministry of Justice 

Introduction 

1. This memorandum has been prepared for the Delegated Powers and Regulatory 
Reform Committee (“the DPRRC”) to assist with its scrutiny of the Parliamentary 
Standards Bill (“the Bill”). It discusses the powers to make delegated legislation. It 
also discusses requirements contained in the Bill to prepare a scheme and to prepare 
a code. The memorandum explains in each case why the power has been taken or 
the requirement created. It also explains the nature of, and the reason for, the 
procedure selected. 

2. The Bill establishes the Independent Parliamentary Standards Authority (“the 
IPSA”) as a body corporate. It also establishes an officer to be known as the 
Commissioner for Parliamentary Investigations (“the Commissioner”) and the 
Speaker’s Committee for the Independent Parliamentary Standards Authority. 
Schedule 1 makes provision about the IPSA. The IPSA is to consist of four 
members and a chair. The members are to be appointed by Her Majesty after a 
selection process involving the Speaker and the Speaker’s Committee. Schedule 1 
sets out other matters relating to the IPSA including the employment of staff of the 
IPSA, funding and accounting arrangements. Schedule 2 relates to the 
Commissioner. Schedule 3 relates to the Speaker’s Committee. 

3. The Bill provides that the IPSA is to have a range of functions. It is to: 

• pay the salaries of MPs in accordance with resolutions of the House; 

• be responsible for setting up a scheme of allowances for MPs and 
authorising and making payments under that scheme; 

• prepare a code of conduct relating to financial interests , to be observed 
by MPs; 

• have an enforcement function in relation to the allowances scheme and 
the code of conduct relating to financial interests including a power to: 

• direct the MP to repay overpaid allowances or update the register 
of financial interests; 

• recommend to the House of Commons Committee on Standards 
and Privileges that the House of Commons should exercise disciplinary 
functions in relation to that MP. 

4. The Commissioner is to have investigatory functions under the Bill. The 
Commissioner may conduct an investigation if he or she has reason to believe that 
an MP may have been overpaid allowances or may have failed to comply with the 
code of conduct relating to financial interests. At the end of an investigation, the 
Commissioner makes a report to the IPSA on his or her findings. 

5. The Bill would create certain criminal offences. Those offences are set out in clause 
8. They are: an offence of providing information in an allowances claim which the 
MP knows is false or misleading; an offence of, without reasonable excuse, failing to 
comply with a requirement in the code of conduct relating to financial interests 
relating to the registration of a relevant financial interest; and failing to comply with 
the provisions in the code relating to paid advocacy. 
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Clause 3: MPs’ allowances scheme 

Power conferred on:   the IPSA 

Power exercised by:   scheme 

Parliamentary procedure:  the IPSA must lay the scheme before the House of 
Commons 

6. Clause 3 sets out a requirement that the IPSA prepare and regularly revise a scheme 
to be known as the MPs’ allowances scheme. The IPSA is to have wide powers 
concerning the allowances scheme. It may include any provision for allowances that 
it considers appropriate. The scheme may, for example, provide for certain 
allowances to be payable concerning certain kinds of expenditure, the specified 
conditions concerning that expenditure and the limits on the amounts to be paid. 
The IPSA must consult certain people or bodies when preparing the scheme. The 
resulting scheme or revision must be laid before the House of Commons. 

7. Other provisions in the Bill which relate to the allowances scheme are clauses 6 and 
7 which set out the powers of the Commissioner to conduct investigations where he 
or she has reason to believe that an MP may have been wrongly paid an amount 
under the allowances scheme. Such an investigation may result in an MP being 
directed by the IPSA to repay any overpayments. The IPSA may also recommend to 
the Committee on Standards and Privileges that the House exercise certain of its 
sanction functions, clause 7(2). In addition, clause 8 provides that an MP would 
commit an offence if he or she provides information when claiming an allowance 
that he or she knows to be false or misleading in a material respect. 

8. The preparation of the allowances scheme has been left to the IPSA because it 
would be inappropriate to enact something of this nature in primary legislation. The 
sorts of allowances that should be paid, the rules behind them and the limits on 
expenditure are all matters which are likely to change over time. In particular, the 
Government wishes the IPSA to be able to modify the allowances scheme to 
respond to any recommendations arising out of the present inquiry of the 
Committee on Standards in Public Life into MPs’ expenses. Accordingly, this 
approach provides essential flexibility. 

9. As mentioned, there is an offence connected with the allowances scheme – 
knowingly providing information on a claim which is false or misleading in a 
material respect – and so an aspect of the offence would be set out in the scheme. 
However, the definition of the criminal offence is only dependent on the nature of 
the scheme to a very limited extent – that is, whether the statement was material. 
Leaving this matter to the scheme is thought to be appropriate. 

10. The requirement has been conferred on the IPSA, rather than a Minister or 
parliamentary body, because it is thought desirable to have an independent body 
setting and revising the allowances scheme. This independence is achieved, amongst 
other things, by the way in which members of the IPSA are to be appointed and the 
fact that they are only to be removable on address from both Houses of Parliament. 

11. The only parliamentary procedure for the scheme is that it, and any revision, must 
be laid before the House of Commons. No other parliamentary procedure is 
thought to be appropriate. This is because the policy intention is that the setting of 
the allowances scheme is to be placed out of the hands of Parliament. It would 
therefore be inappropriate for Parliament to be able to veto a particular allowances 
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scheme. However, various bodies in Parliament are to be consulted by the IPSA as 
it draws up its scheme. 

Clause 5: MPs’ code of conduct relating to financial interests 

Power conferred on:   the IPSA 

Power exercised by:   code 

Parliamentary procedure:  the rules do not come into effect until approved by 
resolution of the House of Commons 

12. Clause 5 sets out a requirement on the IPSA to prepare a code to be observed by 
MPs, known as the MPs’ code of conduct relating to financial interests. This code 
must contain certain requirements relating to the registration of specified 
information about specified financial interests. The code must also prohibit paid 
advocacy. In other words, the code must prohibit, by any specified means, 
advocating or initiating any cause in consideration of any specified payment or 
specified benefit in kind. There is a similar prohibition on urging other members to 
so advocate or initiate. 

13. The code would have similar components to the requirements relating to the 
registration of financial interests contained in the present Code of Conduct for MPs. 
The IPSA would be required to consult various persons or bodies in preparing the 
code. The code would then be laid before the House of Commons and the code 
would not come into effect unless approved by that House. 

14. The Bill provides that the Commissioner is to have the power to conduct an 
investigation if he or she has reason to believe that an MP has failed to comply with 
the code of conduct relating to financial interests, clause 6(1). As a result of that 
investigation, the IPSA may direct an MP to correct an omission or inaccuracy in 
the register. The IPSA may also recommend to the Committee on Standards and 
Privileges that the House exercise certain of its sanction functions, clause 7(2). As 
mentioned above, there are a range of offences related to these matters, clause 8. 

15. This clause creates a requirement for the IPSA to prepare a code rather than setting 
the requirements out in primary legislation because of the need for flexibility. The 
registration of financial interests in the Commons is an essential part of safeguarding 
the propriety of MPs. Although it is possible to set out a general definition of a 
financial interest – and this is set out on the face of the Bill – it is important to be 
able to set out in more detail what constitutes a financial interest and this may 
change from time to time. For example, the Commons has recently reconsidered 
what it regards as a financial interest for the purposes of the current register of 
members’ financial interests, adding to the registration requirements a requirement 
for an MP to list family members employed and remunerated through parliamentary 
allowances.5 

16. Given that certain types of failures to comply with the code of conduct relating to 
financial interests may result in an MP committing a criminal offence, the code will 
define some elements of the criminal offence. Accordingly, primary legislation sets 
out limitations on the nature of the code. In particular, the code must relate to 
financial interests. Such interests are defined on the face of the legislation as 
including “a benefit in kind” or “an indirect financial interest (such as a financial 

                                                                                                                                     
5 See HC 735 (http://www.publications.parliament.uk/pa/cm200809/cmcode/735/735.pdf). 

http://www.publications.parliament.uk/pa/cm200809/cmcode/735/735.pdf
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interest of a member of the family of the member concerned)”. The penalty for the 
criminal offence is prescribed on the face of the Bill. 

17. Before the code of conduct relating to financial interests may come into effect it 
must be approved by resolution of the House of Commons. This would mean that 
the provisions would have the equivalent of a Commons-only affirmative procedure 
for secondary legislation. This is an appropriate level of Parliamentary involvement 
given that the matters covered by the rules are closely linked to the performance of 
MPs’ duties and that criminal sanctions attach to breaches of these rules. 

Clause 9: Further functions of the IPSA and Commissioner 

Power conferred on:   Speaker of the House of Commons 

Power exercised by:   agreement 

Parliamentary procedure:  the Speaker must lay agreement before the House of 
Commons and agreement does not come into effect until 
approved by a resolution of the House of Commons 

18. Clause 9 sets out a process by which the IPSA and the Commissioner may carry out 
additional functions. Subsection (1) provides that the Speaker, after consulting with 
the Commissioner and the Commons Committee on Standards and Privileges, may 
agree with the IPSA that the IPSA is to carry out additional registration functions. A 
registration function is defined as a function of the current non-statutory 
Parliamentary Commissioner for Standards (“the Standards Commissioner”) which 
relates to registration. The Bill provides explicitly that the IPSA is to take over the 
functions of the Standards Commissioner in relation to registration of members’ 
interests, see clause 5. Subsection (1) would, in particular, permit the IPSA to take 
over other registration functions of the Standards Commissioner. For example, the 
Standards Commissioner at present is the registrar of other interests in the House of 
Commons, such as the Register of Interests of Members’ Secretaries and Research 
Assistants. 

19. Subsection (4) of this clause also permits the Speaker, after consulting the IPSA and 
the Commons Committee on Standards and Privileges, to agree with the 
Commissioner that the Commissioner is to carry out any function of the current 
Parliamentary Commissioner for Standards. The purpose of this subsection is to 
permit the conferral on the Commissioner of additional functions which are 
presently performed by the Standards Commissioner and which it is agreed ought in 
future be functions of the Commissioner. 

20. The procedure to be followed before an agreement under either subsection (1) or 
(4) may take effect is for that agreement to be laid before the House of Commons. 
The agreement would not come into effect until it is approved by the House of 
Commons. This is the equivalent of a Commons-only affirmative procedure. This is 
thought to be an appropriate level of scrutiny given that it involves conferring 
additional functions on the IPSA and the Commissioner. It is also thought to be 
appropriate that only the Commons be involved in agreeing the procedure given 
that these functions are to relate to the House of Commons only. 
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Clauses 11: Power to make transitional etc provision 

Power conferred on:   a Minister of the Crown 

Power exercised by:   order made by statutory instrument 

Parliamentary procedure:  the order may not be made unless it is laid before and 
approved by a resolution of the House of Commons 

21. Clause 11 provides a power for the Minister of the Crown by order to make 
supplementary, incidental, transitional, transitory or saving provision in connection 
with this Bill. Subsection (2)(a) provides a power to treat the House of Commons’ 
existing allowances scheme as having effect for specified purposes as if contained in 
a scheme under the Bill. Subsection (2)(b) and (c) makes similar provision 
concerning the rules about registration of members’ interests and the rules 
prohibiting paid advocacy. 

22. The purposes which may be specified in an order do not include the purposes of 
clause 8 (subsection (3)). This means that the offences provisions under the Bill will 
not apply to schemes or rules treated as having effect by virtue of an order. 

23. The order may provide that references to an officer or committee of the House of 
Commons (for example, the Standards Commissioner or the Committee on 
Standards and Privileges) are to have effect as if the references were to the 
Commissioner or the IPSA (subsection (4)). 

24. These powers are to assist with the speedy establishment of the IPSA. It will enable 
the IPSA to take on the existing allowances rules and the relevant rules relating to 
financial interests, so that the IPSA can begin operations before it has set the 
allowances scheme and code under the Bill. Not having these powers would mean a 
potentially long break between the establishment of the IPSA and it functioning 
fully, while it establishes the allowances scheme and code under the Bill. 

25. The power to specify the purposes for which the existing allowances scheme and 
rules are to have effect is required because it may not be appropriate for such 
schemes and rules to have effect as if made under this Bill for all purposes. In 
particular, it may be appropriate, in some circumstances, for the allowances scheme 
and rules to remain in operation for certain historic purposes. This would permit the 
current bodies – the Standards Commissioner and the Committee on Standards and 
Privileges – to continue to consider matters which arise before commencement of 
the Bill under the current scheme or rules and are still ongoing after 
commencement. 

26. Subsection (5) provides that payments of allowances to which a member was not 
entitled under the existing allowances scheme, may be set off against other claims 
for allowances. This means, for example, that any set off which is occurring prior to 
commencement under the current allowances scheme, can continue after the 
transition to the new scheme. 

27. Subsections (6) and (7) allow for a scheme to be drawn up for the transfer of staff, 
property, rights, liabilities, documents and information to IPSA or the 
Commissioner with the consent of the person who chairs the House of Commons 
Commission (the Speaker of the House of Commons). The power is necessary 
because the effect of the Bill will be to transfer some functions currently carried out 
by staff employed by the House of Commons Commission. 
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28. The powers under this section are to be exercised by statutory instrument. It may 
not be made unless a draft of the instrument has been laid before and approved by 
the House of Commons, that is, a Commons-only affirmative procedure. This is 
thought appropriate because the functions to be transferred are presently functions 
carried out under the authority of the House of Commons. 

Clause 12: Short title and commencement 

Power conferred on:   the Secretary of State 

Power exercised by:   order made by statutory instrument 

Parliamentary procedure:  none 

29. This clause provides powers concerning the commencement of the Bill. The 
Secretary of State may, by order, appoint a day on which provisions of the Bill are to 
come into force and different days may be appointed for different purposes. This 
power is necessary to ensure a smooth transition to the new arrangements provided 
for in this Bill. As with commencement orders generally, there is no parliamentary 
procedure for these powers. 

Ministry of Justice 

July 2009 
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APPENDIX 5: CORNOERS AND JUSTICE BILL — GOVERNMENT 
AMENDMENTS 

Supplementary memorandum by the Ministry of Justice 

1. Lord Bach has tabled the attached amendments for Committee stage introducing a 
new delegated power. This memorandum explains why the power has been taken 
and the nature of, and reason for, the procedure selected. 

New clause: Damages-based agreements 

Power conferred on:  Lord Chancellor 

Power exercisable by:  Order made by Statutory Instrument 

Parliamentary Procedure:  Affirmative resolution 

New clause (Damages-based agreements) confers power on the Lord Chancellor to 
regulate damages-based agreements on a similar basis to conditional fee agreements 
which are already subject to regulation under sections 58 and 58A of the Courts and 
Legal Services Act 1990 (as substituted by section 27 of the Access to Justice Act 
1999). Damages-based agreements are a type of ‘no win no fee’ agreement, most 
commonly used in Employment Tribunal proceedings. They allow for the 
representative to claim a percentage of any damages awarded for bringing the case. 
Conditional fee agreements, on the other hand, allow for an ‘uplift’ or success fee 
on top of the representative’s normal fee for taking on the case. 

2. Under subsection (3) of the new clause an order may either provide that all 
damages-based agreements are unenforceable, or provide that such agreements are 
enforceable where they satisfy prescribed requirements. By virtue of subsection (4) 
those prescribed requirements may include, amongst other things, a requirement 
that an agreement does not provide for a payment above a prescribed amount 
(which may be expressed in terms of a maximum percentage that can be deducted 
from damages) and a requirement to provide clear and transparent information to 
clients on costs, alternative sources of funding (for example, from the client’s trade 
union), and other terms and conditions specified in these agreements. 

3. Subsection (7) provides the Lord Chancellor with the power to make consequential 
amendments to section 57 of the Solicitors Act 1974. Section 57 of the 1974 Act 
allows solicitors to use damages-based agreements in non-contentious proceedings 
such as the employment tribunal. If the Lord Chancellor were to exercise the power 
in subsection (3) and make all damages-based agreements unenforceable then a 
consequential amendment to section 57 of the 1974 Act would be required. 

4. Before making an order the Lord Chancellor is required to consult the Lord Chief 
Justice, the Master of the Rolls, the President of the Queen’s Bench Division, the 
President of the Family Division and the Chancellor of the High Court (subsection 
(8)). 

5. Given that the detailed regulatory framework for damages-based agreement will be 
set out in the subordinate legislation the affirmative resolution procedure is 
considered appropriate; this is in line with the power in section 58, as supplemented 
by section 58A, of the Courts and Legal Services Act 1990 to make an order 
regulating conditional fee agreements. 
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6. The Ministry of Justice has today issued a consultation paper setting out proposals 
for regulating damages-based agreement under the new order-making power. A 
copy of the consultation paper is attached. 

Ministry of Justice 

July 2009 
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APPENDIX 6: WELFARE REFORM BILL — GOVERNMENT RESPONSE 

Letter to the Chairman from Lord McKenzie of Luton, Parliamentary Under 
Secretary of State, Department for Work and Pensions 

1. I am writing to you in response to the Delegated Powers and Regulatory Reform 
Committee Report published on April 30 2009 (HL Paper 83). I would like to 
thank you and the Committee for your comments and recommendations, all of 
which we accept. I have announced in Grand Committee our intention to do this by 
way of Government amendments at Report stage. 

2. Taking your comments and proposals in turn: 

3. Clause 7(2) enables the Secretary of State to bring Income Support to a close when 
the Secretary of State deems there are no longer any claimants left on the benefit. 
Currently this power is to be exercised by statutory instrument subject to negative 
procedure. In line with your recommendation we will make this power subject to the 
affirmative procedure in order to ensure the necessary Parliamentary scrutiny. 

4. Clause 7(4) was highlighted in your report as it provides the power to amend future 
legislation. I apologise for the fact that we failed to adequately explain the purpose 
of this clause in the Delegated Powers Memorandum. To be clear, clause 7(4) is 
necessary because it allows us to make workable transitional arrangements if the 
benefit rules change after this Bill is commenced. Given the constant need to amend 
legislation relating to income-related benefits, it is reasonable to assume that new 
legislation dealing with Income Support will be passed between the commencement 
of this Bill and the eventual abolition of Income Support. 

5. Clause 16 is the power to restrict availability of social fund loans. This enables the 
Secretary of State to restrict the making of crisis or budgeting loans from the social 
fund in those areas where an external provider is available. In accordance with your 
recommendation we intend to make these provisions subject to the negative 
procedure. 

6. Clauses 17 & 19 are data-sharing clauses in relation to social fund loans which 
enable the making of data handling provisions. This leads to the power to create 
related criminal offences. The Committee suggested two options for these measures. 
The first was to stipulate the maximum penalties which could be applied in the 
primary legislation; the second to make the provisions for creating a new offence 
subject to the affirmative procedure. We feel the latter option will provide the 
flexibility required and the necessary Parliamentary scrutiny, so will make the 
provisions subject to affirmative procedure. 

7. Schedule 6 contains the measures related to Joint Birth Registration. You drew 
attention to the powers of the Registrar General to, by regulation, specify what 
information is legally required from a mother when registering a child, including 
information which may not appear on the birth certificate. The Committee’s 
recommendation was to change this to ensure that a Minister is the one making the 
regulations. We are happy to accept that recommendation. 
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8. I appreciate the comments and suggestions of the Committee and feel that the 
amendments we will introduce which flow from them will make significant 
improvements to this Bill. 

9. I am copying this letter to Peers who have spoken on the Bill. 

Department for Work and Pensions  

June 2009 
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