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2 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

The Delegated Powers and Regulatory Reform Committee 
The House of Lords appoints the Committee each session with the terms of reference “to report 
whether the provisions of any bill inappropriately delegate legislative power, or whether they 
subject the exercise of legislative power to an inappropriate degree of parliamentary scrutiny; to 
report on documents and draft orders laid before Parliament under sections 14 and 18 of the 
Legislative and Regulatory Reform Act 2006; and to perform, in respect of such draft orders, and 
in respect of subordinate provisions orders made or proposed to be made under the Regulatory 
Reform Act 2001, the functions performed in respect of other instruments and draft instruments by 
the Joint Committee on Statutory Instruments”. 

Membership 
The members of the Delegated Powers and Regulatory Reform Committee are: 
  Lord Armstrong of Ilminster GCB CVO 
  Lord Blackwell 
  Rt Hon. the Lord Boyd of Duncansby PC QC 
  Rt Hon. the Lord Butler of Brockwell 
  Viscount Eccles CBE 
  Baroness Gardner of Parkes 
  Lord Goodhart QC (Chairman) 
  Lord Razzall CBE 
  Lord Soley 

Registered interests 
Members’ registered interests may be examined in the online Register of Lords’ Interests at 
www.publications.parliament.uk/pa/ld/ldreg.htm. The Register may also be inspected in the House 
of Lords Record Office and is available for purchase from the Stationery Office. 

Publications 
The Committee’s reports are published by the Stationery Office by Order of the House in hard 
copy and on the internet at www.parliament.uk/parliamentary_committees/dprr.cfm. 

General information 
General information about the House of Lords and its Committees, including guidance to 
witnesses, details of current inquiries and forthcoming meetings is on the internet at 
www.parliament.uk/about_lords/about_lords.cfm. 

Contacts for the Delegated Powers and Regulatory Reform Committee 
Any query about the Committee or its work should be directed to the Clerk of the Delegated 
Powers and Regulatory Reform Committee, Delegated Legislation Office, House of Lords, 
London, SW1A 0PW. The telephone number is 020-7219 3103 and the fax number is 020-7219 
2571. The Committee’s email address is dprr@parliament.uk. 

History 
In February 1992, the Select Committee on the Committee work of the House, under the 
chairmanship of Earl Jellicoe, noted that “in recent years there has been considerable disquiet over 
the problem of wide and sometimes ill-defined order-making powers which give Ministers 
unlimited discretion” (Session 1991–92, HL Paper 35–I, paragraph 133). The Committee 
recommended setting up a delegated powers scrutiny committee which would, it suggested, “be 
well suited to the revising function of the House”. As a result, the Select Committee on the 
Scrutiny of Delegated Powers was appointed experimentally in the following session. It was 
established as a sessional committee from the beginning of Session 1994–95. After the enactment 
of the Deregulation and Contracting Out Act 1994, the Committee was given the additional role of 
scrutinising deregulation proposals under that Act and the Committee became the Select 
Committee on Delegated Powers and Deregulation. In April 2001, the Regulatory Reform Act 
2001 expanded the order-making power to include regulatory reform and the Committee, renamed 
the Delegated Powers and Regulatory Reform Committee, took on the scrutiny of regulatory 
reform proposals under that Act. The Committee now scrutinises legislative reform orders under 
the successor to the 2001 Act, the Legislative and Regulatory Reform Act 2006. 
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Twelfth Report 

CORONERS AND JUSTICE BILL — GOVERNMENT 
AMENDMENTS 

1. In our 11th Report (HL Paper 135) we considered Committee stage 
Government amendments to this bill. One of these amendments would have 
enabled the Lord Chancellor by order to make very significant provision 
about “damages based agreements”, without any clear framework in primary 
legislation about how the power should be exercised. There was a clear 
contrast with the existing legislation on conditional fee agreements, in which 
far more detail was set out in primary legislation (sections 58 and 58A of the 
Courts and Legal Services Act 1990), though with some flexibility provided 
for through the use of secondary legislation. The Committee concluded that 
the amendment should be withdrawn for further consideration; and the 
Government agreed.  

2. The Government has now tabled a series of amendments for Report stage, 
and has submitted an explanatory letter printed at Appendix 1. There is a 
revised amendment on damages based agreements, which appears as 
amendment 96 on the revised marshalled list for Report stage. The revised 
amendment is much more closely modelled on the provisions for regulating 
conditional fee agreements. It provides that the core conditions which all 
damages-based agreements must satisfy will be specified in primary 
legislation; and that damages-based agreements may not be used in court 
proceedings. The Committee considers that this revised amendment meets 
the concerns set out in our 11th Report. 

WELFARE REFORM BILL — GOVERNMENT AMENDMENTS 

3. We reported on this bill in our 7th Report (HL Paper 83) and printed the 
Government’s response in our 11th Report (HL Paper 135). We have now 
been invited to consider Government amendments to be moved on Report. 
The Department for Work and Pensions has provided a supplementary 
memorandum, printed at Appendix 2. 

4. Government amendment 58 on the Report Stage marshalled list inserts a 
new paragraph into Schedule 1 to the Jobseekers Act 1995, providing an 
exemption from the jobseeking conditions for victims of domestic violence. 
Much of the provision under the new paragraph is left to regulations subject 
to the negative procedure – to prescribe the circumstances in which domestic 
violence is to regarded as inflicted or threatened, as well as the circumstances 
in which the exemption is to apply. Significantly, the regulations may also 
define what is meant by “domestic violence”. In its memorandum, the 
Department makes a case for the delegation itself (paragraph 23), but it does 
not deal at all with parliamentary control. We are satisfied that the delegation 
is not inappropriate in principle; but, given that it includes a power to define 
a key expression used in the new paragraph itself, the House may wish to 
invite the Minister to explain why the negative procedure is thought to 
be appropriate. 
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5. Government amendment 62 inserts a new clause conferring power to rename 
council tax benefit by order. (The memorandum explains that its current 
description as a “benefit” may be deterring people from claiming it 
(paragraph 20).) The power could be used more than once, and it could be 
used to rename the benefit generally, or differently in specified cases or areas. 
There is also power to amend references to the benefit in any Act or statutory 
instrument. Again, we are content with the delegation in principle, but we 
have some concerns about the proposed arrangements for parliamentary 
control. By virtue of subsections (6) and (7), the power would be subject to 
the affirmative procedure on its first exercise, but thereafter subject to the 
negative procedure. We note that, as the power in subsection (1) could be 
used more than once, the new clause would permit any further changes to 
the name of the benefit to be made under the negative procedure. We 
recommend that any Order which changes the name of the benefit 
should be subject to the affirmative procedure; but any instrument 
which simply alters references to the benefit in other legislation 
should be subject to the negative procedure. 

 

HEALTH BILL [HL] — COMMONS AMENDMENTS 

6. We first reported on this bill in our Third Report (HL Paper 29). The bill, 
on its return from the Commons, has been accompanied by a supplementary 
memorandum from the Department of Health, printed at Appendix 3, which 
includes an explanation of the delegated powers acquired in the Commons. 
There is nothing in the amendments to which we wish to draw the attention 
of the House. 

LOCAL DEMOCRACY, ECONOMIC DEVELOPMENT AND 
CONSTRUCTION BILL [HL] — COMMONS AMENDMENTS 

7. We first reported on this bill in our First Report (HL Paper 12). The bill, on 
its return from the Commons, has been accompanied by a supplementary 
memorandum from the Department for Communities and Local 
Government, printed at Appendix 4, which explains significant delegated 
powers acquired in the Commons. There is nothing in the amendments to 
which we wish to draw the attention of the House. 

http://www.publications.parliament.uk/pa/ld200506/ldselect/lddelreg/264/26402.htm#note3#note3
http://www.publications.parliament.uk/pa/ld200506/ldselect/lddelreg/264/26402.htm#note3#note3
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APPENDIX 1 — CORONER AND JUSTICE BILL — GOVERNMENT 
AMENDMENTS 

Letter to the Chairman from Lord Bach, Parliamentary Under Secretary of 
State, Ministry of Justice 

1. I am writing to thank the Delegated Powers and Regulatory Reform Committee for 
their consideration of a Government amendment to the Coroners and Justice Bill as 
part of the Committee’s Eleventh Report, published 9 July 2009. 

2. I am grateful to the Committee for their work in reviewing this amendment which 
contained provision for regulating Damages-Based Agreements (DBAs). This letter 
sets out how we have amended the clause in light of the Committee’s 
recommendations. 

3. The Committee expressed concern that our original clause contained very 
significant powers and lacked a sufficient framework to the orders which the Lord 
Chancellor was empowered to make. The Committee was also concerned that the 
clause gave the Lord Chancellor the power to decide whether DBAs should be 
allowed or prohibited. 

4. The Committee recommended that the proposed amendments should be 
withdrawn and re-drafted to give a clear indication of the policy in the light of the 
Government’s ongoing consultation on DBAs. 

5. I have accepted the Committee’s recommendation and, as you will be aware, the 
amendment was duly withdrawn. 

6. Our consultation on DBAs has now closed. Over the summer we have given close 
consideration to the proposed amendment containing the new delegated power (to 
be contained in new section 58AA of the Courts and Legal Services Act 1990) and 
have discussed its contents with key stakeholders. In light of the Committee’s 
recommendations and the responses we have received to the consultation, we have 
significantly revised the drafting of the proposed new section 58AA. I propose to 
table the revised amendments for Report Stage (the first day of which is scheduled 
for 21 October). A copy of the new amendments is enclosed. 

7. Our revised amendments ensure that the provisions for regulating DBAs resemble 
more closely the provisions for regulating conditional fee agreements (CFAs) in 
sections 58 and 58A of the 1990 Act. They will also ensure that the core conditions 
which all damages-based agreements must satisfy will be specified in primary 
legislation, albeit with some of the detail continuing to be left to secondary 
legislation. All regulations made under the new clause will be made using the 
affirmative resolution procedure, thus ensuring continued Parliamentary scrutiny of 
the Lord Chancellor’s exercise of the powers provided by the Act. 

8. We have gone further in revising the new section 58AA by also removing the power 
that would enable the Lord Chancellor to prohibit all DBAs or to extend their use, 
for example, in litigation. This power was included to provide for future regulatory 
flexibility on DBAs but go wider than our immediate concerns which are to regulate 
the existing use of these agreements to provide consumer protection. Under the new 
section DBAs cannot be used in court proceedings. 

9. I trust that the revised clause will meet all of the Committee’s concerns. 

Ministry of Justice 

October 2009 
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APPENDIX 2: WELFARE REFORM BILL  — GOVERNMENT AMENDMENTS 

Supplementary memorandum from the Department for Work and Pensions 

1. This supplementary memorandum accompanies the tabling of a number of 
Government amendments to the Welfare Reform Bill 2009 ahead of Lords Report 
stage. 

2. Amendments on the Marshalled list give effect to the recommendations of the 
Delegated Powers and Regulatory Reform Committee (para.25 – 7th Report of the 
2008-09 session). The Government announced in Grand Committee in the Lords 
that we would be accepting all of the Committee’s recommendations by way of 
Government amendment at Report stage. 

Part 1 – social security 

3. Amendments 1-8 on the list amend clause 2 of the Bill which itself amends the 
Social Security (Administration) Act 1992 (c. 5). 

4. Amendments 1, 2, 4 and 5 amend the Bill to provide that there shall not be a work-
related activity requirement in Income Support on lone parents of children under 3. 

5. The power at amendment 5 provides for regulations to make provision for 
determining in which circumstances one person is to be treated as responsible for 
another and the circumstances in which persons are to be treated as being or not 
being members of the same household. 

6. The power at amendment 3 provides for regulations to make provision for securing 
that lone parents are entitled to restrict their hours of availability for work-related 
activity, subject to conditions. It is intended that this power will be used to prescribe 
that such availability may be limited to the hours in which the child is in school or 
formal childcare. 

7. It is appropriate, given the likely complexity and level of detail that will be included 
in regulations made under these provisions, for this to be set out in secondary 
legislation. In line with provision in other social security legislation the powers 
should be subject to negative resolution procedure. The Department believes that 
negative regulations provide the necessary flexibility to deal with the level of detail 
needed to accommodate future policy changes and to keep the provision up to date. 

Amendment 9 

8. Amendment 9 makes a number of provisions in relation to lone parents. It further 
amends the Social Security Administration Act 1992 to ensure that lone parents on 
Income Support should not be required to submit to a work-focussed interview 
before their youngest child is one. The power in sub-section (2) will be used in the 
same way as described for amendment 5 above. 

9. The amendment further makes provision for lone parents on Employment and 
Support Allowance to benefit from the same provisions as have been described in 
relation to lone parents on Income Support. This is achieved by way of amendment 
to the Welfare Reform Act 2007 (c. 5). Corresponding powers have been taken at 
sub-paragraphs (4) and (5) which will be exercised in the same way as the powers 
which have been taken for the equivalent provisions in Income Support. 
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Amendment 35 

10. Amendment 35 amends the Jobseekers Act 1995 by introducing a new paragraph in 
Schedule 1 which provides an exemption to the jobseeking conditions for victims of 
domestic violence. 

11. Sub paragraph (1) of the new clause provides that regulations will prescribe the 
circumstances in which domestic violence is or is not to be regarded as being 
inflicted on or threatened against a person. 

12. Sub-paragraph (4) provides that domestic violence shall have such meaning as may 
be prescribed in regulations, and sub-paragraph (5) provides that the circumstances 
in which domestic violence shall be regarded as inflicted on or threatened against a 
person shall be prescribed in regulations. 

13. What is regarded as constituting domestic violence and the circumstances in which 
it occurs will be detailed and complex. We need flexibility to be able to change the 
definitions used at the outset so that they continue to represent a balance between 
helping victims of domestic violence and maintaining a robust jobseeker’s regime. 
Only once the provision has been commenced will potential difficulties with the 
operation of this clause be identified. This is particularly important as the provision 
confers a right and not the benefit of a potential discretion. 

Amendment 34 - new clause – Power to up-rate benefits following review in tax year 
2009-10 

14. Section 150(1) of the Social Security Administration Act 1992 (c. 5) provides for a 
review in each tax year of certain benefits/pensions to determine whether they have 
held their value in relation to the general level of prices. The provision does not 
specify how the Secretary of State is to calculate the general level of prices. 
However, by convention it has been gauged by reference to annual growth in the 
Retail Price Index (“RPI”) to September in the tax year in question. 

15. Section 150(2) provides that where it appears to the Secretary of State that the 
general level of prices is greater at the end of the period under review than it was at 
the beginning of that period, she shall lay before Parliament a draft order increasing 
certain sums by not less than the relevant percentage increase in prices over the 
review period. The Secretary of State is given discretion over whether to increase 
certain other sums. 

16. The Government made a commitment in 2001 to increase the basic state pension 
by the greater of 2.5% or RPI – this commitment was reiterated by the Chancellor 
in Budget 2009. However, as explained in paragraph 15 above, under existing 
section 150(2), the Secretary of State only has the power to lay a draft Up-rating 
Order before Parliament where the review under subsection (1) shows a growth in 
prices. The RPI for September is showing negative growth (or deflation) and is set 
to continue to do so for the remainder of the year. 

17. Amendment 34 which inserts a new clause (to be inserted after clause 19), 
therefore, provides that in relation to the review under subsection (1) of section 150 
in the tax year ending with 5 April 2010, the other provisions of that section are to 
have effect as if after subsection (2) there were inserted a new subsection (2A). In 
the event of the RPI not showing a growth over the review period, new subsection 
(2A) would enable the Secretary of State to up-rate any of the sums listed in 
subsection (1) of that section by such a percentage(s) as she thinks fit. 

18. As well as enabling an up-rate on basic state pension, the provision would enable 
other social security benefits to be up-rated at the Secretary of State’s discretion. 
Final decisions on the up-rating of social security benefits will be made in the 
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preparations for the Pre-Budget Report the timing of which is yet to be decided. 
The construction of the new clause provides the Government with the degree of 
flexibility necessary to avoid decisions on the proposed rates being fettered by 
constraints on the order making power. 

19. The Up-rating Order which would be made in part in reliance on new subsection 
(2A) would be subject to the affirmative resolution procedure. This is the procedure 
that already applies to orders made under section 150. 

Amendment 38 – new clause – Power to rename council tax benefit 

20. Amendment 38 inserts a new clause which provides an order-making power for the 
Secretary of State to rename the benefit currently referred to as Council Tax 
Benefit. This is to address concerns which have been expressed that the current 
name, and in particular the term “benefit”, may make some people less likely to take 
up their entitlements. However Council Tax Benefit is in fact different from most 
other “benefits” in that it is essentially a reduction or rebate of council tax liability, 
rather than a sum of money given out to people to spend. This clause would enable 
a new name to be adopted which could reflect more accurately the true nature of 
Council Tax Benefit and help remove the stigma some people associate with 
claiming means tested benefits. 

21. The power enables amendments to be made to any reference to Council Tax 
Benefit, whether contained in an Act of Parliament, Act of the Scottish Parliament, 
or Measure or Act of the National Assembly for Wales, whenever made/passed, or 
any subordinate legislation (see subsections (2)(a) and (3)). The power is 
necessarily wide in this respect because there are numerous references to Council 
Tax Benefit in primary legislation. 

22. However it is important to understand that the nature of the amendments that may 
be made to primary legislation is limited by the fact that the power only permits 
amendments to references to Council Tax Benefit, in order to give effect to the 
renaming. The clause permits amendments that are consequential upon the name 
change (see below), but crucially it does not permit other substantive amendments 
in relation to Council Tax Benefit generally. For example it does not enable changes 
to be made to the eligibility criteria or local authority subsidy arrangements. The 
substantive rules applying to the benefit will therefore remain exactly the same when 
it is renamed. 

23. For this reason it is considered appropriate to make the name change by 
subordinate legislation, albeit subject to affirmative resolution for the first exercise 
of the power (see further below). Whilst the change is significant in the sense that it 
will change the longstanding name of a benefit defined in primary legislation, and 
which is claimed by a large number of people, it is purely a name change and does 
not affect anyone’s entitlement nor the procedures by which claims are made. In 
this sense it has no substantive effect. Parliament has already had opportunities 
during the passage of the Bill to debate the principle of changing the name and will 
have further opportunities to do so during the Bill’s remaining stages. By passing 
this amendment Parliament will have signalled its agreement that a change is 
desirable in principle to maximise take up. The use of affirmative resolution will give 
Parliament another opportunity to debate the precise name chosen in due course, at 
which point the Department will be able to provide information based on further 
work to test the effectiveness of such changes, particularly among groups whose 
current level of take-up is low. However given the essentially presentational nature 
of the change it is respectfully submitted that it is appropriate to make this change 
by subordinate legislation, and that there is no need for further primary legislation 
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24. The new clause will also provide power to make provision about the interpretation 
of references to Council Tax Benefit in other documents (see subsection (2)(b)), 
and to make consequential, incidental, supplementary and transitional provision 
(this is the effect of subsection (5)). This is necessary because there will be 
references to Council Tax Benefit in a variety of documents, including existing 
documents where references to Council Tax Benefit may need to be translated into 
the new terminology. Examples might include claim forms where entitlement has 
not yet been determined, or documents relating to entitlements where Council Tax 
Benefit is in payment at the date of the change, in local authority subsidy accounts 
which may refer to past periods, and so on. The administration of Council Tax 
Benefit is complicated by the fact that it is administered by local authorities, and 
involves, for example, a wide network of computer systems. The power to make 
incidental and supplementary provision will ensure that any practical and 
operational implications can be properly dealt with. 

25. The power enables different provision to be made for different areas (see subsection 
(2)(c)) or for different categories of case (this again is the effect of subsection (5)). 
This would enable a new name to be provided in relation to certain local authority 
areas (for example in order to assess the impact of a change of name in a limited 
number of areas before proceeding on a wider basis), or certain categories of 
claimant (for example in order to address the particular issues of those of 
pensionable age, who may be particularly likely to be deterred from claiming 
“benefit”). 

26. Because the power enables amendment (albeit limited) of primary legislation, it is 
appropriate that the first exercise of the power is subject to affirmative resolution. 
This will enable Parliamentary debate on, for example, the choice of name and the 
proposed implementation arrangements, giving Parliament a final say before any 
name change goes ahead. However it is not considered necessary for this to be 
applied to subsequent orders. Subsequent orders are likely to be few (if any) in 
number and more minor in nature: the most likely situation in which one would be 
needed would be if the initial order had been limited to particular areas or categories 
and a subsequent order was then needed to extend the name change to additional 
categories or areas. It is therefore proposed that any subsequent order would be 
subject to the negative resolution procedure. 

Part 2 – Disabled people: right to control provision of services 

Clause 33 – Power to make provision enabling exercise of greater choice and control 

27. Amendment 43 on the list substitutes the provisions illustrating the particular ways 
in which regulations might enable greater choice and control for disabled people 
contained in clause 33(2). This is to reflect concerns expressed during debates in 
both Houses that the illustrative provisions did not adequately reflect the policy set 
out in the White Paper. 

28. Clause 33(2) as amended would provide that regulations may require a relevant 
authority to inform a disabled person of their right to control the provision of their 
services, the value of those services and the choices available. Regulations may also 
require an authority to work with the individual to decide what outcomes the 
individual should achieve, to develop a plan of the services which will support the 
individual to achieve those outcomes and to review or revise that support plan. 
Regulations may make provision for “direct payments” to allow the individual to 
purchase services instead of receiving them directly from the authority. Finally, 
where a support plan makes provision for particular services, regulations may 
require that the authority delivers services in accordance with the support plan. 
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29. The revised clause 33(2) would afford the Secretary of State the same flexibility as 
its predecessor, to put in place a system which works for all eligible disabled people 
following the conclusion of the public consultation on 30th September 2009. The 
regulation-making powers remain exercisable only following a 12 week statutory 
consultation on the regulations and subject to affirmative resolution procedure. 

Clause 36 – Pilot schemes 

30. Amendment 47 inserts a new subsection into clause 36 to provide that a pilot 
scheme may relate to community care services, which are otherwise excluded by 
virtue of clause 31(5)(a) and (6)(a). This represents an extension to the matters for 
which pilot regulations may apply. The statutory requirement to report on the 
findings of the pilot schemes following their conclusion remains on the face of the 
Bill. This will enable the appropriate authority to fully evaluate the operation of the 
right to control, before taking a decision about whether to make regulations which 
apply more widely. 

Amendment 48 – new clause – Power to repeal exclusion of community care services 

31. Amendment 48 would insert a new clause, after clause 39. This new clause contains 
an order-making power which would enable the permanent removal of the exclusion 
of community care contained in clause 31. The amendment addresses the concerns 
raised by the Committees in both Houses that community care was excluded from 
the scope of Part 2. The government recognises that a power of this nature is 
somewhat unusual. 

32. The order-making power will allow the flexibility to remove the exclusion of 
community care, if it is found necessary to do so. Where the power is exercisable by 
the Secretary of State, it may only be exercised following either (a) the conclusion of 
a pilot scheme which relates to community care services and the publication of a 
report on that pilot scheme under clause 36(7) or in circumstances where the 
Secretary of State has issued directions under the section 7A of the Local Authority 
Social Services Act 1970 and/or section 47(4) of the National Health Service and 
Community Care Act 1990. 

33. The order is subject to affirmative resolution procedure. This approach will afford 
Parliament the opportunity to scrutinise the decision to remove the exclusion of 
community care separately from any regulations eventually put in place to apply the 
right to control more widely. 

34. Because community care is a matter which is devolved in both Wales and Scotland, 
the power is exercisable by the Secretary of State in England, the Welsh Ministers in 
Wales and the Scottish Ministers in Scotland. 

Part 4 – Birth registration 

35. Amendment 60 on the list inserts new section 2B(6) which provides additional 
powers that enable the Secretary of State to prescribe in regulations that, in certain 
circumstances, the duty to sign the register under section 2A is to have effect as a 
duty to sign a prescribed declaration and that the entry in the registrar is to be taken 
as having been signed by the person who signed the declaration. The purpose of this 
amendment is to ensure that the mother, having provided the information about the 
father and signed a declaration, does not have to return to the register office to sign 
the register to discharge her duty under section 2A where registration does not 
occur on her first visit. The new process under section 2B and 2C envisages that 
there will usually be a delay between the mother attending the register office to 
provide the particulars to be registered and the registrar, registering the birth. The 
Department decided to provide an enabling power to do this in regulations because 
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it is still in the process of developing the detail of the procedure and we wanted 
flexibility as to the circumstances in which the register should be deemed to have 
been signed by the mother. The Department also wanted to leave open the 
possibility of making regulations under section 2B(6) and section 2C that deem an 
entry signed by both the mother and the father even though it was in fact signed by 
neither of them. 

36. It is appropriate for the form of the declaration that is signed by the mother to be 
prescribed in regulations made by the Secretary of State as the exact form of 
declarations may change over time and this allows flexibility to accommodate such 
change. 

37. The regulations will be made by the Secretary of State after consulting the Registrar 
General and will be subject to the negative resolution procedure. This adopts the 
procedure for parliamentary scrutiny taken by the other provisions in the Bill that 
deal with the process of how joint birth registration can occur. 

38. Amendments 61-64 amend the regulation-making powers in new sections 2C and 
2D make it clear that regulations made under those sections may provide that in 
prescribed cases where the father is not required to sign the register, the entry in the 
register is to be taken as having been signed by him. Whilst these are not new 
delegated powers as such, they make clear what regulations under new sections 2C 
and 2D can provide for. The purpose of these amendments is to ensure that if, in 
the future it was felt important for an entry to be signed by the father, regulations 
could provide that in certain circumstances an entry in the register is to be taken as 
having been signed by the father. As the whole process under new sections 2C and 
2D is to be set out in regulations made by the Secretary of State subject to the 
negative resolution procedure, it was considered appropriate to place this in 
regulations too. 

Schedule 1 

Amendment 15 

39. This amendment amends Schedule 1 to the Bill, to create a power for lone parents 
to restrict their hours of availability for work-related activity as for amendments 3 
and 9 above. This amendment ensures that the safeguards for lone parents on 
Income Support are carried forward into modified JSA, following the abolition of 
Income Support pursuant to Clause 7. The power taken here is the same as for 
amendments 3 and 9 above and so the commentary for those amendments should 
be read in relation to this amendment as well. 

Schedule 3 

 Amendments 21, 23-31 

40. These amendments revise the regulation making powers in Schedule 3 in relation to 
data sharing. They set out more precisely the type of information which may be 
provided by the police and the probation service and such other person as may be 
prescribed, and identify the persons with whom such information may subsequently 
be shared. 

41. The revised powers ensure that the Secretary of State can use the information, and 
share it with those who will need to see it, in order to make the drug provisions in 
the Bill work. For example information can be shared with drug treatment providers 
who are completing substance related assessments. In addition, there may 
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occasionally be situations where disclosure to others is necessary in order to comply 
with a statutory obligation or an order of the Court. 

42. The amendments specifically exclude from disclosure any information relating to 
the provision of medical treatment or care, or services provided by a social worker 
other than information as to whether a person is having or has had treatment for 
their drug use. 

Department for Work and Pensions 

October 2009 
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APPENDIX 3: HEALTH BILL [HL] — COMMONS AMENDMENTS 

Supplementary memorandum from the Department of Health 

1. The Health Bill received its third reading in the House of Commons on 12 October, 
following its passage through the Lords earlier this year. The Delegated Powers and 
Regulatory Reform Committee commented on the provisions in the Bill in its third 
report of the 2008-09 session. 

2. Prior to Lords Consideration of Commons Amendments, I attach a further 
memorandum to update the Committee on amendments made to the Bill. The 
memorandum does not deal with amendments made at Lords Report relating to 
Quality Accounts and Trust Special amendments, as the purpose of these 
amendments was to implement the recommendations of the Committee and hence 
they have already been considered. 

NHS CONSTITUTION 

1. Following debate in the House of Lords during Grand Committee and Report, the 
Government introduced amendments at Third Reading relating to the NHS 
Constitution. 

Clause 3(5)1: Availability and review of NHS Constitution 

Powers conferred on:   Secretary of State 

Power exercised by:   Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

2. Clause 3(5) of the Bill has been amended so that the guiding principles of the NHS 
Constitution may not be revised as a result of a 10 year review except in accordance 
with regulations made by the Secretary of State setting out the revisions to be made. 

3. The Bill already requires extensive consultation prior to any changes to the 
Constitution on a 10 year review. Any changes to the principles would reflect the 
outcomes of extensive consultation with the public, patients and staff. The new 
provision ensures that no change can be made to the principles without the scrutiny 
also of Parliament. 

4. Requiring the Secretary of State to set out the revisions to be made to the principles 
in regulations preserves the Constitution as a declaratory document. Only the 
revisions to the principles will be provided for in regulations, and therefore the legal 
basis of the Constitution will remain the same. The principles of the Constitution 
will still take effect through the duty of all providers of NHS care to ‘have regard to’ 
the Constitution. Providing for changes to be made through delegated legislation 
will avoid potential unintended consequences which might arise from the interaction 
of the principles with existing legislation if they were to be placed within primary 
legislation themselves. It is also the intention that, by not placing the principles 
within the primary legislation, unnecessary litigation can be avoided. 

                                                                                                                                     
1 Please note that clause numbers refer to the Bill as first printed for the Commons, following its passage 

through the Lords. Amendment numbers refer to Commons Amendments.  
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5. The matter has been left to delegated legislation to enable the principles to be 
updated or amended in line with changes in society or resulting from case law or 
other legislation. 

6. The negative resolution procedure would allow revisions to be made in a timely 
manner. The negative resolution procedure would allow an appropriate level of 
Parliamentary scrutiny without placing a substantial and unnecessary burden on the 
Parliamentary timetable. 

Clause 4(4): Other revisions of NHS Constitution 

Powers conferred on:   Secretary of State 

Power exercised by:   Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

7. Clause 4(4) ensures that there will be a consistent approach to amending the 
guiding principles, whether such amendments are made as a result of a 10 year 
review or as a result of any other revision. 

8. The arguments for the power being suitable for delegated legislation and for the 
negative resolution procedure being the appropriate procedure are therefore the 
same as those in relation to Clause 3(5). 

9. Delegation of the powers will enable the NHS Constitution to be a declaratory 
document which will have legal effect through the duty of all providers of NHS care 
to ‘have regard to’ the Constitution, whilst avoiding any unintended consequences 
or unnecessary litigation. 

10. The negative resolution procedure would allow revisions to be made in a timely 
manner subject to an appropriate level of Parliamentary scrutiny without placing a 
substantial and unnecessary burden on the Parliamentary timetable. 

DIRECT PAYMENTS 

11. Following debate in the House of Lords during Grand Committee and Report, the 
Government introduced amendments at Third Reading relating to direct payments 
for health care. These inserted into Clause 11 (direct payments for health care) two 
new sub-paragraphs at new section 12B(2)(j) and (k) of the NHS Act 2006, and 
two new sub-sections at new section 12C(5) and (6). 

Clause 11: New Section 12B(2)(j) and (k): Direct payments for health care 

Powers Conferred on:   Secretary of State 

Powers exercised by:   Regulations made by statutory instrument 

Parliamentary Procedure:  Negative Resolution 

12. New section 12B(2)(j) enables the Secretary of State to include provision in 
regulations about arrangements to be made by the Secretary of State or Primary 
Care Trust for providing patients, payees or their representatives with information, 
advice and other support in connection with direct payments. 

13. The Department intends to regulate to ensure that patients are provided with 
adequate information, advice and support at every stage of using a direct payment, 
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including when choosing whether to receive a direct payment, developing the care 
plan for its use, and then managing and purchasing services. 

14. However, the Department is unlikely to specify the form the support should take. 
For example, it could be provided in the form of brokerage services, written 
information, or by commissioning an organisation to undertake a function such as 
payroll services. The experience of social care suggests that there are a range of 
models which may be appropriate, and different patient groups may require 
different forms of support. The Department does not wish to prevent innovation in 
this area, and so intends to allow for a degree of flexibility in the regulations. 

15. New section 12B(2)(k) allows provision in regulations for support to be treated as a 
service in respect of which a direct payment may be made. This would allow money 
to be paid to patients (or their representatives) to purchase support. The 
Department anticipates using this power to make provision to allow a direct 
payment to be given to purchase all forms of information, advice and support. 

16. The technical detail provided for by these two powers makes them inappropriate for 
primary legislation. Moreover, the provision is likely to need to change, in light of 
evidence from pilot schemes and evolving best practice even after the pilot schemes 
have ended. Therefore, in line with other regulations made under new section 
12B(2), the Department believes the negative resolution procedure provides the 
appropriate level of Parliamentary scrutiny. 

Clause 11: New Section 12C(5) and (6): Direct payments for health care 

Powers Conferred on:   Secretary of State 

Powers exercised by:   Regulations made by statutory instrument 

Parliamentary Procedure:  Negative Resolution 

17. New section 12C(5) allows the Secretary of State to include in regulations for the 
review of a pilot scheme provision to ensure that the review is carried out by an 
independent person, for publication of the findings and for the specific matters to be 
considered on a review. 

18. The Department intends to use the powers at new section 12C(5) to provide in 
regulations for the Secretary of State to commission an independent evaluation 
team, which will publish their findings when the review is complete. 

19. The Department also intends to make provision for the specific topics to be 
considered by the evaluation. New section 12C(6) offers examples of matters for a 
review to consider. The Department anticipates that regulations under new section 
12C(5)(c) will focus on these topics. 

20. These matters are of a level of technicality inappropriate to be provided for on the 
face of the Bill, and so more suited to delegated legislation. In both cases, while it is 
appropriate that there is Parliamentary oversight of the pilot programme, the 
negative resolution procedure would seem to balance the need for oversight without 
being overly burdensome on Parliamentary time. 
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TRUST SPECIAL ADMINISTRATORS 

Amendment to Clause 18: Trust special administrators: consequential 
amendments 

21. Amendment 6 was introduced by the Government at Report stage in the Commons. 
The intention is to correct a minor drafting error in clause 18, subsection (8)(b), 
which lists orders that are not subject to any statutory procedure. The other orders 
made in connection with trust special administrators are not subject to any statutory 
procedure and an order made under new clause 65L, subsection (5), should also 
have been included in this list. 

22. This makes the drafting consistent with the Government’s original intention, as set 
out at paragraph 144 of the memorandum considered as part of the Committee’s 
third report. 

TOBACCO 

Amendment to Clause 22: power to prohibit or restrict sales from vending 
machines 

Powers conferred on:   Secretary of State in relation to England and the Welsh 
Ministers in relation to Wales 

Power exercised by:   Regulations by statutory instrument 

Parliamentary procedure:  Affirmative resolution 

23. Amendment 11 was introduced by a backbench member of the House of 
Commons. The amendment would remove the power for the appropriate national 
authority (defined as the Secretary of State in relation to England and the Welsh 
Ministers in relation to Wales) by regulations to impose requirements on the sale of 
tobacco from vending machines. The appropriate national authority would be left 
with only a power to prohibit such sales of tobacco. Consequential amendments 
related to this amendment were not moved in the Commons, but would be 
necessary if the amendment is to have its desired effect. 

24. The original power is dealt with at paragraphs 198 to 202 of the memorandum 
considered as part of the Committee’s third report. 

25. Regulations made by the Secretary of State or the Welsh Ministers under this 
proposed new power would remain subject to the affirmative resolution procedure 
before Parliament or the National Assembly for Wales respectively. The affirmative 
procedure is in line with existing powers under section 8 of the 2002 Act to impose 
requirements on the display of tobacco products. 

DEAUTHORISATION OF NHS FOUNDATION TRUSTS 

26. Commons amendments 1 to 10 and 17 to 24 were introduced by the Government 
at Report stage. They insert new sections 52A to E into the NHS Act 2006, and 
make consequential amendments to the Bill to provide for de-authorisation of NHS 
foundation trusts (FTs). These new provisions are in addition to the powers for de-
authorisation in the context of the appointment of a trust special administrator (Part 
2, Chapter 1 of the Bill), and require the Secretary of State to de-authorise an FT 
where in certain circumstances Monitor (the independent regulator of foundation 
trusts) has notified the Secretary of State that the FT should be de-authorised. The 
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provisions also allow the Secretary of State to request that Monitor consider de-
authorising an FT and to justify its position should it decide not to do so. 

27. A power to de-authorise makes clear that FTs must maintain the high standards 
that are expected of them and gives a strong signal to the public that organisations 
must earn the right to continue as FTs. 

28. The amendments are intended to form part of a wider process to protect patients, in 
exceptional circumstances, from failing services by strengthening regulatory 
incentives for FTs. 

Amendment 1: De-authorisation of NHS foundation trusts: New Section 52D(1) 
and (7) Deauthorisation) 

Powers conferred on:   Secretary of State 

Powers exercised by:   Order by statutory instrument 

Parliamentary procedure:  None 

29. New section 52D(1) imposes a duty on the Secretary of State to make an order for 
the NHS foundation trust to cease to be a foundation trust and making it an NHS 
trust (a process described as “de-authorisation”), where the Secretary of State 
receives a notice from “the regulator” under section 52B. “The regulator” is the 
Independent Regulator of NHS foundation trusts provided for in section 31 of the 
NHS Act 2006 (“the Act”), known as “Monitor”. The order is necessary to remove 
foundation trust status from a trust when Monitor has decided that the conditions 
for de-authorisation, set out in section 52B, are met. 

30. Section 52D(4) provides that the order must specify the name of the new NHS trust 
created as a result of de-authorisation, the functions of the NHS trust and the 
number of non-executive and executive directors (which will be in line with 
requirements set out in regulations governing the membership of NHS trusts made 
under paragraph 4 of Schedule 4 to the Act). This ensures that the Secretary of 
State can make permanent provision for the trust equivalent to that which would be 
made in an order under section 25 of the NHS Act 2006 establishing a new NHS 
trust. New section 52D(5) allows any provision specifying the number of directors 
to take effect at the end of a period specified in the order, to enable the de-
authorised FT, for a temporary period, to have more directors than would otherwise 
be allowed. 

31. The intervention by the Secretary of State will, by its nature, be particular to an 
individual FT. The power may need to be exercised promptly, in order to take swift 
action to deal with a poorly performing organisation. The provision of this power to 
the Secretary of State is proportionate with his role overseeing the process and his 
political accountability in these exceptional circumstances. 

32.  There is no Parliamentary procedure for the order under section 52D(1), but the 
Secretary of State will be obliged to lay the order before Parliament, in order to 
inform Parliament of the intervention. Monitor will be obliged to publish its reasons 
for giving Secretary of State the notice. As this order is concerned with the detailed 
operation and management of an individual NHS body, the Department considers 
that the application of the negative procedure is not appropriate. This mirrors the 
approach taken in new sections 65E(1) and section 65L(4), inserted by clause 15 of 
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the Bill2 (trust special administrators) – please see paragraphs 136 to 138 and 142 
to 144 of the memorandum considered as part of the Committee’s third report. 

33. New section 52D(7), enables the Secretary of State to make an order to terminate 
the office of any executive or non-executive director of the de-authorised FT. The 
constitution of the former foundation trust may mean that the number of remaining 
executive or non-executive directors of the trust is greater or less than the number 
required by the regulations governing the membership of NHS trusts (made under 
paragraph 4 of Schedule 4 to the Act). Section 52D (7) therefore enables the 
Secretary of State to remove the existing directors or appoint new directors. 

34. As with the order under section 52D(1), the order would not be subject to any 
Parliamentary procedure. Unlike the order under section 52D(1), however, it would 
not be laid before Parliament. The Department does not consider that laying is 
appropriate when the order relates to termination from office of individual directors. 

35. The provision of this power to the Secretary of State is proportionate with his role 
overseeing the regime and his political accountability in these exceptional 
circumstances. 

Amendment 1: de-authorisation of NHS foundation trusts: New Section 52E (6) 
(Secretary of State’s Request) 

Powers conferred on:   Secretary of State 

Power exercised by:   Order by statutory instrument 

Parliamentary procedure:  None 

36. New section 52E(6) enables the Secretary of State to make an order extending the 
time for Monitor to give a notice under section 52B (i.e. in response to a request by 
the Secretary of State that Monitor consider exercising its powers to de-authorise). 
The initial period will be set out in the Secretary of State’s request (14 days, or such 
longer period as the Secretary of State may specify in the request). 

37. The Department envisages that the power would be exercised in cases, for example, 
where Monitor is required to undertake more detailed investigations, or where an 
unforeseen emergency would prevent Monitor from completing its consideration in 
time. The Department is not however able to predict all the circumstances in which 
it may be necessary to extend the time available and this will be considered on an 
individual basis. 

38. The order is not subject to any Parliamentary procedure, but the order is required 
to be laid before Parliament after it is made. This mirrors the approach taken for 
orders made under new section 65J(2) (trust special administrators, power to extend 
time) – please see paragraph 141 of the memorandum considered as part of the 
Committee’s third report. 

Department of Health 

October 2009 

                                                                                                                                     
2 Referring to the print of the Bill as agreed by the Lords and introduced to the Commons 
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APPENDIX 4: LOCAL DEMOCRACY, ECONOMIC DEVELOPMENT AND 
CONSTRUCTION BILL [HL] — COMMONS AMENDMENTS 

Supplementary memorandum by the Department for Communities and Local 
Government 

INTRODUCTION 

1. This Supplementary Memorandum describes the purpose and intent of government 
amendments to the Bill which confer delegated powers upon the Secretary of State, 
the Welsh Ministers, and, in the case of certain amendments, the Scottish Ministers. 
It explains why the powers have been taken and the nature of, and the reason for, 
the procedures selected. 

2. The Bill was introduced in November 2008 in the Lords and the amendments were 
introduced in the Commons at the Report stage. 

PART 2 - : LOCAL AUTHORITIES: GOVERNANCE AND AUDIT 

Clauses inserted by amendments NC 19 and 20 after Chapter 1 of Part 2 - Mutual 
insurance 

Powers conferred on:   Secretary of State / Welsh Ministers 

Powers exercised by:   order 

Parliamentary procedure:  affirmative and negative resolutions 

3. New clauses [19] and [20] will constitute a new Chapter after Chapter 1 of Part 2 of 
the Bill. They provide a power for local authorities, fire and rescue authorities, 
police authorities and certain other best value authorities in England and Wales 
(“qualifying authorities”) to set up and participate in a body corporate whose 
objects are to provide insurance to qualifying authorities who are members of the 
body corporate and other prescribed persons. The only persons who may be 
members of such a body corporate are qualifying authorities. 

4. Certain matters, explained below, will be dealt with by regulations. As the power to 
participate in such mutual insurance arrangements applies to bodies in England and 
Wales, regulations will be made by the Secretary of State in relation to England and 
the Welsh ministers in relation to Wales. The Secretary of State and the Welsh 
ministers are referred to in the clauses and in this Supplemental Memorandum as 
“the appropriate national authority”. 

5. The qualifying authorities are named in subsection (2) of New Clause [20]. Other 
persons who may be provided with insurance by the body corporate are not named 
in the Bill. Subsection (2)(a)(ii) of New Clause [19] provides that such persons will 
be prescribed by regulations. It is anticipated that these bodies will be persons who 
have some association with a qualifying authority who is a member of the body 
corporate – for example the governing body of a voluntary-aided school or a wholly-
owned subsidiary of a qualifying authority. Ministers consider it desirable that there 
should be the opportunity for consultation on which persons or class of persons 
should be prescribed and that making provision for including bodies, or removing 
them, from time to time by regulation subject to the negative resolution procedure is 
an appropriate approach. 
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6. Subsection (4) of New Clause [19] provides that restrictions or conditions on the 
exercise of the power conferred on qualifying authorities under this Clause should 
be imposed by regulation. We consider that it is important for the appropriate 
national authority to have this control and that it is not possible to set out in the Bill 
every restriction or condition that may be desirable. The negative resolution 
procedure will be used, which ministers consider is the appropriate procedure for 
such regulations. 

7. Subsection (5)(b) provides that the qualifying authorities must, in exercising their 
power to enter into mutual insurance arrangements, have regard to any guidance or 
document specified in regulations by the appropriate national authority. An example 
of the type of document may be codes such as those issued by the Chartered 
Institute of Public Finance and Accountancy. Ministers believe that such 
regulations should be subject to the negative resolution procedure. 

8. Subsection (6) of New Clause [19] gives a power for the appropriate national 
authority by regulation to change the authorities who are for the time being 
qualifying authorities. As this will mean an amendment to the Chapter, this should 
be done through an affirmative resolution in Parliament or the National Assembly 
for Wales (as appropriate). 

PART 8: CONSTRUCTION CONTRACTS 

Clause inserted by amendment new clause 12 to Part 8 - Construction Contracts 

Powers conferred on:   Secretary of State / Welsh Ministers / Scottish Ministers 

Powers exercised by:   order 

Parliamentary procedure:  affirmative resolution 

9. Section 106(1)(b) of the Housing Grants, Construction and Regeneration Act 1996 
(“the 1996 Act”) is a power permitting the Secretary of State to disapply, by order, 
the entirety of Part 2 of the 1996 Act in relation to those types of construction 
contract specified in such order. New Clause [12] substitutes a new power. This 
new power will permit the disapplication, by order, of some (and not necessarily all) 
of the provisions of Part 2 of the 1996 Act. 

10. The existing power is an “all or nothing” one – it is not currently possible to 
disapply some only of the provisions of Part 2. The new power will permit the 
disapplication of any or all of Part 2’s provisions and thereby will enable flexible and 
proportionate responses to be made to particular types of construction contract. 
Cases have been identified where it is necessary to disapply the operation of one or 
two of the provisions of Part 2 as regards particular types of construction contract 
whilst ensuring that, for instance, the adjudication provisions at Part 2 continue to 
apply to the relevant type of contracts. 

11. The new power reflects devolution such that it will also be exercisable, as 
appropriate, by the Welsh Ministers and the Scottish Ministers. The current order-
making power is subject to the affirmative procedure and likewise the substituted 
power will be subject to the affirmative procedure. 

Department for Communities and Local Government 

October 2009 
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