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History 
In February 1992, the Select Committee on the Committee work of the House, under the 
chairmanship of Earl Jellicoe, noted that “in recent years there has been considerable disquiet over 
the problem of wide and sometimes ill-defined order-making powers which give Ministers 
unlimited discretion” (Session 1991–92, HL Paper 35–I, paragraph 133). The Committee 
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Committee on Delegated Powers and Deregulation. In April 2001, the Regulatory Reform Act 
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the Delegated Powers and Regulatory Reform Committee, took on the scrutiny of regulatory 
reform proposals under that Act. The Committee now scrutinises legislative reform orders under 
the successor to the 2001 Act, the Legislative and Regulatory Reform Act 2006. 



 

Thirteenth Report 

CORONERS AND JUSTICE BILL — GOVERNMENT 
AMENDMENTS 

1. We have previously considered this Bill in our 7th Report (HL Paper 83), 
11th Report (HL Paper 135) and 12th Report (HL Paper 163). The 
Government have tabled amendments for Third Reading and the Ministry of 
Justice has provided the Committee with a memorandum, printed at 
Appendix 1, on the delegated powers in the amendments. 

2. One of the amendments (to Schedule 21 to the Bill, at page 213, line 14) 
inserts a new section 33A in the Births and Deaths Registration Act 1953, 
providing for a short death certificate. This provision appears to be modelled 
on section 33 of the 1953 Act, which provides for a short birth certificate. As 
with section 33, new section 33A leaves to regulation by the Registrar-
General (subject to no parliamentary procedure) matters such as the 
particulars to be furnished by an applicant and the form of the certificate. 
But new section 33A also leaves to the Registrar-General the prescribing of 
the fee for the certificate. 

3. The mechanism for altering the other fees under the 1953 Act (including 
that for a birth certificate) is regulations by the Secretary of State subject to 
negative procedure (under the Public Expenditure and Receipts Act 1968). 
The memorandum does not explain why fees under the new section 33A are 
to be treated differently and there is no obvious justification for the different 
treatment involving a loss of Parliamentary control. In the absence of such 
a justification, we are not persuaded that the fixing of fees under the 
proposed amendment is appropriately delegated or subject to the 
appropriate level of Parliamentary control. 

 

MARINE AND COASTAL ACCESS BILL [HL] — COMMONS 
AMENDMENTS 

4. We reported on this Bill in our 1st Report (HL Paper 12) and published the 
Government’s response in our 5th Report (HL Paper 60). The Government 
have now invited us to consider amendments made to the Bill during its 
passage through the House of Commons, printed on sheet HL Bill 76. The 
amendments are explained in a supplementary memorandum by the 
Department for Environment, Food and Rural Affairs (DEFRA), printed as 
Appendix 2 to this Report. 

5. Clause 140 of the Bill provides, in substance, that an offence is committed by 
a person who does, in relation to a protected feature of a marine conservation 
zone (MCZ), an act which is a prohibited act under subsection (2), to the 
detriment of the conservation objectives of the MCZ; and clause 141(4) in 
effect affords a defence to a person who can show that the act was done for 
the purposes of sea fishing and that the effect on the protected feature of the 
MCZ could not reasonably have been avoided. Amendment 4 seeks to insert 
a new subsection into clause 141 of the Bill to confer power on the Secretary 
of State to remove, or restrict the application of, that defence by order. 
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6. In paragraphs 2 and 3 of its Supplementary Memorandum, DEFRA explains 
what the effect of the amendment is and why the exercise of the new power 
should require the affirmative procedure; but it does not explain why it is 
thought appropriate to enable provision of this nature to be made by 
subordinate legislation. We therefore draw this amendment to the 
attention of the House so that it may seek from the Minister the 
Government’s explanation (which the Supplementary Memorandum 
does not provide) for the delegation of a power to remove or restrict a 
statutory defence to a criminal offence. 

 

DRAFT LEGISLATIVE REFORM (REVOCATION OF PRESCRIBED 
FORM OF PENALTY NOTICE FOR DISORDERLY BEHAVIOUR) 
ORDER 2009 

Overview of the proposal 

7. This Legislative Reform Order (LRO) was laid on 21 October 2009, together 
with an Explanatory Document (ED) by the Ministry of Justice (MoJ). It was 
laid under section 1 of the Legislative and Regulatory Reform Act 2006 (“the 
2006 Act”), which focuses on the removal or reduction of burdens. The 
proposal under the LRO is to remove the requirement for Penalty Notices for 
Disorder (PNDs) to be issued using a set form prescribed by secondary 
legislation made under the Criminal Justice and Police Act 2001 (“the 2001 
Act”).  

8. The PND Scheme was introduced as part of the Government’s strategy to 
tackle low level anti-social and nuisance behaviour. It provides the police 
with a power to issue a fixed penalty notice for a specified range of disorder 
offences, which include: low value retail theft; cannabis possession and 
offences under section 5 of the Public Order Act 1986 (behaviour likely to 
cause harassment, alarm or distress). 

9. Currently all PNDs are issued manually and books of tickets are allocated to 
each police officer. A number of police forces have developed electronic 
handheld devices (known as PDAs) to provide frontline officers with 
information and access to a variety of different systems. These PDAs have 
the capability to issue forms electronically. Several police forces now wish, 
therefore, to use their PDAs to issue PNDs electronically. But they are 
unable to do so because of difficulties in aligning the current prescribed 
format of the PND form with the PDAs. 

10. The LRO proposal is to remove the requirement to prescribe by regulations 
the format of the form by repealing the relevant provisions of the 2001 Act. 
The effect of the change will be to pass the responsibility for ticket format 
from the Secretary of State to individual police forces. Requirements 
regarding the content of the ticket, as set out in section 3 of the 2001 Act, 
will remain in place. Police forces would therefore still be required to include 
certain information on the ticket, such as: details of the offence and 
reasonable information about it; the amount of the penalty and how to pay it; 
and the right to be tried for the offence. 
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Consultation 

11. The consultation on this proposal was conducted over six weeks in 2007. 
The ED states that the consultation period ran for less than the usual twelve 
weeks because of the minor nature of the proposal. Two years later, an LRO 
has been brought before to Parliament. 

Opinion of the Committee 

12. An LRO must satisfy certain preconditions, as set out in the 2006 Act. The 
Committee has considered whether the LRO meets these preconditions and 
has concluded that it does. The Committee is content that the LRO 
should be allowed to progress and that the affirmative procedure 
should apply. 

 

DRAFT LEGISLATIVE REFORM (DANGEROUS WILD ANIMALS) 
(LICENSING) ORDER 2009 

13. The Committee first considered this LRO in its 11th Report (HL Paper 135) 
and stated that is was not satisfied that Proposal 1, which would remove a 
mandatory trigger for inspection and replace it with guidance, would 
sufficiently preserve the existing protections to the public, particularly in the 
weak and variable enforcement regime described. As a result the Committee 
recommended the super-affirmative procedure. Jim Fitzpatrick MP, Minister 
of State, Department for Environment, Food and Rural Affairs, has 
responded in a letter to the Chairman, printed at Appendix 3, explaining that 
they are not proceeding with the LRO in its current form and will, in due 
course, present to both Houses a revised version of the draft Order from 
which Proposal 1 will have been removed. 
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APPENDIX 1: CORONERS AND JUSTICE BILL — GOVERNMENT 
AMENDMENTS 

Supplementary memorandum by the Ministry of Justice 

Lord Bach has tabled the attached amendments for Third Reading introducing a new 
delegated power. This memorandum explains why the powers have been taken and the 
nature of, and reason for, the procedure selected. 

Amendment to Schedule 21: New section 8B of the Treasure Act 1996 ‘Notice 
under section 8 or 8A to designated officer’ 

Power conferred on:  Secretary of State 

Power exercisable by:  Order made by Statutory Instrument 

Parliamentary Procedure:  Negative resolution 

1. The new section 8B to be inserted into the Treasure Act 1996 (‘Notice under section 
8 or 8A to designated officer’) provides that a requirement under section 8 or 8A of 
that Act on a finder or acquirer to notify the Coroner for Treasure about an object 
which might be treasure may, if the relevant place falls within an area for which 
there is a designated officer, be complied with be giving notification to that officer. 
A “designated officer” is an officer designated by an order made by statutory 
instrument by the Secretary of State. 

2. It is intended that the Secretary of State will make an order prescribing Finds 
Liaison Officers, appointed for the purposes of the Portable Antiquities Scheme, as 
designated officers. Not all areas of the country have Finds Liaison Officers and the 
post is not a statutory one and may change over time. Providing for this in delegated 
legislation rather than on the face of the Act gives the necessary flexibility to adapt if 
necessary. 

3. This power will be subject to the negative resolution procedure which will provide 
the appropriate level of Parliamentary scrutiny. 

Amendment to Schedule 21: New section 33A of the Births and Deaths 
Registration Act 1953 (‘Short certificate of death’) 

Power conferred on:  Registrar General with the approval of the Secretary of 
State 

Power exercisable by:  Regulations made by Statutory Instrument 

Parliamentary Procedure:  None 

4. The amendment inserts a new section (‘Short certificate of death’) into the Births and 
Deaths Registration Act 1953. This new section will enable a person, on payment of 
the prescribed fee and on furnishing prescribed particulars, to obtain from the 
Registrar General, a superintendent registrar or a registrar a short certificate of the 
death of any person. The short death certificate will be in the prescribed form and 
will be complied in the prescribed manner from the records and registers in the 
custody of the Registrar General, the superintendent registrar or registrar, as the 
case may be. The certificate will also contain such particulars as may be prescribed. 
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5. Section 39 of the 1953 Act provides that regulations under that section may 
prescribe anything which that Act requires to be prescribed, which will include the 
matters which are mentioned in new section 33A. These regulations are not subject 
to any Parliamentary procedure. 

6. It is intended to prescribe that the short death certificate will contain all the 
particulars that the current full death certificate contains with the exception of the 
cause of death, which will be omitted. 

7. The details that are collected at the time of death have varied over time and 
delegated legislation gives the flexibility to alter the manner in which certificates are 
complied so as to reflect changes to registrations of deaths. It also gives the 
necessary flexibility to alter the level of fee or to alter the form of the certificate. 

Ministry of Justice 

November 2009 
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APPENDIX 2: MARINE AND COASTAL ACCESS BILL [HL] — COMMONS 
AMENDMENTS 

Supplementary memorandum by the Department for Environment, Food and 
Rural Affairs 

1. This memorandum identifies significant new provisions for delegated powers arising 
from amendments made in the Commons stages of the Marine and Coastal Access 
Bill. 

It explains for each power 

• Its purpose 

• Why the power has been left to delegated legislation; and 

• The choice of Parliamentary scrutiny procedure. 

Sea fishing defence 

Clause 141 - Power to make an order to remove, or restrict the application of, the sea 
fishing defence in clause 141 

Power conferred on: Secretary of State 

Power exercisable by: Order 

Parliamentary Procedure: Affirmative resolution 

2. These provisions enable the Secretary of State to make an order removing, or 
restricting the application of, the defence in clause 141(4). Where a person is 
charged with an offence under clause 140 of damaging the protected features of an 
MCZ, under clause 141(4) it is a defence to show that the act alleged to constitute 
the offence was done in the course of sea fishing and could not reasonably have 
been avoided. 

3. This is a Henry VIII power as it allows amendments to be made by order to the 
defence in clause 141(4). Consequently, the Department considers that an order 
made using this power should be subject to the affirmative resolution procedure in 
Parliament. 

IFCA Delegation 

 Clause [xxx] – Agreements between IFC authorities and eligible bodies 

Power conferred on: IFC authority with the approval 
of the Secretary of State 

Power exercisable by: Agreement 

Parliamentary procedure: None 

4. This clause provides that an IFC authority may enter into an agreement with an 
“eligible body” to authorise that body to perform any function of the IFC authority 
in relation to the district or in relation to specified parts of the district. The approval 
of the Secretary of State is required for this agreement. Clause 15 provides a 
comparable power for the MMO. 
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5. The eligible bodies listed in the Bill (clause xxx) are the authority for any IFC 
district that adjoins the district and the Environment Agency. The Secretary of State 
may add further such bodies to the list by order (see paragraphs xx to xx below). 

6. Under such an agreement, the eligible body may be authorised to carry out the 
functions generally or only in relation to specified cases or areas. The arrangements 
will be set down in detailed agreements that will set out the parameters and 
conditions pertaining to the authorisation to carry out the function. 

7. Key safeguards are provided in the Bill in relation to these agreements, as follows: 

a) these agreements are subject to mutual consent; 

b) the approval of the Secretary of State is required before the IFC 
authority may enter into an agreement (and is also needed before an 
agreement can be varied, unless the Secretary of State, in his approval, 
provides otherwise); 

c) the Secretary of State may specify conditions in the approval to an 
agreement; 

d) the Secretary of State must review the agreement every 5 years and, if it 
is appropriate to do so in light of that review, cancel the agreement 
(unless the Secretary of State specifies in the approval that these duties 
do not apply); 

e) the functions that the IFC authority may delegate are not unlimited 
and the Bill specifies a number of non-delegable functions (see clause 
xxx); 

f) the maximum duration of any agreement is 20 years; 

g) any agreement must be in writing and published in order to bring it to 
the attention of persons likely to be affected by it. 

Clause [xxx] – Eligible bodies 

Power conferred on: Secretary of State 

Power exercisable by: Order 

Parliamentary procedure: Negative resolution 

8. This is a Henry VIII power as it allows amendments to be made by order to the list 
of eligible bodies in clause [xxx]. 

9. Subsection (2) enables the Secretary of State to add or remove a body from the list 
of bodies or descriptions of bodies with which the IFC authority may enter into 
arrangements for the exercise of its functions. 

10. The Secretary of State may only exercise this power where the body to be added to 
the list is a public body and if satisfied that at least one of the purposes or functions 
of the body to be added to the list is related to, or connected with, an inshore 
marine function. 

11. It is appropriate to amend this list by way of delegated legislation because the list is 
likely to need to be changed over time in order to take account of bodies being 
created, merged, disbanded or to reflect a change of name. There may also be some 
situations where action needs to be taken quickly to remove a body from the list and 
alternative arrangements put in place. 
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12. Given that there is a limitation on the use of the power (in that only those bodies 
already exercising, or capable of exercising inshore marine functions, can be added), 
the Department considers negative resolution procedure offers the appropriate level 
of parliamentary scrutiny. 

Shellfish 

Clause 198 – Power to vary several and regulating orders where a proposed development 
would affect rights conferred by those orders 

Power conferred on: Secretary of State in relation to 
England 

 Welsh Ministers in relation to 
Wales 

Power exercisable by: Order 

Parliamentary Procedure: Negative resolution 

13. Section 1 of the Sea Fisheries (Shellfish) Act 1967 is amended to allow Secretary of 
State in relation to England and the Welsh Ministers in relation to Wales, to make 
an Order to vary or revoke a Several Order or a Regulating Order made under 
section 1(1) of that Act if certain criteria are met. Compensation may be paid to 
those exercising rights of several fishery if the order granting those rights is varied or 
revoked under this power. 

14. The purpose of the power is to enable owners of the portion of sea shore or bed 
affected by the Order to develop their land in certain circumstances. The power 
does not arise unless permission has been granted for the carrying out of the 
development and the effect of the development makes it impossible or impracticable 
to exercise any right of fishery conferred by the order. 

15. We believe the level of scrutiny, negative resolution, which is the same level of 
scrutiny applied to orders made under section 1(1), is appropriate. 

Department for Environment, Food and Rural Affairs 

October 2009 
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APPENDIX 3: DRAFT LEGISLATIVE REFORM (DANGEROUS WILD 
ANIMALS) (LICENSING) ORDER 2009 — GOVERNMENT RESPONSE 

Letter to the Chairman from Jim Fitzpatrick MP, Minister of State, Department 
for Environment, Food and Rural Affairs 

1. In June of this year the above draft Order, containing proposed changes to the 
arrangements for licensing the keeping of dangerous wild animals, was laid in both 
Houses. The draft Order contained a number of proposals which were designed to 
reduce the level of burden imposed on local authorities, who administer and enforce 
the Act, and animal keepers, whilst retaining the safeguards and other benefits of 
the legislation. The proposals, intended to be in line with the Government’s 
intention to deregulate where desirable and regulate with as light a touch as 
possible, were: 

• to remove the mandatory requirement for inspections to be 
carried out in respect of certain applications for a replacement, 
or second-similar, licence; 

• to extend the period of validity of a licence from a maximum of 
one calendar year to two years; and 

• to provide that licences (other than in the case of licence 
renewals) will come into force immediately upon their being 
granted (rather than, as was previously the case, from either the 
date of grant or the beginning of the next following year). 

2. Your Committee expressed reservations about the first proposal (that is in relation 
to applications for certain licence renewals and “second-similar” licences, to the 
current mandatory requirement for an inspection prior to grant of the licence should 
instead be replaced with a discretionary power to inspect, assisted by guidelines as 
to where such discretionary inspections might best be targeted) and was concerned 
that the effect of the proposal would have been to weaken a “necessary protection” 
currently contained in the Dangerous Wild Animals Act by removing the 
requirement for a mandatory inspection in the case of all licence applications. The 
Committee sought a debate, due to take place on 21 October, in order to question 
Defra Ministers further on this particular proposal. 

3. In the interim, and in response to the Committees concerns, officials undertook a 
further consultation of all local authorities in England and Wales, seeking further 
evidence on their likely response to Proposal 1, and its intentions. Consultees were 
advised to consider Proposal 1 in tandem with the proposal to increase the life of a 
licence to two years (which would halve the frequency of inspections (on renewal) in 
any event). 

4. Some 60 local authorities responded. It appears, and this was not something that 
was apparent (admittedly on the basis of a fairly low level of response) following the 
earlier consultation, that the desire within local authorities for flexibility regarding 
the requirement to inspect is fairly low. In response to the questions put, the 
majority of local authorities considered the provision: 

• would have little or no impact on their administration and enforcement 
of the Act; 

• would not produce a more focused inspection regime leading to more 
effective protection than currently exists; 
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• could possibly lead to a regime of “no inspection” because other 
mandatory duties would take priority; 

• would not result in an increase in enforcement action provided by any 
flexibility resulting from discretionary inspections. 

5.    In addition, it would appear that the majority of local authorities: 

• would not be content in foregoing inspections at the two-yearly point or 
be prepared (based on risk assessment) to leave longer between 
inspections; 

• would still inspect upon renewal of licences every two years, despite the 
discretion which would be available not to do so in certain cases; 

• were not less likely to inspect premises where someone is applying for a 
second-similar licence (for a species in the same family as an animal for 
which a licence is already held). 

6. On the basis of this new evidence there appears to be less appetite than we had 
previously thought among the local authorities for the flexibility of inspection which 
Proposal 1 sought to provide, nor any sense that a more targeted inspection 
programme would increase the levels of enforcement and protection for which the 
Act provides. On this basis there appears to be little mileage in removing the 
mandatory requirement for inspections and consequently I have decided to drop 
this particular proposal. I trust that this will negate the need for the debate. 

7. It will be the intention in due course to present for the approval of both Houses, a 
version of the draft Order from which Proposal 1 will have been removed. 

Department for Environment, Food and Rural Affairs 

October 2009 
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