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Fourth Report 

NORTHERN IRELAND BILL 

1. This Bill was introduced in the House of Commons on 23rd February. It is 
expected to have its Second Reading in this House on 9th March and to be 
taken through its remaining stages on 11th March. In the light of this 
anticipated timetable the Committee has examined the Bill currently before 
the Commons (Bill 62). The Bill makes provision about the devolution of 
functions concerned with policing and justice in Northern Ireland. Its 
purpose and effect are summarised in paragraphs 3 – 9 of the Explanatory 
Notes. The Northern Ireland Office has prepared a memorandum for the 
Committee, printed at Appendix 1, to explain the four delegated powers 
conferred by the Bill. 

2. We need mention only one of those powers. 

Clause 4 — Extension of Ancillary Powers 

3. At present, various matters, including policing and justice matters (such as 
the criminal law, and the Courts), are specified in Schedule 3 to the 
Northern Ireland Act 1998 as reserved matters, so that the functions 
associated with them are the responsibility of Ministers of the Crown, and it 
is for this Parliament to legislate for them. An Order in Council under 
section 4 of the 1998 Act may provide that a matter is to cease to be a 
reserved matter, so that the Northern Ireland Assembly may legislate for it. 

4. Section 86 of the 1998 Act enables provision to be made by Order in 
Council which is considered necessary or expedient in connection with an 
Order under section 4. In particular, the Order under section 86(1) may 
provide for the transfer to ‘a Northern Ireland authority’ (for instance, a 
Northern Ireland Minister) of any function exercisable by a Minister of the 
Crown which is concerned with a matter that is not a reserved matter. 

5. Clause 4 of the Bill inserts a new subsection (3A) into section 86 of the 1998 
Act to provide that functions may be transferred to or from (or conferred on 
or removed from) a Northern Ireland authority without restriction, subject 
only to the power being exercised in connection with an Order under section 
4. Under the new power, a function might be transferred from a Minister of 
the Crown to a Northern Ireland department, even though the function is 
concerned with a matter which is still a reserved matter.  

6. This is clearly a significant power in that it will enable Northern Ireland 
departments to be given executive responsibility for a function in an area 
where legislative responsibility for the associated matter remains with this 
Parliament. The principle of devolving functions in advance of legislative 
competence is a feature of the Bill which the House will have the opportunity 
to debate as a matter of policy. We consider that this additional power in 
section 86 of the 1998 Act is the practical mechanism of that principle, and 
accordingly do not find the delegation inappropriate, particularly as the 
affirmative procedure applies to Orders under section 86. 
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SPORTS GROUND SAFETY AUTHORITY BILL [HL] 

7. This Private Member’s Bill makes provision for reconstituting the Football 
Licensing Authority as the Sports Grounds Safety Authority, for enabling the 
Authority to provide advice and guidance about safety at sports grounds, and 
for permitting the Authority to charge for doing so in certain cases. 

8. The only delegated power is that conferred by clause 8(1) to make 
commencement orders (which may include transitional or saving provision). 
As is customary, those orders are subject to no parliamentary procedure. 

 

 

BORDERS, CITIZENSHIP AND IMMIGRATION BILL [HL] — 
GOVERNMENT RESPONSE 

9. We reported on this bill in our Third Report (HL Paper 29) and the 
Government have now responded by way of a letter to the Chairman from 
Lord West of Spithead, Parliamentary Under-Secretary of State at the Home 
Office, printed at Appendix 2. 

 

 

HEALTH BILL [HL] — GOVERNMENT RESPONSE 

10. We reported on this bill in our Third Report (HL Paper 29) and the 
Government have now responded by way of a letter to the Chairman from 
Lord Darzi of Denham, Parliamentary Under-Secretary of State at the 
Department of Health, printed at Appendix 3. 
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APPENDIX 1: NORTHERN IRELAND BILL 

Memorandum by the Northern Ireland Office 

1. This Bill gives effect to the agreement reached by the First and deputy First 
Minister on 18th November that set out a process that will enable the devolution of 
policing and justice responsibilities to the Northern Ireland Assembly. It makes a 
number of changes to the Northern Ireland Act 1998 (“the 1998 Act”) and to the 
Justice (Northern Ireland) Act 2002. 

2.  Clause 1 of and Schedule 1 to the Bill amend the menu of options of ministerial 
models provided for by the 1998 Act in relation to the establishment of a 
department with responsibility for policing and justice functions. The Bill provides 
that the arrangements initially put in place by the Assembly will come to an end in 
May 2012, by which time the Assembly will have had to agree to continue the 
model or agree alternative arrangements. 

3. Clause 2 of and Schedules 2 to 6 to the Bill provide for arrangements for the 
appointment and removal of judicial office holders. In broad terms, it is proposed 
that the Judicial Appointments Commission assume responsibility for appointments 
to listed judicial officers and for the Lord Chief Justice to exercise functions relating 
to the removal of listed judicial offices. It had been envisaged that these 
responsibilities would fall to the First and deputy First Ministers as had been 
provided for under the Justice (Northern Ireland) Act 2002. 

4. Clause 3 of the Bill amends a provision of the Juries (Northern Ireland) Order 1996 
and establishes the Director of Public Prosecutions for Northern Ireland as a 
corporation sole. 

5. Clause 4 of the Bill amends section 86 of the 1998 Act so as to extend the power 
when exercised in relation to an Order under section 4 of the 1998 Act. 

6. Clause 5 of the Bill deals with commencement and extent. It also contains an 
enabling power to make supplementary, incidental or consequential provision. 

7. The Bill contains four delegated powers, which are discussed below. 

Clause 4: Amendments to section 86 of the Northern Ireland Act 1998 

Power conferred on:   Her Majesty 

Power exercisable by:   Order in Council 

Parliamentary procedure:  Draft affirmative 

8. Section 86 of the 1998 Act provides for Her Majesty by Order in Council to make 
such provision as seems necessary or expedient in consequence of or for giving full 
effect to the Act or any Order under sections 4 or 6 of the Act. 

a) An Order under section 4 may provide for a reserved matter to become 
a transferred matter or vice versa, by amending Schedule 3 to the Act 
(which lists reserved matters). 

b) An Order under section 6 may specify functions which are to be 
treated, for specified purposes of the Act, as being, or not being, 
functions which are exercisable in or as regards Northern Ireland. By 
virtue of the legislative competence provisions in section 6 of the Act, 
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the effect of such an Order is to either extend or reduce legislative 
competence of the Assembly in those areas. 

9. The amendment to section 86 adds a new subsection (3A) which extends the 
enabling power when it is used in relation to an Order under section 4. In those 
circumstances a section 86 Order may (a) transfer to a United Kingdom authority a 
function previously exercisable by a Northern Ireland authority, or vice versa; (b) 
confer a function on a United Kingdom authority or a Northern Ireland authority; 
or (c) remove a function from a United Kingdom authority or a Northern Ireland 
authority. In particular this will allow executive functions relating to certain policing 
and justice matters to be transferred to the devolved administration in Northern 
Ireland without having to devolve the legislative competence for that subject area. 

10. No amendment is made to the parliamentary procedure which applies to section 86 
Orders. 

Clause 5(3): Power to make supplementary, incidental or consequential provision 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order 

Parliamentary procedure:  Draft affirmative 

11. Clause 5(3) provides a power to make supplementary, incidental or consequential 
provision for the purposes of, in consequence of or for giving full effect to any 
provision of the Act. Subsection (4) provides that an Order under subsection (3) 
may contain provision amending any Act or Northern Ireland legislation, any 
instrument made under an Act or Northern Ireland legislation, and transitory, 
transitional and savings provisions. The term “Northern Ireland legislation” is 
defined in Schedule 1 to the Interpretation Act 1978. 

12. Schedule 4 to the Act contains a considerable number of textual amendments to 
legislation (both primary and secondary) in order to transfer appointment and other 
related functions from the Lord Chancellor to the Northern Ireland Judicial 
Appointments Commission. Schedule 5 contains consequential amendments. The 
enabling power to make consequential amendments has been taken to deal with the 
possibility that a relevant provision may have been missed. Since this power enables 
consequential amendments to be made to primary legislation, the clause provides 
for the draft affirmative procedure to apply so as to allow the appropriate degree of 
parliamentary scrutiny. 

Clause 5(7) and (8): Powers (a) to make commencement order, and (b) to make 
transitory or transitional provision or savings in connection with the coming into 
force of any provision 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order 

Parliamentary procedure:  None 

13. Clause 5(7) provides for sections 2 and 3(1) of, and Schedules 2 to 6 to, the Act to 
be brought into force by commencement order. The provision allows different 
provisions to be brought into force on different days. Clause 5(8) contains a power 
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to make transitory or transitional provision or savings in connection with the coming 
into force of any provision of the Act. Such provision could be included in a 
commencement order or made in a separate order. As is usually the case, no 
parliamentary procedure is provided for in relation to a commencement order or 
transitional provisions order. 

Northern Ireland Office 

February 2009 

 

 

APPENDIX 2: BORDERS, CITIZENSHIP AND IMMIGRATION BILL [HL] — 
GOVERNMENT RESPONSE 

Letter to the Chairman from Lord West of Spithead, Parliamentary Under-
secretary of State, Home Office 

1. I have considered the points you have raised on the Borders, Citizenship and 
Immigration Bill in your Third Report of the 2008-09 sessions and thought it might 
be helpful to respond. 

Clause 8: Power of Treasury to modify Director’s functions 

2. We accept it is possible for an order under clause 8(b) to include provision whereby 
delegated legislative powers of HMRC become concurrently exercisable by the 
Director. However, this is highly unlikely to arise in practice, as HMRC currently 
have the policy (and thus the legislative) responsibility in relation to all the matters 
listed in clause 7(2) – a fact reflected in clause 7(3) – and it is not envisaged that 
there will be any change in that position. 

3. As the Committee rightly noted, it is only a convention that delegated legislative 
powers are exercised by Ministers. Indeed the Commissioners for Her Majesty’s 
Revenue and Customs (“the Commissioners”), who perform a similar role within 
HMRC to that which it is intended the Director should play in relation to customs 
revenue functions at the border, have the power to make statutory instruments (see 
for example sections 19, 23 and 42 of the Customs and Excise Management Act 
1979). It is only these statutory instruments which the Director could make by 
virtue of an order under clause 8 of the Bill. 

4. The Committee also expressed concern that the function of making statutory 
instruments, if it were to be made exercisable by the Director of Border Revenue, 
could then be delegated by the Director to another person under clause 9. There is 
no intention for the Director to delegate such an important function. If such a 
function were conferred on the Director by order under clause 8 that order could 
also provide that the function should not be delegated. 

5. Further, even if an order conferring a relevant function did not itself specify that the 
function could not be delegated, clause 9(3) requires the Director to maintain 
considerable control over the manner in which a delegated function is exercised, and 
requires that the person to whom it is delegated to comply with the Director’s 
directions in that respect. Accordingly, ultimate responsibility for the way in which a 
delegated function is exercised would rest with the Director. It is therefore in the 
Directors interests to ensure that any such delegation is to an appropriate person. 



8 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

6. Any order conferring functions on the Director will be subject to the affirmative 
procedure which I believe will provide sufficient parliamentary scrutiny of the 
conferral, and conditions, applied in relation to these functions. 

7. The Committee also expressed concerns about the level of Parliamentary 
accountability in relation to instruments made by the Director. However, as the 
Committee noted, the Director is subject to the general direction of the Treasury in 
clause 10(2). This mirrors the relationship which the Commissioners have with the 
Treasury by virtue of section 11 of the Commissioners for Revenue and Customs 
Act 2005, and would ensure that Treasury ministers were accountable to Parliament 
for functions (including the making of statutory instruments) exercisable by the 
Director just as they are accountable to Parliament currently for those functions 
when exercised by HMRC. 

Clause 38: Application requirements: family members 

8. Under existing section 6(2) of the British Nationality Act 1981, only spouses and 
civil partners of British citizens can benefit from the shorter qualifying period for 
naturalisation. Clause 38(2) amends section 6(2) to require an applicant to have a 
“relevant family association”. The details of what constitutes a “relevant family 
association” will be set out in regulations subject to the negative procedure. We 
have proposed this level of scrutiny to allow flexibility to add or remove new groups 
who will fall within the definition of relevant family association, and to amend the 
way those groups are defined. We think it is relevant that we intend to use the 
regulations to widen the scope of section 6(2), and therefore the groups of applicant 
who will benefit from the shorter qualifying period. It is our current intention to 
include, not only spouses and civil partners of British citizens, but also other groups 
such as unmarried and same-sex partners of British citizens or person with 
permanent residence leave. 

9. In addition, we believe that setting out who has a relevant family association in 
regulations subject to the negative procedure is comparable with other powers in 
primary legislation. Section 94 of the Immigration and Asylum Act 1999 defines the 
“dependant” of an asylum-seeker or supported person in regulations subject to the 
negative procedure. This is relevant for determining which dependants of asylum-
seekers or supported persons are themselves entitled to support. 

Clause 39: The qualifying period 

10. The Government is fully committed to introducing Active Citizenship and it is a key 
part of the new Path to Citizenship. Nevertheless, we are conscious that this is a 
novel area of policy and as such recognise the need to put in place appropriate 
safeguards should any operational difficulties emerge. 

11. To mitigate this risk we have already put in place a design group including 
representatives from local authorities and the third sector to advise us on the 
practicalities including the range of activities, the level of commitment and the most 
appropriate way we can verify that activities have taken place. 

12. However, we believe it is sensible to have the power to take account of the 
possibility that significant operational difficulties could necessitate the cessation of 
the condition. We believe that this power is extremely unlikely to be used, but that it 
represents a sensible safeguard. 
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13. I am grateful to the Committee for its report and I look forward to discussing these 
issues further in Committee. 

Home Office 

19 February 2009 

 

 

APPENDIX 3: HEALTH BILL [HL] — GOVERNMENT RESPONSE 

Letter to the Chairman from Lord Darzi of Denham, Parliamentary Under-
secretary of State, Department of Health 

1. Thank you for your consideration of the delegated powers in the Health Bill as part 
of the Committee’s Third Report, published 5 February 2009. I was pleased to note 
that the Committee was satisfied with the majority of our proposals. 

2. The Committee recommended changes to the level of scrutiny afforded to powers 
that relate to two important measures in the Bill – namely Quality Accounts and 
Trust Special Administrators. I am grateful to the Committee for these 
recommendations, which I am considering in preparation for the forthcoming stages 
in the Lords. 

Department of Health 

February 2009 
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