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Fifth Report 

POSTAL SERVICES BILL [HL] 

1. This Bill is about the restructuring of the Royal Mail group (Part 1), the 
Royal Mail pensions scheme (Part 2) and regulation of the postal services 
sector by the Office of Communications (OFCOM) (Part 3). A 
memorandum from the Department for Business, Enterprise and Regulatory 
Reform about the delegated legislative powers in the Bill and about powers to 
give directions is printed at Appendix 1. 

Part 2 — Pensions 

2. Part 2 of the Bill enables the Secretary of State to remove historic pension 
liabilities from the Royal Mail and take them into government. A number of 
powers are given to the Secretary of State to make orders or regulations, 
which are subject only to negative procedure. These are at clauses 15, 16, 17, 
18, 19, 20 and 23 and are all explained in the Department’s memorandum. 

3. Pensions in the public sector are generally governed by instruments subject 
to negative procedure even though the sums of money involved are 
considerable. Given that the arrangements under the Bill are slightly unusual 
in that they involve transferring historic liabilities into the public sector, and 
that the pension arrangements have attracted a certain amount of public 
attention, there is case for the more significant powers (those in clauses 15, 
16 and 17) to attract the affirmative procedure on the first exercise of the 
power.  (This would not be wholly unprecedented – orders under schedule 
11 to the Railways Act 1993, about pensions for railway workers, are subject 
to affirmative procedure.) However, in view of the great majority of 
precedents, the Committee is content that the negative procedure is not 
inappropriate for instruments under these powers. 

Clauses 29, 31 and 40 — Regulation of postal services 

4. Clause 28 requires OFCOM to carry out their functions in a way that they 
consider will secure the provision of a universal postal service. Clause 29(1) 
requires OFCOM by order to set out a description of the services to be 
provided as a universal postal service. This order would be a statutory 
instrument not subject to parliamentary procedure. The order is obviously 
important. However, the Bill itself sets out in some detail the minimum 
requirements for a universal postal service (clauses 29(3) to (7) and clause 
30) and it is left to OFCOM to describe exactly which services 
(incorporating the minimum) must be provided and the standards with 
which the services must comply. Given that Parliament will be able to debate 
and, if it wishes, amend the minimum requirements set out in the Bill, and 
that any order made by OFCOM will not be able to alter these minimum 
standards, the Committee does not find this inappropriate. 

5. Clause 31 provides for OFCOM to make regulations setting out the 
procedure that it will follow in designating the universal service provider; 
clause 40 provides for OFCOM to make regulations to facilitate the possible 
sharing of universal service obligations. Both powers are to be exercisable by 
statutory instrument not subject to any Parliamentary procedure. This is 
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consistent with the scheme of OFCOM’s existing functions set out in the 
Communications Act 2003 and the Committee does not consider this to be 
inappropriate. 

Clause 59(3) — Consequential provision 

6. Clause 59(3) enables orders subject to negative procedure to make “such 
other provision amending repealing or revoking any enactment as they 
consider necessary or expedient in consequence of any provision made by 
this Act”. The Department makes a case in its memorandum for this Henry 
VIII power to be subject only to negative procedure. The power is narrower 
than many other similar powers – it relates only to provision made by the Bill 
itself, not provision made by or under the Bill (which enables amendments to 
Acts to be made as a consequence of subordinate legislation which 
Parliament will not have seen when the Bill is passed), and it does not extend 
to incidental or supplemental provision. Schedule 10 to the Bill already 
contains several consequential amendments, and the use of the power in 
clause 59(3) may therefore be comparatively limited. Although the use of the 
negative procedure for a Henry VIII power is unusual, in this case the 
Committee does not consider it to be inappropriate. 

Schedule 8, paragraph 7(10) 

7. Schedule 8 details requirements to provide information to OFCOM for the 
purposes of Part 3 of the Bill. Paragraph 7 makes provision relating to the 
penalties for contravening those requirements, up to a maximum of £50,000 
(sub-paragraph (6)). Paragraph 7(10) contains a power for the Secretary of 
State to substitute a different maximum penalty by order subject to the 
affirmative procedure. The Committee considers the affirmative procedure to 
be appropriate, but notes that in so far as the power might be limited to take 
into account changes in the value of money (i.e. to respond to inflation), the 
negative procedure would be acceptable. 

Clause 52 – delegated powers memorandum 

8. Finally, for the avoidance of confusion we note that the delegated powers 
memorandum printed at Appendix 1 states that the power in clause 52 for 
the Secretary of State to give guidance (about the making by OFCOM of a 
contribution to the attainment of social or environmental policies) is subject 
to the affirmative procedure. Clause 52 actually provides for such guidance 
to be subject to the draft negative procedure, which the Committee considers 
to be appropriate. 

SAVING GATEWAY ACCOUNTS BILL 

9. This Bill introduces arrangements for new saving accounts for people of 
working age on lower incomes. The purpose and nature of the accounts are 
summarised on pages 2 and 3 of the Explanatory Notes, and HM Treasury 
has prepared a memorandum to explain the delegations of legislative power 
in the Bill and the associated arrangements for parliamentary control, printed 
at Appendix 2. We welcome the fact that HM Treasury also provided the 
Committee with a draft of the regulations1 to be made under the Bill. 

                                                                                                                                     
1 http://www.hm-treasury.gov.uk/d/draft_sga_regs_020209.pdf 
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10. The Bill confers more than thirty delegated powers. However, the principal 
features of the new accounts – who may hold them, how they are to be 
opened and provided, and how they are to work – are largely discernible from 
the provision in the Bill itself, with many of the delegated powers intended to 
provide necessary flexibility in fine-tuning the scheme.  

Clause 24(6) — Power to amend clause 24(5) 

11. Clause 24(6) contains a limited Henry VIII order-making power which is 
subject to the negative procedure. Clause 24(1) and (4)-(6) are concerned 
with arrangements for appeals under clause 23, and subsection (4) enables 
regulations to apply (with modifications) the provisions of existing tax, social 
security and other appellate regimes in any of the statutory provisions listed 
in subsection (5). But that list may be altered by an order under subsection 
(6). Given the very limited nature of this Henry VIII power, in this case we 
are content that the negative procedure is appropriate.  

MARINE AND COASTAL ACCESS BILL [HL] — GOVERNMENT 
RESPONSE 

12. We reported on this Bill in our First Report (HL Paper 12) and the 
Government have now responded by way of a letter to the Chairman from 
Lord Hunt of Kings Heath, Minister of State at the Department for 
Environment, Food and Rural Affairs, printed at Appendix 3. 
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APPENDIX 1: POSTAL SERVICES BILL [HL] 

Memorandum by the Department for Business, Enterprise and Regulatory 
Reform 

Introduction 

1. This Memorandum identifies every provision for delegated legislation in the Postal 
Services Bill and: explains its purpose; describes why the power has been left to 
delegated legislation rather than included in the Bill; and explains the choice of 
parliamentary scrutiny procedure provided for each power (affirmative, negative or 
none at all). In the interests of transparency, the Memorandum includes similar 
descriptions for certain other powers conferred by the Bill which are not strictly 
legislative but which the Department felt it should draw to the Committee’s 
attention. 

Background 

2. In December 2007, the Government commissioned an independent review of the 
UK postal services market (the Hooper Review) to consider how the universal 
postal service in the UK can be maintained. 

3. The review concluded that the universal postal service remains important to the 
UK’s national infrastructure and that its future is under threat. For the first time on 
record, letter volumes are falling each year as consumers make greater use of 
electronic media. The only company currently capable of providing a universal 
service throughout the UK is Royal Mail Group Ltd (Royal Mail). Royal Mail needs 
to respond urgently to the structural decline in the UK letters market in order to 
ensure it has a sustainable future. Hooper recommended a package of measures to 
tackle Royal Mail’s inefficiency, its pension fund deficit and the difficult 
relationships between the company, the unions and the regulator. 

4. The Postal Services Bill enables implementation of Hooper’s recommendations. 
First, it makes provisions for Royal Mail to enter into a strategic partnership by 
means of the sale of a minority share to a private sector company. Secondly, it 
makes provisions for the transfer of Royal Mail’s historic pension fund deficit to 
Government. Thirdly, it makes provisions for a new regulatory regime for the postal 
services sector, including transferring regulatory responsibility from Postcomm to 
Ofcom and making maintenance of the universal service the primary duty of the 
regulator in respect of postal services. 

5. The Department for Business, Enterprise and Regulatory Reform has considered 
the use of powers in the Bill as set out below and is satisfied that they are necessary 
and justified. 
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PART 1: RESTRUCTURING OF POST OFFICE AND ROYAL MAIL 

Clause 2: Meaning of “Post Office company” 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  No Parliamentary procedure 

6. Clause 2(1)(c) confers a power on the Secretary of State to designate a company 
should it meet the condition in clause 2(2) that it is owned in its entirety by the 
Crown immediately prior to designation. Provided that a company meets the other 
conditions in clause 2(1) it will meet the definition of a “Post Office company” for 
the purposes of the Bill. Those conditions are that such a company must be engaged 
in the provision of post offices and either be or have been a subsidiary of the original 
holding company i.e. Royal Mail Holdings plc (the top company in the Royal Mail 
group) or be in the same group as a company that is or was designated under this 
clause. Clause 1 requires that each Post Office company must at all times be owned 
in its entirety by the Crown. 

7. Clause 2(4) provides that key restrictions applying to the ownership of shares in 
Post Office Limited under the Postal Services Act 2000 cannot be repealed until 
Post Office Limited has been designated under clause 2(1). Post Office Limited is 
the only company currently engaged in the provision of Post Offices and 
consequently the power in clause 2(1) operates more like a duty in respect of it, 
since, until that company is designated, the existing ownership restrictions will 
remain. It is, therefore, not felt necessary for the initial Order under clause 2(1) to 
be subject to any Parliamentary procedure because it will have been debated during 
the parliamentary passage of the Bill. 

8. Thereafter, the power will provide flexibility to ensure that should Post Office 
Limited change the corporate structure of its business, the Secretary of State is able 
to designate other companies to which the restrictions in clause 1 should apply. 

9. Clause 2(3) provides that an order made under clause 2(1) may not be amended or 
revoked, thereby ensuring that primary legislation will be required to lift a 
designation. 

Clause 4: Meaning of “Royal Mail company” 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  No Parliamentary procedure 

10. Clause 4(1)(c) confers a power on the Secretary of State to designate a company 
should it meet the condition in clause 4(2) that it is publicly owned immediately 
prior to designation. Provided that a company meets the other conditions in clause 
4(1) it will meet the definition of a “Royal Mail company” for the purposes of the 
Bill. Those conditions are that such a company must provide a universal postal 
service and be or have been a subsidiary of the original holding company, i.e. Royal 
Mail Holdings plc, or in the same group as a company that is, or was, designated 
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under this clause. As a result of the provisions in clause 3, a Royal Mail company 
must at all times be publicly owned. 

11. Clause 4(4) provides that key restrictions applying to the ownership of shares in 
Royal Mail Group Limited under the Postal Services Act 2000 cannot be repealed 
until Royal Mail Group Limited has been designated under clause 4(1). Royal Mail 
Group Limited is the only company currently providing a universal postal service 
and consequently the power in clause 4(1) operates more like a duty in respect of it, 
since until that company is designated the existing ownership restrictions will 
remain. It is therefore not felt necessary for the initial Order under clause 4(1) to be 
subject to any parliamentary procedure because it will have been debated during the 
parliamentary passage of the Bill. 

12. Thereafter, the power will provide flexibility to ensure that should Royal Mail 
Group Limited change the corporate structure of its business, the Secretary of State 
is able to designate other companies to which the restrictions in clause 3 should 
apply. 

13. Clause 4(3) provides that an order made under clause 4(1) may not be amended or 
revoked, thereby ensuring that primary legislation will be required to lift a 
designation. 

Clause 5: Power to direct issue of certain securities 

Powers conferred on:   Secretary of State 

Power exercised by:   Direction 

Parliamentary procedure:  No Parliamentary procedure 

14. The provisions of clause 5 are similar in effect to section 63 of the Postal Services 
Act 2000. 

15. Subsection (1) provides the Secretary of State with a power to direct the issue of 
securities to the Secretary of State, to the Treasury or to the Secretary of State or 
Treasury’s nominee. Companies that may be the subject of a direction are Post 
Office companies, Royal Mail companies or companies in their groups. Under 
subsection (2) Post Office companies and Royal Mail companies may also be 
directed to issue securities to their parent company provided that the parent 
company is owned in its entirety by the Crown. 

16. Subsection (3) provides that directions under clause 5 may only be given to 
companies that are owned in their entirety by the Crown. 

17. Clauses 5(4) and (5) contain provisions relating to the form of directions and the 
treatment of shares issued consequent to any direction. Under clause 5(6) a 
direction may only be given with the consent of the Treasury and after the Secretary 
of State has consulted the proposed recipient and its ultimate holding company. 
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Clause 7: Transfer schemes 

Powers conferred on:   Secretary of State 

Power exercised by:   Direction 

Parliamentary procedure:  No Parliamentary procedure 

18. Clause 7 confers provisions relating to the making of transfer schemes to effect a 
reorganisation of the Royal Mail group of companies. The original holding company 
(i.e. Royal Mail Holdings plc) is empowered to make the transfer schemes under 
clause 9(1). Detailed provisions relating to the scope of any such transfer scheme 
are provided in Schedule 1. 

19. Under clause 7(6) the Secretary of State is given a power of direction to ensure that 
the original holding company makes a transfer scheme. This is a purely protective 
measure, and we would expect Royal Mail Holdings plc to exercise its power to 
make a transfer scheme under clause 9(1) without the need for any such direction. 

Clause 8: Transfer of employees otherwise than under transfer scheme 

Powers conferred on:   Secretary of State 

Powers exercised by:   Designation 

Parliamentary Procedure:  No Parliamentary Procedure 

20. Clause 8 relates to any agreements between companies in the Royal Mail group of 
companies which are owned in their entirety by the Crown which provide either for 
employees’ rights and liabilities under contracts of employment with one company 
to be transferred to another company in the group or for activities carried out by 
employees of one company for another (e.g. under a secondment agreement) to 
cease when the company for which those activities were being carried out decides to 
carry out those activities itself. 

21. The Secretary of State may designate either any contract of employment which is to 
be so transferred or any employee involved in the carrying out of such activities for 
another company in the group. On the coming into force of the agreement, the 
Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 
2006/246) (“the TUPE Regulations”) will apply in relation to the transfer of the 
designated contracts of employment, or cessation by the designated employees of 
the relevant activities, whether or not the provision made by the agreement 
constitutes a relevant transfer under the TUPE Regulations. 

PART 2: ROYAL MAIL PENSION PLAN 

22. The purpose of this Part of the Bill is, in the context of the partnership provisions, 
to enable the removal of some of Royal Mail’s historic pension liabilities from the 
company so that they are taken into Government. The exact nature of the historic 
liabilities which are removed will depend on a number of factors including 
Government’s key objective to protect taxpayers and the nature of any state aid 
clearance. The formal notification process for such approval is due to begin in 
March 2009 and it is anticipated that the process may take 12-18 months. 

23. The provisions in this Part of the Bill therefore provide a framework to enable the 
transfer of historic liabilities once state aid clearance has been obtained, as part of 
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the implementation of the key Hooper recommendations. It is envisaged that these 
powers will only be used when state aid clearance has been given by the European 
Commission, and a partnership between a third party and the Royal Mail has been 
agreed or is in the process of being finalised. 

24. This Part of the Bill enables the transfer of the liabilities which the Government will 
assume to a new scheme set up by the Government (“the new scheme option”). 
The Bill also enables Government to provide support to a separate segregated 
section of the Royal Mail pension scheme established by Government (“the 
sectionalised option”). The Government’s intention is to adopt the new scheme 
option but powers to create the Government supported sectionalised option are 
necessary to leave flexibility to allow for the outcome of the state aid application. In 
any case the power to sectionalise will be needed to allow for the creation of a 
separate segregated section in the Royal Mail pension scheme for certain pension 
liabilities in relation to Royal Mail employees currently engaged in the business of 
Post Office Limited. Post Office Limited will not be included in the partnership 
arrangement and so the pension arrangements for Post office will need to be 
segregated. 

25. This Part of the Bill has four main functions: 

• To enable the Secretary of State to establish a new statutory pay-as-you-
go pension scheme which may be used to provide benefits to members 
of the Royal Mail pension scheme. 

• To enable the Secretary of State to transfer existing pension rights from 
the Royal Mail scheme to the new scheme and for the corresponding 
removal of liabilities from the Royal Mail scheme. 

• To permit the Secretary of State to divide the Royal Mail pension 
scheme into sections, allocate assets, rights, liabilities and obligations 
between those sections and determine which employers will participate 
in them. 

• To permit the Secretary of State to transfer assets from the Royal Mail 
pension scheme to a new Government fund. 

26. This Part provides for further ancillary powers, including a power to require 
information to enable the Secretary of State to exercise powers under this Part and a 
power to make consequential changes to the Royal Mail pension scheme trust deed 
and rules and supporting documentation. 

27. A constraint on certain of the Secretary of State’s powers under this Part is set out 
in clause 19, which requires the Secretary of State to ensure when exercising them 
that the relevant pension rights in respect of each person who is or has been a 
member of the Royal Mail pension scheme (not just those who have rights which are 
transferred) is, in all material respects, at least as good immediately after the 
Secretary of State has exercised the power as the provision was immediately before 
the exercise of the power. The certain powers are the power under clause 16 to 
establish a new scheme or to transfer qualified accrued rights to a new scheme and 
the powers exercised under clause 17 or 18 of this Part. In addition there is a 
separate provision in relation to the Secretary of State’s power to transfer assets 
which requires that if this power is exercised the Secretary of State must ensure that 
the ratio of assets to liabilities in the Royal Mail pension scheme immediately after 
any assets transfer is at least equal to the ratio immediately before the asset transfer. 
The power to transfer assets cannot be exercised unless a power under either clause 
16 or 17 has been exercised to transfer liabilities. 



 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 11 

Clause 15: Definitions of “qualifying member of the RMPP” & “the qualifying 
time” 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

28. The Secretary of State may prescribe by order the members of the Royal Mail 
pension scheme who will be within either the new scheme or the section of the 
scheme which will be funded by Government (“the Government section”). These 
members are referred to as “qualifying members of the RMPP” (the Royal Mail 
Pension Plan) for the purpose of that order. It is intended that the new scheme will 
cover rights which such qualifying members have accrued to a specific time. This 
specific time will be prescribed by order by the Secretary of State and is referred to 
in the Bill as “the qualifying time”. 

29. Both the definitions of the “qualifying members” and the “qualifying time” will 
depend on a number of factors, principally those concerning state aid. It is therefore 
not possible to set out in the Bill which members of the RMPP will be qualifying 
members for the purposes of different clauses or the time of service which will form 
the “qualifying time”. These matters can only be determined once the outcome of 
the state aid reference is known, an agreement in principle has been reached with a 
strategic partner and consultation has taken place with the Trustees. Subject to 
these factors, it is the Government’s intention that qualifying time will be defined as 
the date of the Hooper Review publication and Government’s response on 16 
December 2008. 

30. It is envisaged that these powers would only be used as part of an order made under 
clause 16 (to set up a new scheme and to transfer liabilities) or an order under 
clause 17 which sets up a section of the RMPP into which members’ qualifying 
accrued rights would be put and the liabilities of which would be met by payments 
from the Secretary of State to the trustees. 

Clause 16: Transfer of qualifying accrued rights to new public scheme 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

31. Clause 16 provides the Secretary of State with two main powers, concerning the 
establishment of a new pension scheme and then the transfer of pension rights to 
the new scheme with consequent provisions. 

32. The first power is contained in subsection (1) and enables the Secretary of State to 
establish a new scheme for pensionable service in the Royal Mail pension scheme. 
This provision is closely modelled on the provisions in the Armed Forces (Pensions 
and Compensation) Act 2004 which gave the power to set up an armed forces 
pension scheme. 

33. The purpose of the new scheme is to provide pensions or other benefits in respect of 
the pensionable service of qualifying members before the qualifying date. As the 
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definition of qualifying accrued rights in clause 15 makes clear this covers the 
payment of pensions or other benefits to: 

• Current members of the scheme still in employment with Royal Mail 
who have accrued pension rights to future benefits through years of 
service up to the qualifying time (or others such as spouses who may 
have a claim in respect of such members) 

• Members of the scheme who have an entitlement to be paid now or in 
the future in respect of service up to the qualifying time (principally 
current or deferred pensioners) 

• Others entitled to payments now in respect of members’ service up to 
the qualifying time (e.g. widows or widowers of members). 

34. Subsection (3) sets out that the new scheme can provide increases to the amounts 
payable in respect of qualifying accrued rights. This would allow for example the 
payment of increases to reflect RPI. 

35. The second main power under this clause is to enable the Secretary of State to make 
an order transferring qualifying accrued rights from the Royal Mail pension scheme 
to the new scheme. This power is set out in subsection (2) and may be exercised 
without any requirement to obtain the approval or consent of anyone to the transfer 
(although this, and the other main powers under this Part, would only be exercised 
after consultation with the RMPP trustees). This power is similar in effect to section 
2 of the Armed Forces (Pensions and Compensation) Act 2004, which provides for 
certain defined pension and other rights to be paid by the Secretary of State. Both 
the powers referred to in the 2004 Act are subject to the negative resolution 
procedure. 

36. BERR intend that the powers to create a new scheme and to transfer accrued 
qualifying rights will only be used as part of a set of larger reforms of Royal Mail in 
line with the Hooper recommendations. The exact nature of these reforms will 
depend on the outcome of negotiations with any future strategic partner, the nature 
of any state aid clearance and consultation with the Trustees. For these reasons it is 
not possible to identify now the key parameters of any new scheme, or to include 
such information in the Bill. 

37. BERR recognises that the power to set up a new scheme under subsection (1) and 
to transfer qualifying accrued rights under subsection (2) are significant powers. 
The use of these powers will be determined by a combination of factors, notably the 
nature of any state aid clearance and the outcome of negotiations with a strategic 
partner and the consultation with the Trustees. These powers are also subject to the 
provisions in clause 19 of the Bill, which are described above and which provide a 
fundamental safeguard for members of the Royal Mail pension scheme. In addition, 
the power of the Secretary of State to make amendments to the rules of the new 
scheme is circumscribed by clause 19(6), which provides that no amendment can be 
made if it may adversely affect qualifying accrued rights unless the modification is 
made with prescribed consents or in a prescribed manner. For these reasons BERR 
believe that it is appropriate that the powers in subsections (1) and (2), and the 
power in clause 19(6) to make an order are subject to the negative resolution 
procedure. 

38. In addition to these two main powers there are a number of ancillary or 
consequential matters which may be included in orders made under this clause, 
either as provisions in an order made under subsections (1) and/or (2) or separately. 
Subsection (3) is intended to make it clear that the Secretary of State can exercise 
three types of discretionary powers in respect of the new scheme. The first is to 
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increase payments in respect of qualified accrued rights. The second is to make 
provision in the scheme to enable the payments of benefits other than on the basis 
that they are deferred. Clause 15(3) provides that in determining the qualified 
accrued rights of members of the new scheme they are to be calculated on the basis 
that they had terminated service. This power therefore permits the payment of 
benefits other than on a deferred basis. This may be useful in respect of ‘active 
members’ (i.e. members of the new scheme and the RMPP scheme) as it would 
enable the new scheme to make provision to treat an application for ill-health early 
retirement on the basis that the applicant was an active rather than deferred 
member. The third power is to include provision in the scheme to enable a transfer 
value to be paid in respect of a qualifying accrued right. BERR anticipate that the 
powers will be used initially as part of an order establishing the scheme or 
transferring liabilities. However, it is likely that the power to increase amounts 
payable in respect of qualified accrued rights may be used subsequently. This would 
be broadly similar to the power under section 39 of the Social Security Pensions Act 
1975 to make increases. Orders under section 39 are subject to the negative 
procedure and BERR believe that the negative procedure would be appropriate for 
any separate use of the powers under subsection (3). 

39. The new scheme will not fall within the existing definition of ‘occupational pension 
scheme’ or ‘public service pension scheme’ under section 1(1) of the Pension 
Schemes Act 1993, as it will not have been established by an employer for its 
employees. As a result, pensions legislation would not apply to the new scheme in 
the same way as it applies to other schemes in the public sector. Subsection (4) 
addresses this issue and permits the Secretary of State to deem that the new scheme 
be treated as an ‘occupational pension scheme’ for the purpose of any legislation 
specified in the order. 

40. Benefits in the Royal Mail pension scheme build up on a ‘contracted-out’ basis (i.e. 
at least part of the pension built up under the Royal Mail pension scheme replaces 
members’ entitlement to the earnings related element of the state pension). A 
scheme in which contracted-out benefits accrue is required to be contracted out 
under Part 3 of the Pension Schemes Act 1993, which requires a ‘contracting-out’ 
certificate to be issued by HMRC. The new scheme is not eligible to be contracted 
out because it is not established by an employer for its employees. Subsection (5)(a) 
and (b) enable the Secretary of State to designate the new scheme as a contracted-
out scheme for the purposes of Part 3 so that the provisions apply to the new 
scheme, with modifications to address the point that the new scheme (which will 
have no active members in current employment with the Government) will not 
easily fit into those provisions, which are aimed at schemes with current employees. 
It is anticipated that the powers under these two clauses would be exercised as part 
of an initial order establishing the scheme, but if they are exercised separately BERR 
believe that the negative procedure is the appropriate procedure. 

41. When exercising powers under this clause, the Secretary of State can delegate the 
administration of the new scheme to another person. This would enable the 
Secretary of State to delegate the administration of the scheme to those with the 
appropriate expertise, e.g. a professional pension scheme administrator. Similar 
delegation provision is set out in the Armed Forces (Pensions and Compensation) 
Act 2004. Again BERR believe that this would be included in an initial order setting 
up the new scheme. 

42. Subsection (6) states that an order under this section may have retrospective effect. 
BERR envisage that this power may be used to enable the new scheme to be 
established with effect from a date before an order is made under this clause. This 
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may be necessary if an effective date for the purpose of the transfer of liabilities has 
been agreed as part of a wider arrangement with a third party which precedes the 
date of an order. Additionally, this power would enable the new scheme rules to 
have retrospective effect, for example to ensure that the rules complied with changes 
in legislation. In this regard many pension schemes will have provision to make 
retrospective changes to rules, to for example allow time for consultation on the 
implementation of rule amendments following a change in legislation. 

Clause 17: Division of the RMPP into different sections 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

43. Subsection (1) of clause 17 provides powers for the Secretary of State to divide the 
Royal Mail pension scheme into sections, to make provision for the participation of 
different companies in different sections and to allocate assets, rights, liabilities and 
obligations between the different sections. It is envisaged that this would only be 
used to move qualifying accrued rights into a separate section which will be funded 
by Government, in the event that (due to state aid considerations) a new scheme is 
not created under clause 16. 

44. The power is primarily to be used in relation to Post Office Limited (“POL”). POL 
is a subsidiary of Royal Mail and staff working in POL are employed by Royal Mail 
and seconded to POL. POL would not be included in the strategic partnership with 
a third party, but would remain 100% Government owned and is anticipated will 
become a sister company of Royal Mail Group (RMG). Accordingly, there will be 
some restructuring, which is likely to include the transfer of POL employees from 
Royal Mail to POL and the creation of a separate section in the Royal Mail pension 
scheme for POL employees, with service to be funded in the future by POL, rather 
than by RMG. 

45. The clause is modelled on section 96 of the Transport Act 2000 which gives the 
Secretary of State power to ‘sectionalise’ the Civil Aviation Authority Pension 
Scheme (“the CAA pension scheme”). The powers under that section were subject 
to the negative resolution procedure. 

46. For the reasons discussed above in relation to clause 16, it is not possible at this 
time for the Secretary of State to finalise the “qualifying members of the scheme” or 
the “qualifying time” and therefore it is not possible to set out in the Bill which 
members will have “qualifying accrued rights” which could fall to be funded by the 
Secretary of State. The power to ‘sectionalise’ the Royal Mail pension scheme is a 
significant one. Its use will be subject to the requirements of clause 19 and will be 
determined by the combination of factors identified in respect of the use of the 
clause 16 central powers. Given the parameters within which the power can be 
used, BERR believe that a negative resolution procedure would be appropriate. 

47. Subsection (2) permits the inclusion of provision allowing the Secretary of State to 
provide the Trustees with the funds needed to discharge liabilities in respect of 
qualifying accrued rights if due (for example) to state aid considerations a new 
scheme is not created under clause 16. 

48. It is the Government’s intention to create the new scheme as described above. 
However given the uncertain outcome of the state aid process, the ‘sectionalised’ 
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option would mean that the Secretary of State would provide payments to the Royal 
Mail pension scheme in respect of qualifying accrued rights. The Trustees 
discretionary powers, for example to set a transfer value for a member’s accrued 
rights or to grant ill-health or other early retirement would affect the value of the 
qualifying accrued rights payable by the Secretary of State. Subsection (3)(b) 
addresses this by allowing provision to be made that discretionary powers are only 
exercisable with the consent of the Secretary of State. This would give the Secretary 
of State power to require the Trustees to obtain consent before exercising 
discretionary powers which could affect the value of the qualifying accrued rights 
and makes it clear that they could not amend the RMPP further to avoid requiring 
consent from the Secretary of State. 

49. This power to require consent is also relevant in relation to the Trustees’ powers to 
amend the scheme documentation. A similar power to amend the CAA pension 
scheme is contained in section 96(2) of the Transport Act 2000 and the 
Government believes that the provision in the Act is similar in nature to the 
requirement for consent made explicit in respect of the Royal Mail pension scheme 
in subsection (3)(b) of clause 17 of the Bill. Subsection (3)(a) provides a similar 
power to that set out in clause 16(3)(a) to increase payments. 

50. Subsection (5)(a) is included for similar reasons for the inclusion of clause 16(5)(a). 
BERR believe that these powers would be likely to be included in the initial 
sectionalising order, but if exercised separately believe that the negative resolution 
procedure is appropriate. 

51. Subsection (6) states that any order under this section may have retrospective effect. 
As with a new scheme established under clause 16, this may be necessary if an 
effective date for the transfer of liabilities has been agreed as part of a wider 
arrangement with a third party which precedes the date of an order. 

Clause 18: Amendments of the RMPP 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

52. Clause 18 enables the Secretary of State to make amendments of the RMPP scheme 
in connection with an order under clause 16 or 17. These may be necessary to make 
provision for the payment of further benefits. For example, this gives the Secretary 
of State power to make amendments of the RMPP scheme to provide that 
responsibility for certain enhanced benefits which may become due in the future in 
respect of pre and post qualifying accrued rights service would remain with the 
RMPP. 

53. Such a power would be exercisable only after consultation with the Trustees. It is 
probable that provision may be included in an order under clause 16 or 17 but if a 
separate order is made BERR believe that it should be subject to the negative 
resolution procedure. 

54. Subsection (3) states that an order under this section may have retrospective effect. 
Where a transfer of liabilities has been agreed as part of an arrangement with a third 
party which precedes the making of an order under clause 16 or clause 17, the 
Secretary of State may wish to make amendments to the RMPP documentation to 
reflect the transfer of liability. 
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Clause 19: Protection against adverse treatment 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

55. Subsection (6)(b) includes power to make an order modifying a new public scheme 
in a way which might adversely affect qualified accrued rights. This provision is 
modelled on section 3 of the Armed Forces (Pension and Compensation) Act 2004. 
The power in the 2004 Act is subject to the negative resolution procedure and 
BERR believe that it would be appropriate for the power in this clause. 

Clause 20: Transfer of assets of the RMPP 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

56. Where the Secretary of State exercises powers under clause 16 or clause 17 to take 
on responsibility for meeting liabilities in respect of qualifying accrued rights, it is 
intended that the Secretary of State can transfer assets from the Royal Mail pension 
scheme to the Government. The intention, subject to state aid considerations, 
would be to leave the company with a smaller amount of liabilities and matching 
level of assets at the point of any transfer. 

57. The power to make such a transfer is set out in clause 20, which permits such a 
transfer at the same time that an order is being made under clause 16 or clause 17. 
Assets transferred from the Royal Mail scheme may be held in a fund established by 
the Secretary of State and any cash held may be paid into the Consolidated Fund. 

58. Clause 21 makes an important additional requirement for the making of a clause 20 
order. Subsection (1) sets out that the Secretary of State must ensure that the ratio 
of assets to liabilities in the Royal Mail pension scheme immediately after such an 
order is made is at least equal to the ratio of assets to liabilities immediately before 
the order is made. For the purpose of calculating liabilities where a clause 17 
(‘sectionalising’) order is made the liabilities for which the Secretary of State has 
assumed responsibility are deemed to be extinguished when the assets transfer is 
made and are therefore not part of the Royal Mail scheme liabilities after transfer. 

59. Assets and liabilities are to be valued by a person prescribed by and in a manner 
prescribed by the Secretary of State under clause 21(4) (which is similar in ambit to 
the provision in section 75(5) of the Pensions Act 1995 concerning the valuation of 
assets and liabilities in an occupational scheme for the determination of deficits). In 
accordance with clause 24 the Secretary of State is required to consult the scheme 
Trustees before appointing a person to value the scheme assets and liabilities and 
setting the basis for such valuation, and also before exercising any asset transfer 
power under clause 20. 

60. Although an assets transfer order can only have effect after a new scheme or 
sectionalising order is made, it is intended that an order is made at the same time as 
the clause 16 or clause 17 order. The reason for the delay in taking effect is that 
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there will be some time between an order being made and assets being valued before 
a transfer is effected. 

61. Given the constraints placed on clause 20 by clause 21, BERR believe that the use 
of this power should be governed by the negative procedure. 

Clause 22: Taxation 

Powers conferred on:   Treasury 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

62. Subsection (1) of clause 22 provides powers for the Treasury to vary the way tax 
would have effect on the new scheme, its members and a fund established by the 
Secretary of State and subsection (2) explicitly provides that the scheme may be 
treated as a registered pension scheme. Subsection (3) provides powers for the 
Treasury to vary the way tax would have effect on the RMPP and its members and 
in relation to the tax consequences that could arise from the changes. 

63. These powers may be necessary to ensure that the tax position of the scheme and 
members following the arrangements made under the provisions in this Part is 
broadly similar to what the tax position was prior to the changes. The powers are 
also necessary to ensure that provision may be made in relation to Royal Mail group 
companies should it prove necessary to prevent a tax charge arising as a 
consequence of the proposed changes. Until arrangements are finalised it cannot be 
determined precisely what provisions will be needed to modify the tax rules so the 
tax rules cannot be set out in the Bill. Subsection (5) provides that the regulations 
may have retrospective effect except where tax relief is withdrawn or tax is charged. 

64. As the modifications in clause 22 are intended to safeguard the tax position of the 
relevant pension schemes and their members and any fund set up to handle the 
assets, and possibly to prevent a consequential tax charge arising on a small number 
of Royal Mail group companies, BERR believe that the negative resolution 
procedure is appropriate. 

Clause 23: Information 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

65. Clause 23 provides power for the Secretary of State to make provision requiring any 
person specified by the Secretary of State to disclose information to the Secretary of 
State for any purpose of Part 2 of the Bill. 

66. Such a power is seen as necessary to protect the Government’s economic interests, 
because it may be needed before the other pensions powers can be exercised to 
enable it to obtain full details of the liabilities and assets in the RMPP (and, in 
particular, the liabilities that the Government may be taking on). 

67. The power is limited. The Secretary of State can only require information to be 
provided which is needed for the purpose of the pension provisions. Given that 
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limitation, BERR believe that the use of this power should be governed by the 
negative procedure. 

PART 3: REGULATION OF POSTAL SERVICES, ETC 

Clause 26: Postal operators 

Powers conferred on:   Secretary of State 

Power exercised by:   Regulations 

Parliamentary procedure:  Affirmative 

68. Clause 26(4) provides that a person is not to be regarded as a postal operator by 
reason only of receiving postal packets in the course of acting as an agent for, or 
otherwise on behalf of, another. Clause 26(5) enables the Secretary of State by 
regulations to prescribe circumstances in which Clause 26(4) should not apply. 

69. The reason for these provisions is to ensure that providers of postal access facilities 
only, who act as purely passive receivers of mail which is then fed into the network 
of a postal provider, in the capacity of agent or subcontractor of a postal operator, 
should not be caught within the definition of postal operator through the activity of 
“receiving” postal items, and thereby subject to the full regulation provided by Part 
3 of the Bill. The power in clause 26(5) enables the Secretary of State to prescribe 
circumstances in which this exception is not to apply should it be considered 
necessary to regulate such persons in the future as the market develops. The power 
is exercisable by regulations which will be subject to the affirmative procedure. The 
affirmative procedure is considered appropriate since the exercise of the power 
could have the effect of widening the scope of regulation under Part 3 of the Bill. 

Clause 29: The universal postal service 

Powers conferred on:   Office of Communications (“Ofcom”) 

Power exercised by:   Order 

Parliamentary procedure:  No parliamentary procedure 

70. Clause 29 requires Ofcom to make a universal postal service order to set out a 
description of the services they consider should be part of the universal postal 
service and the standards with which those services must comply. 

71. Ofcom must ensure that this order includes as minimum certain services as part of 
the universal postal service, which include but go beyond what is required by the 
amended Postal Services Directive. These are set out in clause 29 and include at 
least one delivery and one collection of postal packets every working day, a service 
of conveying postal packets from one place to another by post at affordable prices 
determined in accordance with a uniform public tariff and a registered and insured 
items service. Ofcom will inform itself before making or reviewing the universal 
postal service order by carrying out a review of the postal services market. 

72. The procedure that applies to this order-making power is, by virtue of clause 53 of 
the Bill that of section 403 of the Communications Act 2003. This provides 
amongst other things that before making an order Ofcom must give notice of their 
proposal to do so to such persons representative of the persons likely to be affected 
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by the proposals as Ofcom thinks fit; to publish a notice of their proposal in such a 
manner as they think appropriate and to consider any representation made to 
Ofcom before the time specified in the notice. It will not be subject to parliamentary 
procedure because through the passage of the Bill Parliament has entrusted to 
Ofcom, the independent regulator, the duty to determine by way of market review 
what is needed to be part of the universal postal service in the UK. 

Clause 31: Designation of universal postal services provider 

Powers conferred on:   Ofcom 

Power exercised by:   Regulations 

Parliamentary procedure:  No parliamentary procedure 

73. Clause 31 provides for the designation of universal postal service providers. Ofcom 
are only able to impose Designated USP conditions on designated universal service 
providers, where it appears to them necessary to secure the universal service in 
accordance with the standards set out in the universal postal service order. These 
conditions can include requiring a provider to provide a universal postal service or 
part of a universal postal service throughout the United Kingdom, to ensure 
sufficient access points and to provide free services for the blind. 

74. Clause 31(3) provides that the procedure to be followed for the making of a 
designation of a universal postal services provider must be provided for in 
regulations made by Ofcom. It further provides for the procedure to be followed on 
a review of a designation also to be provided for in regulations. Since it is Ofcom 
which will be responsible for deciding the services that should be included as part of 
the universal service and will be under the duty to exercise their functions in a way 
that will secure the universal service, Ofcom will be best placed to decide whether 
there is a need to designate and who should be designated. Therefore, it is thought 
unnecessary to provide for any particular parliamentary procedure for these 
regulations. 

75. For the purposes of clause 40 (review of the financial burden on the universal 
service provider of complying with its universal service obligation), the method of 
calculation of the financial burden is any method of the calculation of financial 
burden set out in regulations under clause 31. 

Clause 41: Sharing of burden of designated universal service provider conditions 

Powers conferred on:   Ofcom 

Power exercised by:   Regulations 

Parliamentary procedure:  No parliamentary procedure 

76. Clause 41 provides for the making by Ofcom of regulations concerning whether it is 
or would be unfair for the universal service provider to bear or continue to bear the 
burden of complying with its universal service obligations, and the extent of any 
unfairness. 

77. Subsection (3) provides that the making of determinations on whether it is, or 
would be unfair for a service provider to bear the burden of complying with 
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universal service conditions (and the extent of that unfairness) must be in 
accordance with regulations made by Ofcom. 

78. Subsection (5) provides that the assessment, collection and distribution of 
contributions from providers of postal services and/or users of such services towards 
the burden of meeting universal service obligations must be carried out in 
accordance with a mechanism provided for in a scheme contained in regulations 
made by Ofcom. 

79. Subsection (6) provides that Ofcom must exercise theist powers to make regulations 
under this section in a manner they consider will secure that a cost-sharing scheme 
operates in an objective, proportionate and transparent manner, does not involve 
undue discrimination and avoids (or at least minimises) distortion of competition. 

80. These provisions are largely based on the model provided by section 71 of the 
Communications Act 2003 which gives effect to very similar mechanisms for the 
funding of universal service obligations specified in articles 12 and 13 of Directive 
2002/22/EC on universal service users’ rights relating to electronic communications 
networks and services. 

81. Although the regulation making powers under this section are not subject to 
parliamentary procedure, the procedures and safeguards specified in section 403 of 
the Communications Act 2003 apply to the exercise of these powers by Ofcom by 
operation of clause 53 of the Bill. Section 403 of the Communications Act 2003 
imposes, amongst other things, duties on Ofcom to consult, publish notices of their 
proposals and consider representations made. 

Clause 42: Notification by postal operators 

Powers conferred on:   Secretary of State 

Power exercised by:   Regulations 

Parliamentary procedure:  Negative 

82. Clause 42(1) provides that the Secretary of State may make regulations requiring 
persons to notify Ofcom before they carry on business as a postal operator. The 
Secretary of State must consult Ofcom before making such regulations (Clause 
42(2)). The regulations may make provision with appropriate modifications 
corresponding to sections 33-37 of the Communications Act 2003 (requirements to 
notify before carrying on a regulated activity)(Clause 42(3)). 

83. The types of provision that will be made are detailed in sections 33-37 of the 
Communications Act 2003 e.g. procedure for notification, what information can be 
required for a notification and penalties for non-compliance with notification 
requirements. This power is delegated to avoid prescribing detailed technical 
requirements on the face of the Bill. The negative resolution procedure is 
considered appropriate because Parliament can see what types of provision will be 
able to be made in exercise of these powers. 

84. Subsection (4) provides for the maximum penalty that may be imposed by 
regulations under this clause, to limit the impact of the scope of this power with 
respect to sanctions. 
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Clause 51: General restriction on disclosure of information 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary Procedure:  Affirmative 

85. Clause 51 provides that information obtained by virtue of Part 3 which relates to the 
affairs of an individual or to a particular business must not be disclosed during the 
lifetime of the individual or so long as the business is carried on, except as provided 
by its provisions. There is a list in subsection (2) of when disclosure is permitted. 
This includes permitting disclosure for the purposes of any civil proceedings 
brought by virtue of this Part or any prescribed enactments or instrument and any 
other prescribed circumstances or any other prescribed purpose. 

86. “Prescribed” is defined in subsection (3) as meaning prescribed by order of the 
Secretary of State. This order is subject to the affirmative resolution procedure. 

87. Both the Communications Act 2003 (sections 393) and the Postal Services Act 
2000 (section 119 and Schedule 7) have similar provision in relation to permitted 
disclosure. However, these Acts actually list the functions and enactments in 
relation to which disclosure is permitted. Currently there is a greater number of 
enactments in relation to which disclosure is permitted in the Postal Services Act 
2000 than there is in the Communications Act 2003. The policy is to align these 
provisions, whilst retaining any additional disclosure gateways currently in the 
Postal Services Act 2000 that are necessary. The power in clause 52 allows the 
Secretary of State to fill in this detail. 

88. The affirmative resolution procedure is considered appropriate because it is 
considered a matter about which Parliament should have the opportunity to debate 
and it follows the provision of a similar power under section 393(11) of the 
Communications Act 2003. 

Clause 52: Duties in relation to social and environmental matters 

Powers conferred on:   Secretary of State 

Power exercised by:   Guidance 

Parliamentary procedure:  Affirmative 

89. Clause 52(1) provides for the Secretary of State to give guidance about the making 
by Ofcom of a contribution to the attainment of social or environmental policies. 
Ofcom must have regard to this guidance when carrying out its functions in relation 
to postal services. Before making such guidance the Secretary of State must consult 
Ofcom, the National Consumer Council and any other person the Secretary of State 
considers appropriate. 

90. The guidance given by the Secretary of State may affect the way in which Ofcom 
carries out its statutory functions, including decisions in respect of access to the 
postal network. It is therefore appropriate that Parliament should have an 
opportunity to scrutinise the guidance. 
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Schedule 7 paragraph 7: Calculation of turnover 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary procedure:  Affirmative 

91. Schedule 7 provides for the enforcement of regulatory requirements. Ofcom may 
give a notification that they are reasonable grounds to believe a person is 
contravening or has contravened a regulatory requirement. Where a notification has 
been given, Ofcom have allowed an opportunity for representations, and the period 
for representations has ended. Ofcom may give an enforcement notification if they 
are satisfied that the person is in contravention and steps have not been taken for 
complying with the requirement and remedying the consequences of the 
contravention. This requires the person notified to comply with requirements and/or 
take remedial steps. There is a duty to comply with the notification, which is 
enforceable in civil proceedings. 

92. Ofcom may impose a financial penalty on a person who has been given a 
contravention notification or an enforcement notification. Penalties must be 
appropriate, proportionate and not more than 10% of turnover of the person’s 
postal services business for the relevant period, calculated in accordance with any 
rules made by order by the Secretary of State. It is considered appropriate to have a 
power to set this out in secondary legislation to avoid prescribing detailed technical 
requirements on the face of the Bill. Such an order is subject to affirmative 
resolution procedure. The affirmative resolution procedure is considered 
appropriate because it is considered that Parliament should have an opportunity to 
debate these rules and this continues the position as it was in relation to these 
matters in the Postal Services Act 2000 (section 122(12)). 

Schedule 8 paragraph 10: Maximum penalty 

Powers conferred on:   Secretary of State 

Power exercised by:   Order 

Parliamentary Procedure:  Affirmative procedure 

93. The maximum penalty that Ofcom may impose by order for the contravention of 
information requirements is set in paragraph 7(6) to Schedule 8 as £50,000. 
Paragraph 7(10) provides that the Secretary of State may by order substitute a 
different maximum penalty for contravention of information requirements. This 
power is needed to ensure that the maximum penalty may be updated to be in line 
with changing circumstances. The affirmative procedure is considered appropriate 
here because the maximum penalty is something that Parliament should have the 
opportunity to debate. 
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PART 4: GENERAL 

Clause 57: Orders and regulations made by the Secretary of State or the Treasury 

94. This clause provides for a number of matters that may be included in orders and 
regulations made under the Bill. These include incidental, supplementary, 
consequential, transitional and savings provisions. 

Clause 59: Consequential amendments and repeals 

Powers conferred on:   The Secretary of State or the Treasury 

Power exercised by:   Order 

Parliamentary procedure:  Negative 

95. Clause 59(3) provides that the Secretary of State or the Treasury may by order 
make such other provision amending, repealing or revoking any enactment as they 
consider necessary or expedient in consequence of any provision made by or under 
this Bill. Enactment in this context includes an enactment contained in, or an 
instrument made under, an Act of the Scottish Parliament, Northern Ireland 
legislation or a Measure or Act of the National Assembly for Wales. 

96. Certain necessary consequential amendments have already been identified and are 
included in Schedule 9 to the Bill. This power is provided in order to ensure that 
any consequential amendment which has not yet been identified as being required 
to date may be made once it is identified. 

97. The power is confined to making consequential amendments. It does not extend to 
incidental or supplementary amendments to legislation. In addition, this power 
could not be used to amend provisions of this Bill. For these reasons the negative 
resolution procedure is considered appropriate. 

98. There are a couple of precedents for the use of a negative resolution instrument for 
consequential amendments. The first is section 26 of the Welfare Reform Act 2007 
(section 28 contains details of the parliamentary procedure applied to the power in 
section 26). The same approach was also taken in section 57 of the Child 
Maintenance and Other Payments Act 2008. In both cases, the Delegated Powers 
and Regulatory Reform Committee was satisfied that, due to the limited nature of 
the power (i.e. that it was a power to make consequential amendments and did not 
extend to incidental or supplementary provisions) it was not inappropriate for the 
negative resolution procedure to be used. 

Clause 60: Short title, commencement and extent 

Powers conferred on:   Secretary of State or Treasury 

Power exercised by:   Order 

Parliamentary procedure:  No parliamentary procedure 

99. Clause 60(3) of the Bill contains a power to commence the majority of the Bill 
provisions by order. 

100. Clause 60(4) contains a power which enables the Secretary of State or the Treasury 
to make by order such transitional provision and savings as they consider necessary 
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or expedient in connection with the commencement of any provision made by this 
Act. 

101. This power is required to enable the Secretary of State to ensure a smooth 
transition, in particular between the system of regulation of postal services currently 
in place under the Postal Services Act 2000 and the current licensing regime, and 
the new regulatory authorisation system which Ofcom will administer. It is not 
considered necessary to have a parliamentary procedure for these orders, given that 
the provisions which may be made under this clause will be purely transitional and 
saving and will relate back to provisions of the Bill which will be debated during its 
passage through Parliament. 

Department for Business, Enterprise and Regulatory Reform 

February 2009 
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APPENDIX 2: SAVING GATEWAY ACCOUNTS BILL 

Memorandum by HM Treasury 

Introduction 

1. This Memorandum describes the purpose of the Saving Gateway Accounts Bill; 
identifies the provisions of the Bill which confer powers to make delegated 
legislation; and explains in each case why the power has been taken and the nature 
of, and reason for, the procedure selected. This Memorandum relates to the Bill as 
brought from the House of Commons on 26 February 2009. 

Background and purpose of the Bill 

2. This Bill provides for the creation of Saving Gateway accounts. 

3. The Saving Gateway is a cash saving scheme, intended to promote saving and 
financial inclusion for working age people on lower incomes. Eligible people will be 
able to open accounts, which will be offered by financial institutions that have been 
approved for that purpose by the Commissioners for Her Majesty’s Revenue and 
Customs. Saving Gateway accounts will last for two years, and will then rollover 
into mainstream accounts. The Government will make a contribution for each 
pound saved in the scheme. 

4. The Bill contains 32 clauses. 

Territorial coverage 

5. The provisions of the Bill have effect throughout the United Kingdom. 

6. Clause 26 amends Schedule 2 to the Northern Ireland Act 1998 to make Saving 
Gateway accounts an “excepted matter” for the purposes of that Act. This will 
ensure that matters relating to Saving Gateway accounts will always be dealt with by 
way of a UK-wide Act. Clause 18 amends the Social Security Administration 
(Northern Ireland) Act 1992, in order to extend the existing information-sharing 
gateway between Her Majesty’s Revenue and Customs (HMRC) and the 
Department for Social Development in Northern Ireland. This is to allow HMRC 
to determine the eligibility of people in Northern Ireland. 

Parliamentary scrutiny 

7. It is submitted that the regulation and order making powers in the Saving Gateway 
Accounts Bill are neither novel nor contentious. To a considerable extent, the 
powers – and the regulations and orders to be made under them – are or will be 
modelled on existing provisions for the Child Trust Fund (CTF) and for Individual 
Savings Accounts (ISAs). 

8. The provisions for ISAs are, almost exclusively, set out in secondary legislation, 
under the powers originally contained in section 333 of the Income and Corporation 
Taxes Act 1988, and are subject to the negative procedure.2 

9. Similarly, the provisions for the CTF are set out in the Child Trust Fund Act 2004 
(CTFA 2004) and regulations made under that Act. CTFA 2004 contains a large 

                                                                                                                                     
2 Those powers can now be found in sections 694 to 701 of the Income Tax (Trading and Other Income) Act 

2005.  
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number of regulation-making powers, most of which are subject to the negative 
procedure. 

10. Financial institutions that administer ISAs and the CTF, and their representative 
bodies, are used to having detailed rules set out in regulations. The powers given by 
primary legislation for both ISAs and the CTF have allowed practical solutions to 
be developed in response to issues raised by the industry and to the experience of 
consumers, as well as enabling Government policy to respond to wider regulatory 
developments unforeseen at the time primary legislation was put in place. 

11. It is submitted that it is desirable to reproduce the same ability to respond in a quick 
and targeted manner in respect of the Saving Gateway. This will provide flexibility 
for the scheme to be adapted in future, in order to ensure that it continues to meet 
its objectives of promoting saving and financial inclusion for the target population, 
and to respond to changing circumstances. 

12. The delegated powers in the Bill, and the provisions for the exercise of those 
powers, aim to provide both the required flexibility and the appropriate level of 
Parliamentary scrutiny. For all of the delegated powers, the first use will be subject 
to the affirmative procedure and subsequent uses will be subject to the negative 
procedure. There are five exceptions to this: 

• Every use of the delegated powers that affect eligibility (in clauses 
3(1)(b), 3(4) and 3(6)), and of the power to set the match rate (in 
clause 8(1)), will be subject to the affirmative procedure. 

• Every use of the order-making power in clause 24(6) will be subject to 
the negative procedure on each use. 

13. It is submitted that making the first exercise of any of the powers, with the exception 
of the power in clause 24(6), subject to the affirmative procedure and relying 
primarily on the negative procedure for the future exercise of those powers draws an 
appropriate balance between allowing Parliament to fully scrutinise the exercise of 
these powers and providing the flexibility to adapt the scheme in the future. 

14. Draft regulations showing how the Government intends to use the powers granted 
by the Bill were published on 2 February 2009. As the explanatory notes that 
accompanied the draft regulations explain, the detail of the regulations remains 
subject to discussion and further comment from interested parties. The publication 
of this draft therefore does not constitute a formal laying of draft regulations before 
Parliament. 

15. There are some areas to be dealt with in regulations that are not covered in full by 
the draft regulations, or which are currently subject to square brackets within the 
draft. These areas are identified in the explanatory notes that accompanied the draft 
regulations. Further consideration of these areas is required but, where possible and 
appropriate, the explanatory notes indicate the Government’s intended use of the 
regulation-making power in those areas. 

Overview of delegated powers 

16. There are delegated powers at clauses 2(2) and (3); 3(1) and (4) to (7); 4(1) to (3); 
5; 6 (2), (4) and (5); 7; 8(1) and (4); 9(1); 10; 11; 12; 13; 14(1) and (3); 16(2) and 
(3); 17(1) and (3); 24(4) and (6); 27(2); and 30. There are two Henry VIII powers 
in this Bill, at clauses 3(6) and 24(6). 

17. The remainder of this Memorandum explains why each delegated power in the Bill 
has been taken and the nature of, and reason for, the procedure selected. References 
to the appropriate parliamentary procedure are to the procedure to be adopted on 
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the second and subsequent exercise of those powers – as noted above, the first use 
of all of the powers in the Bill, other than the order-making power in clause 24(6) – 
will be subject to the affirmative procedure. 

Clause 2 

Powers:   To make provision in relation to notices of eligibility. 

Procedure:  Negative. 

18. Clause 2 provides that HMRC must issue a notice of eligibility to all eligible persons 
(as defined in clause 3). Clause 2(2) enables regulations to be made setting out the 
information that must be included in such a notice, and the way and form in which 
that notice must be issued. 

19. Clause 2(3) enables regulations to provide that HMRC may issue a further notice of 
eligibility (subsequent to that issued under clause 2(1)), in prescribed 
circumstances. This will allow HMRC to issue notices of eligibility to eligible 
persons who wish to open Saving Gateway accounts, but whose initial notice of 
eligibility has expired. It will also provide the flexibility for a further round of notices 
of eligibility to be sent to all, or some, eligible people in the future, without the need 
to amend primary legislation. This may, for example, be felt to be desirable as a way 
of encouraging further take up of the scheme. 

20. These are considered to be primarily administrative details, which would not be 
appropriate for primary legislation. These regulation-making powers will be subject 
to the affirmative procedure on their first use, but it is submitted that on subsequent 
uses the negative procedure is the most appropriate procedure for dealing with any 
changes to this type of administrative provision. This will also provide flexibility to 
amend the operation of the scheme in the light of other developments. There are 
precedents for such an approach, for example section 5(1) of CTFA 2004 provides 
for regulations, subject to the negative procedure, to prescribe the form of the CTF 
voucher. 

Clause 3 

Powers:   To make provision in relation to eligibility, including that a person must 
have a connection with the UK to be an eligible person; to prescribe 
conditions that must be satisfied for a person to be an eligible person by 
reason of entitlement to working tax credit or child tax credit; and to add 
or remove a tax credit or benefit from the list set out in clause 3(2) and 
make consequential amendments to the remaining provisions of the 
section. 

Procedure: Affirmative. 

21. Clause 3 defines what is meant by an eligible person for the purposes of the Bill. An 
eligible person will be a person who is entitled to one or more of the benefits and tax 
credits listed in clause 3(2). 

22. Clause 3(1) provides that a person will only be an eligible person if they also have a 
connection with the United Kingdom of a kind specified in regulations. In 
prescribing what that connection should be the Treasury will take full account of 
European law, and in particular any relevant European Regulations or Directives. 
This power has been taken to provide the Government with the flexibility to 
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respond to any future changes in the wider legal position provided for by such 
Regulations or Directives, or the wider legal position in relation to residency, 
without the need for further primary legislation. 

23. Clause 3(4) enables regulations to provide that a person is an eligible person by 
reason of entitlement to either working tax credit or child tax credit only if 
prescribed conditions are satisfied. Clause 3(5) enables regulations under clause 
3(4) to, in particular, include conditions by reference to a person’s income or 
entitlement to social security benefits, or to apply or make provision similar to any 
provision of or made under the Tax Credits Act 2002. 

24. The Government intends to use the powers given by clauses 3(4) and (5) to make 
regulations to restrict eligibility on the basis of tax credits to those with a relevant 
income not greater than the child tax credit threshold, which is £15,575 in 2008-09 
(and will rise to £16,040 in 2009-10). 

25. Regulations under clauses 3(4) and 3(5) will also provide that people who are 
entitled to tax credits by virtue of section 7(2) of the Tax Credits Act 2002 (which 
gives them automatic entitlement to tax credits as a result of their entitlement to a 
prescribed social security benefit) will be eligible for the Saving Gateway. 

26. It is submitted that the details of how entitlement to tax credits will determine 
eligibility for the Saving Gateway are not suitable for primary legislation. The power 
to make provision in delegated legislation will provide the necessary flexibility to 
respond to any changes in the tax credits system in the future. In particular, 
allowing regulations to specify the conditions that must be met in relation to income 
provides the flexibility to respond to changes in the child tax credit threshold, and to 
enable different thresholds to be set for child tax credit and Saving Gateway 
purposes where appropriate. 

27. Clause 3(6) enables the Treasury, by order, to add a benefit or tax credit to the list 
in clause 3(2); and to remove or amend a paragraph of that subsection. This is a 
Henry VIII power, to amend primary legislation by order. The powers in clause 3(6) 
have been taken to provide the Government with the flexibility to alter the list of 
qualifying benefits and tax credits in the future, without the need for further primary 
legislation. This may be necessary to ensure that the scheme continues to reach its 
target population, or to respond to any future changes in the benefit or tax credits 
systems. 

28. Clause 3(7) specifies that an order made under clause 3(6) may make consequential 
amendments to the rest of clause 3, and may in particular amend either or both 
clause 3(4) or 3(5), or make provision corresponding to either of those subsections. 
That power may, for example, need to be exercised where the Government wishes 
to use the order-making power under clause 3(6) to add a tax credit or benefit to the 
list set out in clause 3(2), but wishes to provide that a person will only be an eligible 
person by reason of entitlement to that tax credit or benefit if they satisfy prescribed 
conditions. 

29. These delegated powers will be subject to the affirmative procedure on every use. 
This is considered to be appropriate as amendments to delegated legislation under 
clause 3, or to clause 3 itself, will affect who is and is not eligible to open a Saving 
Gateway account. As this will form one of the most significant elements of the 
Saving Gateway scheme, it is considered appropriate that any changes concerning 
eligibility should be subject to full parliamentary scrutiny. 

30. This follows the precedent of sections 2(7) and 10(2) of CTFA 2004, which relate 
to children’s eligibility for the CTF, and which allow for regulations to be made 
subject to the affirmative procedure. 
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Clause 4 

Power:   To make provision relating to accounts. 

Procedure: Negative. 

31. Clause 4 enables regulations to be made imposing requirements on providers of 
accounts, and to set out requirements relating to accounts. 

32. Clause 4(1) provides that Saving Gateway accounts may only be held with a person 
(“an approved account provider”) who has been approved for that purpose by 
HMRC in accordance with regulations. It is considered that the administrative and 
technical details of the approval process would not be appropriate for primary 
legislation. There are a number of precedents for such an approach, for example 
providers of CTFs and ISAs also have to be approved by HMRC in accordance 
with regulations. 

33. Clause 4(2)(a) provides the power to prescribe the ‘maturity period’ in regulations. 
At the end of the maturity period the account holder will become entitled to a 
maturity payment (see below). It is intended that regulations will set the maturity 
period at twenty-four months. It is considered appropriate to set this period in 
secondary legislation in order to provide flexibility if the Government wishes to alter 
the length of Saving Gateway accounts in the future, for example to ensure that the 
scheme is achieving its aim of promoting a savings habit. 

34. If an account holder dies before the end of the maturity period his personal 
representative will become entitled to a “death payment”. Clause 4(2)(b) provides 
that regulations may prescribe the method of calculating such a payment, and also 
provides that regulations may prescribe the period within which such a payment is 
to be made. 

35. These are considered to be relatively minor administrative details, and it would not 
be appropriate for them to be set out in primary legislation. While this regulation-
making power will be subject to the affirmative procedure on its first use, it is 
submitted that the negative procedure is appropriate for any future changes that 
may be necessary in the light of experience gained from operating the scheme. 

36. Clause 4(2)(c) provides a power to impose other requirements on Saving Gateway 
accounts in regulations. These provisions are considered to be largely technical in 
nature and therefore suitable for secondary legislation. An example of the sort of 
provision that may be made under this power would be to require that accounts are 
cash accounts. 

37. Clause 4(3) enables regulations to set a limit on the amount that may be deposited 
into a Saving Gateway account in any month. Setting this limit in secondary 
legislation will provide the flexibility for it to be amended in future – for example to 
take account of inflation – without the need to amend primary legislation. 

38. These regulation-making powers will be subject to the affirmative procedure on 
their first use, to ensure that Parliament has the opportunity to consider whether the 
length of Saving Gateway accounts and the monthly limit on deposits, for example, 
are appropriate. However, it is submitted that what are essentially operational 
details of the scheme do not need to be subject to the affirmative procedure on 
subsequent uses. There are precedents for such an approach, for example section 
12(2) of CTFA 2004 provides for regulations, subject to the negative procedure, to 
set out the annual subscription limits to CTFs. 
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Clause 5 

Power:   To make provision relating to the approval of account providers. 

Procedure:  Negative. 

39. Clause 5 enables regulations to be made in relation to the approval of Saving 
Gateway account providers. 

40. Clause 5(1) provides that regulations made under clause 4(1) (see above) may 
include provision enabling HMRC to impose conditions on a person who is 
approved as an account provider and to withdraw their approval as an account 
provider. Clause 5(2) enables regulations to require an account provider whose 
approval has been, or is to be, withdrawn to provide information to account holders, 
as prescribed in those regulations. 

41. It is considered important to have the flexibility to amend such conditions in the 
light of experience and possible future changes, for example possible future 
regulatory changes or developments in the scheme’s operational requirements. It is 
considered that the need for such flexibility means that it is appropriate for such 
matters to be dealt with in secondary legislation. 

42. This regulation-making power will be subject to the affirmative procedure on its first 
use to give Parliament the opportunity to consider fully the way in which these 
powers are to be exercised, but it is submitted that these details do not need to be 
subject to the affirmative procedure on subsequent uses. The ability to make 
changes through the negative resolution procedure will allow the flexibility referred 
to above. 

Clause 6 

Power:   To make regulations concerning account opening. 

Procedure:  Negative. 

43. Clause 6 relates to the opening of a Saving Gateway account by an eligible person. 
Clause 6 contains a number of regulation-making powers. These powers are 
considered to be primarily administrative in nature and not appropriate for primary 
legislation. 

44. Clause 6(2)(b) provides that regulations may prescribe the details of a declaration 
that must be made on account opening. 

45. Clause 6(2)(c) provides that the application to open an account must be made in 
accordance with regulations. 

46. Clause 6(4) enables regulations to specify the circumstances in which an account 
provider may or must refuse to open a Saving Gateway account for a person. Those 
circumstances may, for example, include situations in which the account provider 
considers that the notice of eligibility may not be genuine or that the applicant has 
provided untrue information in relation to his or her application. 

47. Clause 6(5) enables regulations to make provision to prevent a person from holding 
more than one Saving Gateway account at a time, and to specify a period after the 
maturity of one Saving Gateway account when they may not open another. It also 
enables regulations to prevent a person from either opening more than a specified 
number of accounts in their lifetime, or from holding more than one Saving 
Gateway account to maturity in their lifetime. 
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48. It is intended that regulations will set out that a person will not be able to have more 
than one Saving Gateway account during their lifetime. Setting this out in secondary 
legislation provides the flexibility for eligible people to be allowed to have a further 
Saving Gateway account, if this if felt desirable in the future, without the need to 
amend primary legislation. 

49. The delegated powers provided by clause 6 will be subject to the affirmative 
procedure on their first use, but it is submitted that these provisions do not need to 
be subject to the same level of parliamentary scrutiny on subsequent uses. The 
ability to use the negative procedure will provide flexibility and allow suitable 
amendments to be made to the operation of the scheme in the light of experience 
and other developments. 

Clause 7 

Power:   To enable regulations to make provision in relation to transfers. 

Procedure:  Negative. 

50. Clause 7 enables regulations to set out the circumstances in which a Saving 
Gateway account can be transferred from one account provider to another, and the 
procedure to be followed in relation to such a transfer. It is considered that detailed 
provisions such as these would not be appropriate for primary legislation. There are 
precedents for this approach, for example section 7 of CTFA 2004 provides for 
regulations, subject to the negative procedure, to make provisions about transfers. 

51. This regulation-making power will be subject to the affirmative procedure on its first 
use, but it is submitted that these details do not need to be subject to affirmative 
procedure on subsequent uses. These provisions will be largely administrative and 
technical in nature. The ability to make provision by regulation will allow, where 
appropriate, changes to be made in the future in light of experience and any other 
developments. 

Clause 8 

Power:   To make provision in relation to maturity payments. 

Procedure:  Affirmative for powers under clause 8(1); negative for powers under 
clause 8(4). 

52. Clause 8 sets out how the maturity payment, which is the Government contribution 
built up by an account holder during the account’s life, is to be calculated and paid. 

53. Clause 8(1) provides that the calculation is to be made by multiplying the number 
of whole pounds in the qualifying balance by an amount of money (in pence) set in 
regulations. The qualifying balance is to be calculated in accordance with clause 
8(2) and (3). 

54. The maturity payment is a central part of the scheme, but setting the amount in 
secondary legislation will provide the flexibility for it to be amended in future, 
without the need for primary legislation, if it is considered desirable to do so. 

55. This regulation-making power will be subject to the affirmative resolution procedure 
on each use. This is considered to be appropriate as amendments to regulations 
under clause 8(1) would have a major impact on the amount of Government 
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contribution that account holders are able to build up, through deposits to Saving 
Gateway accounts. 

56. This follows the precedent of sections 8(1), 9(2) and 10(1) of CTFA 2004, which 
relate to the amount of contribution to be paid by the Government to Child Trust 
Funds, and which allow for regulations to be made subject to the affirmative 
procedure. 

57. Clause 8(4) provides that the account holder must pay the maturity payment to the 
account holder within a period specified in regulations. It is submitted that this level 
of detail is not appropriate to primary legislation, and setting this period in 
regulations allows it to be altered in future, for example to respond to changing 
payment technology. While this regulation-making power will be subject to the 
affirmative procedure on its first use, it is submitted that the negative procedure is 
appropriate to deal with any future changes to this largely technical provision. 

Clause 9 

Power:   To make provision in relation to statements of account 

Procedure:  Negative 

58. Clause 9 relates to the provision of statements from an account provider to an 
account holder. Clause 9(1) enables regulations to require an account provider to 
send statements of account, and to specify their form and content and the frequency 
with which they must be sent. 

59. These are considered to be relatively minor administrative details that would not be 
appropriate for primary legislation. Setting these details in secondary legislation also 
provides the flexibility for these requirements to respond to changing technology, 
which may, for example, alter the way that statements are provided, and to make 
any changes considered necessary in the light of experience gained from operating 
the scheme. While this regulation-making power will be subject to the affirmative 
procedure on its first use, it is submitted that the negative procedure would be 
appropriate for future changes to give the flexibility referred to above. 

Clause 10 

Power:   To specify when an account ceases to be a Saving Gateway account. 

Procedure:  Negative. 

60. Clause 10 enables regulations to specify when an account ceases to be a Saving 
Gateway account. 

61. This is considered to be the sort of technical detail that is not appropriate for 
primary legislation. While this regulation-making power will be subject to the 
affirmative procedure on its first use, it is submitted that future changes do not need 
to be subject to the affirmative procedure. The power to make regulations subject to 
the negative procedure will allow changes to be made in future if they are 
considered to be necessary in the light of the experience of operating the scheme or 
other developments. 
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Clause 11 

Power:   To make provision requiring an account provider to submit returns. 

Procedure:  Negative. 

62. Clause 11 relates to returns of information from account providers to HMRC. 

63. Clause 11(1) enables regulations to specify that such returns must be made to 
HMRC. Clause 11(2) enables regulations to make provision about what these 
returns should include, and when and how they are to be submitted. 

64. Clause 11(3) enables regulations to provide for a return to include a claim by the 
account provider for payment of an amount equal to prescribed maturity payments 
or death payments made or to be made to account holders or to the personal 
representatives of deceased account holders. Clause 11(4) provides for regulations 
to set the time period within which HMRC must pay the amounts claimed by 
account providers. 

65. Details of the returns that providers must make to HMRC, and of the process for 
providers claiming amounts for the payments due to account holders or their 
personal representatives, are considered to involve administrative and operational 
details that are not appropriate for primary legislation. While these regulation-
making powers will be subject to the affirmative procedure on their first use, it is 
submitted that the negative procedure will be appropriate for any future changes. 

66. This will provide the flexibility to make changes in the light of experience gained in 
operating the scheme by both HMRC and account providers. There are a number 
of precedents for this sort of approach, for example section 15 of CTFA 2004 
enables regulations setting out the details of the information that CTF providers 
must provide to HMRC to be made under the negative procedure. 

Clause 12 

Power:   Recovery of payments by HMRC. 

Procedure:  Negative. 

67. Clause 12 relates to the recovery of any payments that HMRC may incorrectly 
make under or by virtue of the Bill. Clause 12(1) enables regulations to do three 
things. First, to require a person to account for an amount paid by the 
Commissioners under or by virtue of the Bill. Second, to describe the persons who 
may be required to so account. And third, to prescribe the circumstance in which 
such a person must so account. The delegated powers exercisable under clause 12 
may, for example, be used to provide that amounts must be accounted for by 
account providers if they have made an error in making a claim for reimbursement 
of a maturity payment. 

68. Clause 12(2) enables regulations to provide that such payments are to be treated as 
if they were tax charged in an assessment that was due and payable for the purposes 
of Part 6 of the Taxes Management Act 1970 (collection and recovery). This will 
allow HMRC to use existing collection and recovery powers to recover any amounts 
that a person is required to account for in accordance with the regulations. 

69. Clause 12(3) enables regulations to provide that after a period that those regulations 
prescribe, a person ceases to be required to account for an amount that is due. 
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70. The process to be adopted for HMRC to recover any amounts incorrectly paid 
under or by virtue of the Bill – and the time limit for doing so – are considered to be 
the sort of detailed provisions that are not appropriate for primary legislation. 

71. These powers will be subject to the affirmative procedure on their first use, which 
will allow Parliament to fully scrutinise their proposed use. It is submitted that the 
negative procedure will be appropriate for future changes, which may for example 
be required as a result of operational experience gained by HMRC in applying these 
provisions. There is a precedent for this approach. The power given by clause 12 is 
modelled on that given by section 11(1) of CTFA 2004, which enables regulations 
relating to the recovery of any money wrongly paid to be made under the negative 
procedure. 

Clause 13 

Power:   Payment of interest. 

Procedure:  Negative. 

72. Clause 13 relates to the payment of interest on amounts of money payable to or by 
HMRC under or by virtue of the Bill. 

73. Work is currently underway on harmonising and simplifying the rules for interest 
charged by HMRC on late payments, as well as interest paid by HMRC on 
overpayments. A consultation document, Interest – working towards a harmonised 
regime, was published on 24 November 2008.3 This document is available on the 
HM Revenue and Customs website.4 

74. It is considered appropriate to deal with the payment of interest to or by HMRC in 
regulations, so as to be able to reflect the eventual outcome of that work. It may, for 
example, not be necessary to exercise these powers at all if the Government decide 
to bring forward legislation to provide unified interest provisions applicable across 
the various regimes for which HMRC are responsible. Alternatively, it may be 
necessary to exercise the powers in a manner that is compatible with any 
amendments that may be made in relation to those other regimes in the future. Or it 
may be necessary to exercise the powers to make stand alone provision in relation to 
interest if the Saving Gateway Accounts Bill comes into force before the outcome of 
the consultation. As this is an area where work is ongoing the draft Regulations do 
not currently make provision in relation to interest. 

75. In order to provide the flexibility needed to respond to the various scenarios set out 
above it is considered that it is not appropriate to make provision in relation to 
interest in primary legislation. 

76. Clause 13(1) enables regulations to provide that interest is payable to HMRC in 
certain circumstances prescribed by the regulations. Clause 13(2) enables 
regulations to require HMRC to pay interest to an account provider, where HMRC 
do not make a payment to the provider for maturity and death payments claimed 
under regulations made under clause 11(3)(a) within the time limit set by 
regulations made under clause 11(4). 

77. Clause 13(3) enables regulations to prescribe the rate of interest to be paid in these 
circumstances, or the way in which the rate of interest is to be determined, and to 

                                                                                                                                     
3 Interest – Working Towards a Harmonised Regime. Summary of Responses and Proposals. (HM Revenue 

and Customs, November 2008). 
4 www.hmrc.gov.uk 
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determine the period in respect of which interest is to be paid. Regulations may also 
provide that interest is to be treated as if it were tax charged in an assessment that 
was due and payable for the purposes of Part 6 of the Taxes Management Act 1970 
(collection and recovery). This will allow HMRC to use existing collection and 
recovery powers to recover any interest that a person is required to pay in 
accordance with the regulations. 

78. While these regulation-making powers will be subject to the affirmative procedure 
on the first occasion on which they are used, it is submitted that the negative 
procedure is appropriate to deal with any future changes. These are largely technical 
provisions and, as noted above, it is considered important to have the flexibility to 
ensure that any provision made is, so far as possible, consistent with the provisions 
made in other regimes for which HMRC are responsible. 

Clause 14 

Power:   Relief from income and capital gains tax and recovery of such relief. 

Procedure:  Negative. 

79. Clause 14 relates to the tax position of Saving Gateway accounts. Clause 14(1) 
enables regulations to make provision for and in connection with giving relief from 
income tax or capital gains tax in respect of any payment made by an account 
provider to or in relation to a Saving Gateway account. 

80. Clause 14(3) enables regulations to do three things: to require a person to account 
for the tax that has been relieved, or an amount in respect of such tax; to prescribe 
the persons who may be required to so account; and to prescribe the circumstance 
in which such a person must so account, for example where tax relief has been 
applied incorrectly. 

81. Tax relief is an important feature of Saving Gateway accounts, but it is considered 
that it would not be appropriate to set out the details of how this relief will be 
provided in primary legislation. Setting these details in secondary legislation will also 
allow amendments to be made to the tax treatment of Saving Gateway accounts if 
changes to the underlying tax provisions require this. 

82. These regulations will be laid before the House of Commons only, following the 
convention that tax matters are dealt with only by the House of Commons. While 
these regulation-making powers will be subject to the affirmative procedure in the 
House of Commons on their first use, it is submitted that the negative procedure is 
appropriate for any future uses of the power. 

83. It is considered that the negative resolution procedure provides an adequate level of 
parliamentary scrutiny, particularly as it is common for detailed tax provisions to be 
made in this way as they are technical in nature. For example, section 13 of CTFA 
2004 provides for regulations subject to the negative resolution procedure to be 
made for, and in connection with, the tax treatment of investments under CTFs. 
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Clause 16 

Power:   to make provision in relation to the transfer of funds where an account 
ceases to be a Saving Gateway account. 

Procedure:  Negative. 

84. Clause 16 relates to the transfer of Saving Gateway accounts into other accounts at 
the end of the maturity period. 

85. Clause 16(2) enables regulations to set out the circumstances in which the funds in 
a Saving Gateway account can be transferred to an investment plan, the type of that 
investment plan, and the process to be followed. Clause 16(3) enables regulations to 
require an account provider to issue a certificate to an account holder; to specify the 
period within which the certificate must be issued and the information it must 
contain; to require the account holder to present the certificate to the provider of 
the investment plan to which the funds are to be transferred; and to require the 
provider of the plan to produce the certificate in specified circumstances. 

86. The Government intends to use existing powers to amend the ISA Regulations so 
that Saving Gateway account balances, and maturity payments, can transfer to an 
ISA without counting towards the account holder’s annual ISA subscription limit. It 
is intended that regulations under clause 16 of the Saving Gateway Accounts Bill 
will be used to ensure that this can happen where the Saving Gateway account and 
the ISA are held with different providers. 

87. It would not be appropriate for the details of this process to be set out in primary 
legislation. While these regulation-making powers will be subject to the affirmative 
procedure on their first use, it is submitted that the negative procedure is 
appropriate for any future changes. This will allow flexibility for the process to be 
amended in the future, for example in order to respond to changes made in the ISA 
regime or other developments. 

Clause 17 

Power:   to require information to be supplied by relevant persons. 

Procedure:  Negative. 

88. Clause 17 relates to the provision of information to HMRC. Clause 17(1) enables 
regulations to require – or authorise officers of HMRC to require – a relevant 
person to make documents available for inspection by HMRC, or to provide 
information or documents to HMRC. A list of relevant persons is set out in clause 
17(2). Clause 17(3) enables regulations to specify the way and form that documents 
and information must be provided or made available. It also enables regulations to 
set the time by which, and the place at which, this must be done. 

89. These regulation-making powers will ensure that HMRC are able to audit Saving 
Gateway providers fully, and to check that the statutory rules in relation to Saving 
Gateway are being observed by account providers and account holders or 
applicants. It is considered appropriate to set out the detailed requirements in 
regulations rather than in primary legislation. 

90. While these regulation-making powers will be subject to the affirmative procedure 
on the first occasion on which they are used, it is submitted that the negative 
procedure is appropriate to deal with any future changes. This will provide the 
flexibility to make any changes considered to be necessary in the light of operational 
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experience gained by HMRC in exercising these powers and to take on board 
representations that may be made by account holders or providers. 

91. There are a number of precedents for such an approach in other regimes for which 
HMRC are responsible. For example, the powers given by clause 17 are modelled 
on those given by section 15 of CTFA 2004. 

Clause 24 

Power:   To apply the provision of a specified enactment with or without 
modification to an appeal. 

Procedure:  Negative. 

92. Clause 23 sets out the circumstances in which appeals may be made in relation to 
the Saving Gateway. 

93. Clause 24 relates to the exercise of these rights of appeal. Clause 24(4) enables 
regulations to apply certain provisions of the enactments listed in clause 24(5) (Part 
5 of the Taxes Management Act 1970; the Social Security Act 1998; the Social 
Security (Northern Ireland) Order 1998, or the Tribunals, Courts and Enforcement 
Act 2007 (TCEA 2007)) to an appeal under clause 23 of this Bill. 

94. TCEA 2007, which received Royal Assent on 19 July 2007, made significant 
changes to the Tribunal system. There is ongoing work, both within HMRC and 
more generally as a result of TCEA 2007, to align the administrative and procedural 
arrangements for appeals to the new First-Tier and Upper Tribunals. This power is 
considered necessary to provide flexibility if, in the future, it were felt appropriate to 
align the procedural and administrative rules for Saving Gateway appeals with other 
regimes for which HMRC are responsible. 

95. While this regulation-making power will be subject to the affirmative procedure on 
its first use, it is submitted that the negative procedure will be appropriate for any 
future use of the power. The negative procedure is considered appropriate as this 
power will be used to make technical amendments to align the appeals procedure 
for the Saving Gateway with that for other regimes. 

96. Clause 24(6) provides that an order may add an enactment to the list in subsection 
(5), remove an enactment from the list or amend an entry on the list. 

97. Although this enactment does contain a Henry VIII power, the Government 
consider that the negative procedure is appropriate for each use of this power. This 
power would be used to ensure that the appeals procedure applicable in relation to 
the Saving Gateway remained consistent with that in other appeals regimes. These 
amendments would therefore be technical in nature and would enable regulations to 
apply enactments that had already been subject to full parliamentary scrutiny. The 
exercise of the power to apply any provision of any enactment added to the list set 
out in clause 24(5) will be limited by the requirement in clause 24(4) that such 
application may only be for the purposes of an appeal under clause 23. 
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Clause 27 

Power:   General supplementary provisions. 

Procedure:  Affirmative or negative depending on the procedure for the underlying 
regulations or order. 

98. Clause 27(2) provides that any order or regulations made under the delegated 
powers given by the Bill may provide for a person to exercise discretion in relation 
to any matter; include incidental, supplementary or consequential provision; include 
transitional provision or savings; or make different provision for different cases. 

99. These powers are considered necessary to allow regulations or orders to contain a 
degree of flexibility – for example to allow points of detail to be dealt with, to allow 
transitional provision were changes to be made to the operation of Saving Gateway 
accounts, or to allow different provision to be made in different cases, where it is 
considered appropriate to do so. 

Clause 30 

Power:   Commencement. 

Procedure:  None. 

100. Clause 30 enables an order to appoint the day on which this Bill will come into 
force, and to appoint different days for different purposes. It is intended that the 
power to appoint different days for different purposes may be used to stagger the 
introduction of the scheme in order to mitigate operational impacts on both HMRC 
and account providers. Consistent with the usual practice, commencement orders 
under this clause are not subject to any parliamentary procedure. 

Conclusion 

101. As set out above, it is submitted that the delegated powers in the Saving Gateway 
Accounts Bill are neither novel nor contentious. They are largely modelled upon the 
existing provisions for the CTF and for ISAs. 

102. The major details of the Saving Gateway scheme are set out in primary legislation. 
This includes the calculation of the qualifying balance, as set out in clause 8; the 
provisions for penalties, and the maximum amounts of penalties, in clauses 19 to 
21; and much of the provisions for appeals, in clauses 23 to 25. 

103. The list of qualifying benefits for the Saving Gateway are also set out in primary 
legislation, in clause 3(2). It is submitted that it is appropriate for regulations to 
specify conditions in relation to eligibility, for example the connection that a person 
must have with the United Kingdom in order to be eligible for the scheme, and 
income conditions that must be met by people who are entitled to tax credits. It is 
also considered appropriate for the Treasury to be able, by order, to amend the list 
in clause 3(2) of qualifying benefits and tax credits. It may be necessary to exercise 
these powers to ensure that the scheme is reaching its target population, or to 
respond to any future changes in the benefit or tax credits systems. 

104. It is also recognised, however, that amendments to the regulations made under 
clause 3, or amendments to clause 3 itself, may affect who is and is not eligible to 
open a Saving Gateway account, which is one of the most significant elements of the 
Saving Gateway scheme. It is therefore considered appropriate that any changes 
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concerning eligibility should be subject to full Parliamentary scrutiny, and that 
regulations under clause 3 should be subject to the affirmative procedure on each 
use. 

105. It is also considered to be appropriate for regulations under clause 8(1) to be subject 
to the affirmative procedure on each use, as the amount of Government 
contribution that an account holder will receive is a central part of the scheme. 

106. The remaining delegated powers under this Bill provide for the administrative and 
technical details of the scheme to be set out in secondary legislation. It is considered 
appropriate for those details to be set out in secondary legislation to ensure that 
there is flexibility to adapt the scheme in the future, to ensure that it is meeting its 
objectives and to take on board the experience gained in the operation of the 
scheme. 

107. The negative procedure, other than for the first use of these powers, is felt to 
provide the responsiveness needed here, and to be appropriate given the largely 
technical and non-contentious matters covered by the regulation-making powers. 

HM Treasury 

February 2009 
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APPENDIX 3: MARINE AND COSTAL ACCESS BILL [HL] — GOVERNMENT 
RESPONSE 

Letter to the Chairman from Lord Hunt of Kings Heath, Minister of State, 
Department for Environment, Food and Rural Affairs 

1. I write regarding the First Report of the Session 2008-09 of the Delegated Powers 
and Regulatory Reform Committee published on 18 December 2008. A number of 
recommendations and considerations are made in paragraphs 26 to 35 of the Report 
and the attention of the House drawn to an issue relating to membership of IFC 
Authorities. 

2. We accept your Committee’s recommendations. We also recognise the Committee’s 
concerns in relation to IFC Authorities although propose to address them in a 
different way from that recommended in the Report. 

3. Taking the Committee’s recommendations in turn: 

Provision for Appeals — Clause 70 and 105 

1. The Committee recommends, at paragraph 29 of its Report, that the 
same procedure should apply for regulations concerning the appeals 
procedure in clause 70 (appeals against licensing decisions) and 
regulations concerning the appeals procedure in clause 105 (appeals 
against notices). Presently, regulations under clause 70 are subject to 
negative resolution procedure. It was intended that regulations under 
clause 105 would be subject to affirmative resolution procedure but an 
oversight inadvertently omitted the clause from the list of provisions 
subject to draft affirmative procedure in clause 306(7) of the Bill. 

2. We accept the Committee’s recommendations and I intend to table 
government amendments adding a reference to clauses 70 and 105 to 
the list in clause 306(7) so that orders governing appeals against 
licences and notice decisions are subject to draft affirmative procedure. 

Delegation of functions: Monetary penalties — Clause 95 

3. The Committee recommends, at paragraph 30 of its report, that an 
order under clause 95 (delegation of functions relating to marine 
licensing) should attract the affirmative resolution procedure in line 
with clause 90 (fixed monetary penalties) and 92 (variable monetary 
penalties). 

4. We accept your Committee’s recommendation and I intend tabling 
government amendments adding a reference to clause 95(2) to the list 
in clause 306(7) so that in so far as orders under clause 95(2) make 
provision that would otherwise be made by an order under clause 90 or 
92 are subject to draft affirmative procedure. 

Costal Access — Clause 288 

5. The Committee considers, at paragraph 31 of its Report, that once 
approved by the Secretary of State, a costal access scheme prepared 
under clause 288 should be laid before Parliament. 

6. We accept the Committee’s view that the scheme should be laid before 
Parliament. I, therefore, intend tabling government amendments to 
Part 9 of the Bill to require a draft scheme prepared under clause 288 
to be laid before Parliament. 
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Works detrimental to navigation — Clause 304 

7. The Committee recommends, at paragraph 33 of its Report, that new 
section 79P (power to extend the application of this Part) is subject to 
affirmative resolution procedure. Section 79P is inserted into the 
Energy Act 2008 by clause 304 (works detrimental to navigation) along 
with a number of other new provisions. The Committee also notes that 
no provision has been made in the 2008 Act for the affirmative 
procedure to apply to regulations under section 79P or under new 
section 79N (Inspectors). 

8. We accept the Committee’s recommendation and I intend tabling 
government amendments adding sections 79N and 79P to the list of 
provisions subject to affirmative resolution procedure in section 105(2) 
of the Energy Act 2008. 

IFC Authorities: Membership — Clause 147(3) 

9. The Committee, at paragraph 35 of its Report, draws the attention of 
the House to the possibility that the power to amend clause 147(2) 
could be exercised so as to remove the requirement that IFC 
Authorities, must include members with experience that is particularly 
relevant to the Authorities’ core function. 

10. We recognise this concern and are considering a government 
amendment that we hope will alleviate the concerns of the Committee. 

11. The effect of the amendment would be to permit additions to the list in 
clause 147(2) together with subsequent variation or removal of any 
such addition. However, the present description of persons in 
subsection (2)(a) and (b) would be exempted from the scope of this 
power (which is subject to negative resolution procedure) and could, 
therefore, never be removed or varied. 

4. I trust this solution will satisfy the Committee’s concerns on this clause and that the 
Committee finds the other explanations helpful. 

Department for Environment, Food and Rural Affairs 

January 2009 
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