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Seventh Report 

CORONERS AND JUSTICE BILL 

Introduction 

1. There is a convenient general summary of this nine Part Bill at paragraphs 4 
to 14 of the Explanatory Notes. There is a memorandum from the Ministry 
of Justice explaining the delegated powers in the Bill, printed at Appendix 1. 

2. There are a number of points relating to delegated powers which the House 
may wish to consider. 

Clause 32 – Appeals to the Chief Coroner 

3. As explained in paragraph 290 of the Explanatory Notes, clause 32 gives a 
new route of appeal against coroners’ decisions, to the Chief Coroner. 
Subsection (2) sets out the appealable decisions. Subsection (5) enables the 
Lord Chancellor to amend the list, whether by omitting, adding or altering 
items. Paragraph 43 of the memorandum explains that the power is necessary 
to enable the Lord Chancellor “to add to the list”, but the power is not 
limited to additions. Nevertheless, we do not consider the provision 
inappropriate in view of the affirmative procedure applied. 

Clause 36(4) – Coroners rules 

4. Clause 11 enables the Secretary of State to certify investigations under Part 1 
of the Bill if an inquest with a jury would otherwise be held and he is satisfied 
that certain matters should not be made public. The inquest is then held by a 
High Court judge and must be held in certain circumstances without a jury. 

5. Clause 36 enables the Lord Chief Justice, with the Secretary of State’s 
agreement, to make rules (subject to negative procedure) about specified 
aspects of practice and procedure for inquests and appeals under Part 1 of 
the Bill. Subsection (4) enables the rules to empower the judge to give a 
direction excluding people from all or part of an inquest which is part of an 
investigation certified under clause 11. We see this as consequence of clause 
11. So if the House accepts clause 11, the delegation in clause 36(4) is 
appropriate. (The same applies to the transitional power at paragraph 4 of 
Schedule 20.) 

Clause 62(4) – Anonymity: qualifying offences 

6. The power conferred by clause 62(4) to amend clause 62 to add or omit 
offences, or to add, omit or modify conditions, is explained at paragraph 57 
of the memorandum. It might legitimately be used to extend the anonymity 
provisions of Chapter 1 of Part 3 to offences less serious than those of 
murder and manslaughter that are currently specified, and to remove the 
limitation that the death was caused by shooting or knifing. Under Chapter 1 
of Part 3 a Justice of the Peace may make an order preventing the disclosure 
of information that might reveal that someone was able or willing to assist in 
an investigation. So the power in clause 62(4) is significant, but this seems 
sufficiently recognised by the affirmative procedure provided. 
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Clause 66(10) – Conditions for investigation anonymity orders 

7. Clause 66(10) gives the Secretary of State power to modify or repeal, by 
order subject to affirmative procedure, subsections (4) to (6) which contain 
conditions for the making of an investigation anonymity order. Subsection 
(4) relates to age (11 to 30) and subsections (5) and (6) to the concept of a 
gang, as explained in paragraph 63 of the memorandum. Though we 
consider the House can accept the need to modify those provisions, no 
justification is given for the possible need to repeal them altogether, 
which would widen the potential for investigation anonymity orders 
quite considerably. We draw this to the attention of the House. 

Clause 86(2) – Vulnerable and intimidated witnesses: special 
measures 

8. Chapter 1 of Part 2 of the Youth Justice and Criminal Evidence Act 1999 
enables a court in criminal proceedings to give a direction in certain 
circumstances that special measures should apply to the giving of evidence by 
a witness. Those measures include, for example, screening, a live link, 
exclusion of the public or video recorded evidence in chief. 

9. Clause 86(2) extends automatic eligibility for special measures for witnesses 
in proceedings relating to an offence listed in new Schedule 1A to the 1999 
Act (Schedule 12 to the Bill). The Secretary of State is given power to amend 
Schedule 1A by order subject only to negative procedure. This is a Henry 
VIII power, but the justification in paragraph 66 of the memorandum is 
simply that “negative resolution procedure will provide the appropriate level 
of scrutiny”. We recommend that the exercise of this power should be 
subject to affirmative procedure. This would be consistent with the 
power already in the 1999 Act to alter the special measures themselves, and 
with the reasoning given by the Department, in relation to other Henry VIII 
provisions, at paragraphs 58, 60 and 64 of their memorandum. 

Clause 106 – Sentencing guidelines 

10. Under the Criminal Justice Act 2003, courts are required to “have regard to” 
guidelines issued by the Sentencing Guidelines Council. 

11. This Bill repeals the provisions of the 2003 Act dealing with sentencing 
guidelines and makes new provision in Chapter 1 of Part 4. Under that 
Chapter guidelines are to be issued by a Sentencing Council for England and 
Wales, comprising eight judicial members (appointed by the Lord Chief 
Justice with the agreement of the Lord Chancellor) and six non-judicial 
members (appointed by the Lord Chancellor with the agreement of the Lord 
Chief Justice). The Council is to issue sentencing guidelines after a 
consultation process which includes consulting the Justice Select Committee 
of the House of Commons (clause 106(6)). Under clause 111 every court 
must, in sentencing an offender, follow any relevant sentencing guidelines, 
unless the court is satisfied that it would be contrary to the interests of justice 
to do so. Accordingly, the guidelines have some of the characteristics of 
delegated legislation. We draw this difference of approach to the 
attention of the House. 
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Clause 127 – Implementation of directives: penalties 

12. Section 2(2) of the European Communities Act 1972 gives a wide ranging 
power to Ministers for the purpose of implementing EC obligations, etc. It 
includes power to make any provision which may be made by Act of 
Parliament, subject to specific limitations set out in Schedule 2. Regulations 
under section 2(2) are subject to negative or affirmative procedure, at the 
option of the person making them. 

13. One of the limitations in Schedule 2 is a prohibition (in paragraph 1(1)(d)) 
on the creation of a new criminal offence punishable with imprisonment for 
more than two years or punishable on summary conviction with 
imprisonment for more than two months or a fine of level 5 on the standard 
scale (currently £5000). 

14. Clause 127 removes this prohibition in respect of the implementation of two 
specific Directives, as described in paragraph 85 of the memorandum. The 
effect of the amendment would be to allow a criminal offence to be created 
by regulations subject to negative procedure only, although the maximum 
penalty on conviction which could be specified by the regulations is subject 
to no limit in the Bill. 

15. It is not unprecedented for the penalty limit in paragraph 1(1)(d) to be 
overridden by express statutory provision. For instance, section 8(6) of the 
Animal Welfare Act 2006 (repealed by this Bill) enables regulations made 
under section 2(2) of the 1972 Act for specified purposes to extend the 
application of a statutory offence specified in section 8(3) of the 2006 Act, 
for which the maximum penalty is specified in section 32(1) of the 2006 Act, 
even though the limit in paragraph 1(1)(d) of Schedule 2 of the 1972 Act 
would be exceeded. 

16. The proposal in clause 127 of this Bill is quite different, since there is no 
indication in the Bill of the type of offences concerned or the maximum 
penalty which may be imposed on conviction. Paragraph 594 of the 
Explanatory Notes and paragraph 85 of the memorandum indicate no more 
than that the underlying purpose of this clause is so that penalties may be 
imposed in relation to offences committed by UK-based service providers, 
whether in the UK or elsewhere in the European Union. We recommend 
either that the offences which may be created by regulations be 
limited to specific offences such as those described in the 
memorandum and that a penalty limit (higher than that in paragraph 
1(1)(d) of Schedule 2 of the 1972 Act) should be specified in the Bill; 
or that the affirmative procedure must apply to regulations creating 
new criminal offences punishable with penalties which would exceed 
those in paragraph 1(1)(d) of Schedule 2 of the 1972 Act. 

Clause 130 and 131 — Retention of knives 

17. Powers are conferred on the Lord Chancellor by clause 130 (new section 
55A(5) of the Courts Act 2003, for England and Wales) and clause 131 (new 
section 5A(5) of the Justice (Northern Ireland) Act 2004, for Northern 
Ireland). These are described at paragraphs 86 to 88 of the memorandum. 
We agree with the view in paragraph 88 that the negative procedure is 
appropriate in each case. This is achieved for England and Wales by section 
108(5) of the Courts Act 2003, but an amendment to the Bill may be 
required to achieve it for Northern Ireland. 



6 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

INDUSTRY AND EXPORTS (FINANCIAL SUPPORT) BILL 

18. This money Bill contains only one delegated power, conferred by virtue of 
clause 1(1). The amendment is explained in a memorandum submitted by 
the Department for Business, Enterprise and Regulatory Reform, printed at 
Appendix 2. 

19. Section 8 of the Industrial Development Act 1982 enables the Secretary of 
State to provide financial assistance to industry for certain purposes, up to 
the maximum amount of £3,700 million specified in subsection (5). That 
amount may, with the Treasury’s consent, and the approval of the House of 
Commons, be increased or further increased (on not more than four 
occasions) by order, by a sum not exceeding £600 million. Clause 1 
substitutes a new subsection (5), increasing the initial limit to £12,000 
million and the limit on subsequent increases by order to £1,000 million. 

20. It is clear that, apart from the increases in the two financial limits, the 
structure of the existing delegated power, and its associated procedure, 
remain unchanged. There is accordingly nothing in the Bill which we wish to 
draw to the attention of the House. 

 

 

PERPETUITIES AND ACCUMULATIONS BILL [HL] 

21. The purpose of the Bill and the nature of the delegated powers are explained 
in a memorandum from the Ministry of Justice, printed at Appendix 3. 
There is one power subject to affirmative procedure (paragraphs 17 to 22 of 
the memorandum) and a power to make commencement orders. We 
consider each of them to be appropriate. 

 

 

WELFARE REFORM BILL 

Introduction 

22. This Bill is to have its Second Reading today. Explanatory Notes have been 
circulated with the Bill, and the Department for Work and Pensions (DWP) 
have prepared a memorandum, printed at Appendix 4, explaining each of the 
delegations of power conferred or affected by the Bill and level of 
parliamentary control which is to apply in each case.  

23. Part 1 of the Bill is concerned with social security and contains many 
delegated powers, most of which attract the negative procedure. As DWP 
explain at paragraph 7 of the memorandum, it has been a longstanding 
feature of social security legislation, since at least the 1970s, that the overall 
framework is set out in Acts and matters of greater detail are left to 
subordinate legislation, much of which attracts the negative procedure. Many 
of the new powers conferred in Part 1 reflect existing powers already in force 
in relation to other benefits, and many other provisions of Part 1 amplify 
existing powers slightly or adapt them for modified purposes. This is 
particularly true of the additional provision for piloting new benefit 
arrangements (clause 23) and of much of the provision in clauses 1 - 6 and 
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17 - 26 and in Schedule 1. We conclude therefore that the House can regard 
most of the delegations in Part 1 and their associated scrutiny procedure, as 
unexceptionable; but we deal below with five particular features of Part 1. 

Clause 7(2) — Abolition of income support 

24. The intention behind much of the early provision in Part 1 is to modify the 
conditions of eligibility for Jobseekers Allowance (JSA) and Employment and 
Support Allowance (ESA) so that recipients of income support may instead 
become recipients of JSA or ESA, with a view to the abolition of income 
support. Clause 7 is to apply where the Secretary of State considers “that it is 
no longer appropriate for any category of person to be” (in effect) an income 
support beneficiary. Subsection (2) enables the Secretary of State to repeal 
section 124 of the Social Security Contributions and Benefits Act 1992 (the 
SSCBA) by negative order, and subsections (4) and (5) enable a negative 
order to make transitional, consequential or saving provision, including 
consequential provision by amendment of any Act whenever passed. The 
flexibility of the power is further  increased by the incorporation by reference 
of the ancillary power conferred in section 175(3)-(5) of the SSCBA. 

25. In paragraph 80 of the memorandum, DWP explain that the negative 
procedure is appropriate because “income support will no longer be needed”. 
But, as paragraph 79 acknowledges, income support is (as its predecessors, 
supplementary benefit and national assistance, were) a “benefit of last 
resort”. While we do not consider it inappropriate to confer a power to repeal 
section 124 by order, we are not persuaded that the negative procedure 
affords an adequate level of parliamentary control. We consider that the 
House should have the opportunity to be satisfied that the Secretary of 
State’s judgement under clause 7(1) is correct before the order is made. We 
accordingly recommend that the orders under clause 7 should attract 
the affirmative procedure; and we draw to the attention of the House 
the possibility that an order under clause 7(4) might amend future 
Acts, the need for which is not explained in the memorandum. 

Clause 16 — Availability of social fund loans: Directions 

26. Part VIII of the SSCBA makes provision for the social fund, out of which 
(under section 138) grants for community care, “budgeting loans” (for 
defraying intermittent expense) and “crisis loans” (for meeting an immediate 
short term need) may be made in accordance with directions of the Secretary 
of State. Awards of grants and loans are made by officers of the Secretary of 
State in accordance with section 140: criteria about grants and crisis loans 
are set out in that section; criteria about budgeting loans are set out partly in 
that section and partly in directions. 

27. Clause 15 introduces new provision for “external provider social loans” 
whereby, under ‘arrangements’ made by the Secretary of State, a contractor 
will become responsible for making loans to eligible persons (determined by 
negative regulations under new section 140ZA(2)) in accordance with the 
terms of the arrangements. The new section itself confers considerable 
flexibility about what may be provided for in the arrangements. Very little 
else is left to regulations apart from the application of other provisions of 
social security legislation to the new loans, and provision about repayment of 
loans by deduction from payments of benefit. 
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28. Clause 16 amends section 138 of the SSCBA to enable the Secretary of State 
to direct that crisis and budgeting loans under the social fund should no 
longer be available in areas where external provider social loans are to any 
extent available. In effect the directions will close down the social fund loans 
under Part VIII of the SSCBA in any parts of Great Britain for which 
arrangements have been made for the new form of loans to be administered 
by contractors. In paragraph 159 of the memorandum, DWP explain that the 
use of directions for this purpose “fits” with the existing approach in section 
138 of SSCBA. We consider that provision of this nature should be 
subject to some form of parliamentary control, and recommend that 
the restriction described in new section 138(2A) should be made by 
statutory instrument subject to negative resolution. 

Clauses 17 & 19 — Supply of information: Offences 

29. Clauses 17 and 19 insert new sections 122G and 122H into the Social 
Security Administration Act 1992 (the SSAA) to enable provision to be 
made in negative regulations for the sharing of information between the 
Secretary of State and those making external provider social loans (clause 15) 
or supplying goods or services in connection with community care grants (see 
clause 18).  

30. Under new sections 122G(4) and 122H(5) the regulations may make 
provision about the use or disclosure of such information, and may for that 
purpose create criminal offences. In paragraph 169 of the memorandum, 
DWP say that the regulations as respects offences will be based on section 3 
of the Digital Switchover (Disclosure of Information) Act 2007 and 
regulations under section 142 of the Pensions Act 2008.  

31. We note that the regulations under the 2008 Act require the 
affirmative procedure, and we recommend that, as respects the 
powers to create offences, either the maximum penalties should be set 
out in the new sections themselves or the regulations under new 
section 122G(4) and 122H(5) should be subject to affirmative 
procedure. 

Clause 38 — Services for disabled people: Regulations 

32. Part 2 of the Bill confers wide powers to introduce by regulations 
arrangements for giving disabled adults greater choice and control over the 
provision to them of “relevant services” by “relevant authorities”, those 
expressions being defined in clauses 31 and 32 respectively. Although some 
of the provision set out in clauses 33 and 34 as being provision which may be 
made by the regulations is procedural (the nature of the assessments, plans 
and reviews that must be carried out, and the manner in which requests may 
be made and other things done for the purposes of the arrangements), much 
of it is substantive (who is to be treated as a disabled person, and the 
circumstances in which services may be regarded as having been provided). 
In the light of that heavy reliance on subordinate provision, the regulations 
are, as we would expect, subject to affirmative procedure. There is also 
provision in clause 36 for piloting the new arrangements in particular areas. 

33. Clause 38(4) enables the regulations under Part 2 to amend or repeal any 
enactment, whenever passed or made. We usually expect a power to amend 
future Acts to be expressly justified in the memorandum; but although the 
DWP explain in paragraph 261 that the power to amend Acts is unlikely to 
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be widely used, the example they give relates to an existing Act, and there is 
no explanation why it is thought that the power must also extend to future 
Acts. We draw this provision to the attention of the House so that it 
may satisfy itself that the power needs to extend to future Acts. 

Clause 43 — Driving licence amendments – ‘Sunset’ order 

34. The new arrangements under Part 3 of the Bill for imposing driving and 
foreign travel restrictions on those who fail to make payments of child 
maintenance attract, as they relate to disqualification for obtaining or holding 
a driving licence, a ‘sunsetting’ provision in clause 43. The Secretary of State 
must, not later than 30 months after the new disqualification provisions 
come into force, lay before Parliament a report on their operation. Within 30 
days after laying the report, the Secretary of State may make an order under 
subsection (4) to the effect that the disqualification provisions are to 
continue to have effect (but the order is affirmative and so requires 
resolutions within the 30 days). If no such order is made, the Secretary of 
State must make a negative order under subsection (6) to reverse the effect of 
the new provisions, and for that purpose the order may make consequential 
and transitional provision (subsection (8)). Even though subsection (9) 
contains a Henry VIII power to make consequential provision by amending 
existing Acts, we are satisfied that, in view of the limited nature of the power, 
the negative procedure is acceptable here. 

Schedule 3 — Drugs and alcohol dependency 

35. Part 1 of Schedule 3 inserts Schedule A1 into the Jobseekers Act 1995 to 
provide for a new regime in relation to persons whose propensity to misuse 
drugs may affect their prospects of obtaining or remaining in work. The 
regime is to be set out almost entirely in regulations. Part 2 of Schedule 3 
inserts a new Schedule in the Welfare Reform Act 2007 enabling equivalent 
provision to be made, again by affirmative regulations, in relation to ESA. 
Paragraph 9 of each new Schedule enables the regime to be applied by 
affirmative regulations in relation to persons who have a propensity to misuse 
alcohol. Both Parts of Schedule 3 are subject to the same kind of sunsetting 
provision as is applied by clause 43; an affirmative order will be required to 
perpetuate the two new Schedules, and a negative order to remove them. 

36. Paragraphs 1 to 3 and 5 to 8 of the new Schedule are detailed as to the 
nature of the provision which may be made in the regulations – in particular, 
the kinds of steps that the person may be required to take (providing 
information, undergoing testing and undertaking rehabilitation programmes) 
and the nature of the sanctions in terms of loss of the right to receive JSA in 
the event of required steps not being taken. So the framework of the new 
regime is apparent from the Schedule; but, as we would expect for a novel 
regime specified mainly in subordinate legislation, any regulations made 
under the Schedule require affirmative resolutions. 

37. We are aware that the provision made in Schedule 3 is controversial, and also 
that the Joint Committee on Human Rights has expressed concern in its 
recent report1 about certain provisions in the Schedule and has 
recommended that it be removed from the Bill. Those are matters of policy 
for the House when it comes to debate the substance of the Bill; but, so far as 

                                                                                                                                     
1 Fourteenth Report of Session 2008-09 [HL Paper 78] 
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the delegations of legislative power are concerned, we have concluded that 
sufficient detail about the likely form and effect of the new regime is 
discernible from the face of Schedule 3 so that we can regard the delegations 
as appropriate, in view of the affirmative procedure. 

Schedule 6 — Additional information to be provided 

38. Schedule 6 amends the Births and Deaths Registration Act 1953 with a view 
to enabling the father of a child, who is not married to the child’s mother, to 
be recorded as the father on the birth register without the need for a court 
finding as to his paternity or the co-operation of the mother. The purpose 
and effect of these provisions are summarised in paragraphs 30 to 41 of the 
Explanatory Notes. Four new procedures are involved, to be set out in 
regulations under new sections 2C, 2D, 10B and 10C (paragraphs 4 and 13 
of Schedule 6), but the nature of the provision which may be made in each 
case seems reasonably clear from the Schedule itself, and it is evident that 
some of the provision will be about time limits, information to be provided 
and the form of notices and declarations. Regulations under new section 2E 
may provide for the use of scientific tests, but only for cases where the 
mother and the putative father have agreed to their use and that a positive 
result will lead to the father’s registration. 

39. All regulations under those five new sections are to be made by the 
Chancellor of the Exchequer, subject to the negative procedure (existing 
powers under the 1953 Act are exercisable in regulations made by the 
Registrar General and subject to no parliamentary procedure). 

40. New section 2A of the 1953 Act (inserted by paragraph 2 of Schedule 6) 
requires the mother of a child, who was not married to the child’s father at 
the time of its birth, to provide the registrar with information required by 
new section 2B(1). That provision in turn confers power on the Registrar 
General to prescribe the relevant information in regulations, which may 
include information not intended to be entered on the register. We consider 
this power to be substantive in nature, rather than purely procedural: it is 
closer in character to those conferred by subsections (4) and (6) of new 
section 2B (which are to be exercised by negative regulations) than those 
conferred by subsections (2) and (3) (to be made by the Registrar General 
and subject to no parliamentary procedure). Accordingly we recommend 
that the Bill should be amended to include section 2B(1) in new 
section 39A(5) (inserted by paragraph 17 of the Schedule) so that 
regulations under new section 2B(1) are made by the Minister and 
subject to the negative procedure. 

 

 

POLITICAL PARTIES AND ELECTIONS BILL — GOVERNMENT 
RESPONSE 

41. We reported on this bill in our Sixth Report (HL Paper 73) and the 
Government have now responded by way of a letter to the Chairman from 
the Rt Hon Michael Wills MP, Minister of State at the Ministry of Justice, 
printed at Appendix 5. 
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DRAFT LEGISLATIVE REFORM (MINOR VARIATIONS TO 
PREMISES LICENCES AND CLUB PREMISES CERTIFICATES 
MINOR VARIATIONS) ORDER 2009 

Background 

42. The Committee is reporting on this super-affirmative Legislative Reform 
Order (LRO) for the second time. An earlier version of the LRO was laid 
before Parliament on 8 December 2008. Its purpose was to introduce an 
expedited process for dealing with proposed minor changes to premises 
licensed under the Licensing Act 2003. The envisaged minor changes cover, 
for example, small alterations to the interior physical layout of premises, or 
some rearrangement of licensing hours (but not including any increase in the 
total hours during which alcohol may be supplied, nor any changes to alcohol 
provision between the hours of 11pm and 7am). 

43. The Committee was concerned that there was no requirement under the 
proposed expedited process to advertise the proposed minor variation, and 
no opportunity for local residents and businesses to express their views to the 
licensing authority. We recommended that the super-affirmative procedure 
should apply to give Department for Culture, Media and Sport (DCMS) an 
opportunity to reconsider. The Committee also recommended a number of 
minor drafting changes (Second Report, HL Paper 21). 

The revised LRO 

44. In response the DCMS has now laid the revised Order, together with an 
accompanying statement. The LRO has the same overall purpose as the 
original, but certain key changes (on which DCMS conducted a limited 
consultation) have been made: 

• to require applicants to advertise proposed minor variations on a white 
notice outside the premises for ten working days; 

• to give local residents and businesses the right to make representations in 
writing to the local authority; and 

• to require the local authority to consider any such representations 
received within the ten day period in arriving at its decision. 

Conclusion 

45. The revisions made to the LRO address the concerns originally expressed by 
the Committee; and the drafting changes necessary to meet our points have 
been incorporated. The Committee is now content that the revised LRO 
meets the tests set out in the Legislative and Regulatory Reform Act 2006; 
and that it is not otherwise inappropriate to go before the House under the 
super-affirmative procedure. 
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APPENDIX 1: CORONERS AND JUSTICE BILL 

Memorandum by Ministry of Justice 

Introduction 

1. This Memorandum identifies the provisions of the Coroners and Justice Bill which 
confer powers to make delegated legislation, and explains in each case why the 
power has been taken and the nature of, and reason for, the procedure selected. 

2. The Bill is in 9 Parts: 

• Part 1 reforms the law in relations to coroners and to the certification 
and registration of deaths. 

• Part 2 contains amendments to the criminal law (the law of murder, 
manslaughter, infanticide and suicide, new offences relating to child 
pornography, provision about conspiracies to commit offences in other 
parts of the UK and an amendment to the offence of inciting hatred on 
grounds of sexual orientation). 

• Part 3 contains amendments relating to criminal evidence, investigations 
and procedure: Chapter 1 contains provisions for investigation 
anonymity orders. Chapter 2 re-enacts the Criminal Evidence (Witness 
Anonymity) Act 2008 with some modifications. Chapter 3 contains 
provision about measures taken in court proceedings for vulnerable and 
intimidated witnesses. Chapter 4 contains provision about the use of live 
links in criminal proceedings. Chapter 5 contains other miscellaneous 
provisions. 

• Part 4 relates to sentencing. Chapter 1 sets up a new Sentencing 
Council for England and Wales and makes provision about its functions 
and the duties of courts to follow its guidelines. Chapter 2 contains 
other provisions relating to sentencing. These provide for extended 
driving bans for persons also given custodial sentences and amend the 
law relating to extended sentences for dangerous offenders. 

• Part 5 contains some further criminal justice provisions. It makes 
amendment relating to the Commissioner for Victims and Witnesses 
established under the Domestic Violence, Crime and Victims Act 2004; 
enables criminal offences created by regulations (under section 2(2) of 
the European Communities Act 1972) implementing the E-Commerce 
or the Services Directive to have penalties exceeding those permitted by 
the 1972 Act; amends a range of criminal procedure legislation to take 
account of the EU Framework Decision regarding the treatment in the 
UK of criminal offences committed elsewhere; and makes provision 
about the retention of knives confiscated from persons entering court 
and tribunal buildings. 

• Part 6 contains provisions about civil and criminal legal aid, including 
provision for pilot schemes in relation to civil legal aid, and provisions 
about the enforcement of contribution orders made in cases where 
criminal legal aid is granted. 

• Part 7 introduces a new civil recovery scheme through which courts can 
order offenders to pay amounts in respect of assets or other benefits 
derived by them from the exploitation of accounts about their crimes, 
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for example, by selling their memoirs, or receiving payments for public 
speaking or media interviews. 

• Part 8 deals with a number of amendments to the Data Protection Act 
1998, including extending the audit and inspection powers of the 
Information Commissioner. 

• Part 9 sets out supplementary provisions about orders and regulations, 
commencement, extent, repeals and so forth. 

3. Clause 159 sets out the level of parliamentary scrutiny in respect of the order and 
regulation-making powers created by the Bill. 

PART 1: CORONERS ETC. 

Clause 18(1): Notification of deaths by medical practitioners 

Powers conferred on:   Lord Chancellor 

Powers exercisable by:    Regulations made by statutory instrument 

Parliamentary Procedure:  Negative resolution 

4. Clause 18(1) enables the Lord Chancellor to make regulations requiring a registered 
medical practitioner, in prescribed cases or circumstances, to notify a coroner of a 
death of which he or she is aware. It is intended that the regulations will say that the 
duty falls on a doctor who attends a deceased person at or shortly after the time of 
death, or a doctor on whose list of patients the deceased person was; and that, once 
one medical practitioner has notified a death, there is no duty to notify on any other 
medical practitioner. 

5. The cases or circumstances that will be prescribed will include deaths resulting from 
self harm and neglect, deaths that may have been caused or contributed to by 
neglect on the part of a public authority which has responsibility for the deceased, 
deaths which may have been caused or contributed to by the police, and deaths 
where a violent crime is suspected. 

6. Delegated legislation is considered necessary so as to provide the flexibility to 
amend and update the list of cases or circumstances in the light of experience. 
Regulations under this clause will be subject to negative resolution which will 
provide the appropriate level of scrutiny. There is a duty on the Lord Chancellor to 
consult the Secretary of State for Health and the Chief Coroner before making 
regulations under this provision. 

Clause 19(4): Medical examiners 

Powers conferred on:  Secretary of State, in relation to England, and 
the Welsh Ministers, in relation to Wales 

Powers exercisable by:   Regulations made by statutory instrument 

Parliamentary Procedure:  Negative resolution 

7. Clause 19(4) enables regulations to make provision in respect of the appointment, 
payment, training and functions of medical examiners. These regulations (along 
with those under clause 20) will be drafted during 2009 with input from a wide 



14 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

range of stakeholders. This process will be managed through a Death Certification 
Stakeholder Working Group that includes representatives from NHS organisations, 
the BMA, Royal College of Pathologists, Coroners’ Society, the funeral industry, 
Ministry of Justice, General Register Office, Local Government Association and the 
devolved administrations. A full public consultation will be held on the regulations 
before they are made. 

8. It is anticipated that regulations will provide for medical examiners to be appointed 
on a part-time basis, with each appointment lasting for up to three years with retired 
medical practitioners being allowed to continue in the role for up to five years after 
retirement. Payments for medical examiners would be in line with arrangements 
applying in the specific area in respect of remuneration and those applying 
nationally in respect of other payments. 

9. It is anticipated that the provision in relation to training for medical examiners, and 
its associated assessment, will be based on a curriculum developed by an 
intercollegiate working group co-ordinated by the Royal College of Pathologists in 
collaboration with the Academy of Medical Royal Colleges. The curriculum 
specifies the knowledge, skills and attitudes necessary for medical examiners to 
provide independent scrutiny and to meet expected standards and levels of 
performance. A key aim of the curriculum is to enable all medical examiners in 
England and Wales to provide a consistent service. 

10. It is expected that regulations will provide that medical examiners must undertake 
and successfully complete the training and any associated assessment as a pre-
condition to taking up their appointment. Regulations are also expected to make 
further provision requiring medical examiner’s officers appointed under subsection 
(2)(a) to receive appropriate training. 

11. Provision will also be made conferring functions on medical examiners and the 
ability to do this in regulations gives flexibility to enable the functions of the medical 
examiner to be extended or changed to support future development of the service. 

12. It is proposed that the regulations under this clause will be made under the negative 
procedure, as they are technical and non-controversial in nature. In so far as the 
powers relate to medical examiners appointed by Primary Care Trusts in England, 
the regulations will be made by the Secretary of State for Health and in so far as the 
powers relate to medical examiners appointed by Local Health Boards in Wales, the 
regulations will be made by the Welsh Ministers (subsection (6)). 
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Clause 20: Medical certificate of cause of death 

Powers conferred on:  Secretary of State except in respect of fees in 
subsection (5) where the relevant power is 
conferred on the Secretary of State, in relation to 
England, and the Welsh Ministers, in relation to 
Wales 

Powers exercisable by:   Regulations made by statutory instrument 

Parliamentary Procedure:  Negative resolution, save for regulations 
made under subsection (5) where the 
affirmative resolution procedure applies when 
setting a fee for the first time or increasing the 
fee by more than is necessary to reflect 
changes in the value of money 

13. Clause 20(1) allows regulations to be made in relation to deaths required to be 
registered under the Births and Deaths Registration Act 1953. In particular, the 
regulations will relate to the process and procedures associated with the preparation, 
scrutiny and confirmation of medical certificates of cause of death and the way a 
confirmed certificate is notified and given to a registrar or a death referred to the 
coroner. 

14. It is envisaged that a registered medical practitioner who attended the deceased 
prior to death (an “attending practitioner”) will be required to prepare a certificate 
within a prescribed period defined in regulations made under subsection (2) of this 
clause. Provision will be made for a copy of this certificate to be given to a medical 
examiner for scrutiny and allowing it to be given by electronic means. 

15. If there is no attending practitioner or the attending practitioner is either not 
available or not able to prepare the certificate within the prescribed period, then the 
death will need to be referred to the coroner. 

16. A coroner to whom a death is reported who decides that the death does not fall to 
be investigated under clause 1 of the Bill will be required to refer the death to a 
medical examiner. In these cases, provision will be made requiring the coroner to 
issue a form stating that he or she has no further interest in the death and for this 
form to be transmitted to the medical examiner’s office together with any relevant 
information about the death that he or she has used in coming to his or her decision. 
Provision will be made that, if there is no attending practitioner or the attending 
practitioner is not available when a death is referred by the coroner, the medical 
examiner will be required to prepare a certificate. 

17. It is expected that the regulations will require a medical examiner to whom an 
attending practitioner has given a certificate or to whom a death has been referred 
by a coroner, to make whatever inquiries appear to be necessary to confirm or 
establish the cause of death. Such inquiries may include, for example, inspecting the 
deceased person’s medical records and, where necessary, seeing, identifying and 
externally examining the body. They may also include reviewing clinical governance 
data to identify relevant patterns and trends. 

18. Provision will also be made for the medical examiner or someone acting on his 
behalf to discuss the confirmed cause of death with the informant or some other 
appropriate person and for confirmation to be given in writing that this has been 
done. This provision will form an important part of the new process because it 
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increases the transparency of the system and addresses a key concern identified by 
the Shipman Inquiry (Third Report ‘Death Certification and the Investigation of 
Deaths by Coroners’, Cmnd 5854, July 2003). 

19. Provision will be made for the confirmed attending practitioner’s certificate or the 
medical examiner’s certificate to be given to a registrar. The certificate is likely to be 
conveyed to the registrar, as in the current system, by the person giving information 
about the death; however, it is expected that the regulations will allow it to be 
conveyed in other ways. 

20. Provisions in paragraph (m) for prescribing forms (including certificates) and 
making them available to those who require them will be exercised after 
consultation with Welsh Ministers, the Registrar General and the Statistics Board. 

21. Provisions in paragraph (n) for the Chief Medical Officer of the Department of 
Health to issue guidance on the completion of these forms will be made after 
consultation with the Chief Medical Officer to the Welsh Assembly Government, 
the Registrar General and the Statistics Board. 

22. It is anticipated that the power in subsection (2)(b) (to prescribe cases or 
circumstances in which a requirement in regulations does not apply) might be used 
during a period of emergency (as defined in clause 19), for example an influenza 
pandemic, to prescribe an abridged process of death certification. Further provision 
will be made under subsection (4) so that, during a period of emergency, registered 
medical practitioners who have not attended the deceased prior to death will be able 
to prepare and give a certificate that, in normal circumstances, would be given by an 
attending practitioner. 

23. It is proposed that the regulations under this clause, with the exception of those 
under subsection (5), will be made under the negative procedure, as they are 
technical and non-controversial in nature. These regulations will be made by the 
Secretary of State for Health. 

24. Regulations under subsection (5) (which enable a fee to be payable in relation to the 
medical examiner’s confirmation or issue of a certificate) will be subject to the 
affirmative procedure where they relate to setting a fee for the first time or to 
increasing the fee by more than is necessary to reflect changes in the value of money 
(see clause 159(5)(a)). In all other circumstances, they will be subject to the 
negative procedure. These regulations will be made by the Secretary of State for 
Health, in relation to England, and by Welsh Ministers in relation to Wales. 

Schedule 2, Paragraph 1(3) and 2(1): Coroner areas 

Powers conferred on:   Lord Chancellor 

Powers exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

25. Clause 22 gives effect to Schedule 2 which makes provision for coroner areas. 

26. Paragraph 1 of the Schedule places a duty on the Lord Chancellor to divide 
England and Wales into areas known as coroner areas and gives him or her the 
power to specify those areas by order. By paragraph 2 of the Schedule the Lord 
Chancellor may also make orders altering coroner areas, which replaces similar 
provision made by sections 4 and 4A of the Coroners Act 1988 (the 1988 Act). 
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27. There are currently 114 coroner districts in England and Wales (and there is also 
the office of coroner of the Queen’s household, which exists independently of any 
district) and on implementation of the Act existing coroner districts will become 
coroner areas (by virtue of paragraph 1(1) of Schedule 20). The long-term aim is to 
reduce the number of coroner areas by altering the boundaries and increasing the 
size of coroner areas. It is intended that this will occur gradually through 
amalgamation, for example, on the retirement of a senior coroner. Delegated 
legislation is considered necessary, as the Lord Chancellor will wish to change 
boundaries in order to reduce the number of coroner areas. It would be 
inappropriate to provide for the new boundaries in the statute itself because it would 
allow no flexibility and no opportunity to conduct effective consultation with 
stakeholders. 

28. An order specifying or altering coroner areas will be subject to negative resolution 
which will provide the appropriate level of scrutiny. Before making an order altering 
areas the Lord Chancellor has a duty to consult the local authorities that will be 
affected by the change and, if the coroner area involved is in Wales, the Welsh 
Ministers, and any other person the Lord Chancellor thinks it appropriate to 
consult. 

Schedule 3, Paragraph 2(1): Area coroners and assistant coroners 

Powers conferred on   Lord Chancellor 

Powers exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

29. Clause 23 gives effect to Schedule 3 which makes provision to do with the 
appointment of senior coroners, area coroners and assistant coroners. These 
provisions replace and amend sections 1 to 3, 6 and 7 of the 1988 Act. 

30. Paragraph 2(1) of the Schedule makes provision for the Lord Chancellor to make an 
order requiring the appointment of an area coroner, or a specified number of area 
coroners and a minimum number of assistant coroners. 

31. Delegated legislation gives the necessary flexibility to enable the Lord Chancellor to 
alter the number of area coroners or the minimum number of assistant coroners 
who are to be appointed, for example, in the event that the boundaries of an area 
are altered and the workload increases. An order specifying the number of area 
coroners and the minimum number of assistant coroners who are to be appointed 
will be subject to negative resolution which will provide the appropriate level of 
scrutiny. The Lord Chancellor must consult the Chief Coroner and every local 
authority affected before making an order (paragraph 2(2)). 

Schedule 6, Paragraphs 1, 3, 5(1), 6, 8 and 9(1): Allowances and fees 

Powers conferred on:   Lord Chancellor 

Powers exercisable by:   Regulations made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

32. Clause 27 gives effect to Schedule 6 which makes provision about allowances, fees, 
expenditure and reimbursement of expenses. 
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33. The provisions in paragraphs 1 to 4 of the Schedule reproduce the existing power to 
set rates and prescribe conditions in section 25 of the 1988 Act. Paragraph 1 
provides that a person who serves as a juror at an inquest is entitled to receive 
payments by way of allowances for travelling and subsistence and/or financial loss 
(for which further provision is made in paragraph 2). Regulations may prescribe the 
conditions to which the payment of allowances are subject (paragraph 1) and the 
rate of such allowances (paragraph 3). 

34. The provisions in paragraphs 5(1) and 6 of the Schedule reproduce, with 
amendments, the existing power for the Secretary of State to determine the fees and 
allowances that can be paid to witnesses and medical practitioners in section 24(1) 
of the 1988 Act. Paragraph 5(1) provides that regulations may prescribe the 
allowances that may be paid to witnesses, to persons who produce documents or 
things by virtue of paragraph 1(1) or (2) of Schedule 4, and to persons who provide 
evidence in the form of a written statement by virtue of paragraph 1(2)(a) of that 
Schedule. Paragraph 6 enables regulations to be made for fees and allowances to be 
paid to persons who make examinations under clause 16. 

35. Paragraph 8 of the Schedule reproduces the existing power in section 24(2) of the 
1988 Act and enables fees payable to coroners for supplying copies of documents to 
be prescribed. 

36. Paragraph 9(1) of the Schedule replaces section 27 of the 1988 Act. It enables 
regulations to be made making provision for, or in connection with, the 
reimbursement of expenditure incurred by coroners in the conduct of an 
investigation. 

37. Each of these powers has been left to delegated legislation as the level of fees and 
allowances is a matter of detail and may need to be varied from time to time. The 
provisions in respect of the reimbursement of expenditure incurred by coroners will 
be moved to secondary legislation rather than appearing in primary legislation as it 
is considered that the detail of the procedure for reimbursement is more suited to 
secondary legislation. 

38. Each power will be subject to negative resolution, since a high level of parliamentary 
scrutiny is not considered necessary for the kind of detail involved. 

Clause 30: Regulations about training 

Powers conferred on:  Chief Coroner, with the agreement of the Lord 
Chancellor 

Powers exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

39. Clause 30 enables the Chief Coroner to make regulations about the training of 
senior coroners, area coroners and assistant coroners as well as coroners’ officers 
and other staff. 

40. Delegated legislation is considered necessary so as to provide the flexibility to 
amend and update training requirements in the light of experience or if those 
requirements change over time. Regulations under this clause will be subject to the 
negative resolution procedure which will provide the appropriate level of scrutiny. 
There is a duty on the Chief Coroner to consult the Lord Chancellor before making 
regulations. The power to make regulations under this clause is vested in the Chief 
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Coroner rather than in the Lord Chancellor given the role of the Chief Coroner in 
setting national standards for the operation of the corner system. 

Clause 32(5): Appeals to the Chief Coroner 

Powers conferred on:   Lord Chancellor 

Powers exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:   Affirmative resolution 

41. Subsection (5) of clause 32 enables the Lord Chancellor to amend subsection (2) 
which contains a list of decisions of a coroner that can be appealed to the Chief 
Coroner. 

42. The decisions that can be appealed include a decision whether to conduct or 
discontinue an investigation into a death, certain decisions relating to post-mortem 
examinations, a decision whether to resume a suspended investigation, a decision 
whether there should be a jury and decisions embodied in a determination or 
finding in accordance with clause 5. 

43. Delegated legislation is considered necessary to give the Lord Chancellor the 
flexibility to add to the list by order if it is considered that other decisions made by a 
coroner ought to be appealable. 

44. By virtue of subsection (5)(b) of clause 159 this power is subject to the affirmative 
resolution procedure which is considered appropriate since, if the power needs to be 
exercised, it would involve an amendment to primary legislation. 

Clause 34(1): Guidance by the Lord Chancellor 

Powers conferred on:   Lord Chancellor 

Powers exercisable by:   Statutory guidance 

Parliamentary Procedure:   None 

45. By subsection (1) of clause 34 the Lord Chancellor has power to issue guidance 
about the way in which the coroner system is expected to operate in relation to 
certain interested persons. A coroner dealing with an investigation into a death and 
the Chief Coroner when dealing with any appeal, will be expected to ensure that 
interested persons receive the service that is set out in the guidance. Subsection (2) 
sets out the provisions that it is anticipated that such guidance may include. 

46. Although some guidance is currently issued, it is non-statutory. The power in the 
Bill will enable future guidance to be placed on a statutory footing. The guidance 
will not directly impose any requirements on a coroner; however, it will enable 
interested persons to know what to expect from the investigation process. Since the 
guidance is not binding it is not considered that any form of parliamentary scrutiny 
is required. One element of guidance – an illustrative draft charter of services which 
bereaved people might expect to receive from coroners in a reformed system – was 
published at the same time as the Bill. 

(http://www.justice.gov.uk/whatwedo/coroners.htm). 

http://www.justice.gov.uk/whatwedo/coroners.htm
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Clause 35(1): Coroners regulations 

Powers conferred on:  Lord Chancellor Justice with the agreement of 
the Lord Chief Justice 

Powers exercisable by:   Regulations made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

47. Clause 35(1) gives power for the Lord Chancellor, with the agreement of the Lord 
Chief Justice, to make regulations for regulating the practice and procedure at or in 
connection with investigations into deaths, examinations under clause 16 and 
exhumations under paragraph 5 of Schedule 4. These regulations will not extend to 
the practice and procedure at or in connection with inquests as provision will be 
made in Coroners rules under clause 36. 

48. Subsection (2) specifies certain matters that may be included in the regulations. 
These are intended to ensure that the scope of the power is sufficient to achieve its 
purpose, and that Parliament is aware, in general terms, of the kinds of matters the 
regulations will address and how they may operate. 

49. This power is left to delegated legislation so as to give flexibility to enable the 
matters to be covered in the regulations to be changed if necessary. These 
regulations will be subject to the negative resolution procedure which will provide 
the appropriate level of scrutiny. 

Clause 36(1): Coroners rules 

Powers conferred on:  Lord Chief Justice with the agreement of the 
Lord Chancellor 

Powers exercisable by:   Rules made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

50. Clause 36(1) enables rules to be made in accordance with Part 1 of Schedule 1 to 
the Constitutional Reform Act 2005 for regulating the practice and procedure at or 
in connection with inquests. There is also power to make rules regulating the 
practice and procedure at or in connection with appeals to the Chief Coroner and 
for rules as to the way in which, and the time within which, such appeals are 
brought. 

51. By Part 1 of Schedule 1 to the 2005 Act it is the Lord Chief Justice (or a judicial 
office holder nominated by him) with the agreement of the Lord Chancellor who 
make rules. This power reflects the proper balance between the roles of the judiciary 
and the executive in setting rules concerning practice and procedure in courts and 
tribunals. 

52. For the reasons set out above, clause 36(2) specifies certain matters that may be 
included in the rules. 

53. The use of delegated legislation subject to the negative resolution procedure as the 
appropriate vehicle for rules of court governing matters of practice and procedure is 
well precedented, reflecting the fact that primary legislation in this area would be 
cumbersome and insufficiently flexible. The power to make rules is cast in broad 
and flexible terms similar to other rule-making powers in other legislation, for 
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example, the power to make Civil Procedure Rules in section 1 of the Civil 
Procedure Act 1997. It is also similar to the existing power to make rules in section 
32 of the 1988 Act. The negative resolution procedure is considered appropriate, 
again following well-established precedent. 

Clause 36(8): Practice directions 

Powers conferred on:  Lord Chief Justice with the agreement of the 
Lord Chancellor 

Powers exercisable by:   Directions 

Parliamentary Procedure:   None 

54. Subsection (8) of clause 36 enables practice directions to be given on any matter 
that could otherwise be included in Coroners rules under subsection (1). The power 
to make practice directions is very wide and flexible and this power will be used 
when greater detail is required than could reasonably be set out in rules. It is similar 
to powers in other legislation, for example, section 74 of the Courts Act 2003 gives 
power to make practice direction in relation to criminal proceedings and section 81 
of that Act makes the same provision for family proceedings. None of the existing 
powers to make practice directions is subject to any specific method of 
parliamentary scrutiny. Therefore, no such method is prescribed for practice 
directions under this clause. 

Clause 39(1): Interpretation 

Powers conferred on    Lord Chancellor 

Powers exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:   Negative resolution 

55. Clause 39 is an interpretation provision. It defines “prosecuting authority” to mean 
the Director of Public Prosecutions or any person prescribed by an order made by 
the Lord Chancellor. Prosecuting authorities may request a coroner to suspend an 
investigation under the Act because of criminal proceedings. The Department 
intends to consult with prosecuting authorities as to whether they should be 
prescribed. Providing for this in delegated legislation rather than on the face of the 
Bill provides the necessary flexibility so that the definition of prosecuting authorities 
may be updated as circumstances require. 

56. This power will be subject to the negative resolution procedure which will provide 
the appropriate level of scrutiny. 
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PART 3: CRIMINAL EVIDENCE, INVESTIGATIONS AND PROCEDURE 

Clause 62(4): Power to amend clause 62 so as to add or omit an offence or to add, 
omit or modify a condition to be satisfied in relation to an offence. 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Affirmative Resolution 

57. An investigation anonymity order may be made only in relation to the investigation 
of certain qualifying offences. Clause 62 sets out which offences are “qualifying 
offences”. At present the offences are murder or manslaughter. In addition, certain 
conditions must be fulfilled in relation to an offence. At present those conditions are 
that the death was caused by one or both of being shot with a firearm or being 
injured by a knife. Subsection (4) provides the Secretary of State with a power to 
add or omit an offence, or to add, omit or modify a condition in relation to an 
offence. The Government considers such a power is necessary so that investigation 
anonymity orders may be made available to further offences in the future. The 
reason their availability is limited at present is to focus on the specific problem of 
reluctant witnesses coming forward to give information or evidence in the 
investigation of gang-related homicides. When a future need to extend the 
availability of orders arises the Government considers provision for such extension is 
best left to delegated legislation. The flexibility of delegated legislation is required to 
allow such changes to be made promptly where required. 

58. By virtue of clause 159(5)(c) the affirmative resolution procedure applies; it is 
considered appropriate because an order made under this power would amend 
primary legislation. 

Clause 63(3): Power to amend clause 63 so as to add or omit a person or body who 
may investigate a qualifying criminal offence. 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Affirmative Resolution 

59. An investigation anonymity order may be made only where a “qualifying criminal 
investigation” takes place. An investigation is a qualifying criminal investigation if it 
is conducted by a body listed in clause 63(2) with a view to ascertaining whether a 
person should be charged with a qualifying offence, or whether a person charged 
with a qualifying offence is guilty of it. Those bodies listed in subsection (2) are (a) 
a police force in England and Wales, (b) the British Transport Police Force, (c) the 
Serious Organised Crime Agency and (d) the Police Service of Northern Ireland. 
Clause 62 provides the Secretary of State with a power to add or omit offences 
which are qualifying offences for the purposes of the Chapter. If a new offence is 
added to clause 62 that offence may be investigated by a body which is not presently 
listed in clause 60(2). It is therefore necessary to provide a power to add that 
investigatory body so that the investigation it undertakes into the qualifying offence 
is a “qualifying criminal investigation”. Likewise, if an offence is omitted from 
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clause 62, it may no longer be necessary to list the body which investigates that 
offence in subsection (2), and it should, therefore, be omitted. 

60. By virtue of clause 159(5)(c) the affirmative resolution procedure applies; this 
procedure is considered appropriate because an order made under this power would 
amend primary legislation. 

Clause 65(7): Power to amend clause 65 so as to modify the persons who may 
apply for an investigation anonymity order. 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Affirmative Resolution 

61. An application for an investigation anonymity order may be made by a person listed 
in subsection (1) of clause 65. They are a chief officer of police in England and 
Wales, the Chief Constable of the British Transport Police Force, the Director 
General of the Serious Organised Crime Agency, the Chief Constable of the Police 
Service of Northern Ireland, the Director of Public Prosecutions, the Director of 
Revenue and Customs Prosecutions and the Director of Public Prosecutions for 
Northern Ireland. Clause 62 provides the Secretary of State with a power to add or 
omit offences which are qualifying offences for the purposes of the Chapter. If a new 
offence is added to clause 62, and a new investigatory body not presently listed in 
subsection (2) of clause 63 is added by virtue of the power under that clause, then it 
may also be necessary to add an individual within that investigatory body to the list 
of those persons who may apply for an investigation anonymity order. A power is 
therefore provided in subsection (7) for the Secretary of State to amend subsection 
(1) by order. 

62. By virtue of clause 159(5)(c) the affirmative resolution procedure applies; this 
procedure is considered appropriate because an order made under this power would 
amend primary legislation. 

Clause 66(10): Power to modify or repeal the conditions for making an 
investigation anonymity order. 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Affirmative Resolution 

63. Clause 66 sets out the conditions which must be fulfilled before a justice of the 
peace may make an investigation anonymity order. If clause 59 is modified so as to 
include additional qualifying offences then it may also be necessary to modify the 
conditions which must be fulfilled before the investigation anonymity order is made. 
In addition, subsections (4) to (6) and (9) attempt to capture the concept of a gang. 
This is a difficult concept to achieve in legislative terms and it may be necessary to 
modify or clarify the conditions so that the correct individuals and activity are 
targeted. 
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64. By virtue of clause 159(5)(c) the affirmative resolution procedure applies; this 
procedure is considered appropriate because an order made under this power would 
amend primary legislation. 

Clause 71(2) and (3): Power to make equivalent provision in relation to the armed 
forces 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Negative Resolution 

65. The policy at present is not to apply Chapter 1 of Part 3 to the armed forces and 
service offences. However, when or if it is deemed necessary or desirable to apply 
the provisions of the chapter to the armed forces the Secretary of State may by order 
make equivalent provision with any necessary modifications under subsections (2) 
and (3). Given the power is to apply provisions already considered by Parliament 
the negative resolution procedure is appropriate in this case. 

Clause 86(2) – new section 17(7) of the Youth Justice and Criminal evidence Act 
1999: Power to amend the list of relevant offences to add, modify or omit an entry 

Power conferred on:    The Secretary of State 

Power exercisable by:    Order made by Statutory Instrument 

Parliamentary Procedure:   Negative Resolution 

66. Clause 86(2) amends the Youth Justice and Criminal Evidence Act 1999 to insert 
provision into section 17 of that Act. It gives a witness in proceedings relating to 
certain relevant offences eligibility for assistance by special measures unless the 
witness does not want to be so eligible. A “relevant offence” is one that is listed in 
Schedule 1A to the 1999 Act (inserted by Schedule 12 to the Bill). The policy 
objective is to target offences involving knives and guns, where witnesses are likely 
to be intimidated and fear giving evidence. All the relevant offences involve guns or 
knives. By clause 86(2) the Secretary of State will be able to make an order to 
amend the list of these relevant offences, whether to add, modify or omit an entry. 
Such a list may need updating from time to time to add a new entry relating to gun 
or knife crime or to modify or delete entries as developments occur. It is desirable to 
give the Secretary of State power to deal with such primarily detailed matters and 
the negative resolution procedure will provide the appropriate level of scrutiny. 
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Clause 100(7) – new section 75B of the Serious Organised Crime and Police Act 
2005: Guidance about use of powers under sections 71 to 74 of the Serious 
Organised Crime and Police Act 2005 

Power conferred on:   The Attorney General 

Power exercisable by:   Statutory guidance 

Parliamentary Procedure:   None 

67. By subsection (7) of clause 100 the Attorney General has power to issue guidance 
about the exercise by “specified prosecutors” of their powers under sections 71 to 
74 of the Serious Organised Crime and Police Act 2005, and to revise any such 
guidance. 

68. These powers offer immunity and sentence reductions for those who co-operate in 
the investigation and prosecution of others who may have committed criminal 
offences. The Attorney General superintends the existing specified prosecutors. The 
Attorney General also has non-statutory oversight of the two new specified 
prosecutors added by the bill, and immunity can only be offered by them with the 
Attorney’s consent. In these circumstances, it is desirable to provide a statutory 
power for the Attorney General to provide guidance for all these prosecutors. 

69. Since the guidance is not binding it is not considered that any form of parliamentary 
scrutiny is required. 

PART 4: SENTENCING 

Sentencing Council for England and Wales 

Schedule 13, paragraph 6: Sentencing Council for England and Wales - terms of 
appointment. 

Power conferred on:    Lord Chancellor 

Power exercisable by:    Order made by Statutory Instrument 

Parliamentary Procedure:   Negative Resolution 

70. Schedule 13 sets out the constitution of the Sentencing Council for England and 
Wales. It provides for the Council to comprise 8 judicial members (one of whom 
will chair the Council) and 6 non-judicial members. Paragraph 6 of the Schedule 
enables the Lord Chancellor to deal by order with the term of office, and 
resignation, re-appointment and removal of Council members. The Lord 
Chancellor must consult with the Lord Chief Justice if an order includes provision 
about the term of office, resignation or re-appointment of Council members and 
must secure the Lord Chief Justice’s agreement to an order making provision 
dealing with the removal of judicial members. 

71. This matter is appropriately one best left to delegated legislation given the level of 
detail likely to be required. A similar order-making power in respect of the terms of 
appointment of the members of the Sentencing Guidelines Council is contained in 
section 168 of the Criminal Justice Act 2003. 
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72. As the composition and functions of the Council are set out in the primary 
legislation and the order deals with subsidiary matters, the negative resolution 
procedure provides an appropriate level of parliamentary scrutiny. 

Clause 107(11): Power to prescribe other circumstances in respect of which 
sentencing guidelines may make different provision 

Power conferred on:    The Lord Chancellor 

Power exercisable by:   Order made by statutory instrument 

Parliamentary procedure:   Negative Resolution 

73. Clause 103 details what must be contained in offence specific sentencing guidelines, 
such as the different sentencing ranges and starting points appropriate for offences 
of varying levels of seriousness. Different guidelines might be appropriate where the 
offence is committed by, for example, a young offender. But it is not possible to 
anticipate changes to the assessment of seriousness of a particular offence that may 
result from future sentencing legislation. As considerations of seriousness are central 
to the structure of offence specific guidelines it is appropriate to give the Lord 
Chancellor power to prescribe other circumstances in which the guidelines might 
need to make different provision. As any order made under this provision would be 
essentially technical in nature the negative resolution procedure is considered to 
provide an adequate level of parliamentary scrutiny. 



 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 27 

Driving disqualification 

Schedule 14, paragraphs 1(2) and 4 – New section 35A(8) of the Road Traffic 
Offenders Act 1988 and new section 147A(8) of the Powers of the Criminal Courts 
(Sentencing) Act 2000: Power to amend subsections (4)(e), (f) and (h) of new 
section 35A of the 1988 Act and of new section 147A of the 2000 Act respectively. 
Also paragraph 34 of Schedule 20 (transitory provision). 

Schedule 14, paragraphs 1(3) and 2 – New section 35B(7) of the Road Traffic 
Offenders Act 1988 and new section 248D(7) of the Criminal Procedure 
(Scotland) Act 1995: Power to amend subsections (4)(b) and (c) of new section 
35B of the 1988 Act and of new section 248D of the 1995 Act respectively. Also 
paragraph 35 of Schedule 20 (transitory provision). 

Schedule 14, paragraphs 3 and 5 – New Article 40A(8) of the Road Traffic 
Offenders (Northern Ireland) Order 1996 and new Article 91A(8) of the Criminal 
Justice (Northern Ireland) Order 2008: Power to amend paragraph (4)(e) and (f) 
of new Article 40A of the 1996 Order and of new Article 91A of the 2008 Order 
respectively. 

Power conferred on:    The Secretary of State 

Power exercisable by:   Order made by statutory instrument 

Parliamentary procedure:  Negative Resolution in the case of an order under 
Article 91A(8) of the Criminal Justice 
(Northern Ireland) Order 2008; Affirmative 
Resolution in all other cases 

74. Clause 123 and paragraphs 1(2) and 4 of Schedule 14 introduce two new 
provisions: section 35A of the Road Traffic Offenders Act 1988 and section 147A of 
the Powers of Criminal Courts (Sentencing) Act 2000 (the 2000 Act). 

75. These new sections apply where an offender is sentenced to both a custodial 
sentence and a disqualification from driving order under sections 34 or 35 of the 
Road Traffic Offenders Act, or sections 146 or 147 of the 2000 Act. An ‘appropriate 
extension period’ must be added to the length of an order for disqualification from 
driving in these circumstances. The intention is that the offender should feel the 
effect of both elements of the court’s sentence, minimising the circumstances in 
which the driving ban may have expired before the offender is released back into the 
community. 

76. Subsections (4)(e) and (f) of new section 35A of the Road Traffic Offenders Act 
and of new section 147A of the 2000 Act determine the length of the extension 
period to be added to a driving disqualification when a dangerous offender is 
sentenced to an extended sentence of imprisonment for public protection under 
section 227 or 228 of the Criminal Justice Act 2003 (the 2003 Act). The extension 
period is currently equal to half the custodial term element of the sentence imposed 
under those provisions. 

77. This proportion is designed to accord with section 247(2) of the 2003 Act which 
sets the requisite part of the custodial term that must be served by such an offender 
at ‘one half of the appropriate custodial term’. As this proportion could be amended 
by order of the Secretary of State, it is necessary to have a power to amend the 
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proportions stated in the Road Traffic Offenders Act and the 2000 Act so that the 
extension period to continue to mirror the section 247(2) period. 

78. This amending power is contained in subsection (8)(b) of the new sections to be 
inserted into the Road Traffic Offenders Act and the 2000 Act. When an amending 
order is made in respect of section 247(2) of the 2003 Act, subsection (8) allows for 
the making of an order to alter subsection (4)(e) and (f) accordingly. 

79. Subsection (4)(h) of new section 35A of the Road Traffic Offenders Act and of new 
section 147A of the 2000 Act determines the length of extension period to be added 
in any case not covered by the other paragraphs (a)-(g) of subsection (4). In those 
cases, a period equal to ‘half the custodial sentence’ is imposed. 

80. This proportion reflects, for example, section 244(3)(a) of the 2003 Act which sets 
the proportion to be served of any sentence of more than twelve months at one half. 
This too may be amended by order of the Secretary of State under section 267 of 
the 2003 Act. As a result, an amending power must also be available in the Road 
Traffic Offenders Act and the 2000 Act to alter the period under subsection (4)(h) 
accordingly. 

81. Subsection (8)(a) of both new section 35A of the Road Traffic Offences Act and 
new section 147A of the 2000 Act provides for the proportion of sentence in 
subsection (4)(h) to be amended by order of the Secretary of State whenever the 
powers under section 267 of the 2003 Act are exercised. 

82. By virtue of new section 35A(9) of the Road Traffic Offences Act and the 
amendment made to section 160(3) of the 2000 Act by paragraph 4(2) of Schedule 
14 both these order-making powers will be subject to the affirmative resolution 
procedure which is considered appropriate given that they confer powers to modify 
primary legislation. 

83. The provisions in paragraph 1(2) and 4 of Schedule 14 extend only to England and 
Wales. Paragraph 1(3) and 2 of Schedule 14 make similar provision for Scotland, 
while paragraphs 3 and 5 of Schedule 14 make similar provision for Northern 
Ireland. In both cases similar order-making powers to those described above are 
included; as with the England and Wales provisions, the order-making powers are, 
with one exception, subject to the affirmative resolution procedure. The exception 
relates to the power in new Article 91A(8) of the Criminal Justice (Northern 
Ireland) Order 2008 which is subject to the negative resolution procedure which is 
in line with the other delegated powers in that order. 

84. Paragraph 34 of Schedule 20 to the Bill (transitory provisions) creates an order 
making power applicable to offenders sentenced to a driving ban plus a custodial 
sentence of less than 12 months until section 33A(1)(a) of the Criminal Justice Act 
1991 is repealed. The Secretary of State still has a delegated power under the 1991 
Act to amend the proportion of a sentence that such an offender must serve before 
being entitled to release. In the event that the Secretary of State exercises his 1991 
Act power, paragraph 29 provides him with power also to amend subsections (4)(h) 
of each of new sections 35A of the Road Traffic Offences Act and new section 147A 
of the 2000 Act to mirror that alteration. By virtue of clause 155(4)(g) this order-
making power is similarly subject to the affirmative procedure. Paragraph 35 of 
Schedule 20 introduces a parallel order making power in respect of Scotland. 
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PART 5: MISCELLANEOUS CRIMINAL JUSTICE PROVISIONS 

Clause 127: Disapplication of the restriction in paragraph 1(1)(d) of Schedule 2 to 
the European Communities Act 1972 

Power conferred on:    Her Majesty/The Secretary of State 

Power exercisable by:    Statutory Instrument 

Parliamentary Procedure:   Affirmative or negative 

85. Section 2(2) of the European Communities Act 1972 (the 1972 Act) includes a 
power to implement Community obligations by regulations. Further provision in 
respect of the regulation-making power is contained in Schedule 2 to the 1972 Act; 
paragraph 1(1)(d) of the Schedule imposes a limitation on the penalties which can 
be imposed for criminal offences created through such regulations. Clause 127 
disapplies paragraph 1(1)(d) of Schedule 2 to the 1972 Act in relation to the 
exercise of powers conferred by section 2(2) of that Act for the purposes of 
implementing the Services and E-Commerce Directives (Directive 2006/123/EC 
and Directive 2000/31/EC). This will enable the penalty regime here to be extended 
to include offences committed in other Member States where the implementation of 
the Directives requires it. The Services Directive requires regulatory bodies to take 
enforcement action against UK service providers operating temporarily in another 
Member State. The E-Commerce Directive requires Member States to take action 
against UK service providers who commit an offence in another Member State. At 
the moment the penalties for certain offences in the UK exceed the limits in the 
1972 Act and without the disapplication of the limitation on penalties the 
implementing regulations could not provide for extra territorial enforcement on the 
same terms. 

Clause 130(3) – New section 55A(5) of the Courts Act 2003: Power to make 
regulations in respect of knives surrendered to or seized by a court security 
officer 

Clause 131(3) – New paragraph 5A(5) of Schedule 3 to the Justice (Northern 
Ireland) Act 2004: Power to make regulations in respect of knives surrendered to 
or seized by a court security officer 

Power conferred on:   The Lord Chancellor 

Power exercisable by:   Regulations made by Statutory Instrument 

Parliamentary Procedure:   Negative Resolution 

86. Subsection (3) of clauses 130 and 131 insert new section 55A into the Courts Act 
2003 and new paragraph 5A(4) of Schedule 3 into the Justice (Northern Ireland) 
Act 2004 respectively. New section 55A(5) of the Courts Act and new paragraph 
5A(5) of Schedule 3 to the Justice (Northern Ireland) Act require the Lord 
Chancellor to make regulations to make provision as to: (a) the procedure to be 
followed when a knife is retained under section 55A of the Courts Act 2003 or 
paragraph 5A of the Justice (Northern Ireland) Act 2004; the making of requests by 
eligible persons for the return of knives so retained; and the procedure to be 
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followed when returning a knife pursuant to a request made in accordance with the 
regulations. 

87. Each of these powers has been left to delegated legislation as it is considered that the 
detail of the procedures to follow is more suited to secondary legislation; this will 
also provide the flexibility to change and update the procedures. 

88. Each power will be subject to negative resolution since a high level of parliamentary 
scrutiny is not considered necessary for the kind of detail involved. 

Clause 132(1): Security in tribunal buildings 

Power conferred on:   The Lord Chancellor 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Affirmative Resolution 

89. Subsection (1) of clause 132 enables the Lord Chancellor to: (a) authorise or 
require the Lord Chancellor, or such other person as may be specified, to designate 
persons as security officers in relation to a specified description of tribunal 
buildings; and (b) provide that Part 4 (other than section 51(1)) of the Courts Act 
2003 applies in relation to a specified description of tribunal buildings and security 
officers designated in relation to tribunal buildings of that description as it applies to 
court buildings and court security officers, subject to such modifications as may be 
specified. 

90. Subsection (3) provides an order making power for the Lord Chancellor to include 
tribunals other than those listed in section 39(1) of the Tribunals, Courts and 
Enforcement Act 2007 within the ambit of the scheme set out in an order made 
under subsection (1). 

91. Delegated legislation is considered necessary to give the appropriate authority the 
flexibility to extend the scheme for retaining knives to tribunal buildings in the 
future if appropriate. 

92. By virtue of clause 159(5)(d) this power is subject to the affirmative resolution 
procedure which is considered appropriate since, if the power needs to be exercised, 
it would involve the introduction of a new scheme which confers powers that are 
currently contained in primary legislation (that is the Courts Act 2003) and may (by 
virtue of clause 132(2)) include provision to modify primary legislation. 

PART 6: LEGAL AID 

Clause 133(3) – new section 8A of the Access to Justice Act 1999: Power to pilot 
provisions of the Funding code 

Power conferred on:   The Legal Services Commission 

Power exercisable by:   Statutory Code 

Parliamentary Procedure:   Affirmative Resolution 

93. Clause 133(3) inserts new section 8A into the Access to Justice Act 1999 (the 1999 
Act) to provide for a power to pilot provisions in the funding code prepared by the 
Legal Services Commission in relation to the Community Legal Service. This 
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subsection does not itself confer any new powers to make funding code provisions, 
but does set out how existing powers to do so are to be exercised. 

94. New section 8A of the 1999 Act applies to provisions of the funding code which the 
Legal Services Commission is under a duty to prepare under section 8(1) in the 
1999 Act. It provides that ‘pilot provisions’ may have effect, or that existing 
provisions may be dis-applied, for a specified period not exceeding 3 years. This 
period may be extended by such amount as the Commission thinks necessary to 
cover any gap between the end of the pilot and wider rollout. Any pilot scheme may 
apply in relation to one or more area or locality, type of court or tribunal, 
description of service that may be provided as part of the Community Legal Service, 
class of person, or persons selected on the basis of specified criteria or on a sampling 
basis. 

95. Clause 133(4) amends section 9(5) of the 1999 Act to provide that except in cases 
of particular urgency, any pilot provisions shall not come into force until the revised 
version of the code that contains them has been approved by a resolution of each 
House of Parliament. This is the same procedure as currently applies to revised 
version of the code that contains changes to funding code criteria, under section 
9(6) to (8). It is possible that certain funding code pilot provisions will not affect 
criteria, and so would not usually be subject to parliamentary approval (see section 
9(5) of the 1999 Act). However as even non-criteria changes could impose differing 
burdens on individual applicants for the duration of the pilot, it is considered that 
parliamentary approval of any such provisions is appropriate. 

Clause 133(5) – new section 11A of the Access to Justice Act 1999: Power to make 
regulations and orders as to pilot schemes 

Power conferred on:   The Lord Chancellor 

Power exercisable by:  Regulations or Orders made by Statutory 
Instrument 

Parliamentary Procedure:   Either Affirmative or Negative Resolution 

96. Clause 133(5) inserts new section 11A into the 1999 Act to provide for a power to 
pilot schemes under secondary legislation about the Community Legal Service. This 
clause does not itself confer any new powers to make delegated legislation, but does 
set out how existing powers to do so are to be exercised. 

97. New section 11A of the 1999 Act applies to any orders under sections 6(4) and 
8(9), and any regulations under sections 6(7), 7, 10, 11 and 22(5), and provides 
that they may have effect only for a specified period not exceeding 3 years. The 
Lord Chancellor may extend this period in order to cover any gap between the end 
of the pilot and wider rollout. Any pilot scheme may apply in relation to one or 
more area or locality, type of court or tribunal, description of service that may be 
provided as part of the Community Legal Service, class of person, or persons 
selected on the basis of specified criteria or on a sampling basis. 

98. Clause 133(6) amends section 25 of the 1999 Act. The effect is that any order made 
under section 6(4) on a pilot basis will be subject to the negative resolution 
procedure. Any other pilot scheme or order will be subject to the affirmative 
resolution procedure. The reason for this distinction is that any regulations or 
orders made under sections 6(7), 7, 10, 11 and 22(5) will directly affect applicants 
for public funding of legal services and could result in different treatment between 
individual applicants, thereby affecting access to justice. It is considered that such 
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pilot schemes should be subject to the affirmative resolution procedure. By contrast, 
orders made by the Lord Chancellor under section 6(4) deal only with the way in 
which such services are paid for, and do not directly affect the circumstances in 
which individual applicants will be able to access public funding. The broad 
discretion of the Legal Services Commission in this field could already result in 
different funding arrangements in many circumstances. It is considered that this 
justifies the use of the negative resolution procedure. 

99. A scheme of delegated legislation currently operates in relation to the pilot schemes 
that may be carried out in relation to the Criminal Defence Service in section 18A 
of the 1999 Act. Section 25(9B) provides that any instrument under section 18A 
will be subject to the affirmative resolution procedure. 

Clause 135 - Revised paragraphs 6 and 8 of Schedule 3 to the Access to Justice Act 
1999: Criminal Defence Service - information requests 

Power conferred on:   Lord Chancellor 

Power exercisable by:   Regulations made by statutory instrument 

Parliamentary procedure:  Affirmative or negative, according to the 
procedure currently prescribed 

100. Paragraphs 6 to 8 of Schedule 3 to the 1999 Act, which were inserted by section 57 
of the Criminal Justice and Immigration Act 2008, enable the relevant authority to 
send requests to Her Majesty’s Revenue and Customs (HMRC) and the 
Department for Work and Pensions to obtain information about matters such as a 
person’s employment, national insurance number and benefit status, for the purpose 
of determining the person’s financial eligibility for publicly funded representation. 
Under paragraph 6 regulations may specify additional information which may be 
sought from HMRC. By virtue of paragraph 8 regulations may provide what are the 
relevant benefits and when the authority may seek information about the amount of 
benefit received. 

101. Clause 135 extends paragraphs 6 to 8 so as to cover information requests for the 
purposes of making contribution orders. It also extends those paragraphs to allow 
requests for information about a person’s assets (which term may be defined in the 
regulations), about their benefit status at a time other than that at the date of the 
request, and about any previous names and addresses. 

102. It is considered to be appropriate for the provisions on information requests in 
clause 135 to be dealt with by delegated legislation because they relate to matters of 
operational detail and extend existing regulation-making powers rather than being 
new powers. 

103. Similarly, it is considered appropriate for the same parliamentary procedure to apply 
to regulations made under or by virtue of the provisions amended by clause 135 as 
applies to regulations made under or by virtue of those provisions as they currently 
stand. Regulations under paragraph 6 of Schedule 3 are subject to the affirmative 
resolution procedure (section 25(9)) and regulations made by virtue of paragraph 8 
of Schedule 3 are subject to the negative resolution procedure (section 25(10)). 
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Clause 136(2) and (3): New section 17(4) of the Access to Justice Act 1999 - 
Criminal Defence Service: enforcement of order to pay cost of representation and 
new section 17A(2A)(d) and new Schedule 3A of the Access to Justice Act 1999: 
motor vehicle orders 

Power conferred on:    Lord Chancellor 

Power exercisable by:   Regulations made by statutory instrument 

Parliamentary procedure:  Affirmative or negative, according to the 
procedure currently prescribed 

104. The 1999 Act contains two provisions under which defendants may be required to 
pay towards the costs of their publicly funded representation in criminal cases. 
Section 17 of the 1999 Act empowers certain criminal courts to make a recovery of 
defence costs order (an RDCO) against a defendant who has had publicly funded 
representation. Subsection (3) confers a power on the Lord Chancellor to make 
regulations about RDCOs and paragraph (g) of that subsection refers to regulations 
about the enforcement of RDCOs. Section 17A confers a power on the Lord 
Chancellor to make regulations which provide that where a defendant has publicly 
funded representation, the relevant authority is to make an order (a contribution 
order) to pay some or all of the costs of his representation, if he is liable financially 
to do so. Subsection (2) states what such regulations may include, paragraph (e) 
being provision about the enforcement of liability under a contribution order. 

105. Clause 136 amends sections 17 and 17A to make it clear that regulations may 
provide that an RDCO or a contribution order may be enforced in a magistrates’ 
court, a county court or the High Court, and that this may be done without the 
body to which the amount is due having to begin a fresh civil claim in respect of the 
debt. The costs of enforcement may be added to the outstanding liability. 

106. The clause also provides (in new section 17A(2A)(d) of the 1999 Act) that in the 
case of contribution orders a court may make motor vehicle orders, which are orders 
that a vehicle may be clamped and then sold in order to meet the defendant’s 
liability under the contribution order. New Schedule 3A to the 1999 Act (inserted 
by Schedule 16 to the Bill) then enables regulations to be made about the operation 
of motor vehicle orders. There is a requirement to make such regulations on a 
number of matters: (1) that only the body to which the overdue sum is paid may 
apply for a motor vehicle order; (2) that only a vehicle belonging to the defendant 
may be the subject of an order; (3) that the court must be satisfied that the failure to 
pay is the result of wilful refusal or culpable neglect and that the amount raised by a 
sale would exceed half that of the amount due; (4) that a disabled person’s vehicle 
may not be the subject of an order; (5) that after a vehicle has been clamped it may 
not be sold until after a specified period. The regulations may also make provision 
for such matters as the procedure for obtaining an order and the clamping, storage, 
release and sale of vehicles, including the imposition of charges in relation to any of 
these steps. 

107. Given that the existing structure of the 1999 Act is one under which the detail of the 
operation, including the enforcement, of RDCOs and contribution orders is to be 
dealt with in delegated legislation, it is considered appropriate for the same to apply 
to the further provisions on enforcement contained in clause 136 and Schedule 16. 
If the power to make regulations on motor vehicle orders is exercised, the Schedule 
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provides safeguards in specifying that the matters listed in the preceding paragraph 
must be included in the regulations. 

108. The first regulations under section 17A are subject to the affirmative resolution 
procedure (section 25(9A)); subsequent regulations under section 17A and 
regulations under section 17 are subject to the negative resolution procedure 
(section 25(10)). It is considered appropriate for the same parliamentary procedure 
to apply to regulations made under or by virtue of the provisions amended or 
inserted by clause 136 and Schedule 16 as applies to those made under the sections 
as they currently stand. 

Clause 137 – new section 25(8A) of the Access to Justice Act 1999: Power to make 
consequential, incidental etc provisions. 

Power conferred on:   The Lord Chancellor 

Power exercisable by:   Order or Regulations 

Parliamentary Procedure:  Varies according to order/regulation-making 
power in Access to Justice Act 1999 

109. The 1999 Act contains a number of specific powers for the Lord Chancellor to 
make orders or regulations. In relation to the Community Legal Service, examples 
of such powers can be found in sections 2, 3(5), 6(4), 6(7), 7, 8(2)(h), 10, 11(3) 
and 11(4). In relation to the Criminal Defence Service, examples of such powers 
can be found in sections 12(6), 13(3), 14(3), 15(2), 17(3) and 17A(1). 

110. However unusually, the 1999 Act does not contain a general power to make 
incidental and supplementary powers, either in Part 1 dealing specifically with the 
Legal Services Commission, or in Part 7 dealing with supplementary provisions for 
the Act as a whole. Such a power is very often to be found in primary legislation, for 
example, section 108(6) of the Courts Act 2003, section 204(3) of the Legal 
Services Act 2007, and sections 89 and 90 of the Serious Crime Act 2007. It is now 
considered desirable for Part 1 of the 1999 Act to contain such a power, and so 
clause 137 amends section 25 of that Act to achieve this. 

111. The parliamentary procedure required for each consequential, incidental, 
supplementary, transitional or saving provision made under new section 25(8A) will 
depend on the parliamentary procedure that would otherwise be required for the 
instrument that it forms part of. If the regulations or order would otherwise be made 
under powers requiring the negative or affirmative procedure, any provision made 
under new section 25(8A) would follow the same procedure. It is not envisaged that 
a consequential or supplementary provision would require more, or less, 
parliamentary scrutiny than the main instrument. 
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PART 7: CRIMINAL MEMOIRS ETC 

Clause 144(2)(a)(ii) and (4): Power to prescribe additional “enforcement 
authorities” and to modify enactments in consequence of an order made under 
clause 144(2)(a)(ii) 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Affirmative Resolution 

112. Clause 144 provides that a court may not make an exploitation proceeds order 
except on the application of an enforcement authority. Subsection (2)(a)(ii) enables 
the Secretary of State to prescribe by order additional enforcement authorities in 
relation to such an application to the High Court in England and Wales or to the 
High Court in Northern Ireland. 

113. Clause 144(4) enables the Secretary of State to make by order such modifications of 
any provision made by or under Part 8 of the Proceeds of Crime Act 2002 or any 
other enactment (whenever passed or made) as the Secretary of State considers 
appropriate in consequence of the Secretary of State prescribing by order an 
additional enforcement authority under subsection (2)(a)(ii). Modifications include 
amendments, additions, revocations or repeals. 

114. The purpose of these powers is to give flexibility in the operation of exploitation 
proceeds orders. They permit the Secretary of State to prescribe additional 
enforcement agencies to apply for exploitation proceeds orders and carry out 
required investigations if this is considered desirable at a later date. Delegated 
legislation is considered to be appropriate as it enables the Secretary of State to act 
promptly where required. 

115. Given the powers of the Secretary of State to alter primary legislation, and that the 
exercise of these powers enables such additional enforcement agencies to apply for 
exploitation proceeds orders and carry out required investigations, the affirmative 
resolution procedure (applied by virtue of clause 159(5)(e)) is considered to be the 
appropriate level of parliamentary scrutiny. 

PART 8: DATA PROTECTION ACT 1998 

Clause 156 - new section 41A(2)(b) of the Data Protection Act 1998: Power to 
designate public authorities that can be issued an assessment notice 

Power conferred on:   The Secretary of State 

Power exercisable by:   Order made by Statutory Instrument 

Parliamentary Procedure:   Negative resolution 

116. New sections 41A and 41B of the Data Protection Act 1988 (1998 Act) give the 
Information Commissioner a new power to issue assessment notices. The purpose 
of an assessment notice is to enable the Information Commissioner to determine 
whether the data controller issued with the notice has complied or is complying with 
the data protection principles. A notice will require the data controller to take 
certain actions as set out in new section 41A(3) of the 1998 Act. New section 
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41A(2) makes provision in relation to those persons can be given an assessment 
notice, they are a government department and any public authority designated by 
order for the purposes of new section 41A by the Secretary of State. A public 
authority is defined in section 1(1) of the 1998 Act as a public authority as defined 
in the Freedom of Information Act 2000 (the 2000 Act) or a Scottish public 
authority as defined in the Freedom of Information (Scotland) Act 2002 (the 2002 
Act). New section 41A(12) slightly expands the definition of public authority for the 
purposes of the order-making power in new section 41A to include any body, office-
holder or other person in respect of which an order may be made under section 4 or 
5 of the 2000 Act or section 4 or 5 of the 2002 Act. 

117. The Department considers that it is appropriate to provide by secondary legislation, 
which public authorities (besides government departments) should be the subject of 
this new power by secondary legislation. There are two reasons for this. First 
Parliament will have approved the principle of which public authorities will be 
subject to the new powers because of the limits imposed by the definition of public 
authority that appears in the provisions. Second it allows the Secretary of State to 
add to, or remove, public authorities from the list as appropriate to keep it up-to-
date without the need for primary legislation. 

118. The power will be subject to the negative resolution procedure. This is the 
appropriate procedure because Parliament will have had an opportunity to debate 
the principle of the provisions and so does not need a further opportunity to debate 
the detail of who will be the subject of the provisions. 

Clause 156 – New section 41B of the Data Protection Act 1998: Code of practice 
about assessment notices 

Power conferred on:   The Information Commissioner 

Power exercisable by:   Statutory code 

Parliamentary Procedure:   None 

119. New section 41B of the 1998 Act requires the Information Commissioner to 
prepare and issue a code of practice on the manner in which he intends to exercise 
his new powers to issue assessment notices under new section 41A of the 1998 Act. 
New section 41B(2) provides that the code must cover certain matters. Sub-
paragraph (a) requires the code to make provision about how the Information 
Commissioner will decide whether to issue a notice. Sub-paragraph (b) requires the 
code to make provision about those documents and information to which access is 
to be restricted either by not being examined or inspected at all or only being 
examined or inspected by certain persons. Section 41B(3) provides that under this 
sub-paragraph the code must include provision on health information and social 
care information. Sub-paragraph (c) requires the code to cover the nature of 
examinations and inspections under a notice. Sub-paragraph (d) requires the code 
to make provision about interviews, interviews with those who process personal data 
for a data controller are envisaged by section 41A(3)(h). Sub-paragraph (e) requires 
the code to deal with the report that will be produced with the outcome of the 
assessment under a notice. 

120. Under section 41B(7) the code must be approved by the Secretary of State before it 
can be issued. Once the code has been approved the Commissioner must arrange 
for it to be published. Section 41B(5) and (6) enable the Commissioner to alter or 
replace the code and to issue such an altered or replacement code. 



 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 37 

121. The matters that will be dealt with in the code will be the detail of how these powers 
are to be exercised. It will enable the Commissioner to explain to those who may be 
the subject of the powers what to expect from the process of being given an 
assessment notice. It is implicit that the Commissioner must comply with the code 
and so the code will also provide those who are given an assessment notice a 
mechanism for judging whether the Commissioner is behaving reasonably and fairly. 
This level of detailed guidance is more appropriate in a code of practice that on the 
face of the legislation. The powers to give assessment notices will only be available 
against public sector bodies and approval of the code by the Secretary of State will 
give him the opportunity to check that the burdens being imposed on the public 
sector by the Commissioner are reasonable. There is no direct sanction for failing to 
comply with the code and so it is not considered necessary for it to be the subject of 
Parliamentary approval. 

Clause 157(1) – New section 52A(1) of the Data Protection Act 1998: Data-sharing 
code 

Power conferred on:   The Information Commissioner 

Power exercisable by:   Statutory code 

Parliamentary Procedure:   Negative Resolution 

122. Clause 157 inserts five new sections 52A to 52E into the 1998 Act. Under new 
section 52A of the 1998 Act the Information Commissioner must issue a Code of 
Practice (“the Code”) containing practical guidance in relation to the sharing of 
personal data in accordance with the requirements of the 1998 Act and other 
guidance in relation to good practice in the sharing of personal data. Failure to 
comply with the Code will not of itself expose a person to legal proceedings. 
However, under new section 52E(3) of the 1998 Act a court, tribunal or the 
Information Commissioner must take account of the Code if it appears relevant to a 
question being considered by it or him. 

123. Under new section 52A(3) of the 1998 Act the Information Commissioner must 
undertake a public consultation in preparing the code, and then submit it to the 
Secretary of State for approval. The Secretary of State may only refuse to approve 
the Code where the terms of the Code could place the UK in breach of its European 
Community or other international obligations. If approval is granted the Secretary 
of State must lay the Code before Parliament. After laying, unless either House of 
Parliament resolves not to approve the code, the Information Commissioner is 
obliged to issue the Code 40 days after it has been laid before Parliament. No 
Parliamentary procedure applies to the commencement of the Code because new 
section 52B(8) of the 1998 Act specifically provides that the Code comes into force 
21 days after it has been issued. 

124. The Information Commissioner is obliged by new section 52C of the 1998 Act to 
keep the Code under review at all times. This provision gives him the power to issue 
a replacement or altered Code. A replacement or altered Code is subject to the same 
Parliamentary procedure as for the initial Code. The Information Commissioner is 
obliged under this provision to publish the Code (and any replacement or altered 
Code). 

125. The provisions rely on the use of a code of practice because a statutory code, unlike 
legislation, is a flexible means of ensuring that data controllers have access to 
accurate, up-to-date guidance, on the proper procedure to be followed in relation to 
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the sharing of personal data. A Code can provide a level of detail and explanation 
that is not possible in legislation. However, it is considered appropriate to subject 
the Code to some Parliamentary scrutiny in order to provide some oversight of how 
guidance on the important area of data sharing is developing. The negative 
resolution procedure has been selected because it is considered that whilst 
Parliament should have sight of the Code and the opportunity to consider its 
content, it does not warrant a more rigorous procedure. 

Schedule 18, paragraph 1 – new section 16(1)(h) of the Data Protection Act 1998: 
Power for notification regulations to prescribe information about a data 
controller that is required for the purpose of verifying a fee 

Power conferred on:   The Secretary of State 

Power exercisable by:   Regulations made by Statutory Instrument 

Parliamentary Procedure:   Negative resolution 

126. Section 18(1) of the 1998 Act requires a data controller make a notification to the 
Information Commissioner before processing personal data. Section 16 provides the 
information that must be given to the Information Commissioner as part of a 
notification. This information is known as registrable particulars. Section 18(5) of 
the Act requires a notification to be accompanied by the appropriate fee. At the 
moment fees regulations under the 1998 Act have prescribed a flat annual fee of 
£35. However, the intention is that the current fee structure of the Information 
Commissioner will be altered using the existing powers in the 1998 Act to introduce 
a tiered fee structure. The amount of the fee will vary depending on the size and 
turnover or budget of the data controller. 

127. Paragraph 1 of Schedule 18 to the Bill amends section 16 of the 1998 Act to provide 
a new registrable particular, which is such information about the data controller as is 
prescribed under new section 18(5A) of the 1998 Act. Section 18(5A) is inserted by 
paragraph 2 of that Schedule and provides that notification regulations may 
prescribe that the data controller must provide such information as may be required 
for the purpose of verifying the fee that a data controller must pay under section 
18(5). The overall effect of these amendments is to provide a mechanism for 
ensuring that the proper fee is paid under the new tiered fee structure. The reason 
for this is that a person will be required to provide information that can be used to 
verify the fee. This will mean that the Information Commissioner can check that the 
data controller has correctly assessed which tier it falls into. Furthermore, the 
provision of false registrable particulars about the fee is an offence under section 5 
of the Perjury Act 1911, Article 10 of the Perjury (Northern Ireland) Order 1979 
(SI 1979/1714 (NI 19)) or section 44(2) of the Criminal Law (Consolidation) 
(Scotland) Act 1995. 

128. It is appropriate to leave to regulations the exact information required for verifying 
the fee to allow for the possibility that the way that the fee is to be calculated will be 
altered in the future. The current policy is that the fee will be based on turnover or 
budget and the number of employees but this may not always be the case. It would 
be overly burdensome to need primary legislation each time. The power to make 
notification regulations is subject to the negative resolution procedure (see section 
67(5)(e) of the 1998 Act), it is not considered necessary to alter this position on 
account of this addition to the power. 
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PART 9: GENERAL 

Schedule 20, paragraph 4: Transitional provision – certified investigations and 
inquests 

Powers conferred on:   Lord Chancellor 

Powers exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:   Affirmative resolution 

129. Paragraph 4 of Schedule 20 provides that in relation to (a) any time before the 
commencement of the repeal by this Bill of the 1988 Act, or (b) any inquest under 
the 1988 Act that has begun, but has not been concluded, before the 
commencement of clause 11, an order made by the Lord Chancellor may provide 
for the 1988 Act to have effect subject to provisions set out in the order which 
correspond with those contained in clause 11, and with any consequential 
modifications set out in the order. 

130. Clause 11 enables the Secretary of State to certify an investigation into a person’s 
death if of the opinion that the investigation will concern or involve a matter that 
should not be made public for any of the reasons set out in subsection (1)(c) and no 
other measures would be adequate to prevent the matter being made public. The 
reasons in subsection (1)(c) are in order to protect the interests of national security, 
the relationship between the UK and another country, or preventing or detecting 
crime; or in order to protect the safety of a witness or other person. 

131. Where such a certification has effect the investigation must be conducted by a judge 
of the High Court nominated by the Lord Chief Justice and the inquest must be 
held (or continued) without a jury. The order under paragraph 4 of Schedule 20 
which will be made will apply before the repeal of the 1988 Act or to any inquest 
under the 1988 Act that has begun, but has not been concluded, before the 
commencement of clause 11. 

132. Delegated legislation is considered suitable since the amendments to the 1988 will 
reflect those made in clause 11 in relation to investigations into deaths under the 
Act and because the order will only exist for a transitional period only. 

133. By virtue of clause 159(5)(g) this power is subject to the affirmative resolution 
procedure which is considered appropriate since, if the power needs to be exercised, 
it would involve an amendment to primary legislation. 

Clause 160(3): Power to make consequential etc. amendments and transitional 
and saving provisions 

Power conferred on:    Secretary of State and Lord Chancellor 

Power exercisable by:    Order made by statutory instrument 

Parliamentary procedure:  Affirmative resolution where primary legislation 
is amended or repealed; otherwise negative 
resolution 

134. Clause 160(3) confers power on the Secretary of State or the Lord Chancellor to 
make such supplementary, incidental, consequential, transitory, transitional or 
saving provision as he considers appropriate for the purposes of the Bill. The power 
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includes a power to amend, repeal or revoke provisions of an Act, Northern Ireland 
legislation or subordinate legislation (subsection (4)(b)). 

135. The powers conferred by this clause are wide. But there are numerous precedents 
for such provisions including section 333 of the Criminal Justice Act 2003, section 
173 of the Serious Organised Crime and Police Act 2005, section 51 of the Police 
and Justice Act 2006 and section 148 of the Criminal Justice and Immigration Act 
2008. There are significant changes made by the Bill to existing primary legislation 
and it is possible that not all of the consequences of them have been identified in the 
Bill’s preparation. To the extent that an order under this clause amends or repeals 
primary legislation, it will be subject to the affirmative resolution procedure (see 
clause 159(5)(f)). Otherwise, the order will be subject to the negative resolution 
procedure. It is submitted that this provides the appropriate level of parliamentary 
scrutiny for the powers conferred by this clause. 

Clause 160(7): Power to extend amendments, repeals or revocations made to 
primary legislation by virtue of an order made under clause 160(4)(b) to the Isle 
of Man or any British overseas territory 

Power conferred on   Her Majesty 

Power exercisable by:   Order in Council 

Parliamentary Procedure:    None 

136. Clause 160(4) enables the Secretary of State or Lord Chancellor by order to make 
supplementary, incidental, consequential, transitory, transitional or saving provision 
for the purposes of the Bill. Subsection (4)(b) of the clause enables such an order to 
amend, repeal or revoke primary or secondary legislation. Subsection (7) provides a 
power to extend by Order in Council any amendments so made to primary or 
secondary legislation to the Isle of Man or any British overseas territory. Clause 
164(7) and (8) already provides for the amendments made by the Bill to the Acts 
specified in those subsections to extend beyond the UK. It may be that further 
consequential amendments to these, or other, enactments extending outside the UK 
are identified as part of the process of implementing the Bill and it would therefore 
be necessary to be able to extend any such consequential amendments to the Isle of 
Man or any of the British overseas territory as appropriate. A similar power is 
contained in section 338 of the Criminal Justice act 2003 and section 148(8) of the 
Criminal Justice and Immigration Act 2008. Powers of this kind to extend 
legislation outside the UK are normally exercisable by Order in Council with no 
parliamentary procedure. 

Clause 165(4) and (5): Commencement power 

Power conferred on:    Lord Chancellor and Secretary of State 

Power exercisable by:   Order made by statutory instrument 

Parliamentary Procedure:    None 

137. Subsections (4) and (5) of clause 165 contain standard powers to bring provisions 
of the Bill into force by commencement order. They are conferred on the Lord 
Chancellor (subsection (4)) and the Secretary of State (subsection (5)). As usual 
with the commencement orders, they are not subject to any parliamentary 
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procedure. Parliament has approved the principle of the provisions to be 
commenced by enacting them; commencement by order enables the provisions to 
be brought into force at a convenient time. 

Ministry of Justice 

March 2009 
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APPENDIX 2: INDUSTRY AND EXPORTS (FINANCIAL SUPPORT) BILL 

Memorandum by Department for Business, Enterprise & Regulatory Reform 

1. The Bill contains two substantive clauses and its purposes are to amend the 
financial ceiling in section 8(5) of the Industrial Development Act 1982 and to 
amend section 1(1) of the Export and Investment Guarantees Act 1991 to enable 
ECGD to provide support “in connection with” exports rather than, as is currently 
the case, “with a view to facilitating” exports. 

2. Clause 1 of the Bill provides for a continued, rather than a new, power to make 
delegated legislation by statutory instrument under the 1982 Act. Section 8 of the 
1982 Act contains the principal power of ministers to give financial assistance to 
industry outside areas which have been granted Assisted Area status. The Bill 
enables financial assistance to continue to be given by Government Departments 
and the devolved administrations. 

3. Section 8(5) of the 1982 Act contains a limit of £3,700 million on the amount of 
assistance which can be granted, and this may be increased by order made with the 
consent of the Treasury on not more than four occasions by a sum not exceeding 
£600 million. The Bill retains the structure of four additional tranches in the 
existing legislation but replaces the numerical ceilings with new, higher ones. The 
Bill replaces subsection 5 of section 8 of the 1982 Act by substituting higher figures 
of £12,000 million as the initial ceiling and £1,000 million as the maximum amount 
by which the ceiling can be raised by each order. 

4. The other provisions of section 8 of the 1982 Act remain unaltered, including 
subsection 10 which provides that an order under subsection 5 shall be contained in 
a statutory instrument, and shall not be made unless a draft of the order has been 
approved by a resolution of the Commons House of Parliament. The Bill does not, 
therefore, introduce new delegated powers but provides for continuing 
Parliamentary control over section 8 expenditure through the existing secondary 
legislation mechanism, which allows the initial ceiling to be raised by affirmative 
order of the Commons on up to four occasions. Under existing legislation, the 
financial ceiling has been raised two times and, on those occasions, the orders were 
considered in standing committee, not on the floor of the Commons. The third and 
fourth orders under existing legislation are currently planned to be considered in 
May 2009. 

5. Based on current levels of spend and assuming that rate of spend remains constant, 
the new ceiling of £12,000 million is expected to last for about 5 years before the 
first order is needed, with increases by affirmative order required every 2-3 years 
after that. These new limits are intended to even out the Parliamentary process and 
to provide for regular Parliamentary consideration of the section 8 power. 

6. Clause 2 of the Bill, which amends s1(1) of the Export and Investment Guarantees 
Act 1991, does not provide for any power to make delegated legislation by statutory 
instrument. 

Department for Business, Enterprise & Regulatory Reform 

April 2009 
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APPENDIX 3: PERPETUITIES AND ACCUMULATIONS BILL [HL] 

Memorandum by the Ministry of Justice 

Introduction 

1. This memorandum describes the purpose and content of the Perpetuities and 
Accumulation Bill. It explains the purpose of the delegated power proposed; why 
the matter is to be dealt with in delegated legislation; and the nature and 
justification for any parliamentary procedures, which apply. 

Background of the Bill 

2. The Perpetuities and Accumulations Bill (“the Bill”) will give effect to the Law 
Commission’s recommendations in relation to the rule against perpetuities and the 
rule against excessive accumulations (Law Commission Report No. 251) subject to 
minor modifications. 

3. The Bill has been put forward for introduction to Parliament under a new House of 
Lords procedure for uncontroversial Law Commission Bills, recommended by the 
House of Lords Procedure Committee, in its 1st Report of the Session 2007-08.2 
More detailed information about the purpose and effect of the Bill and the 
background to the proposals can be found in the Explanatory Notes published with 
the Bill. 

The Rule against Perpetuities 

4. The Bill will modify the operation of two distinct but related legal rules known as 
the rule against perpetuities and the rule against excessive accumulations. The rules 
are most commonly encountered in the context of trusts and apply equally to trusts 
created by wills and trusts created by other instruments. 

5. The rule against perpetuities is a common law principle developed at the end of the 
17th century to prevent property being tied up indefinitely in trusts. To prevent this 
kind of control, the rule against perpetuities sets a limit within which trust property 
must pass to the beneficiaries. The original common law period was a ‘life in being’ 
– someone presently alive, who is identified as the relevant life by the terms of the 
trust – plus 21 years. This is now supplemented, for instruments taking effect after 
15 July 1964, by an alternative fixed period of up to 80 years under the Perpetuities 
and Accumulations Act 1964 (“the 1964 Act”). 

6. The function of the perpetuity period is to strike a balance between the interests of 
the present generation to dispose of property as they see fit, and the interests of 
future generations to make best use of property in contemporary circumstances. 
The effect of the rule is that a future interest in any type of property would be void 
if, at the date of the instrument creating it, there is any possibility that the interest 
may vest outside the perpetuity period. 

7. The 1964 Act reformed the common-law rule against perpetuities in several ways. 
First, it allowed for the election of a fixed period of up to 80 years as an alternative 
to the ‘lives in being’ formula. Secondly, it introduced a ‘wait and see’ rule, which 
provided that gifts that actually vested within the period would not breach the rule. 
The ‘wait and see’ provisions allow the decision as to whether a disposition is void 

                                                                                                                                     
2 http://www.publications.parliament.uk/pa/ld200708/ldselect/ldprohse/63/63.pdf  

http://www.publications.parliament.uk/pa/ld200708/ldselect/ldprohse/63/63.pdf
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to be delayed until it is established that the property will indeed vest outside of the 
perpetuity period. Thirdly, the 1964 Act introduced a number of other ‘gift-saving’ 
devices. 

8. Under the current law, the rule is needlessly complicated and in a number of 
situations it is uncertain whether or how it applies. The rule itself was originally 
devised to deal with interests arising under wills and family settlements, but now 
applies to many other types of property transactions, such as options to purchase 
land and future easements, where justification for its use is absent. Its application 
creates numerous difficulties in commercial property transactions. Overall, the rule 
against perpetuities is considered to have become increasingly cumbersome, 
restrictive and outdated. 

Purpose and Effect of the Bill in relation to the rule against perpetuities 

9. The Bill makes two major reforms to the operation of the rule, as well as 
maintaining some of the reforms brought in by the 1964 Act. First, the Bill restricts 
the application of the rule to circumstances where it is justifiable. Second, there will 
generally be one fixed perpetuity period of 125 years rather than the numerous 
alternatives that exist at the present time. Third, the Bill will clarify uncertainties in 
the existing law, including when the perpetuity period applicable to interests created 
by special powers of appointment will start. 

10. The new rule against perpetuities under the Bill applies to estates, interests, rights 
and powers created by instruments taking effect after the Bill comes into force, 
other than wills made before that date. However clause 12 allows the trustees of 
existing trusts, where the perpetuity period refers to lives in being and is difficult to 
ascertain, to opt in to a fixed period of 100 years; the opt-in is irrevocable and also 
applies clauses 6 to 11 of the Bill to the trust. 

The rule against excessive accumulations 

11. The rule against excessive accumulations is a statutory rule that restricts the period 
during which income generated by trust property may be accumulated so that, 
instead of immediately paying the income to an income beneficiary, the income is 
converted into capital. The rule, which is statutory in origin, was a response to the 
case of Thellusson v Woodford in 1799 – in which a wealthy banker directed his 
substantial assets to be accumulated in a trust. This was thought to threaten the 
power of the State by concentrating too much wealth in one trust, and to be unfair 
to the income beneficiaries. 

12. The current rule against excessive accumulations, which does not apply to corporate 
settlors, is set out in section 164 of the Law of Property Act 1925 and section 13 of 
the Perpetuities and Accumulations Act 1964. These sections permit a settlor to 
select one of six specified periods after which an accumulation of income must 
cease. 

Purpose and Effect of the Bill in relation to the rule against excessive 
accumulations 

13. This rule is no longer necessary in the modern global economic context, and only 
operates to fetter the ability of people to manage their financial affairs effectively. 
The Bill therefore abolishes the rule against excessive accumulations, except in the 
case of charitable trusts. 

14. For charitable trusts a 21-year accumulation period will be applied, subject to 
orders made by the Charity Commission and the court allowing a longer period. 
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Maintaining a limit on accumulation for charitable trusts ensures that Charities 
cannot accumulate for excessive periods of time without the approval of the Charity 
Commission or the court. 

15. As in the case of perpetuities the Bill only applies to instruments taking effect after 
the Bill comes into force. Existing trusts are not affected. 

Delegated Powers 

16. The Bill contains two powers to make orders or regulations. These enable the 
Minister in question: 

•  - to specify exceptions from the rule against perpetuities (clause 3); 

•  - to bring the Act into force by commencement order (clause 22). 

Clause 3 – Power to specify exceptions from the rule against perpetuities 

Application of the rule against perpetuities 

17. Clause 1 of the Bill specifies the circumstances in which the rule against perpetuities 
will apply. Only the estates, interests, rights and powers listed in clause 1 will be 
subject to the rule against perpetuities. This means that the rule under the Bill will 
not apply to estates etc which fall outside clause 1, for example, future easements, 
options to purchase, and rights of pre-emption. 

18. There are two long-standing exemptions to the rule against perpetuities: the 
common law exemption for property being transferred between two charities; and 
pension schemes. The Bill broadly replicates these exceptions. 

Power to specify exemptions 

19. Clause 3 confers a power on the Lord Chancellor to make orders specifying that the 
rule against perpetuities is not to apply in cases of a specified description or if 
specified conditions are fulfilled. 

20. To ensure that the power is adequately flexible, different descriptions and 
conditions may be specified for different purposes and the order may include such 
supplementary, incidental, consequential or transitional provisions as may appear 
necessary or expedient. 

21. The purpose of this power is to deal with future and as yet unforeseen situations 
where the application of the rule against perpetuities as set out in the Bill would be 
undesirable, without the need for primary legislation. The power might, for 
example, be used to exclude a new form of financial instrument from the rule so 
that it could offer attractions as a vehicle for long-term investment. 

22. The order will be made by statutory instrument and will be subject to an affirmative 
resolution procedure. This is appropriate, as the scope of the rule is expressly 
designated by clause 1 and thus creating further exceptions to the rule against 
perpetuities under the Bill would be akin to amending clause 1. 

Clause 22 - Commencement 

23. Clause 22 enables the Lord Chancellor to bring all the provisions of the Act (other 
than clauses 22 to 24) into force on a day appointed by order. No transitional or 
saving provisions are required, since the provisions of the Bill generally apply only to 
instruments taking effect after the Bill comes into effect (where different provision is 
made, for example, in relation to wills, this is set out expressly in the Bill). 
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24. The clause 22 power is a standard power exercisable by statutory instrument and is 
not subject to any resolution procedure. 

Territorial Extent 

25. The Bill extends to England and Wales only. The Bill does not affect any of the 
functions of the National Assembly for Wales. 

Ministry of Justice 

March 2009 
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APPENDIX 4: WELFARE REFORM BILL  

Memorandum by the Department for Work and Pensions 

Introduction 

1. The Welfare Reform Bill was introduced in the House of Commons on 14 January 
2009. 

2. This memorandum identifies the provisions for delegated legislation in the Welfare 
Reform Bill. It explains the purpose of the powers, the reason why they are left to 
delegated legislation and the procedure selected for the powers and why it has been 
chosen. 

Background and summary 

3. In July 2008 the Government published a consultation paper on proposals for 
welfare reform “No one written off: reforming welfare to reward responsibility” (Cm 
7363). Following the consultation period, and the publication of an independent 
review by Professor Paul Gregg “Realising potential: A vision for personalised 
conditionality and support” a White Paper “Raising expectations and increasing support: 
reforming welfare for the future” (Cm 7506) was published. This sets out the 
Government’s proposals for reform of the welfare state building on earlier reforms. 
These started with the introduction of Jobcentre Plus and the New Deals, and most 
recently the introduction of the Employment and Support Allowance and new 
obligations for lone parents. 

4. This Bill will further reform the welfare and benefit systems to improve support and 
incentives for people to move from benefits into work and set the scene for the 
abolition of income support and provide greater choice and control for disabled 
people. 

5. This Bill also delivers the commitments made in the White Paper Joint birth 
registration: recording responsibility (Cm 7293) to legislate in order to make joint birth 
registration by unmarried couples the normal, default position, thereby enabling 
unmarried fathers to have their names entered on the birth register and to gain 
parental responsibility by this route. Increasing parental responsibility is also the 
reason for including further changes to child maintenance legislation – building on 
the Child Maintenance and Other Payments Act 2008 (c. 6) and encourage parental 
responsibility by introducing a requirement for births to be registered jointly by both 
parents. 

6. The Bill is organised into the following parts; 

1) Part 1 (Clauses 1-29) – Social security; 

2) Part 2 (Clauses 30-41) – Disabled people: Right to control provision of 
services; 

3) Part 3 (Clauses 42-45) – Child maintenance; 

4) Part 4 – (Clause 46) – Birth registration; 

5) Part 5 – (Clauses 47-52) – Miscellaneous and supplementary; and 

6) Schedules 1-7. 

7. The Department has followed the precedent in current social security legislation by 
setting out the overall legislative framework on the face of the Bill and providing for 
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regulations and orders to set out the matters of detail. Previous examples include 
the Social Security Contributions and Benefits Act 1992 (c. 4) and the Social 
Security Administration Act 1992 (c. 5) (which together provide the underpinning 
legislative framework for entitlement to and administration of social security 
benefits) and the Jobseekers Act 1995 (c. 18), the Welfare Reform and Pensions Act 
1999 (c. 30), the Child Support, Pensions and Social Security Act 2000 (c. 30), the 
State Pension Credit Act 2002 (c. 16) and the Welfare Reform Act 2007 (c. 5). 

8. This approach provides the Secretary of State with the necessary flexibility to make 
changes in the light of operational experience and changing circumstances. 

Social Security 

9. Part 1 of the Bill contains provisions which will increase support for benefit 
claimants, their partners, and lone parents with a view to improving their 
employment prospects or preparing them for work in the future. The provisions also 
set out the framework necessary for the future abolition of income support, and the 
movement of claimants of that benefit to jobseeker’s allowance with differing 
degrees of conditionality, or employment and support allowance. The Bill also 
makes provision extending the higher rate mobility component of disability living 
allowance to the people with severe visual impairments. 

10. The proposed delegated powers will enable regulations to provide for the detailed 
rules of the benefits and the way they are administered. As already stated, this will 
provide the Secretary of State with the flexibility to amend the detailed rules more 
easily, and within appropriate timescales, in the light of operational experience and 
other developments. This will ensure Parliamentary scrutiny is maintained. It also 
allows for the timely introduction of adjustments that necessarily occur from time to 
time, for example, for changes to the amount of benefit or the level of the support 
and work-related activity components. Regulations will also provide for appropriate 
transitional arrangements. 

Disabled People: right to control provision of services 

11. Part 2 of the Bill contains the framework of measures for the proposed right to 
control for disabled people. The main elements of Part 2 are: 

• the purpose of the part; 

• the relevant services to which the part applies; 

• a power to make regulations which serve the purpose of the part, 
including a power to make regulations which provide for direct 
payments; and 

• a power to run pilot schemes. 

12. The right to control will give disabled people the opportunity in certain 
circumstances to choose to have their services delivered in the way that best suits 
them or to require a payment (a “direct payment”) as an alternative to using the 
services which a public authority is obliged or has already decided to provide. 

13. Clause 30 sets out the basic purpose of the part, namely, to give disabled people 
aged 18 or over greater choice and control over the way in which relevant services 
are delivered. 

14. Clause 31 sets out the meaning of “relevant services” for which the right to control 
can attach namely, services provided to the disabled person relating to (a) the 
provision of further education, (b) facilitating the undertaking of further education 
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or higher education, (c) the provision of training, (d) securing employment, (e) 
facilitating continued employment, (f) enabling that person to live independently or 
more independently at home, or (g) enabling that person to overcome barriers to 
participation in society. Relevant services also include services which are currently 
provided by way of grants or loans. 

15. The proposed delegated powers will enable regulations to provide for the detailed 
rules for the right to control and the way it is administered. The provisions in this 
Part of the bill will have no direct effect on disabled people until regulations are 
made. 

16. The delegated powers allow the Secretary of State the flexibility to consult 
stakeholder groups, including disabled people and service providers, to determine 
which services should be included, whether there should be additional eligibility 
criteria before a disabled person can exercise the right to control and how the right 
to control should be exercised. The delegated powers will also enable the Secretary 
of State to run pilots of the right to control, allowing proper evaluation of how the 
right to control is operating, before any decision is taken as to whether the right to 
control should be rolled out on a wider scale. 

Child maintenance 

17. Part 3 of the Bill contains measures relating to child maintenance. The Child 
Maintenance and Other Payments Act 2008 (“the 2008 Act”) made extensive 
changes to the system of child maintenance, and the amendments proposed by the 
current Bill build on these measures. 

18. Under the Child Support Act 1991 (c. 48) (“the 1991 Act”) the court may make an 
order disqualifying a person from holding a driving licence. The 2008 Act amended 
the 1991 Act so that the court may also make an order disqualifying a person from 
holding a travel authorisation document, such as a passport or ID card. The Bill 
amends the 1991 Act so that the Child Maintenance and Enforcement Commission 
(“the Commission”), which was established by the 2008 Act, will be able to 
administratively remove a travel authorisation document or driving licence. This 
measure will be supported by regulation-making powers, which will set out the 
detail of the administrative system. 

19. The 2008 Act also made it an offence for a non-resident parent to fail to notify a 
change of address. The Bill extends this offence to a failure to notify a change of 
circumstances, which will be specified in regulations. 

20. The 2008 Act changed the way in which maintenance was calculated: under the 
new system maintenance is based on the non-resident parent’s gross annual income. 
The Bill will enable the Commission to notify the non-resident parent of the annual 
amount and to require equal monthly payments. This will make it easier for the 
non-resident parent to understand and pay his or her child maintenance liability. 
The details of this measure will be set out in regulations. 

Birth registration 

21. Part 4 of the Bill contains measures relating to joint birth registration and has the 
aim of getting more unmarried fathers registered as their child’s father. This policy 
has necessitated more information being required about the father from the mother. 
It has also required a process by which a father may be registered as the father in 
circumstances where the mother and father do not attend at the register office to 
register the birth jointly or do not have the relevant declarations or court orders that 
currently allow the father to be registered as their child’s father. 
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22. Currently the methods of joint registration effectively require the mother’s consent 
to the man being registered as father. It is intended that the new process will set out 
a procedure whereby a father can be registered as their child’s father where the 
mother and father acknowledge that the man is the father. The new provisions also 
provide for less formal ways for declarations to be made that state the man is the 
father than are currently required for joint registration. 

23. Where relevant, the same duties and rights that apply to an unmarried father will 
apply to a person who is a parent by virtue of section 43 of the Human Fertilisation 
and Embryology Act 2008 (C. 22). 

24. The joint birth registration provisions in the Bill significantly amend the provisions 
in the Births and Deaths Registration Act 1953 (c. 20) (“BDRA 1953”) that deal 
with the registration of a child’s birth where that child’s parents are not married to 
each other. 

Other miscellaneous and supplementary measures 

25. Part 5 of the Bill sets out general and supplementary provisions applying to the 
whole of the Bill, for example a delegated power to make consequential 
amendments to subordinate legislation, the proposed territorial extent of the 
provisions and when provisions in the Bill could come into effect. There are 
delegated powers under clauses 45 (consequential amendments of subordinate 
legislation), and 49 (commencement). 

Territorial coverage 

26. The Bill, with certain exceptions, extends to England, Wales and Scotland only. 
Clause 21 and Schedule 4 (loss of benefit provisions: further amendments) extend 
to England and Wales, Scotland and Northern Ireland. Part 4 (birth registration), 
including Schedule 6, extends to England and Wales only. 

Parliamentary Scrutiny 

27. The Department for Work and Pensions has considered in each case the appropriate 
procedure to follow in making regulations and orders. Most of the provisions deal 
with technical or procedural detail. On this basis and for the reasons set out in 
paragraph 10 above, it is proposed that the delegated powers to make regulations or 
orders should be subject to negative resolution procedure except as otherwise cited 
in this Memorandum. 

28. The Committee may also wish to note that, other than regulations made within six 
months of the primary provisions coming into force, the Department for Work and 
Pensions is required to submit social security regulations to the Social Security 
Advisory Committee for scrutiny and comment. Any benefit regulations made more 
than six months after the Bill provisions have been brought into force would fall 
within this scrutiny requirement. 

General 

29. All of the delegated powers are exercisable by statutory instrument. The annex to 
this memorandum lists and provides references for all of the clauses containing 
powers to make delegated legislation. The Annex lists the provisions by which the 
powers are created. Provisions which illustrate how a delegated power must or may 
be used have not been listed, but have of course been explained where appropriate 
in this memorandum. 



 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 51 

30. All powers are exercisable by the Secretary of State, other than certain powers 
relating to birth registration. Such powers include powers to prescribe certain 
information and to prescribe the format in which information is provided and in 
which declarations are made. 

Analysis of delegated powers by clause 

Part 1 – Social Security 

Clause 1 – Schemes for assisting persons to obtain employment: “work for your 
benefit” schemes etc. 

31. Clause 1 (schemes for assisting persons to obtain employment: “work for your 
benefit” schemes etc.) makes provision for “work for your benefit” schemes. 

32. This clause inserts two new sections, section 17A (schemes for assisting persons to 
obtain employment: “work for your benefit” etc.) and section 17B (section 17A: 
supplemental) into the Jobseekers Act 1995 (c. 18). 

33. Section 17A(1) specifies that regulations may impose a requirement on Jobseeker’s 
Allowance claimants to participate in schemes designed to assist them to obtain 
employment. The Government intends that “work for your benefit” schemes will 
provide an opportunity for unemployed Jobseeker’s Allowance claimants to develop 
work habits and routines. The intention is that participants in these schemes will 
also be offered help with job search and other back to work support. 

34. It is important that the powers are sufficiently broad and flexible so that the schemes 
can be tailored to the needs of individual Jobseeker’s Allowance claimants, including 
the long-term unemployed, many of whom face particular disadvantages in securing 
employment. The schemes need to be responsive to changes in the labour market 
and the detailed rules may also need to be amended quickly, for example, to take 
account of changes to benefit rules in secondary legislation. 

35. For these reasons, the Government believes that the detailed rules for schemes for 
assisting persons to obtain employment are more appropriate for regulations than 
primary legislation. 

36. This is not a new approach. The requirements imposed on claimants in connection 
with Employment Zones and other existing employment programmes for 
Jobseeker’s Allowance claimants, such as the New Deal, are also significantly 
underpinned by secondary legislation3. 

37. The Government intends to pilot “work for your benefit” schemes in limited areas 
specified in regulations in order to assess the effectiveness of such a scheme in 
helping Jobseeker’s Allowance claimants to obtain work. It proposes to do this by 
making regulations using the piloting provisions in section 29 of the Jobseeker’s Act 
1995 (pilot schemes) (as amended by clause 22 of this Bill). Regulations made 
under that section are subject to the affirmative resolution procedure (see section 
37(1)). 

38. The clause contains two delegated powers - at subsection (1) of section 17A and 
subsection (6) of section 17B. 

                                                                                                                                     
3 See section 60 of the Welfare Reform and Pensions Act 1999 (c.30), the Employment Zones Regulations 

2003 (S.I. 2003/2438) and regulations 69 and 75 of the Jobseeker’s Allowance Regulations 1996 (S.I. 
1996/207). Provision is made for the repeal of section 60 in clause 46 and Part 3 of Schedule 7. 
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39. Section 17A(1) enables regulations to make provision for or in connection with 
requiring Jobseeker’s Allowance claimants in prescribed circumstances to participate 
in prescribed schemes designed to help them obtain employment. The Government 
intends to use this power to make regulations requiring certain Jobseeker’s 
Allowance claimants to take part in “work for your benefit” schemes, initially on a 
pilot basis. Subsequent implementation would be subject to the outcomes of the 
pilots and affordability. 

40. Subsection (2) and subsections (4) to (9) of section 17A further describe the 
regulations which can (or, in the case of subsection (4) may not) be made under the 
power described in subsection (1). 

41. Subsection (2) provides examples of regulations which could be made under 
subsection (1). In particular, regulations may require participants in schemes to 
undertake work or work-related activity (which is defined in subsection (3)) during 
any prescribed period with a view to improving their employment prospects. The 
Government intends that the requirement would apply during the period that 
claimants are required to take part in a “work for your benefit” scheme and that it 
will help claimants back to work by developing their work habits and routines, as 
well as providing substantial back to work support. 

42. Subsection (4) limits the power to make regulations. A claimant can only be 
required to take part in any scheme under section 17A if he or she would otherwise 
be required to meet the jobseeking conditions (see clause 3 and Schedule 1). 

43. Jobseeker’s Allowance claimants who are required to meet the jobseeking conditions 
must usually be available for and actively seeking employment to be entitled to a 
Jobseeker’s Allowance. However, there may be some circumstances in which 
claimants who are participating in a “ work for your benefit” scheme may not 
actually be able to meet the normal requirements, for example because they would 
be treated as taking part in full-time work. In these cases, the Government intends 
to be able to use regulations to provide that the person is not required to be 
available for employment as a condition for receiving Jobseeker’s Allowance. 

44. Subsection (5) provides further examples of the type of regulations that could be 
made under subsection (1). Regulations could prescribe a period during which a 
claimant is not required to meet some or all of the jobseeking conditions which 
would otherwise apply in relation to him or her (paragraph (b))4 and for suspending 
any jobseeker’s agreement (paragraph (c)) in order to facilitate full-time work and 
work-related related activity. 

45. Claimants can be required to participate in schemes (subsection (1)). Subsection 
(5)(d) to (f) enable the making of regulations concerning good cause in relation to 
sanctions. This follows the same approach as in sections 19(8) (circumstances in 
which a jobseeker’s allowance is not payable) and 20A(9) (denial or reduction of 
joint-claim jobseeker’s allowance) of the Jobseeker’s Act 19955. 

46. Subsection (6) deals with the consequences where a claimant who is not a member 
of a joint-claim couple does not have a good reason (good cause) for having failed to 
comply with regulations made under section 17A. The consequence is that a 
Jobseeker’s Allowance is not payable. Subsection (6) enables regulations to specify 
the period for which it will not be paid. This must be at least 1 week but may be no 

                                                                                                                                     
4 See paragraph 18 of Schedule 1 which amends section 35(1) (interpretation) of the Jobseeker’s Act 1995 to 

include a definition of “the job seeking conditions”.  
5 Provision is made in Part 1 of Schedule 1 for the substitution of section of section 19 and 20A of the 

Jobseeker’s Act 1995. 
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longer than 26 weeks. The intention is to provide in regulations that, for example, 
refusal, without good cause, to accept a place on a “work for your benefit” scheme 
or to carry out particular activities as part of any scheme will result in that person 
not receiving their Jobseeker’s Allowance payments. 

47. Subsection (8), which should be read with subsection (9)), enables regulations to 
make provision for an income-based jobseeker’s allowance to be payable to such a 
person even though other provisions in the regulations it would otherwise prevent 
payment. This substantially replicates existing powers in the Jobseekers Act 1995 
(see section 20(4) to (6)). The intention is to use these powers to make hardship 
payments. 

48. Subsection (7) deals with the consequences in the case of a joint-claim couple where 
the claimant has failed to comply with the regulations. It provides that the person is 
to be treated as subject to sanctions for the purposes of section 20A (denial or 
reduction of joint-claim jobseeker’s allowance) of the Jobseeker’s Act 1995. In 
summary, the consequence is that if both members of a joint-claim couple are 
subject to sanctions, an allowance is not payable and if only one member of the 
couple is in default, it is payable at a reduced amount specified in regulations. In 
either case, the sanction period, which must be specified in regulations, must be at 
least 1 week but may be no more than 26 weeks. 

49. Section 17B(6) enables the Secretary of State to apply the existing powers in section 
26 of the Employment Act 1988 (c. 19) (status of trainees etc.) to specify both the 
employment status of participants schemes within section 17A and also the way in 
which sums paid to participants are to be treated for the purposes of the relevant 
legislation, such as that governing liability to tax and National Insurance 
contributions. 

50. This follows an established precedent, and enables such matters to be dealt with in 
the same way as they are dealt with for the purposes of Employment Zones6 and the 
New Deal. For example, a miscellaneous provisions order (New Deal 
(Miscellaneous Provisions) Order 1998 (S.I. No 1998/217) was used to make clear 
the employment status of participants in the New Deal for 18-24 year olds. 

Clause 2 – Work-related activity: income support claimants and partners of 
claimants 

51. Clause 2 amends the Social Security Administration Act 1992 (c. 5) by inserting 
new sections 2D to 2G into that Act. 

Section 2D 

52. This allows the Secretary of State to make regulations which may require a person 
in receipt of income support (subsection (1)), or the partner of a person receiving 
income support, income-based jobseeker’s allowance or income-related employment 
and support allowance (subsections (2) and (3)) to undertake work-related activity 
as a condition of continuing to receive their full amount of benefit. “Work-related 
activity” for the purposes of this section and sections 2E and 2F means activity 
which makes it more likely that the person will obtain or remain in work or be able 
to do so. 

53. The regulations made under subsections (1), (2) and (4) will make provision for 
matters such as, the circumstances under which the new requirements are to apply, 
notifications that need to be sent, circumstances when the requirement will be 

                                                                                                                                     
6 See section 60(8) of the Welfare Reform and Pensions Act 1999.  
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considered as having been met, the consequences of any breach of a requirement, 
and matters to be taken into account in the consideration of good cause for failure 
to comply with any requirement. 

54. Subsection (5) provides that the consequences for failure to comply with this 
requirement will be that the claimant’s benefit will be reduced. Regulations under 
subsection (6) will prescribe the amount of reduction and the period over which it is 
to apply. 

Section 2E 

55. Section 2E requires the Secretary of State, in circumstances to be specified in 
regulations, to provide a person in receipt of income support, income-based 
jobseeker’s allowance or an income-related employment and support allowance who 
is required to attend a work-focused interview with an action plan. 

56. Regulations made under subsection (3) will provide for the form, content and 
review and updating of action plans. Where a person is required under the 
provisions of section 2D to undertake work-related activity, subsection (4) provides 
that action plans will contain details of the activities which will allow that 
requirement to be met. Regulations under subsection (5) will provide for the 
circumstances and procedural matters under which the action plan may be 
reconsidered. 

Section 2F 

57. Subsection (1) allows the Secretary of State, in circumstances to be set out in 
regulations, to issue a direction to a person required to undertake work-related 
activity under section 2D and when such a requirement will be considered as having 
been met. 

Section 2G 

58. This section will allow the Secretary of State to authorise staff of contracted out 
suppliers to carry out various functions. The delegated powers in this section are 
similar to those in clause 23 and for that reason are not discussed here. 

59. By virtue of these regulations Income Support claimants and some partners of a 
person claiming income-based jobseekers allowance or an income-related 
Employment and Support Allowance, will be subject to similar conditionality 
requirements as those which apply to some people claiming Employment and 
Support Allowance. 

60. It is considered appropriate for the negative resolution procedure to apply to the use 
any of the powers contained in this clause. 

Clause 3 – Entitlement to jobseeker’s allowance without seeking employment etc. 

61. A person claiming Jobseeker’s Allowance has to be available for and actively seek 
work and to have a jobseeker’s agreement with the DWP (referred to as ‘the 
jobseeking conditions’ in this provision) whereas an Income Support recipient has 
no such conditions attached to his entitlement to benefit. Clause 3 amends the 
Jobseekers Act 1995 in so that those conditions which are not relevant to people 
who claim Income Support (the jobseeking conditions) are not applied when these 
groups move on to Jobseeker’s Allowance. These provisions will not affect the 
position of those claimants who would have claimed Jobseeker’s Allowance anyway 
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because some other change in their personal circumstances had meant that they 
were available to participate in jobseeking activities. 

Subsection 3: New section 1A of the Jobseekers Act 

62. Subsections (1) to (3) and (5) of new section 1A inserted by clause 3 restate the 
rules for people who are able to claim contribution-based or income-based 
Jobseeker’s Allowance under the current system and there is no change in the 
position of these individuals. Subsection (2) and (4) provide for claims from people 
who do not have to meet the jobseeking conditions. 

63. New section 1A (4)(c) provides a power to prescribe the category of persons who do 
not meet the jobseeking conditions and who would not otherwise be able to claim 
Jobseeker’s Allowance. The Secretary of State intends to use this power in a similar 
way to the existing power to prescribe persons who may be entitled to Income 
Support in section 124(1)(e) to the Contributions and Benefits Act. The power will 
enable the groups currently prescribed in Schedule 1B of the Income Support 
Regulations 1987 to be prescribed for the purposes of income-based Jobseeker’s 
Allowance instead. 

64. New section 1A(6) restates the regulation-making power that is contained in section 
1(2C) of the current provision and has resulted in regulation 3E of the Jobseekers 
Allowance Regulations. 

Subsection (3): New section 1B of the Jobseekers Act 

65. This restates the position for claims from joint-claim couples that is contained in 
section 1(2B) and (2D) of the Jobseekers Act. The regulation-making powers will be 
used in the same way as for existing provision. 

Subsection (4) 

66. Subsection (4) introduces Schedule 1 containing amendments to the Act which 
would provide a framework under which some people not required to meet the 
jobseeking conditions may nevertheless be required to meet some other conditions 
that will help prepare them for work in the future. Other measures in the Bill will 
mean that elements of this framework will already be in place for some people on 
Income Support before Schedule 1 takes effect. Therefore the amendments to the 
Jobseekers Act in Schedule 1 do not imply any change in principle although they 
will facilitate the further extension of the new conditionality framework, especially to 
partners. 

67. The Department expects to transfer groups from Income Support to income-based 
Jobseeker’s Allowance over a period of time as and when resources permit rather 
than all at once. Currently income-based Jobseeker’s Allowance is similar to Income 
Support except for the jobseeking conditions and some detailed rules connected 
with jobseeking (for example regulations on education and training). Since the Bill 
makes it clear that the jobseeking conditions will not apply and any other differences 
from Income Support will be clearly set out in regulations, the delegated powers in 
clause 3 are suitable for the negative resolution procedure to apply. 

Clause 4 – Couples where at least one member capable of work 

68. Subsection 1 amends the Social Security Contributions and Benefits Act 1992 by 
inserting new regulation-making powers into subsection 124(1) (entitlement to 
income support). It also inserts new subsections (6A), (6B) and amends subsection 
(7) of that Act (employment and support allowance). 
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69. Subsection (2) amends paragraph 6 of Schedule 1 to the Welfare Reform Act 2007 
(the conditions for entitlement to income-related employment and support 
allowance). The purpose of these provisions is to remove entitlement to income 
support and income-related employment and support allowance for couples where 
one member is capable of work. This will mean that the only route to income-
related support for such couples will be via income-based jobseeker’s allowance and 
the member of the couple who is work ready will be required to fulfill the jobseeking 
requirements in section 1 of the Jobseekers Act. Regulations will prescribe the 
circumstances in which a member of a couple will not be treated as being capable of 
work, for example, if they have claimed or are receiving employment and support 
allowance or they are in receipt of a carer’s allowance. 

Clause 5 – Statutory sick pay and employment and support allowance 

70. Clause 5 amends section 20 of the Welfare Reform Act 2007 (c. 5). Section 20 as 
enacted provided that a person could not be entitled to an employment and support 
allowance in respect of any day on which he was also entitled to Statutory Sick Pay. 

71. This provision alters that position such that in circumstances which will be 
prescribed in regulations, a person may be entitled to income-related Employment 
and Support Allowance in respect of days on which he is also entitled to Statutory 
Sick Pay. 

72. It is appropriate that this is done in secondary legislation. The nature of the 
circumstances in which those claiming statutory sick pay would need to access 
employment and support allowance may need to be adapted to take into account 
wider changes in social security and other legislation in the future. In line with 
provision in other social security legislation the power should be subject to negative 
resolution procedure. 

Clause 6 – Transitional provision relating to sections 3 to 5 

73. Subsections (1) to (3) of clause 6 provide broad general powers to make transitional 
provisions relating to section 3 to 5 of the Act. 

74. In relation to the application of these powers to make transitional arrangements 
relating to section 3 (persons entitled to jobseeker’s allowance without meeting 
jobseeking conditions etc.) the Department intends to make such transitional 
arrangements as are necessary to ensure that people whose Income Support or 
income-related Employment and Support Allowance is terminated to be treated as 
having been awarded a transitional allowance to be determined according to 
Regulations. The intention is to apply the power to ensure that no-one transferring 
to a different benefit as a result of provisions in section 3 is financially worse off as a 
consequence. 

75. The relevant delegated powers are unlikely to be required and if they are, they will 
be used in a beneficial way to protect the position of claimants. It is appropriate for 
the negative resolution procedure to apply to the use of these powers. 

Clause 7 – Abolition of income support 

76. Clause 7 provides for the abolition of Income Support. 

77. Since 7 October 1996, in order to qualify for Income Support a person has to fall 
within a category prescribed in regulations made under section 124(1)(e) of the 
Social Security Contributions and Benefits Act 1992. The prescribed categories are 
set out in Schedule 1B to the Income Support Regulations 1986. The intention is 
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that in future categories will be prescribed for the purposes of Jobseeker’s Allowance 
to provide for people who do not have to meet the jobseeking conditions by virtue of 
regulations under section 1A(4)(c) or (6) of the Jobseekers Act or under provisions 
made under other enactment.  
 

78. Subsection (2) of Clause 7 will allow the Secretary of State to abolish Income 
Support by Order once he is satisfied that it is no longer necessary to prescribe 
groups of people to receive Income Support because they are catered for elsewhere 
in the benefit system. In order to ensure that the process of transferring groups out 
of Income Support goes smoothly subsection (4) of the Clause makes provisions for 
an order under subsection (2) to contain transitional provisions or savings. 

79. Income Support, as a benefit of last resort, is referred to in many other Acts. 
Subsection (3) provides for consequential amendments and repeals to be made 
under Schedule 2 and Part 1 of Schedule 7 in accordance with any provisions 
contained in an Order made under subsection (2). 

80. By the time an Order under subsection (2) is made Income Support will no longer 
be needed and it would be appropriate for an instruments under this clause to be 
subject to the negative procedure. 

Schedule 1: Amendments connected to section 3 

81. The Jobseeker’s Act and other Acts require amendment to ensure that once people 
who qualify currently for Income Support move to Jobseeker’s Allowance, the 
jobseeking conditions and related requirements to attend at times specified by an 
employment officer and provide information and evidence in relation to their 
jobseeking activities do not apply to them. 

82. The Jobseeker’s Act also needs to be restructured to provide a conditionality regime 
that is appropriate for people who while not subject to jobseeking conditions should 
nevertheless be expected to take steps to prepare for work in the future. Under 
current arrangements provided for under the Social Security Administration Act 
1992, in appropriate cases, Income Support recipients can be subject to a 
requirement to participate in work-focused interviews. In future, those groups who 
ought to be preparing for work will also have to meet a requirement to: have an 
action plan; participate in work-related activity; and comply with employment 
officer directions. The effect will be to ensure that, where these requirements apply, 
former Income Support cases will have to meet similar conditionality requirements 
to those which apply under the Welfare Reform Act 2007 to people claiming the 
Employment and Support Allowance because they have limited capability for work. 

83. Once these provisions are in place, the restructured Jobseeker’s Allowance will be 
able to provide three different levels of conditionality requirements that can apply to 
claimants depending on their circumstances: no conditionality; ESA type 
conditionality for people expected to prepare for work at some point in the future; 
and full conditionality for jobseekers. The provisions in Schedule 1 are to a large 
extent a restatement of the provisions currently found in the section 2A and 2AA of 
the Social Security Administration Act 1992, sections 8, 19 to 20B of the Jobseekers 
Act 1996 and sections 12 to 16 of the Welfare Reform Act 2007. 

84. It is intended that the negative resolution procedure will apply with respect to all the 
delegated powers contained in Schedule 1. 

85. Paragraph 3 and 4 of Schedule 1 introduce new sections 11A to 11C, 18A and 18B 
into the Jobseekers Act. These provisions create the conditionality regime most 
likely to apply to people who are not required to meet the jobseeking conditions and 
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who may previously have been subject to a requirement to participate in work-
focused interviews. 

86. The majority of delegated powers in Schedule 1 simply restate existing legislation to 
ensure that all relevant conditionality requirements that can apply to groups likely to 
claim Jobseeker’s Allowance in the future can be found in the Jobseekers Act and 
that these are set out in clear and rational way in the restructured Act. 

87. Delegated powers in relation to: work-focused interviews; action plans, work related 
activity and employment officer directions to undertake work-related activity, will be 
new to Jobseeker’s Allowance and are intended to be used in relation to groups who 
are not required to meet jobseeking conditions (i.e. some former Income Support 
claimants and their partners) but who are expected to prepare for work in the 
future. In all cases there will be power to prescribe in regulations groups who do not 
have to meet any of these conditions. It is intended that those groups would include 
lone parents with children under 1, carers who are regularly and substantially 
engaged in caring for someone who is severely disabled and some groups with very 
specific or temporary reasons for not being able to comply with jobseeking 
conditions. The creation of a clear no-conditionality group will ensure that only 
those people who can reasonably be expected to prepare for work will be subject to 
additional requirements. 

Schedule 1, paragraph 3: Section 11A 

88. Section 11A provides that claimants who do not have to satisfy the jobseeking 
conditions (i.e. people who would have previously qualified for Income Support) 
can be subject to a requirement to take part in work-focused interviews (WFI). 
Subsection (4) limits the purpose of the WFI, to a person’s existing or future 
employment or training prospects or needs and improving their employment 
prospects. The regulation-making powers in subsection (1) and (2) apply the 
requirement both before a person becomes entitled to benefit and as an on-going 
condition if the claimant is to continue receiving full benefit. These powers are 
similar to the requirements in Income Support currently imposed on claimants and 
their partners under section 2A and 2AA of the Social Security Administration Act 
1992. 

Schedule 1, paragraph 3: Section 11B 

89. New section 11B to the Jobseekers Act sets out the conditions and requirements 
that may be prescribed in regulations made under section 11A. The regulation-
making powers in subsection (1) and (2) are analogous those in section 12(2) and 
(3) of the Welfare Reform Act. These requirements are in practice similar to those 
in section 2A(1) to (4) that set out the current requirements for Income Support 
cases in relation to work-focused and the consequences of non-compliance. The 
delegated powers contained subsection (3) to (7) restate the provisions that 
currently apply to Income Support recipients by virtue of section 2A(5) to (8) of the 
Social Security Administration Act 1992 and are intended to be used in the same 
way. 

Schedule 1, paragraph 3: Section 11C 

90. Some prescribed groups of claimants will be provided with an action plan when they 
attend a work focused interview. 

91. The provisions in section 11C replicate section 14 of the Welfare Reform Act 2007 
which provides for action plans for recipients of ESA. However, no sanctions will 
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apply if an action plan is not provided. The purpose of the action plan is to help 
claimants to consider the possible steps they may take to assist them to return to 
work at some point in the future. 

92. Subsection (1) of this clause contains a regulation-making power to prescribe the 
circumstances in which the Secretary of State must provide a person with an action 
plan. Regulations will set out that these circumstances. Regulations are appropriate 
in this circumstance to allow for other circumstances in which the Secretary of State 
must provide an action plan, in the light of experience. 

93. Subsection (2) will be used to prescribe the purposes of the action plan. It is 
envisaged that initially, when claimants are only required to take part in work-
focused interviews, the purpose of the action plan will simply be a record of what 
was discussed during the interview. It would be expected to include any activity that 
the claimant might take voluntarily to assist a return to work. In these respects its 
purpose will be the same as in the existing Pathways to Work programme, in 
providing a reference document for the claimant. 

94. Subsection (3) provides for regulations to specify the form and content of action 
plans; and the means of reviewing and updating them. It is intended that regulations 
will specify that the action plan will be a written document that will contain a record 
of the work-focused interview. It will also contain a record of any activity that the 
claimant has agreed that he is willing to take that may make it more likely that he 
will obtain or remain in work or be able to do so and other information that the 
Secretary of State considers appropriate. 

95. However, when participation in work-related activity is required, it is intended that 
the action plan would include activities such as attending a training programme 
that, if undertaken by the claimant would satisfy the work-related activity 
requirement. 

96. Subsections (4)(a) to (e) provide for prescribing the circumstances when a claimant 
can ask for their action plan to be reconsidered and setting out how this would 
work. It is intended to introduce this provision in regulations when it is required for 
claimants to undertake work-related activity. This would be in order to resolve 
situations where a claimant believed the steps included were inappropriate or no 
longer appropriate and that other steps, not agreed at the work-focused interview, 
should be included. 

97. Having these provisions set out in regulations rather than in primary legislation 
would allow the Secretary of State the flexibility to apply relevant requirements as 
and when appropriate and for requirements to be changed in the light of evidence 
about the usefulness of the action plan. 

Schedule 1, paragraph 4 

98. To a large extent paragraph 4 of Schedule 1 is a restructuring of existing 
conditionality and sanctions provisions in section 19 to 20B of the Jobseeker’s and 
to a much lesser extent sections 2A and 2AA of the Social Security Administration 
Act 1992 insofar as these apply to Income Support. The restructuring is necessary 
to give this part of the Act some coherence so that former Income Support groups 
moved to Jobseeker’s Allowance, or who are moved within Jobseeker’s Allowance as 
circumstances change, may do so as seamlessly as possible. 

99. People who are able to claim Jobseekers Allowance under current provisions will 
continue to do so with no change in the requirements that are applied to them. 
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Schedule 1, paragraph 4: Section 18A 

100. People who will in future be able to qualify for Jobseeker’s Allowance when they do 
not satisfy the ‘jobseeking conditions’ may have to satisfy two additional 
requirements. Section 18A(1)(b) provides for a new requirements that may be 
applied to some prescribed persons who are not required to meet the jobseeking 
conditions. Failure to comply with the additional requirements can incur a sanction. 
The details of prescribed persons and the extent to which the requirements will 
apply to them will be set out in regulations under section 18A(8). However, in 
general the requirements that the claimant must carry out a direction given by an 
employment officer in an action plan with a view to improving his existing or future 
prospects of being or remaining employed. 

101. People who are required to have an action plan can be directed to take part in a 
training scheme under section 18A(3). 

102. Subsection (8) provides regulation-making powers to ensure the additional 
conditions will only apply in prescribed circumstances or, where the person is not 
required to meet those conditions, they will only apply to a prescribed extent. The 
intention is to clarify in regulations that these conditions will only apply to some of 
the groups who will qualify on the basis that they are not required to meet the 
jobseeking conditions. For example the requirements would be inappropriate for 
people claiming JSA while on parental leave. 

103. The delegated powers under section 18A(9) restates the power presently contained 
in 19(10)(c) of the Jobseekers Act for the meaning of “employment programme” 
and “training scheme” to be prescribed in regulations. 

Schedule 1, paragraph 4: Section 18B 

104. Section 18B introduces a requirement for people who do not have to meet the 
jobseeking conditions: the requirement to undertake work-related activity, referred 
to as a “relevant requirement” in accordance with the regulations. The delegated 
powers in subsections (3) and (4) will be used to set out the circumstances, 
notification arrangements, requirements and obligations that will apply. Subsection 
(4) provides powers to prescribe which activities would be acceptable. These 
provisions are similar to those that currently apply in Employment and Support 
Allowance under section 13 of the Welfare Reform Act 2007. 

Schedule 1, paragraph 5: Section 18D 

105. Section 18D provides supplemental details in relation to the application of sanctions 
under section 18B. Subsections (3) to (7) and (10) and (11) restate the delegated 
powers currently included in sections 19(7) and (8) and 20(3), (7) and (8) of the 
Jobseekers Act in relation to voluntary unemployment, good cause, the meaning of 
“trial period” and employment commencement dates. 

106. Subsection (9) provides a new regulation-making power which applies to a claimant 
who is not required to meet the jobseeking conditions and who is in breach of a 
training scheme requirement by virtue of section 18B(3)(b) to (e). Generally no 
sanction will apply where there is good cause for the breach. The power in 
subsection (9) enables regulations to specify persons and circumstances in which no 
sanction is to apply whether or not there is good cause. 
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Schedule 1, paragraph 6: Section 19 

107. The substituted new section 19 of the Jobseekers Act provides for circumstances 
when Jobseeker’s allowance will not be paid because of a benefit sanction. 
Subsection (3) makes provision for claimants who do not satisfy the jobseeking 
conditions who will not be paid Jobseeker’s Allowance for a relevant period if the 
claimant breaches a jobseekers direction or a training scheme requirement. The 
relevant period that will apply to these cases is to be prescribed under the power 
contained in subsection (4)(b). The intention is that the relevant period will be from 
1 to 26 weeks depending on the circumstances. 

108. The other delegated powers contained in subsection (5) and (6) restate the powers 
currently contained in section 19(3) and (4) of the jobseekers Act to prescribe the 
period for which the allowance is not to be payable and the circumstances to be 
taken into account in determining that period. 

Schedule 1, paragraph 6: Section 20 

109. Section 20 restates the powers currently contained in section 20(4) to (6) of the 
Jobseekers Act for regulations to prescribe the circumstances when the rules in 
section 19 preventing allowance from being paid are to be disregarded and where 
this applies, the rate and period for which the allowance can be paid. 

Schedule 1, paragraph 7: Section 20A and 20B 

110. Sections 20A provides for circumstances when Jobseekers Allowance will not be 
paid in joint-couple claims because of a benefit sanction. Section 20B provides for 
exemptions from the sanction regime in section 20A. The new sections restructure 
existing provisions in equivalent parts of the Jobseekers Act and do not introduce 
any new delegated powers. 

Schedule 1: Other amendments to the Jobseekers Act 

111. Under the current rules a person who has limited capability for work is unlikely to 
satisfy the basic conditions for Jobseeker’s Allowance by virtue of section 1A(5)(e) 
of the Jobseekers Act. People with limited capability for work can however claim 
Income Support. 

112. Paragraph 22(2) of Schedule 1 introduces a new regulation-making power into 
paragraph (2) to Schedule 1 of the Jobseekers Act. Section 1A(5)(e) of the 
Jobseekers Act provides a basic condition that, with respect to a claim that is not a 
joint-claim for Jobseeker’s Allowance, a person will meet the basic conditions if the 
person does not have limited capability for work. The effect of paragraph 20(2) is to 
enable regulations to be made to disapply the rule in section 1A(5)(e) in prescribed 
circumstances. The Department intends to use this power to enable people with 
limited capacity who do not want to claim the Employment and Support Allowance 
and who would normally claim Income Support, to be able to claim JSA instead. 
For example, a lone parent with limited capability for work and a young child can 
currently choose whether to claim income Support or the Employment and Support 
Allowance. We do not want to remove this choice. 

113. Paragraph 22(3) of Schedule 1 substitutes paragraph 8 of Schedule 1 to the 
Jobseekers Act so that the regulation-making power contained therein can be used 
to prescribe circumstances in which a person may be able to claim Jobseeker’s 
Allowance without being required to meet the jobseeking conditions: previously 
these conditions were spelled out in paragraph 8. We expect to use this power to 
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prescribe most of the groups previously included in Schedule 1B of the Income 
Support Regulations in the Jobseekers Allowance Regulations. 

114. Paragraph 22(5)(b) of Schedule 1 introduces a new regulation-making power into 
paragraph 14 of Schedule 1 to the Jobseekers Act. Under current provisions, a 
person who is in relevant education can claim Income Support in prescribed 
circumstances. The intention is to provide for similar provision in Jobseeker’s 
Allowance so that these groups will be able to claim that benefit in the future. 

115. Paragraph 22(6) of Schedule (1) introduces paragraph 14A into Schedule 1 of the 
Jobseekers Act. Under current rules Jobseekers Allowance is payable until a person 
reaches pensionable age as defined by reference to the other provisions. This would 
mean that a man or a woman could be paid Jobseekers Allowance until their 65th or 
60th birthday respectively. Income Support can be paid to a person until they reach 
the qualifying age for State Pension Credit – currently this is 60 for both men and 
women. This amendment therefore provides a power for regulations to be made 
which maintain the position of Income Support recipients once they are moved to 
Jobseeker’s Allowance and also the position of people that would ordinarily claim 
Jobseeker’s Allowance. 

Clause 8 – Power to direct claimant to undertake specific work-related activity 

116. Clause 8 amends section 15 of the Welfare Reform Act 2007 (c. 5) to provide that, 
in prescribed circumstances, a direction can be given by the Secretary of State which 
specifies an activity which must be undertaken in order for the claimant to remain 
entitled to Employment and Support Allowance. 

117. It is intended that regulations will set out the circumstances in which the Secretary 
of State may wish to issue such a direction. It is intended that the regulations will 
prescribe that the circumstances will include where claimants have been identified 
as having a substantial skills needs, where claimants have previously failed to engage 
with the requirement to undertake work-related activity, or where claimants have 
been on the benefit for a significant amount of time and for whom general work-
related activity has proved ineffective. 

118. It is appropriate, given the likely complexity and level of detail that will be included 
in regulations made under this provision, for this to be set out in secondary 
legislation. The nature of the circumstances in which the Secretary of State may 
wish to direct a specific activity may need to be adapted to take into account wider 
changes in social security and other legislation in the future. 

119. In line with provision in other social security legislation the power should be subject 
to negative resolution procedure. The Department believes that negative regulations 
provide the necessary flexibility to deal with the level of detail needed to 
accommodate future policy changes and to keep the provision up to date. 

Clause 9 – Jobseeker’s allowance and employment support allowance: claimants 
dependent on drugs etc. 

120. Clause 9 (Jobseeker’s allowance and employment support allowance: claimants 
dependent on drugs etc.) of and Schedule 3 to the Bill insert provisions into the 
Jobseekers Act 1995 (c. 18) and Welfare Reform Act 2007 (c. 5) to provide for a 
drugs strategy aimed at addressing the needs of persons claiming Jobseeker’s 
Allowance (“JSA”) and Employment and Support Allowance (“ESA”) whose 
prospects of obtaining work are affected by a drug problem. Schedule 3 also makes 
several minor and consequential amendments. 
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121. Although Clause 9 does not of itself contain delegated powers, the associated 
Schedule 3, discussed below, does contain a number of powers. 

Schedule 3 

122. The Schedule provides for several new regulation-making powers. It is important 
that the powers are sufficiently broad so that the schemes can be tailored to the 
needs of individual problem drug users, to permit a flexible approach in dealing with 
what can be a multi-faceted problem. The schemes need to be flexible and 
responsive to changes in drug treatment options and changes in the number of drug 
users in a particular area. Detailed rules may also need to be amended quickly, for 
example, to respond to problem drug use in a specific way in a specific region. 

123. For these reasons, the Government believes that the detailed rules for schemes for 
addressing drug use as a barrier to employment are more appropriate for regulations 
than primary legislation. 

124. This is not a new approach. Many of the conditionality requirements imposed on 
claimants of JSA and ESA are also significantly underpinned by secondary 
legislation. 

125. The Government intends to pilot the drugs strategy schemes in limited areas 
specified in regulations in order to assess the effectiveness of such a scheme in 
helping JSA/ESA claimants with drug problems to address those problems and get 
back into the labour market. It proposes to do this by making regulations under the 
piloting provisions in section 29 of the Jobseekers Act 1995 (pilot schemes) and 
section 19 of the Welfare Reform Act 2007 (both as amended by clause 22 of this 
Bill). Regulations made under those sections are subject to the affirmative resolution 
procedure (see section 37(1)). The provisions in Schedule 3 to the Bill are also 
subject to a sunset clause, which will require the Secretary of State to report to 
Parliament on the operation of the scheme (see paragraphs 5 and 10 of Schedule 3). 
The scheme will only continue beyond 30 months from the coming into force date if 
both Houses pass a resolution approving an order affirming the continuation of the 
legislation. 

126. Paragraph 2 of Schedule 3 to the Bill inserts a new Schedule A1 before Schedule 1 
of the Jobseekers Act 1995. Paragraph 7 of Schedule 3 to the Bill inserts a new 
Schedule 1A after Schedule 1 of the Welfare Reform Act 2007. Each of these 
proposed Schedules contain the same or very similar delegated powers, so the 
following comments focus on JSA but apply equally to both. Any relevant 
differences are noted. The affirmative procedure will apply to all regulations made 
under new Schedules A1 and 1A: see the amendment to section 37(1) of the 
Jobseekers Act 1995 made by paragraph 3(3) of Schedule 3 to the Bill, and the 
amendment to section 26(1) of the Welfare Reform Act 2007 made by paragraph 
8(4) of Schedule 3 to the Bill. 

127. Paragraph 1 of new Schedule A1 to the Jobseekers Act 1995 enables regulations to 
make provision for requiring a claimant to attend and answer questions. The 
purpose of this power is to enable the Department to establish which claimants may 
have a drug problem affecting their prospects of obtaining or remaining in work, 
and to refer such persons an expert who can determine if they are in fact a problem 
drug user who could be assisted by treatment. Under sub-paragraph (3), the 
Secretary of State may prescribe the questions a claimant can be required to answer. 
In many cases, the Department expects that persons will voluntarily identify 
themselves as a drug user in order to access the positive treatment that the drugs 
strategy will offer. Paragraph 4 provides for an important limitation on the effect of 
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these powers: any information a person provides cannot be used to incriminate the 
person in relation to an offence (except for an offence of perjury or 
misrepresentation). 

128. Paragraph 2 provides the powers enabling the Secretary of State to prescribe the 
arrangements for a person to be notified and required to attend a substance-related 
assessment. As the Department does not have the expertise to make a final 
determination about a person’s drug use, these powers enable that determination to 
be left to experts – to be approved by the Secretary of State - with the appropriate 
qualifications and experience. 

129. Paragraph 3 allows for regulations to be made which would require persons who fail 
to take part in a substance-related assessment to submit to a drugs test. Before any 
test is required, a person will be given a chance to show good cause why they did 
not attend the assessment. In the case that the person shows such cause, the 
assessment would be rescheduled and a drug test would not be imposed. Sub-
paragraph (4) is an administrative provision allowing for notification requirements. 
The details of the test itself are set out in sub-paragraphs (6) and (7). The person 
will be required to submit to a urine sample or such other sample as may be 
prescribed in regulations (although the Secretary of State will not be permitted to 
prescribe a blood test or for the provision of “an intimate sample” as defined in sub-
paragraph (8)). 

130. Paragraph 5 confers a power on the Secretary of State to make regulations which 
would authorise the supply and use of information relating to the drugs strategy. In 
particular, the Police and the probation services (and such other persons as may be 
prescribed) could be authorised to supply information about persons who they knew 
to be drugs users which would then be used by the Department for verifying the 
accuracy of the information provided by claimants under paragraph 1. Also the 
Secretary of State could make regulations authorising the Department to provide 
information about claimants to the person carrying out the substance-related 
assessment. 

131. Paragraph 6 deals with rehabilitation plans. A person who a substance-related 
assessment determines is in need of treatment will have a rehabilitation plan drawn 
up to address the problem. The Department intends to make regulations providing 
that if a substance-related assessment shows that a person is dependent on or has a 
propensity to misuse drugs, that dependency or propensity is affecting a person’s 
prospects of obtaining in work and requires treatment, then the person will be 
required to comply with a rehabilitation plan. The main requirements of a 
rehabilitation plan are set out in sub-paragraphs (4) to (6), which also contains the 
main safeguards. Importantly, a person would only be required to submit to 
treatment by or under the direction of a person with the necessary qualifications or 
experience in dealing with problem drug users. The Department intends to make 
regulations providing: 

• that a person subject to a rehabilitation plan is not required to meet the 
jobseeking conditions, so they may instead focus on overcoming their 
drug problem; 

• that any jobseeker’s agreement in place would be suspended while 
rehabilitation is in progress; 

• prescribing any invasive treatment as treatment which, if a person 
consents, they then can undertake, but the Department would not 
mandate such treatment; 
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• administrative machinery in connection with the drawing up, form and 
review and variation of rehabilitation plans; 

• for the early revocation of a treatment plan if a person recovers from 
their drug problem earlier than expected; 

• for the functions of employment officers in relation to rehabilitation 
plans; 

• that a person subject to a rehabilitation plan be required to furnish the 
Department with such information and evidence as to their compliance 
with the plan (this would include evidence of attendance at treatment 
sessions, such a doctor’s note); and 

• that certain decisions of the Secretary of State in relation to a 
rehabilitation plan is subject to appeal. 

132. Paragraph 6 limits the power to make regulations. A claimant can only be required 
to take part in any scheme under Schedule A1/1A if he or she would otherwise be 
required to meet the jobseeking conditions (JSA) or is not in the support group 
(ESA). 

133. Paragraph 7 deals with sanctions. It allows the Secretary of State to provide in 
regulations that a claimant who is referred to an assessment or drugs test or required 
to participate in a rehabilitation plan must undertake those activities. If the person 
does not undertake the mandatory requirement, they will be given the opportunity 
to show good cause why they failed to comply with the relevant activities. This 
follows the same approach as in sections 19(8) (circumstances in which a 
jobseeker’s allowance is not payable) and 20A(9) (denial or reduction of joint-claim 
jobseeker’s allowance) of the Jobseeker’s Act 19957. 

134. Sub-paragraph (2) deals with the consequences where a claimant does not have a 
good reason (good cause) for complying with regulations made under paragraphs 1 
or 4. In relation to JSA, the consequence is that a jobseeker’s allowance is not 
payable. In relation to Employment and Support Allowance, the consequence is that 
the allowance is reduced for a prescribed period. The Department intends to apply 
the same sanctions that are used for other failures to comply with other 
conditionality under the relevant legislation. This must be at least one week but may 
be no longer than 26 weeks. The intention is to provide in regulations that, for 
example, refusal, without good cause, to comply with a rehabilitation plan will result 
in that person not receiving their Jobseeker’s Allowance payments or will receive a 
reduction in their ESA payments. 

135. Sub-paragraph (3) deals with the consequences in the case of a joint-claim couple of 
JSA where the claimant fails to comply with the regulations. The consequence is 
that a person is treated as subject to sanctions under section 20A is payable to the 
other member of the couple at a reduced amount for a period of at least 1 week but 
no more than 26 weeks, specified in regulations. The method of calculating the 
reduced amount is also the subject of regulations. These provisions do not apply in 
the case of ESA. 

136. Sub-paragraph (4) enables regulations to make provision for an income-based 
jobseeker’s allowance to be payable even though other provisions in the regulations 
would otherwise prevent payment. This substantially replicates existing powers in 
the Jobseekers Act 1995 (see sections 20A and 20B). The intention is to use these 

                                                                                                                                     
7 Section 19 and 20A are amended by clause 3 and Schedule 1. 
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powers to make hardship payments. These provisions do not apply to ESA because 
the payments are reduced, not made non-payable. 

137. The definition of “drug” in paragraph 8 provides for the Secretary of State to 
prescribe a controlled drug to which this scheme will apply. The intention is to 
prescribe crack cocaine and heroin only for the duration of the pilot of this strategy. 
This is because these are the drugs which the evidence shows us are most likely to 
affect a person’s participation in the labour market. Paragraph 9 would enable to the 
Secretary of State to make regulations extending the provisions of Schedule A1/1A 
to alcohol which he would do only if the strategy proves to be successful in relation 
to drugs. 

138. Paragraphs 5 and 9 of Schedule 3 to the Bill provide for the Secretary of State to 
report to Parliament on the operation of the drugs provisions within 2 years and 6 
months of their coming into operation. He is then required to table an order either 
continuing or repealing the provisions. An Order continuing the provisions is 
subject to the affirmative procedure. An Order repealing the provisions is subject to 
the negative procedure. These provisions will apply notwithstanding that the 
strategy is piloted under section 29 of the Jobseeker’s Act 1995 and section 19 of the 
Welfare Reform Act 2007 (as amended by clause 22 of the Bill). 

Clause 10 – Conditions for contributory jobseeker’s allowance 

139. Clause 10 amends the National Insurance contribution conditions for Jobseekers 
Allowance as provided by the Jobseekers Act 1995 (c. 18). 

140. Paragraph (2) amends the Jobseekers Act to provide that the first contribution 
condition for Jobseeker’s Allowance is met by the claimant having paid, or being 
treated as having paid, class 1 contributions on relevant earnings which are not less 
than 26 times the base year’s lower earnings limit. 

141. Paragraph (3) provides a regulation-making power to make provision for 
determining relevant earnings. This power will be used to set out in regulations how 
relevant earnings are to be calculated with reference to the data which the 
Department obtains from HMRC about how much National Insurance has been 
paid. It will make provision for the calculation of relevant earnings where a person 
has been engaged in more than one period of employment in the base year. It will 
further make provision for earnings above the lower earnings limit to be disregarded 
in this calculation. 

142. It is appropriate, given the likely complexity and level of detail that will be included 
in regulations made under this provision, for this to be set out in secondary 
legislation. In line with provision in other social security legislation the powers 
should be subject to negative resolution procedure. The Department believes that 
negative regulations provide the necessary flexibility to deal with the level of detail 
needed to accommodate future policy changes and to keep the provision up to date. 

143. Paragraph 5 provides regulation-making powers to enable the first contribution 
condition to be relaxed and treated as satisfied by prescribed groups who otherwise 
do not meet the conditions. One group is prescribed as being those persons who 
have been entitled to prescribed benefits during any prescribed period or at 
prescribed times. It is necessary for the detail of these groups to be prescribed in 
regulations so that amendments can be made to accommodate future changes in the 
benefits regime. 

144. The detail of additional groups will also be set out in regulations. As a result of these 
regulations a modified contribution condition will apply to certain groups. 
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145. It is appropriate that this type of detail is in secondary legislation. The groups to 
which the relaxed form of contribution conditions will apply may need to be 
adapted to take into account wider changes in social security and other legislation in 
the future. It is therefore intended that the negative resolution procedure will apply. 

Clause 11 – Conditions for contributory employment and support allowance 

146. Clause 11 amends the National Insurance Contribution conditions for Employment 
and Support Allowance as provided for by the Welfare Reform Act 2007 (c. 5). 

147. Paragraphs (1)–(3) amend the Welfare Reform Act 2007 to provide that the first 
contribution condition for Employment and Support Allowance is met by the 
claimant having paid, or being treated as having paid, class 1 or 2 contributions on 
earnings which are not less than 26 times the base year’s lower earnings limit. The 
Welfare Reform Act 2007 is further amended to require that the contributions must 
have been paid in respect of one of the last two complete tax years prior to the 
claim, in line with the requirement for the same in Jobseekers Allowance. 

148. Paragraph (4) provides for earnings to be calculated with reference to a claimant’s 
class 1 contributions paid on relevant earnings and their class 2 contributions, if 
both have been paid. 

149. Paragraph 4(3) and (3A) provide regulation-making powers to make provision for 
determining relevant earnings. This power will be used to set out in regulations how 
relevant earnings will be calculated in the same way as described for the power in 
clause 10 above. Also as for clause 10 it is appropriate, given the likely complexity 
and level of detail that will be included in regulations made under this provision, for 
this to be set out in secondary legislation. Further, that in line with provision in 
other social security legislation the powers should be subject to negative resolution 
procedure. 

Clause 12 – The mobility component 

150. Clause 12 amends section 73 of the Social Security Contributions and Benefits Act 
1992 (mobility component of disability living allowance). The amendment has the 
effect of extending eligibility for the higher rate mobility component of disability 
living allowance to people with severe visual impairments. New section 73(1AB)(a) 
gives the Secretary of State the power to prescribe the severe visual impairment to 
which the provisions are to apply. Section 73(1AB)(b) allows the Secretary of State 
to prescribe other conditions relating to eligibility. 

151. Providing for regulations to make further provision as regards eligibility means that, 
while it is clear on the face of the primary legislation who the provision is aimed at, 
the Secretary of State has the flexibility to develop the detail of the extension of 
higher rate mobility component to those with severe visual impairments. The 
Secretary of State has already undertaken some work with the Royal National 
Institute of Blind People to develop appropriate criteria for establishing whether or 
not someone is severely visually impaired. This work is ongoing. 

152. The level of prescription in new section 73(1AB) is in line with the existing 
provisions of section 73 of the Social Security Contributions and Benefits Act 1992. 
The new provision will be subject to negative regulation procedure as are other 
regulations made under section 73. 
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Clause 13 - Disability living allowance for blind claimants 

153. Clause 13 amends section 73 of the Social Security Contributions and Benefits Act 
1992 (mobility component of disability living allowance). The amendment has the 
effect of extending eligibility for the higher rate mobility component of disability 
living allowance to blind people. New section 73(2A)(b) gives the Secretary of State 
the power to prescribe other conditions relating to eligibility. The level of 
prescription in section 73(2A) is in line with the existing provisions of section 73 of 
the Social Security Contributions and Benefits Act 1992. The new provision will be 
subject to negative regulation procedure as are other regulations made under section 
73. 

Clause 15 – External provider social loans 

154. New section 140ZA of the Social Security Contributions and Benefits Act 1992 
(arrangements for external provider social loans) gives the Secretary of State power 
to make arrangements for a person to make loans to eligible persons. An ‘eligible 
person’ is someone who: 

• is in receipt of a prescribed benefit, or 

• has needs of a prescribed description. 

155. Providing for those eligible to be specified in secondary legislation makes it apparent 
on the face of the primary legislation who the scheme is aimed at while enabling the 
Secretary of State to develop the detail of a loans scheme after assessing the results 
of a recent consultation exercise and following further discussion with interested 
groups and potential lenders. It also allows for the scheme to adapt to changes in 
the benefits and other needs which the Secretary of State considers should qualify 
an individual to be covered by the scheme. Currently provisions specifying those 
eligible for social fund loans are in directions which are not subject to Parliamentary 
control. Directions will not be used in respect of external provider social loans 
(though they may be used in relation to their effects on social fund loans under 
section 138(2A) introduced by clause 16). It is the Department’s view that it is 
appropriate for provisions relating to eligibility in respect of loans provided under 
new section 140ZA to be in regulations subject to the negative resolution procedure. 

156. New section 140ZB of the Social Security Contributions and Benefits Act 1992 
(transfer of loans) – under the new loans scheme, arrangements may be made for 
the transfer of existing social fund loans to an external lender and, on the 
termination of a contract, for the transfer of external provider social loans to the 
Secretary of State. New section 140ZB(2) provides for regulations to modify 
provisions in primary legislation to ensure, for example, that social fund provisions 
may be applied to external provider social loans if they are transferred to the 
Secretary of State and it is decided that they should be treated as social fund loans. 
It is expected that the regulations would concern administrative matters such as the 
source of, or destination of, payments (i.e. the social fund or the Department’s main 
account) and are subject to the negative resolution procedure. 

157. New section 78A of the Social Security Administration Act 1992 (repayments of 
external provider loans) enables regulations to be made to provide for recovery of 
external provider social loans by deduction from specified benefits or other means. 
Deductions are already made from benefit for the repayment of social fund loans 
(section 78 of the Social Security Administration Act 1992 and the Social Fund 
(Recovery by Deductions from Benefits) Regulations 1988 (S.I. No. 1988/35)); and 
other eligible loans, payments to fuel companies, landlords, mortgagees etc (section 
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5(1)(p) of the Social Security Administration Act 1992 and Schedule 9 of the Social 
Security Claims and Payments Regulations 1987 (S.I. No. 1987/1968)). 

158. It is anticipated that the Secretary of State would make deductions from benefit for 
the repayment of external provider social loans (or equivalent loans provided for 
under the legislation of Northern Ireland). As a decision will not be made on this 
until the scheme is developed in discussion with interested parties and as secondary 
legislation is a better vehicle for the kind of detail which may be needed, the Bill 
provides for regulations to provide for collection of repayments by deduction from 
benefits payable to the borrower or, if one of a couple, the other member of the 
couple; or by other means. The regulations are subject to the negative resolution 
procedure. 

Clause 16 – Power to restrict availability of social fund loans 

159. Clause 16 adds subsection (2A) to section 138 of the Social Security Contributions 
and Benefits Act 1992 (payments out of the social fund). It provides for directions 
issued by the Secretary of State to restrict the making of social fund loans to persons 
in an area where arrangements have been made for the provision of external 
provider social loans. In respect of payments made from the social fund under 
section 138, detail is provided in directions of the circumstances in which payment 
may be made and this new subsection fits with that approach. Directions are not 
subject to Parliamentary control. 

Clause 18 - Community care grants relating to specified goods or services 

160. Clause 18 adds paragraph (ca) to section 140(4) of the Social Security 
Contributions and Benefits Act 1992 (principles of determination) (and adds a 
reference to that paragraph in section 138(2B)). 

161. In determining an application for a community care grant, appropriate officers must 
act in accordance with directions issued by the Secretary of State (section 140(1) 
and (2) of the Social Security Contributions and Benefits Act 1992). Subsection (4) 
gives specific examples of matters which may be covered by the directions. 

162. Paragraph (ca) adds to those specific examples with the consequence that there is a 
specific power to include in directions a requirement that, where the goods or 
services are covered by arrangements the Secretary of State has made with a 
supplier, the award made must relate to specified goods or services and the payment 
would be made to the supplier. Directions are not subject to Parliamentary control. 

Clause 19 – Community care grants: reviews and information 

163. Clause 19 relates to review of an appropriate officer’s determination. Section 38 of 
the Social Security Act 1998 provides the circumstances in which a review may take 
place. One of these is where an applicant submits an application in accordance with 
the Social Fund (Application for Review) Regulations 1988 (S.I. No. 1988/34). 
This is to be restricted so that, where a person without particular needs rejects 
goods or services awarded on an application for a community care grant, he may not 
apply for review. 

164. Although it is intended that the right to apply for a review will be restricted in 
respect of an award of goods or services, an application may still be made in certain 
cases and these will be covered in regulations. Regulations provide flexibility for the 
provision of those cases in which an application for review may be made to take into 
account the arrangements entered into for the provision of goods or services. The 
regulations are subject to the negative resolution procedure. 
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Clause 17 – Supply of information to or by lenders making external provider 
social loans and Clause 19 - Community care grants: reviews and information 

165. In respect of both the external provider social loans and the supply of goods or 
services the Secretary of State would enter into arrangements with external bodies, 
either lenders or suppliers. An exchange of information would be necessary to 
ensure that loans were made, or goods or services supplied, to persons who fall into 
the categories to which arrangements applied. This would involve the exchange of 
personal data. In addition the Secretary of State would need to monitor the 
arrangements and would need to have access to personal data held by lenders or 
suppliers. 

166. Although there are several gateways in the Social Security Administration Act 1992, 
neither they nor the Data Protection Act are sufficient for the purposes of the 
arrangements being provided for in the Welfare Reform Bill. The Bill therefore 
provides a power for regulations to make provision relating to data-sharing the detail 
of which is set out in clauses 17 and 19 which insert new sections following section 
122F of the Social Security Administration Act 1992. 

167. Section 123 of the Social Security Administration Act 1992 makes it a criminal 
offence to supply social security information without lawful authority. Section 
122G(4) in clause 17 and section 122H(5) in clause 19 provide for the creation of 
an offence as the Secretary of State will need to be able to make it an offence for 
lenders or suppliers (or their employees) to use or disclose, without lawful authority, 
information provided by the Secretary of State.. 

168. The Digital Switchover (Disclosure of Information) Act 2007, section 3, relates to 
sharing social security information with an outside body (the BBC) and makes it a 
criminal offence for such a body to disclose the information without relevant 
authority (or for an employee to do so). Section 142 of the Pensions Act 2008 
contains a regulation-making power in respect of data-sharing with fuel companies. 
It too provides for the creation of an offence. 

169. The regulations are to be subject to negative resolution procedure as the provisions 
will be based on previous legislation such as the Social Security Administration Act 
1992, the Digital Switchover (Disclosure of Information) Act 2007 and regulations 
made under the Pensions Act 2008. The data-sharing provisions are to be provided 
in regulations as flexibility is needed to reflect the arrangements made by the 
Secretary of State, the detail of which will develop following discussions with 
interested parties. 

Clause 20 - Payments on account 

170. Clause 20 replaces the regulation-making power in section 5(1)(r) of the Social 
Security Administration Act 1992 (c. 5) with three new regulation making powers – 
one in section 5(1A) and two in section 5(1B), both of which are new insertions into 
that Act. It also makes consequential amendments to other sections of that Act so 
that existing references to section 5(1)(r) are updated accordingly . 

171. The new section 5(1A)(a) enables regulations to be made which provide for a 
payment on account of a benefit to made in cases of need. It applies both where a 
claim has already been made and where it is yet to be made. In cases where a claim 
has already been made, this provision covers circumstances where the claim has 
been determined and an award of benefit made as well as circumstances where the 
claim has yet to be determined. The test of ‘need’ extends to any person in respect 
of whom a claim is or might be made, and not merely to the individual making the 
claim. 
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172. The reference to “an appeal, reference review or application” in section 5(1)(r)(ii) 
has not been carried forward into the new provision as the terms are either 
redundant or the circumstances no longer apply. 

173. The new section 5(1A)(b) enables regulations to be made which provide for a 
payment on account of a benefit to be made where an award has been made but it is 
impracticable to pay the full amount of the benefit immediately. 

174. The new section 5(1B) enables regulations to be made which provide for a payment 
made on account of a benefit to be set against subsequent payments of benefit. It 
further provides that regulations may prescribe circumstances in which payments on 
account are not to be set against subsequent benefit payments and will therefore not 
be recoverable. 

175. Because section 5(1A)(a) also includes circumstances where an award has been 
made, sub-sections (1A)(a) and (1A)(b) should be seen as complementary and 
possibly overlapping rather than mutually exclusive. 

176. The purpose of the change in legislation is to enable a payment on account of 
benefit to be made in cases of need where a full payment of benefit would not be 
due in any event because of statutory legislation relating to paydays and periods of 
payment, notwithstanding any delay in making the claim or in determining it. 

177. Section 5(1B) preserves the current section 5(1)(r)(iii) so that in cases where, for 
example, a computer which issues payments of benefits breaks down, or there is 
industrial action, a payment on account of benefit can be made without reference to 
need in every individual case. 

178. The intention is that regulations will provide more detail, as is currently the case 
with Part II of the Social Security (Payments on Account, Overpayments and 
Recovery) Regulations 1988 (S. I. 1998/664). It is intended that regulations will 
specify the circumstances in which a payment on account of a benefit may be made 
where a claim is yet to be made in the manner prescribed by regulations. It is also 
envisaged that regulations will prescribe the general parameters within which a 
decision as to ‘need’ is to be made. 

179. In the exercising of a discretion under this legislation, the Secretary of State will 
provide detailed guidance to his decision-makers. 

180. The regulations made under the new sections 5(1A) and (1B) will be subject to the 
negative resolution procedure. This is consistent with the procedure that applied to 
section 5(1)(r) which it replaces as it does to all other subsections of section 5(1) 
which deal with claims for and payments of benefit. 

Clause 21 – Loss of benefit provisions 

181. Clause 21 inserts in the Social Security Fraud Act 2001 (c. 11) (“the 2001 Act”) 
new sections (6A to 6C) that will result in a benefit sanction of 4 weeks being 
imposed on the sanctionable benefit of persons convicted of a first benefit offence, 
or accepting a caution or a financial penalty. The 4 week period is known as the 
disqualification period. A sanction can only be applied to a sanctionable benefit, and 
a benefit offence can only be committed with regard to a disqualifying benefit. This 
clause also makes consequential amendments to sections 7 to 13 of the 2001 Act. 

182. Subsection (1) of this clause inserts the new sections 6A to 6C in to the 2001 Act. It 
contains the following regulation-making powers that will allow for the 
determination of how much, if any, sanctionable benefit will be paid to the offender 
during the 4 week disqualification period in which the sanction applies following his 
conviction, or his acceptance of a penalty or a caution. 
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183. In the new section 6B, subsection (6) allows, where the sanctionable benefit is 
income support, regulations to prescribe the manner in which the offender’s 
applicable amount, used to determine the amount of his entitlement to Income 
Support, may be reduced. 

184. Subsection (7) allows, where the sanctionable benefit is Jobseeker’s Allowance, 
regulations to prescribe that the rate of income-based Jobseeker’s Allowance payable 
to the offender may be reduced, or that income-based Jobseeker’s Allowance will be 
payable only if the offender complies with such obligations with respect to the 
provision of information as regulations may impose, or that income-based 
Jobseeker’s Allowance will be payable only if the circumstances are otherwise such 
as may be prescribed. Subsection (9) makes identical provision with respect to 
Employment and Support allowance. 

185. Subsection (8) allows, where the sanctionable benefit is state pension credit, 
regulations to prescribe that the rate of state pension credit payable to the offender 
may be reduced in such manner as may be prescribed. 

186. Subsection (10) allows, where the sanctionable benefit is housing benefit or council 
tax benefit, regulations to prescribe that the rate of housing benefit or council tax 
benefit payable to the offender may be reduced in such manner as may be 
prescribed or that the benefit will be payable only in such circumstances as 
regulations may provide. 

187. Subsection (11) allows regulations to set the date on which the 4 week 
disqualification period is to start, which will be a date after the offender is convicted, 
or accepts a caution or a penalty. 

188. In paragraph 5 of Schedule 4, section 10(1) of the 2001 Act is amended so as to 
include new sections 6A to 6C. Section 10(1) sets out the existing regulation-
making power that allows for any social security benefit to be treated, for the 
purposes of the application of the benefit sanctions in sections 7 to 9, as a 
disqualifying benefit but not a sanctionable benefit, or as neither a sanctionable 
benefit nor a disqualifying benefit. 

189. Section 10(2) is also amended to extend the existing regulation-making power to 
include the benefit sanction in new section 6B. This existing regulation-making 
power allows for regulations to provide that a benefit sanction will not apply to 
deductions from payments of benefit that are paid to a person other than the 
offender. 

190. The sanction that is to be applied, under new section 6B, to the benefit of offenders 
convicted of a first benefit offence, or accepting a caution or financial penalty is the 
same as the sanction that is imposed under the existing section 7 for those offenders 
convicted of two benefit offences within five years of one another. The only 
difference is that the new sanction applies for 4 weeks rather than 13 weeks. The 
regulation-making powers in subsections (6) to (10) of new section 6B are identical 
to those in subsections (3) to (5) of the existing section 7. 

191. Paragraph 6 of Schedule 4 provides that the procedure for the exercise of the 
regulation-making powers contained in new section 6B will follow the existing 
procedure set out in section 11 for the regulation-making powers under the existing 
sections 7, 8, 9 and 10. Section 11(2) will set out that regulations, made under 
sections 6B to 10, except those to which section 11(3) applies, shall be subject to 
the negative resolution procedure. 

192. Regulations to which section 11(3) applies shall be subject to the affirmative 
resolution procedure. Section 11(3) shall apply to the regulation-making powers in 
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new section 6B in the same way as it applies to the existing regulation-making 
powers in sections 7, 8 and 9. 

193. Section 11(3)(a) will apply to any provision in regulations that provide for treating a 
benefit as a disqualifying benefit but not a sanctionable benefit. 

194. Section 11(3)(b) will apply for the purposes of Income Support to any provision in 
regulations that sets out the manner in which the applicable amount will be 
reduced. 

195. Section 11(3)(c) will apply for the purposes of Jobseeker’s Allowance, State Pension 
Credit, Employment and Support Allowance and Housing Benefit or Council Tax 
Benefit to any provision in regulations the making of which is authorised by the 
relevant provisions in section 6B, in the same way as it applies to the corresponding 
provisions of the existing sections 7, 8 and 9. 

Clause 22 – Jobseeker’s allowance: sanctions for violent conduct etc. in connection 
with claim 

196. Clause 22 inserts in the Jobseekers Act 1995 new sections 20C and 20D that will 
result in a benefit sanction of 1 week or 6 weeks being imposed on the benefit of 
JSA claimants who have been convicted of, and in England and Wales cautioned for 
an offence involving violence or harassment. The default sanction is 1 week but the 
claimant will face a further sanction of 5 weeks loss of benefit if they are 
subsequently subject to any other benefit sanction under the Act. The benefit of a 
JSA claimant will not be payable during the sanction period even though that person 
satisfies the conditions for entitlement. The offence must be done to a person 
exercising functions under the Jobseekers Act on any premises and while the 
offender was on the premises for the purposes of their claim to Jobseeker’s 
Allowance. 

197. Subsection (2)(a) of new section 20C sets out, with regard to claims other than a 
joint-claim jobseeker’s allowance, that regulations may prescribe the date upon 
which the 1 week sanction period will commence. Subsection (4)(a) makes similar 
provision for regulations in relation to joint-claim jobseeker’s allowance. 

198. Subsection (6) allows for regulations to provide in respect of all JSA claimants, 
including joint-claim jobseeker’s allowance claimants, that the sanction of 1 week’s 
loss of benefit will not apply to a claimant after the end of a prescribed period or 
otherwise in prescribed circumstances. It also provides for regulations to provide for 
the further sanction period of 5 weeks not to apply to a claimant after the end of a 
prescribed period or otherwise in prescribed circumstances. The purpose of this 
regulation making power is to allow regulations to provide for situations where it 
would not be appropriate or practical to apply the 1 week benefit sanction or 
additional 5 week sanction to a claimant, for example where the offender served a 
long custodial sentence for the offence of violence or harassment and upon release 
made a fresh claim for JSA. 

199. Subsections (7) and (8) allow regulations to make provision for an income-based 
jobseeker’s allowance to be paid in prescribed circumstances to offenders who have 
been convicted of, or in England and Wales cautioned for, an offence involving 
violence or harassment, to whom the benefit would not otherwise be payable by 
virtue of section 20C. This regulation making power does not apply to joint-claim 
JSA claimants for whom corresponding provision is made elsewhere in the Act. This 
regulation making power allows for hardship payments to be made to certain 
vulnerable claimants, in the same way as with other benefit sanctions under the Act. 
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Subsection (8) allows regulations to provide that such hardship payments will only 
be payable at a reduced rate or payable for only part of the week. 

200. Subsection (7) of new section 20D allows regulations to be made for requiring 
prescribed persons to notify the Secretary of State about prescribed matters for the 
purpose of the benefit sanction that may be imposed under section 20C. The 
purpose is to give the Secretary of State power to require other government 
departments or public bodies such as the police, the Crown Prosecution Service or 
the courts to notify him of, or provide information about, offences involving 
violence that fall within the scope of new section 20C. 

201. Subsection (8) of section 20D allows regulations to be made in respect of England 
and Wales and Scotland for the purpose of adding or removing an offence from the 
list of offences in subsections (1) to (4) of section 20D that constitute an offence 
involving violence or harassment for the purposes of the application of the benefit 
sanction in section 20C. This regulation making power allows the list of offences in 
subsections (1) to (4) to be amended if it is considered that other offences should be 
included in the list, or that offences should be removed from the list. 

202. The matters that have been provided for by the above regulation making powers are 
to be left to delegated legislation because they concern detailed matters of 
application of the benefit sanction to claimants in different situations and matters of 
administration. It is not necessary or practical to include such matters in the Act. 
This is in accordance with the existing benefit sanctions provisions found in the Act. 

203. The procedure for the exercise of the regulation making powers contained in the 
new sections 20C and 20D will be the negative resolution procedure. The only 
exception is the regulation making power contained in subsection (8) of section 
20D, which will be subject to the affirmative resolution procedure. 

Clause 23 – State pension credit: pilot schemes 

204. Clause 23 inserts a new section 18A into the State Pension Credit Act 2002 (c. 16). 
The purpose of the clause is to permit regulations made under that Act, or under 
sections 1 and 5 of the Social Security Administration Act 1992 (c. 5), to make 
provision for pilot schemes to be run. 

205. The clause takes a wide power, but is limited in scope to the two purposes in respect 
of which it may be exercised, as provided by subsection (3). These purposes are to 
make it more likely that a person entitled to claim state pension credit will claim it, 
or will receive it irrespective of a claim being made. 

206. The power to make regulations for the purposes of a pilot scheme includes, at 
subsections (5) and (6), the power to apply with modifications any provision of the 
State Pension Credit Act 2002 and section 1 (entitlement to benefit dependent on 
claim) of the Social Security Administration Act 1992. Such power is necessary in 
order that a pilot scheme may function correctly. For example, if benefit is to be 
paid automatically without the need for a claim, section 1 of the Social Security 
Administration Act 1992 would need to be modified to take the requirements of the 
scheme into account. Similarly, the State Pension Credit Act 2002 refers 
throughout to a “claimant”, terminology which would be inconsistent with a scheme 
where a claim is not required. Also, matters such as the assessed income period 
under the State Pension Credit Act 2002 may need modifying in a case where 
payment of benefit is initially based solely on information held by the Secretary of 
State. 

207. The power at subsection (7) also enables provision to be made in order that a 
payment under the pilot scheme may not be taken into account with respect of 



 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 75 

liability to tax, entitlement to tax credit, or entitlement to any social security benefit. 
This is necessary in order to ensure that a payment made by the Secretary of State 
under the pilot scheme without the need for a claim does not adversely affect a 
person’s financial position for the duration of the pilot scheme. The pilot schemes 
may by virtue of subsection (1) run for 12 months, but a scheme may be as short as 
three months. In such a case, the possibility of disrupting the status quo in a 
person’s finances for such a short period of time may lead to reluctance to 
participate in the scheme. 

208. Due to the inclusion of these aspects of the power to make provision for pilot 
schemes, subsection (3) of clause 21 provides an amendment to the State Pension 
Credit Act 2002 by virtue of which regulations made under new section 18A will be 
subject to approval by resolution of each House of Parliament. 

Clause 24 – Period for which pilot schemes have effect etc. 

209. Clause 24 makes amendments to the current piloting powers contained within 
section 29 of the Jobseekers Act 1995 (c. 18) and section 19 of the Welfare Reform 
Act 2007 (c. 5). 

210. Section 29 of the Jobseekers Act 1995 and section 19 of the Welfare Reform Act 
2007 allow for the piloting of regulations made under specified enactments relating 
to working age benefits (“piloting schemes”). Piloting schemes made under section 
29 and section 19 are permitted to have effect for a specified period not exceeding 
12 months under section 29(1) and not exceeding 24 months under section 19(1) 
(“the time limits”) and must be laid in draft for the approval of each House of 
Parliament. Under section 29(8) regulations may only be made with a view to 
ascertaining whether their provisions will, or will be likely to, encourage persons to 
obtain or remain in work or will, or will be likely to, facilitate the obtaining by 
persons of work or their remaining in work. Under section 19(3) regulations may 
only be made with a view to ascertaining whether their provisions will or will be 
likely to (a) encourage persons to obtain or remain in work, or (b) make it more 
likely that persons will obtain or remain in work or be able to do so. 

211. Under both sections 29 and 19 a pilot scheme may: 

• provide that its provisions are to apply only in relation to one or more 
specified areas and of classes of person, and persons selected by 
reference to prescribed criteria or on a sampling basis; 

• make consequential or transitional provision with respect to the 
cessation of the scheme; and 

• be replaced by a further pilot scheme making the same or similar 
provision to that was made by the previous one by way of affirmative 
procedure resolution. 

212. Clause 24 amends section 29(1) of the Jobseekers Act 1995 and section 19(1) of the 
Welfare Reform Act 2007 by extending and aligning the time limits to 36 months. It 
also amends section 29(8) so as to mirror exactly the language of section 19(3)(b). 

213. The time limits extension is proposed for the following reasons: 

• The design of pilots to develop a good evidence base for policy has 
advanced so that, to ensure effective evaluation, pilots today normally 
need to last longer than 12 months and in some cases longer than 24 
months. Proper evaluation of pilot programmes relating to working age 
benefits can take at least 18 months and the lead in time for any new 
contract is 18 months. As such, to facilitate the testing of future 
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programmes the Department need powers that allow pilots to be run for 
up to 36 months. 

• There is now a much greater use of private contractors for pilot schemes 
and certain programmes are increasingly being delivered by the private 
and voluntary sectors. Short-term contracts for the piloting of these 
programmes are not usually viable. Contractors are wary of agreeing 
contracts for a specified period when it is plain that to evaluate the 
provisions properly a greater length of time is required. The time limits 
cause commercial uncertainty as it is not known whether a pilot will be 
renewed. This introduces significant risks for providers, so increasing 
the costs for the Department. This is particularly an issue for certain 
piloting programmes where the Department envisages asking providers 
for significant upfront investment. The Department is less likely to 
attract interest from a range of providers to compete for this programme 
if only 12 or 24 month contracts can be offered. 

214. The amendment to section 29(8) of the Jobseeker’s Act 1995 is intended to create 
consistency between the piloting powers under section 29 of the Jobseeker’s Act 
1995 and section 19 of the Welfare Reform Act 2007 and the expanded definition of 
a Jobseeker’s direction under section 18A(1)(b) of the Jobseekers Act 1995 (as 
inserted by this Bill - see Schedule 1, Part 1 (Amendments of Jobseekers Act 1995)) 
which provides that a claimant must carry out any direction given by an officer of 
the Secretary of State with a view to improving the claimant’s existing or future 
prospects of being or remaining employed. 

215. Additionally, the amendment is proposed so as to ensure that regulations made 
under new sections of the Jobseekers Act 1995 and the Social Security 
Administration Act 1992 (c. 5) (as inserted by this Bill - see clause 2 (Work-related 
activity: income support claimants and partners of claimants) and Schedule 1, Part 
1 (Amendments of Jobseekers Act 1995)) fall within the scope of section 29(8) and 
can therefore be piloted. In particular, the Department wishes to pilot the following 
provisions which whilst arguably may not be directly concerned with encouraging 
people to obtain or remain in work, are certainly aimed at making it more likely that 
persons will obtain or remain in work or be able to do so in the future: 

• section 2D of the Social Security Administration Act 1992 - regulation-
making powers to require claimants to undertake work-related activity; 

• section 2E of the Social Security Administration Act 1992 and section 
11C of the Jobseekers Act 1995 – regulation-making powers to require 
an action plan to be provided to a person subject to a requirement 
imposed under section 2A or 2AA of the Social Security Administration 
Act 1992, or section 11A of the Jobseekers Act 1995, to take part in a 
work-focused interview; 

• section 2F of the Social Security Administration Act 1992 - regulation-
making powers to permit the Secretary of State to give directions about 
a work-related activity requirement imposed under section 2D in 
prescribed circumstances; 

• section 11A(1) of the Jobseekers Act 1995 – regulation-making powers 
to require claimants to take part in work-focused interviews. 

Clause 25 – Contracting out functions under Jobseekers Act 1995 

216. Clause 25 inserts new section 23E into the Jobseekers Act. The purpose of this 
section is to allow the Secretary of State to authorise public, private and voluntary 
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sector contractors to undertake various functions relating to the JSA conditionality 
regime for different groups of jobseekers as set out in section 11A to 11C, 18A and 
B and Schedule 1A to the Jobseekers Act as inserted by this Bill. These provisions 
are broadly equivalent to those provided under section 16 of the Welfare Reform 
Act 2007 for ESA and will enable Secretary of State to make more efficient use of 
contractors who will be able to deal with people on JSA and ESA who are subject to 
similar requirements. 

217. Subsections (2) and (3) enables regulations to be made that allow persons other 
than the Secretary of State to be authorised to exercise functions imposed on the 
Secretary of State under regulations made under various provisions in the Act and 
also the decision making functions linked to these. In common with the approach 
taken to previous social security legislation, the majority of detail is contained within 
regulations rather than on the face of the Bill. This allows operational changes to be 
made in light of changing policy and as other regulations, for example in relation to 
new sections 11A to 11C are made. 

218. The intention is to use these powers to make regulations allowing the Secretary of 
State to authorise public, private and voluntary sector contractors to undertake 
various functions such as, those which are related to work-focused interviews 
(section 11A) and action plans (clause 11C). This will not, include an authorisation 
to undertake the decision-making process that could lead to sanctions so such 
functions of the Secretary of State are specifically excluded under subsection (4). 

219. Subsection (3) allows for regulations to be made to allow contractors to be 
authorised to undertake various functions of the Secretary of State by virtue of 
regulations made under various sections in the Jobseekers Act. 

220. Subsection (5) to allows for regulations made under subsection (3) to define the 
scope of authorisations that can be issued to contractors. For example the 
regulations may provide that the Secretary of State could only authorise private and 
voluntary sector contractors to exercise work-focused interview functions or to 
undertake functions related to additional work-related activity only in certain areas. 

221. These provisions are a further extension of contracting out provisions that already 
exist and it is appropriate for the negative resolution procedure to apply to the use 
any of these powers. 

Clause 26 – Attendance in connection with jobseeker’s allowance: sanctions 

222. Clause 26 substitutes paragraphs (a) to (c) of section 8(2) of the Jobseekers Act 
1995, and inserts new paragraph (ca) into section 8(2) and a new subsection (2A) 
after section 8(2). 

223. Subsection (2) of this clause (section 8(2)(a)) provides for regulations to set out the 
circumstances in which JSA will not be payable for a prescribed period of one week 
or two weeks in the case of claimants who fail to comply with the requirements set 
out in regulations made under section 8(1) or (1A) to attend at such place and at 
such time as an employment officer may specify and to provide information and 
such evidence as may be prescribed about their circumstances, their availability for 
employment and the extent to which they are actively seeking employment. An 
example of a failure to comply with requirements set out in regulations made under 
section 8(1) or (1A) would be a failure to attend a Jobcentre Plus office for a 
fortnightly job search review, also known as “signing on”. 

224. Subsection (2) (section 8(2)(b)) also provides for regulations to set out that a 
person’s JSA is to be payable if, within a prescribed period of that person’s failure to 
comply with the requirements set out in regulations made under section 8(1) or 
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(1A) to attend at such place and at such time as an employment officer may specify, 
that person makes the contact prescribed by the regulations with an employment 
officer and shows that he had good cause for the failure to comply. For example if a 
person failed to attend a fortnightly job search review at the required time, but 
within a certain period contacted the Jobcentre Plus office and could demonstrate 
he had good cause for failing to attend, then JSA would be payable. 

225. The existing section 8(2)(d) provides for regulations to set out what matters are to 
be taken or are not to be taken into account for the purposes of determining 
whether a person has or does not have good cause for failing to comply with the 
regulations made under section 8(1) or (1A), and the circumstances in which a 
person is to be regarded or not regarded as having or not having good cause for 
failing to comply with the regulations. 

226. Subsection (2) (section 8(2)(c)) also provides for regulations to set out that a person 
shall lose his entitlement to JSA at a time to be determined in the regulations if the 
person does not make the prescribed contact with an employment officer in the 
prescribed period. For example a person who failed to a attend a fortnightly job 
search review at the required time, and who did not contact the Jobcentre Plus 
office within a certain period, would lose his entitlement to JSA. He would be 
required to reclaim JSA if he wished to continue his claim. 

227. Subsection (2) (section 8(2)(ca)) also provides for regulations to set out that in 
certain circumstances an income-based JSA is to be payable to a person even though 
as a result of regulations made under section 8(2)(a) JSA would not be payable to 
him. This subsection allows regulations to provide for hardship payments to be 
made in certain circumstances. An example of such a payment would be where a 
vulnerable person, defined in regulations, might experience hardship if JSA was not 
to be payable to him. 

228. Subsection (3) (section 8(2A)) provides for regulations to set out, in relation to 
those vulnerable persons to whom JSA is to be payable as a result of section 
8(2)(ca), that JSA payable to those persons will be payable at a rate to be prescribed 
in regulations and for a period to be prescribed in regulations. 

229. In the amended section 8 of the 1995 Act, the matters left to delegated legislation 
reflect the provisions of the existing section 8(2). This provides, in a similar way to 
the amended section 8(2), for regulations to set out the circumstances in which a 
person’s entitlement to JSA is to cease if they fail to comply with any regulations 
made under section 8(1) or (1A), and to set out that a person’s entitlement does not 
cease if they can demonstrate good cause for their failure to comply with those 
regulations. Regulations made under the amended section 8(2) will set out similar 
circumstances in which JSA will not be payable. The major change is that in certain 
circumstances where a claimant fails to comply with requirements of the regulations 
JSA will not be payable, rather than JSA entitlement ceasing. 

230. Regulations made under the amended subsections of section 8 will be subject to the 
negative procedure, as is the case with the existing regulation making powers in 
section 8. See section 37 of the 1995 Act. 

Clause 27 – Social security information and employment or training information 

231. Clause 27(4) amends an existing regulation-making power conferred by section 72 
of the Welfare Reform and Pensions Act 1999 (c.30). That power enables the 
Secretary of State to make regulations concerning the sharing and use of social 
security information. Clause 27(4) extends that provision so that it also applies to 
information relating to employment and training information. This would permit 
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(for example) the Secretary of State to make regulations permitting a person 
providing a training course for a jobseeker’s allowance claimant pursuant to 
arrangements made by Jobcentre Plus to provide information to Jobcentre Plus 
about the claimant’s record of attendance and levels of attainment. The negative 
procedure applies: see section 83(1) of the 1999 Act. 

Part 2 – Disabled people: right to control provision of services 

Clause 33 – Power to make provision enabling exercise of greater choice and 
control 

232. Clause 33 sets out the powers of the Secretary of State to make regulations which 
will give substance to the right to control. There is a requirement in this Part that 
there be a minimum of 12 weeks consultation on draft regulations before they can 
be made. Regulations can only be made with the consent of the Treasury. The 
intention is that there will be extensive consultation with disabled people, public 
authorities and other stakeholders in advance of these powers being exercised. 
Following that consultation, pilot regulations will be introduced for a period of up 
to three years. Thereafter, there will be a full evaluation of the pilots. There will be a 
statutory report on the outcome of the pilots. Only after a full evaluation of the 
pilots will the decision be taken whether or not to make regulations which have 
indefinite effect and which apply more widely. It is for this reason that the powers 
contained in the regulation are broad. It is necessary that the Secretary of State, and 
the Scottish Ministers and Welsh Assembly Government have the power to make 
the regulations which it is determined are appropriate following the consultation 
process. 

233. Clause 33(1) enables the appropriate authority (as defined in clause 37) to make 
any provision that would serve the purpose of the part. This is a necessarily broad 
power because of the need to consult widely to determine the best way to 
implement the right to control. The right to control will only apply to a prescribed 
list of services. 

234. Clause 33(2) sets out the particular ways in which the regulations might enable 
greater choice and control for disabled people. Specifically, regulations may require 
a relevant authority to carry out a needs assessment, to prepare a plan in 
consultation with the disabled person setting out how those needs are to be met, to 
review that plan and, at the request of the disabled person, to make payments to the 
disabled person so that they might secure the provision of services. 

235. The intention here is to create a system where a disabled person who has needs 
which an authority has to meet (or has decided to meet), can have a much greater 
say in how those needs are met. To maximise the amount of control a disabled 
person will have, regulations may provide that a disabled person will be able to take 
a direct payment to allow them to purchase the services which best meets the 
identified needs. 

236. Clause 33(3)(a) goes on to give the appropriate authority the power to define who 
is, or is not, to be treated as a disabled person for the purpose of the regulations. 
This power is intended to address the fact that different services included in the 
right to control may have different eligibility criteria. It is possible, for example that 
a service which is available to both disabled and non-disabled people could be 
prescribed under this Part. If such a service were prescribed, it would be necessary 
to specify who is, or is not, disabled in order to ensure that the right to control 
would be exercisable only by disabled people. 
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237. Clause 33(3)(b) permits the appropriate authority to make provision as to the 
circumstances in which a relevant authority is to be taken to have decided to provide 
a relevant service. This is intended to ensure that a disabled people will only be able 
to exercise control over services to which they are already entitled. It will not be 
possible to use the right to control to require a public authority to provide a service 
which it would not otherwise have been required to provide. 

238. Clause 33(3)(c) provides that regulations may enable a disabled person to require a 
relevant authority to assess the value of the relevant services to which the person is 
entitled. Consultation with public authorities will enable the Secretary of State to 
determine the most appropriate means of assessing that value and providing the 
information to individuals. 

239. Clause 33(3)(d) allows the appropriate authority to make provision as to the matters 
to which a relevant authority must or may have regard when making a decision. The 
consultation will address the sorts of matters which may be appropriate. However, it 
is envisaged that this will include matters such as the availability of advice and 
advocacy to the disabled person concerned and consideration of that person’s ability 
to manage direct payments, in particular. 

240. Clause 33(3)(e) allows the appropriate authority to make provision as to the steps 
which a relevant authority must or may take either before or after making a decision 
for the purposes of the regulations. This is intended to address the administration of 
the right to control. The intention is to consult with public authorities to determine 
the appropriate administrative steps which should be taken. It is envisaged that 
these might include matters such as providing a copy of any agreed plan to the 
disabled person concerned, reviewing that plan on a regular basis or reviewing any 
decision taken in the event that the disabled person disagrees with it. 

241. Clause 33(4) makes provision for information-sharing between relevant authorities. 
Relevant authorities will remain responsible for delivering the services which they 
may or must provide. However, it is hoped that, over time, ways will be identified to 
streamline the process and make it more user-friendly. This might, for example, 
include having a single assessment which could be shared with other relevant 
services. A power to make specific provision for information-sharing will facilitate 
the development of such a system. 

242. Clause 33(5) makes provision for the variation of grant conditions, both in relation 
to grants paid by a relevant authority to a disabled person and in relation to grants 
provided by one relevant authority to another for the provision of relevant services. 
This power is intended to address the fact that there are in some cases barriers to 
increasing choice and control for disabled people. This power will, in part enable 
the removal of these barriers. 

243. Clause 33(6) provides a specific power to require a relevant authority to have regard 
to guidance issued by the appropriate authority. It is recognised that, as evidence is 
gathered on the operation of the right to control, it may become necessary to issue 
guidance to public authorities in order to ensure consistency of practice. Giving the 
appropriate authority the power to require public authorities to have regard to that 
guidance, means that it can be used to ensure consistency and best practice across 
public authorities. 

Clause 34 – Provision that may be made about direct payments 

244. Clause 34 gives details about the way in which the general power to make 
regulations contained in clause 33(1) may be used to make particular provision for 
“direct payments”, i.e. those payments which are made so that the person receiving 
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them can purchase services. Again, the powers are broad to ensure that regulations 
can make the appropriate provision for direct payments, following consultation with 
service users and providers. 

245. Clause 34(2)(a) provides that regulations may specify the circumstances in which a 
public authority is, or is not, required to comply with a request for direct payments. 
This is intended to ensure that the appropriate authority can retain some control 
over the circumstances in which a direct payment is made and can ensure that it is 
not made in inappropriate circumstances, e.g. when a person does not have the 
necessary capacity to manage a cash payment. 

246. Clause 34(2)(b) is a technical power which allows the appropriate authority to 
specify the manner in which a request for direct payments is to be made. Again, the 
intention is to consult with service users and providers to identify an appropriate 
method which is user-friendly but which provides sufficient certainty for both user 
and service-provider. 

247. Clause 34(2)(c) allows the appropriate authority to provide that a disabled person 
can request an assessment of the value of the services to which they would be 
entitled if the authority were to make them. It is a necessary element of the right to 
control that a disabled person should be aware how much they are entitled to 
receive by way of direct payments to enable them to form a view on how their 
services can best be delivered. This power will enable the Secretary of State to 
provide the appropriate mechanisms for doing so in regulations. 

248. Clause 34(2)(d) allows regulations to provide for a mixture of direct payments and 
services. This is another important element of the provisions. The policy intention is 
that disabled people should be able to have choice and control over the provision of 
their services. Some relevant services support a complex range of needs. It is 
therefore appropriate that a disabled person should not have to take a direct 
payment in relation to all of those services or in relation to none of them. This 
power allows the Secretary of State to make the appropriate provision in regulations, 
following consultation with service providers and disabled people. 

249. Clause 34(2)(e) contains a power to displace functions or obligations. Where an 
authority is providing direct payments instead of a service it will be necessary to 
ensure that it does not remain under an obligation to provide the service as well. 
Once an appropriate authority has identified the services to be included in the 
regulations, this power will enable him to make appropriate provision to prevent 
overlapping obligations in respect of those services. 

250. Clause 34(3) contains a mandatory requirement that regulations made by an 
appropriate authority permit public authorities to refuse to make a direct payment 
where that would impose an unreasonable financial burden. The Department will 
work with other government Departments, the Treasury and relevant authorities to 
ensure that only those services for which there would be no unreasonable financial 
burden are prescribed. However, this provision will provide additional protection by 
ensuring that public authorities can continue to operate within existing budgetary 
constraints. 

251. Clause 34(4) contains further powers which permit the appropriate authority to 
make provisions for how payment is made, who payments are made to, the 
conditions on which the payment is made and the recoverability of direct payments 
in appropriate circumstances. All of these are within the general regulation-making 
power in clause 31(1). It is intended that the appropriate authority will address 
these issues in the regulations to ensure that the payments are properly paid, 
managed and, in appropriate circumstances, recovered. Again, it is anticipated that 
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consultation with stakeholders will provide information as to the most appropriate 
mechanism for direct payments and the wide powers in clause 31(1) and 32(4) 
enable this to happen. 

Clause 35 – Exercise of rights on behalf of persons who lack capacity 

252. Clause 35 is a power to make regulations which enable specific provision to be made 
in respect of a person who lacks capacity in terms of the Mental Capacity Act 2005 
(c. 9) and the Adults with Incapacity (Scotland) Act 2000 (asp 4). The sorts of 
decisions which the right to control may apply to will be wide-ranging, from 
decisions about the manner in which services are delivered to an individual to 
management of a direct payment. It is necessary to have the power to make 
regulations in respect of those who lack capacity, to ensure that the system works for 
all disabled people. 

253. It is intended that regulations will make provision for those who lack capacity 
similar to that in place in section 57 of the Health and Social Care Act 2001 (c. 15). 
However, because of the different types of decisions involved in the right to control, 
it is necessary to ensure that the system works not only for direct payments but also 
in relation to services. This provision will give the appropriate authority the power 
to make regulations which ensure that those who lack capacity have an appropriate 
level of choice and control, that those who represent them can participate in the 
system and that the necessary mechanisms are in place to ensure protection for 
people who lack capacity. Again, the intention would be to work with stakeholders 
during the consultation process to identify the most suitable approach for those who 
lack capacity. 

Clause 36 – Pilot schemes 

254. Clause 36 makes provision for pilot schemes which can run for a period of up to 36 
months, with that further pilot schemes may be made after that. This is to enable 
pilot schemes to be run which test the right to control and its impact on service 
users and providers. 

255. Clause 36(1) provides that the pilots are for the purpose of ascertaining the extent 
to which their provisions give disabled people greater choice and control, the 
beneficial effects on the lives of disabled people and the extent of any financial 
burden imposed on relevant authorities. 

256. There is a statutory requirement to report on the findings of the pilot schemes 
following their conclusion. This will enable the appropriate authority to fully 
evaluate the operation of the right to control, before taking a decision about whether 
to make regulations which apply more widely. 

Clause 37 – The appropriate authority by which regulations under section 33 are 
made 

257. Clause 37 provides that the Secretary of State is the appropriate authority, except 
insofar as the matter is within the legislative competence of the Scottish Parliament 
of National Assembly for Wales, in which case it is the Scottish Ministers or Welsh 
Ministers who are the appropriate authority. 

258. Where the Secretary of State, as the appropriate authority, has power to make direct 
payments regulations, that power is only exercisable with the consent of the 
Treasury. 
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Clause 38 – Regulations under section 33: supplemental provisions 

259. Clause 38 makes supplementary provision in relation to the general regulation-
making powers. In particular, it allows for different provision to be made in different 
cases. This is crucial because of the variety of services which could eventually be 
included in the right to control in the future. Those services may have different 
eligibility criteria, meet different needs and be subject to different legislative 
mechanisms. Without this flexibility it would be impossible to ensure that the best 
solution was found in relation to each funding stream. 

260. Clause 38(4) contains a power (a) to make incidental, supplementary, consequential 
or savings provisions, (b) to provide for a person to exercise discretion in dealing 
with any matter and (c) to amend or repeal an enactment. 

261. Again, the powers in 38(4) reflect the fact that there is a need for flexibility to 
ensure that the views of service users and providers can be taken in to account. The 
Henry VIII power to amend or repeal an enactment is not intended to be used 
widely. It has been identified that there are some legislative barriers to the right to 
control and to direct payments specifically. One example of this is the power in 
section 93 of the Local Government Act 2000 (c. 22) for the Secretary of State to 
make payments to local authorities for the provision of services. The Department 
takes the view that this power would not extend to making payments to local 
authorities so that they could make payments to individuals to purchase services. It 
might therefore be necessary to make an amendment to section 93 to enable such 
payments to be made. The power would be used to remove those barriers in 
appropriate circumstances and in consultation with stakeholders and other 
government departments. 

Clause 39 – Consultation 

262. Although not strictly a delegated power, clause 39 is important to the delegated 
powers contained in this part of the Bill, because it provides that these powers may 
only be exercised following publication of the draft clauses and consultation on 
those clauses for a period of at least 12 weeks. The aim of this provision is to ensure 
that the regulations reflect the views of the service providers and users and deliver a 
system which will be workable. The need to publish draft regulations in advance of 
the regulations being made is also an important restriction on what are otherwise 
broad powers. 

263. The need for a 12 week consultation on draft regulations combined with the 
necessity of affirmative procedure for all provisions made in exercise of the powers 
in this part of the Bill will ensure that any regulations have been thoroughly 
scrutinised before they become law. 

Part 3 – Child maintenance 

Clause 42 – Disqualification for holding etc. driving licence or travel 
authorisation 

Schedule 5 – Section 42: Consequential amendments 

264. Clause 42 amends section 39B and 39C of, and inserts new sections 39CA, 39CB, 
and 39DA into, the Child Support Act 1991 (c. 48) (“the 1991 Act”). This gives 
the Child Maintenance and Enforcement Commission (“the Commission”) a power 
to make an order disqualifying a non-resident parent from holding or obtaining a 
travel authorisation document (such as a passport) or driving licence where that 
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parent has wilfully refused or culpably neglected to pay child support. Provisions 
around such an order are necessarily complex, and regulations set out the details of 
this power. 

265. New section 39CA is concerned with the surrender of documents. New section 
39CA(1) provides the Secretary of State with a power to make regulations 
describing how a travel authorisation document or driving licence is to be 
surrendered, and who it is to be surrendered to. New section 39CA(4) allows for the 
regulations to make provision regarding the circumstances within which a person 
would be considered to have good reason not to surrender a travel authorisation 
document or driving licence. It is intended that this would include the fact that that 
the non-resident parent (“NRP”) required the document as a condition of their 
employment. 

266. New section 39CB is concerned with the NRP’s ability to appeal against an order 
requiring them to surrender a travel authorisation document or driving licence. New 
section 39CB(1) enables the Secretary of State to prescribe the length of the appeal 
period in regulations. It is likely that the period will be the standard 28 days 
although this may be extended for the pilot period. Flexibility is required to enable 
further consultation to be carried out. New section 39CB(3) gives the Secretary of 
State the power to make regulations setting out the conditions under which an 
appeal may be brought after the appeal period has expired. It is intended that such 
conditions would include cases where, for example, the NRP was in hospital and 
thus unable to lodge an appeal within the specified period. 

267. New section 39DA allows the Commission to recover costs. New section 39DA(4) 
allows the Secretary of State to make regulations determining the amount which the 
Commission can recover from the person against whom an order is made in respect 
of administrative costs. This is a safeguard ensuring that the costs imposed by the 
Commission are under the control of the Secretary of State. 

268. Clause 42(6) refers to Schedule 5, which makes consequential provision. Paragraph 
6 substitutes section 39F, which currently gives the Secretary of State power to 
make regulations relating to sections 39B to 39E. The substituted provision allows 
for those regulations to also make provision in relation to orders for recovery of 
costs under new section 39DA. A new subsection (2) is also added, which lists the 
types of provision that the regulations may make. These concern procedural issues, 
namely the form and content of a disqualification order; the surrender and return of 
documents; evidence; consequences of failure to appear at a hearing; notice of an 
appeal; the exercise of the power to vary or revoke a disqualification order; the 
revival of an order; and the effect of section 39C to 39E when the person against 
whom the order has effect is outside the United Kingdom. 

269. Regulations made under the power to make regulations prescribing the 
circumstances in which a NRP is to be regarded as having good reason not to 
surrender travel authorisation documents at new section 39CA(4) are subject to 
affirmative resolution in the first instance. Regulations made under the power to 
make regulations setting out the conditions under which a late appeal may be 
brought at new section 39CB(3) are also subject to affirmative resolution in the first 
instance. These clauses are likely to be more contentious, so should be subject to 
debate in the first instance. Later amendments to these regulations will however be 
focused around practical details, and can therefore be left to negative resolution. 

270. Regulations relating to the recovery of costs in connection with the making of an 
order made under new section 39DA(4) are subject to negative resolution. The 
power to recover administrative costs is set out on the face of the Bill; the 
regulations simply provide for the amount which is to be charged to be set out. 
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271. Regulations making provision in relation to disqualification orders under substituted 
section 39F are subject to negative procedure because they concern procedural 
details and are not likely to be contentious. 

Clause 43 – Report on operation of driving licence amendments and Schedule 5 
relating to driving licences 

272. Clause 43 is a sunset clause providing that the Secretary of State must, after 24 
months from that date that section 40 and Schedule 5 relating to driving licences 
comes into force, prepare and lay before Parliament a report on the operation of the 
administrative driving licences scheme. 

273. The Secretary of State must, within 30 days of the report being laid, either make an 
order by affirmative resolution procedure to continue the administrative driving 
licence scheme, or if no such order is made, make an order by negative resolution 
procedure to reinstate the law as it appears in the 1991 Act, as amended by the 
Child Maintenance and Other Payments Act 2008. 

Clause 44 – Payments of child support maintenance 

274. Clause 44 enables the Commission to notify the non-resident parent of the annual 
amount of child maintenance owed, rather than the weekly amount, and to require 
equal monthly payments, or payments at other intervals. 

275. Clause 44 inserts into section 29(3) of the Child Support Act 1991 (c. 48) the 
power to make regulations to determine, on the basis of prescribed assumptions, the 
total amount of the payments of child maintenance payable in a ‘reference period’, 
and to make provision for adjustments to such an amount. The regulations will also 
require payments to be made by reference to such an amount and reference period, 
at prescribed intervals falling in the reference period. The regulations will also 
prescribe the date for the start of a 52 week reference period, or will prescribe, in 
certain circumstances, a different period to be the ‘reference period’. 

276. This will enable payments to be allocated to instalment periods within the reference 
period, rather than to a maintenance period. It can be problematic to try to match a 
calendar monthly payment to a weekly maintenance period. As the payments are 
averaged out as equal instalments, a liable person may be slightly ahead of or behind 
the weekly accrual of his liability in any given instalment period. This clause amends 
the 1991 Act to make it clear that the Commission has the power to determine 
periodical payments by reference to an annual amount. The detail has been left to 
delegated legislation because it is more appropriate to have the specific details of the 
new procedure in secondary legislation than in the primary. It is believed that it is 
appropriate for these regulations to be subject to negative resolution as they will set 
out the detail of a procedural measure, intended to simplify the system of child 
maintenance payments. The regulations will not raise any controversial issues which 
would require parliamentary debate. 

Clause 45 – Child support maintenance: offences relating to information 

277. Clause 45 concerns information offences: the offence of providing false information, 
for which the time limit for prosecution is extended, and the new offence of a failure 
by the non-resident parent to notify the Commission of a change in circumstances. 

278. Clause 45(2) inserts into section 14A(3) of the Child Support Act 1991 (c. 48) the 
words “any other change of circumstances”, making it an offence for a liable person 
to fail to notify certain changes of circumstances, which must be prescribed by 
regulations made under section 14(1). Although this clause does not create a new 
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regulation-making power, the new offence can only take effect once regulations have 
been made under section 14(1) prescribing the information that a liable person is 
under a duty to notify to the Commission. 

279. The types of circumstances which the liable person will be obliged to notify is left to 
delegated legislation to allow the Commission flexibility and time to consult with 
stakeholders, as part of the process of developing policy for the new scheme of child 
maintenance. This consultation will determine how the regulations can most 
effectively assist in ensuring that children are receiving the right levels of support 
whilst minimising the burdens on parents. 

280. Regulations under section 14(1) are currently subject to negative resolution 
procedure. This includes regulations requiring a liable person to notify a change of 
address. As a failure to notify a change of address is a criminal offence under section 
14A(3A), this provision is very similar to the proposed amendment. We do not 
consider that extending the Child Support Information Regulations (S. I. No. 
2008/2551) to prescribe other changes of circumstances that must be notified is 
substantially different to the duty to notify a change of address, and there is no 
reason to make this part of the regulations subject to the affirmative procedure. 
Neither would it be appropriate for the regulations to be subject to the affirmative 
procedure the first time the power is exercised. This is because the power could be 
used more than once, each time prescribing circumstances to be notified. 

281. The Government is of course mindful of not creating unnecessary offences and 
ensuring that regulations are tightly and precisely termed to ensure there is a clear 
understanding of any requirement placed on parents. Indeed, the changes of 
circumstances to be notified to the Commission must be narrow enough to enable 
the system to process the information without becoming over burdened. For these 
reasons the negative procedure will provide sufficient parliamentary scrutiny. 

Part 4 – Birth registration 

282. As already mentioned above, the provisions in Part 4 of the Bill relating to joint 
birth registration have the aim of getting more unmarried fathers registered as their 
child’s father. This policy has necessitated more information being required about 
the father from the mother. It has also required a process by which a father may be 
registered as the father in circumstances where the mother and father do not attend 
at the register office to register the birth jointly or do not have the relevant 
declarations or court orders that currently allow the father to be registered as their 
child’s father. 

283. Currently the methods of joint registration effectively require the mother’s consent 
to the man being registered as father. It is intended that the new process will set out 
a procedure whereby a father can be registered as their child’s father where the 
mother and father acknowledge that the man is the father. The new provisions also 
provide for less formal ways for declarations to be made that state the man is the 
father than are currently required for joint registration. 

284. Where relevant, the same duties and rights that apply to an unmarried father will 
apply to a person who is a parent by virtue of section 43 of the Human Fertilisation 
and Embryology Act 2008 (c. 22). 

285. These provisions significantly amend the provisions in the Births and Deaths 
Registration Act 1953 (c. 20) (“BDRA 1953”) that deal with the registration of a 
child’s birth where that child’s parents are not married to each other. The references 
to the sections below are references to new sections of the BDRA 1953 as inserted 
by Schedule 6 to this Bill. 
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Exceptional pending registration procedure 

286. A substantial part of the policy on joint birth registration relates to the “exceptional 
pending registration procedure” which will provide for a process by which the 
mother and an “alleged father” can provide the information to the registrar 
separately and provided that both the mother and the “alleged father” acknowledge 
that he is the father, that man’s details can be entered into the birth register. The 
steps that will form part of this new procedure will be set out in regulations made 
under new sections 2B, 2C and 2D of the BDRA 1953. 

287. The exact procedure has not yet been finally determined and is subject to further 
consultation and possible testing of different alternatives. The procedure may itself 
alter over time when changes in technology may make it easier to provide 
information to a registrar in a different area to that in which a birth takes place. It is 
therefore appropriate that the details of this “exceptional pending registration 
procedure” are set out in secondary legislation rather than on the face of the Bill. 
The exceptional pending registration procedure is essentially concerned with 
process rather than substance and it is the Department’s view that it is more 
appropriate for it to be set out in secondary legislation which is subject to the 
negative resolution procedure. The powers to set out this process in regulations are 
to be exercisable by the Secretary of State after consultation with the Registrar 
General. 

New Section 2B 

288. New Section 2B sets out the unmarried mother’s duties when she attends a register 
office to register a birth alone. Under section 2B(1), where a mother does not jointly 
register with the father, she must give such information relating to the father as may 
be prescribed for the purposes of this section. 

289. The information the mother must provide about the father is intended to enable the 
registrar to contact the father so that he is registered as the child’s father, if he 
confirms paternity. What that information should be is the subject of further 
consultation but it is likely to include such information as the father’s name and his 
last known address. The information about the father which may be required might 
also change over time and the Department would like the flexibility to amend such 
requirements without the need to make amendments to primary legislation. 

290. The powers to prescribe this information are exercisable by the Registrar General 
with the approval of the Minister. Such regulations will not be subject to affirmative 
or negative resolution procedure. Currently, the powers under the BDRA 1953 to 
prescribe information under the Act are exercisable in this way8. The Department is 
therefore of the view that it is appropriate to prescribe in regulations such 
information and this is consistent with the current regime and is not contentious. 

291. New section 2B(2) allows regulations to set out the manner in which the 
information about the father is to be provided. For example, mothers may be sent a 
form to complete in the post where they can set out the information required. 

292. New section 2B(3) provides that a mother is not required to provide the information 
relating to the father (see section 2B(1) above) if she makes a declaration in the 
prescribed form that one of the conditions in section 2B(4) applies, in other words 
that one of the exemptions to joint birth registration applies. 

                                                                                                                                     
8 For example, the particulars to be kept on the register under section 1 BDRA 1953 are prescribed in this 

manner. 
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293. The power to prescribe under sections 2B(2) and 2B(3) will be exercisable by the 
Registrar General, who may make such regulations with the approval of the 
Minister. It is important that we are able to alter the form as and when required and 
therefore this is appropriate to be left to secondary legislation. The exercise of this 
power is suitable for the Registrar General as it relates to the format, rather than 
say, the subject-matter of what is contained in a declaration made under section 
2B(4) (see below). This approach is consistent with the current regime. 

294. The conditions in which a mother can solely register a birth are set out in section 
2B(4) and subsection (4)(g) provides a power to prescribe additional conditions. It 
is currently the policy intention to prescribe one additional condition relating to 
impracticability of the father jointly registering with the mother. But the extent of 
this condition will depend upon the precise methods by which a father will be able 
to register his details on the birth register. These methods are currently being 
developed in consultation with interested stakeholders. 

295. The power to prescribe additional conditions is to be exercised by the Secretary of 
State. The Department considers it important that this power is exercisable by the 
Secretary of State rather than by the Registrar General with the approval of the 
Minister because it relates to a matter of policy which is at the heart of the joint 
birth registration proposals. In order to operate in a proportionate way, it has always 
been acknowledged that there will be certain circumstances when a mother should 
be able to solely register, for example, where she feels her safety is put at risk if the 
father is contacted in relation to the registration of the birth. The Department has 
identified and set out in primary legislation where those conditions are clear and 
agreed. To allow the possibility of additional circumstances in which a mother 
should be able to solely register, it was felt appropriate to allow for further 
conditions to be prescribed. The Department is of the view that it is appropriate 
that these regulations are subject to the negative resolution procedure because it is 
anticipated that the additional conditions will cover situations in which it is 
practically difficult for a woman not to be able to register solely and will be informed 
by consultation with registrars and any affected groups. Where the Department is 
currently aware of what circumstances should definitely be included, provision has 
been made for this in the primary legislation. 

296. New section 2B(6) imposes duties on a registrar when a mother has provided 
information about an alleged father to enable the registrar to contact him (under 
2B(1)). Except in prescribed cases, the registrar must not register the birth until 
such day as may be prescribed unless before that day the man named by the mother 
confirms that he is the father and provides the details necessary for registration. 

297. This provision is intended to set out in regulations a timetable for registration which 
balances the need to allow time for the alleged father to engage with the registration 
process on the one hand with the delay to the mother while that contact takes place 
on the other. 

298. There are to be prescribed cases in respect of which the time limits set out above, 
will not apply. This is intended to deal with situations in which undue harm would 
be caused to a mother (or child) if she had to wait the prescribed period while the 
registrar attempted to contact the father. This may be because, for example, the 
mother needs to urgently obtain a passport for the child. Such matters are suitable 
for secondary legislation because the cases where the time limits are not to apply 
may change over time and secondary legislation would give the Department the 
requisite flexibility to do this. 

299. The regulations to be made under subsection (6) of new section 2B are exercisable 
by the Secretary of State in consultation with the Registrar General. As this 
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subsection deals with how registration will work when the new “exceptional pending 
registration procedure” is followed, the Department considers it important that this 
power rests with the Secretary of State rather than with the Registrar General. For 
the reasons mentioned in paragraph 295 it is appropriate that these are regulations 
are subject to the negative resolution procedure. 

New Section 2C 

300. New section 2C(1) provides a power to make regulations under which a person may 
be entered as father on the birth register where the mother has identified that person 
under section 2B(1) and he has confirmed parentage. 

301. In particular, under section 2C(2), these regulations may enable the registrar to 
require a man alleged to be the father to state whether or not he acknowledges that 
he is the father, where he does so acknowledge, require him to give prescribed 
information to the registrar, and where that information is given, require the 
registrar to enter the father’s name on the birth register or re-register the birth so as 
to enter his name. 

302. Under section 2C(3), regulations made under section 2C may require anything to 
be done in a prescribed form or manner or in the presence of a registrar and they 
may make provision as to the time within which anything is required or authorised 
to be done. 

303. The powers under section 2C are exercisable by the Secretary of State after 
consultation with the Registrar General. For the reasons mentioned in paragraph 
295, it is appropriate that these powers are exercisable by the Secretary of State and 
are subject to the negative resolution procedure. 

New Section 2D 

304. New section 2D allows regulations to set out the procedure under which a man can 
be registered as the father of the child if he provides information to the registrar 
before the birth is registered and the mother confirms that he is the father. 

305. Subsection (2) sets out the details that these regulations may, in particular contain. 
Such details include the ability to enable a man who believes himself to be the father 
to make a declaration to that effect and to require the mother of the child to state 
whether or not she acknowledges that that man is the father. 

306. Subsection (4) provides that regulations may require anything to be done in a 
prescribed manner or form or in the presence of a registrar and to set out the time 
within which any steps to be taken can or have to be carried out by. 

307. This power is exercisable by the Secretary of State following consultation with the 
Registrar General. For the reasons mentioned in paragraph 295, it is appropriate 
that this power is exercisable by the Secretary of State and is subject to the negative 
resolution procedure. 

New Section 2E 

308. New Section 2E allows the Secretary of State to make regulations that deal with the 
process where the mother and alleged father want the alleged father to undergo a 
paternity test (“a qualifying scientific test”) in order that his details can be entered 
onto the register. The process applies where the birth has not yet been registered or 
where it has been registered, but no father has been entered into the register. The 
regulations are subject to the negative resolution procedure. 

309. It is not envisaged that many couples will choose to use this route for getting the 
father’s name on the birth register. However, it was felt important that the parties 
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should have an administrative process whereby if they agreed for the father to 
undergo a paternity test, the father’s name could be entered into the birth register 
without them having to go to court to achieve this. 

310. Subsection (2) sets out that a qualifying scientific test is one that complies with 
prescribed requirements and is carried out by an accredited organisation. The 
accreditation of the organisation will be done by the Secretary of State in 
accordance with regulations. 

311. Subsection (3) makes clear that the process of paternity test is voluntary and that 
neither the mother nor the father can be compelled to participate in this process. 

312. Subsection (4) sets out that the regulations cannot require the registrar or enable the 
registrar to enter the man’s name into the register unless the mother and alleged 
father have consented to the test being carried out and unless they have agreed 
(before the test is carried out) in the prescribed manner that if the test is positive, 
that man’s name will be entered on to the register as father. 

313. Subsection (5) deals with prescribing the degree of certainty that would be deemed 
a “positive” report of a qualifying scientific test. 

314. Subsection (6) allows regulations made under section 2E to require anything to be 
done in a prescribed manner or form or in the presence of a registrar and to set out 
the time within which any steps to be taken can or have to be carried out by. Such 
regulations can also require or enable the mother or alleged father to apply for 
registration or re-registration if the paternity test is positive and provide that the 
man is to be treated as a qualified informant. 

315. In general it is considered that the process should be set out in secondary legislation 
rather than primary legislation to allow for changes in practice and to allow for 
scientific developments. For example, there may be changes in industry accepted 
standards for accreditation that the Department would wish to keep up with. Such 
developments may change the requirements for the accreditation of organisations. 
Furthermore, developments in science over time may change the way in which 
testing is carried out and the certainty attributable to the test results. We would wish 
to make amendments to keep in step with such developments without having to 
change primary legislation. 

316. Furthermore, whether the procedure for administrative paternity testing is workable 
will be monitored over time and the Department would like the flexibility to make 
adjustments in relation to time requirements and steps to be taken without having to 
amend primary legislation if the results of such monitoring demonstrate that the 
initial model rolled out could be improved. 

317. As set out above, the mother and alleged father cannot be compelled to participate 
in this procedure. It is simply a process that is put in place to allow them to do so if 
they consent. It is therefore the Department’s view that the parties’ rights are not 
being infringed and this provision does not raise the concerns that might be there if 
paternity testing was mandatory. Therefore, the negative resolution procedure is 
appropriate. 

Section 9 BDRA 1953 

318. Paragraph 10 of Schedule 7 amends section 9 of the BDRA 1953. The purpose of 
these amendments is to ensure that any of the steps to be taken under the 
“exceptional pending registration procedure” can be prescribed to be carried out in 
relation to a registrar in a district different to that within which the child was born. 
Such prescription will be by way of regulations made by the Registrar General with 
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the approval of the Minister. This fits in with the current regime for making 
regulations under section 9 of the BDRA 1953. 

Section 10 BDRA 1953 

319. Section 10(1) BDRA 1953 sets out the ways in which joint registration of unmarried 
parents can currently occur. One such method is if either party attends the register 
office with a statutory declaration stating the man is the father of the child. 
Paragraph 11 of Schedule 7 amends section 10(1) of the BDRA to allow for a less 
formal declaration than the statutory declaration to be provided by the person 
attending the register office. The form of the less formal declaration will be 
prescribed in regulations made by the Registrar General subject to the approval of 
the Minister. Such regulations will not be subject to Parliamentary Control. The 
Department is of the view that this accords with the previous procedure for 
prescribing forms and is therefore appropriate in the circumstances. 

Section 10A BDRA 1953 

320. Section 10A(1) makes similar provision to section 10(1) and sets out ways in which 
re-registration of the birth can occur so as to show the person as father. Paragraph 
12 of Schedule 7 amends section 10A(1) to allow for a less formal declaration than 
the statutory declaration to be provided to the registrar. 

New sections 10B and 10C 

321. Paragraph 13 inserts new sections 10B and 10C into the BDRA 1953. These 
provisions provide that regulations may set out the process by which a man can be 
registered as the father where a birth has already been registered. This process, 
similar to the “exceptional pending registration procedure” referred to above will 
enable the father to be entered onto the birth register where the mother and father 
provide information to the registrar independently, provided that the “alleged 
father” is acknowledged as the father by both of them. 

322. As with the “exceptional pending registration procedure” above, these powers are 
exercisable by the Secretary of State in consultation with the Registrar General. It is 
appropriate that this process is set out in secondary legislation and is subject to the 
negative procedure for the same reasons as mentioned in paragraph 295 above in 
relation to the “exceptional pending registration procedure”. 

323. Paragraph 17 of Schedule 7 inserts new section 39A which contains further 
provisions as to the regulations to be made by the Secretary of State. It is 
anticipated that some of the new routes to joint birth registration may be tested in 
different areas or for example, may be applicable to only certain elements of the 
exceptional pending registration procedure. 

Part 5 – Miscellaneous and supplementary 

Clause 47 – consequential amendments of subordinate legislation 

324. Clause 47 provides a regulation-making power to allow the Secretary of State to 
make any necessary amendments to secondary legislation as a result of changes 
made by this Bill, apart from any changes made by Part 2 of this Bill. For example, 
in relation to social security some references in secondary legislation will need to be 
updated as a result of changes made in primary legislation by this Bill. Regulations 
may make consequential, transitional or savings provision. 
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Clause 51 - Commencement 

325. Subsection (2) provides, with certain exceptions, for the provisions of the Bill to 
come into force on such day as the Secretary of State may by order made by 
statutory instrument appoint. As is usual with powers to make commencement 
orders it is not subject to any Parliamentary procedure. 

Department for Work and Pensions 

March 2009  

 

Annex 1, Table identifying powers to make delegated legislation, in the Welfare 
Reform Bill 2009 

 

Clause Subject Procedure 

Part 1 – Social Security 

1(2) Prescribing schemes for assisting persons to obtain employment: 

“work for your benefit”. 

Negative 

1(2) Order-making power under section 26 Employment Act 1988 (status 

of trainees etc.). 

Negative 

1(8) Payment of income based jobseeker’s allowance where this would 

otherwise not be payable. 

 

2(2) Section 2D(1) of the SSAA  - work-related activity for income 

support claimants and partners of claimants. 

Negative 

2(2) Inserts new section 2D(2) into the SSAA – requirement to undertake 

a work-related activity. 

Negative 

2(2) Inserts new section 2D(4) into the SSAA – prescribing 

circumstances, requirement and consequences of any work-related 

activity requirement. 

Negative 

2(2) Inserts new section 2D(6) into the SSAA – reduction of benefit 

payable for failure to undertake work-related activity. 

Negative 

2(2) Inserts new section 2D(7) into the SSAA – when the obligation to 

participate in work-related activity will not apply. 

Negative 

2(2) Inserts new section 2E(1), (3) and (4) into the SSAA – action plans 

in connection with work-focused interviews. 

Negative 

2(2) Inserts new section 2F(1) into the SSAA – directions about work- Negative 



 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 93 

related activity. 

2(2) Inserts new section 2G(2) into the SSAA – contracting out.  

2(2) Inserts new section 2G(4) into the SSAA – extent to which 

contracting out arrangement will apply. 

Negative 

3(3) Inserts new section 1A(4)(c) into the JSA – power to prescribe 

persons who are not required to meet the jobseeking conditions. 

Negative 

3(3) Inserts new section 1A(6) into the JSA – when joint claim couples, 

where the other member has limited capability for work, will be able 

to claim. 

Negative 

3(3) Inserts new section 1B(2) into the JSA – joint claim jobseeker’s 

allowance. 

Negative 

4(1) Section 124(1) of the SSCBA – new paragraph (ga) provides for 

exceptions to the rule in Income Support permitting claims from 

couples with one partner having limited capability for work. 

Negative 

4(2) Inserts new sub-paragraph (2A) into paragraph 6 of Schedule 1 to 

the Welfare Reform Act 2007 – provides exceptions to the rule in 

Employment and Support Allowance for the other member of the 

couple must not have limited capability for work. 

Negative 

5 Statutory sick pay and employment and support allowance.  

6(1) Transitional provision relating to sections 3 to 5. Negative 

7(2) Abolition of income support – cessation of section 124 of the 

SSCBA. 

Affirmative 

7(4) Power to make transitional and consequential amendments in 

connection with the abolition of Income Support. 

Negative 

8 Power to direct claimant to undertake specific work-related activity. Negative 

10(3) Inserts new subsection (2A) into section 2 of the JSA to make 

provision for determining claimant’s relevant earnings for the base 

year. 

Negative 

11(4) Inserts new subsection (3A) into paragraph 1 of Schedule 1 to the 

WRA to make provision for determining the claimant’s relevant 

earnings for the base tax year. 

Negative 
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12(4) Power to prescribe severe visual impairments and other conditions 

relating to eligibility. 

Negative 

13(4) Power to prescribe conditions relating to eligibility. Negative 

15(1) Inserts new section 140ZA(2) into the SSCBA providing for 

categories of person eligible for private sector social loans to be set 

out in regulations. 

Negative 

15(1) Inserts a new section 140ZB into the SSCBA which provides for 

regulations to modify provisions in certain primary legislation as they 

apply to loans in the event that the right to repayment of social fund 

loans is transferred to external providers or the right to repayment of 

external provider social loans is transferred to the Secretary of State. 

Negative 

15(2) Inserts new section 78A into the SSCBA enabling regulations to be 

made to provide for collection by the Secretary of State of 

repayments of external provider social loans (or similar loans 

provided under Northern Ireland legislation) by deduction from 

benefits payable to the borrower or, if one of a couple, the other 

member of the couple. 

Negative 

16 Amends section 138 of the SSCBA by adding subsection (2A) to 

provide that directions issued by the Secretary of State may restrict 

the making of social fund loans in areas where external provider 

social loans are available. 

Not subject to 

Parliamentary 

control 

17 Inserts new section 122G into the SSAA to provide for the 

authorising, or requiring, of information to be supplied by the 

Secretary of State to external providers, and vice versa, in connection 

with external provider social loans. 

Negative 

18(6) Inserts paragraph (ca) into section 140(4) of the SSCBA. Paragraph 

(ca) is added to a list of examples of matters which may be covered 

by directions.  It relates to a requirement that, where the goods or 

services are covered by arrangements the Secretary of State has made 

with a supplier, the award made must relate to specified goods or 

services and the payment would be made to the supplier. (Clause 

18(2) and (7) add new provisions referring to the directions in 

sections 138 and 140 of the SSCBA). 

Not subject to 

Parliamentary 

control 

19(2) Amends section 38 of the SSA 1998 and inserts new subsection (1A) 

which provides for the circumstances in which an application for 

Negative 
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review may be made in respect of the award of goods or services to be 

set out in regulations. 

19(3) Inserts new section 122H into the SSAA to provide for the 

authorising, or requiring, of information to be supplied by the 

Secretary of State to external providers, and vice versa, in relation to 

the supply of goods or services in connection with community care 

grants 

Negative 

20(2) Provides for new powers within section 5 of the SSAA to make 

provision for payments on account. 

Negative 

21(1) Inserts new sections 6B(6)-(10) into SSFA 2001 providing 

regulation-making powers in relation to IS, JSA, SPC, ESA, HB and 

CTB during the disqualification period. 

Affirmative 

21(1) Inserts a new section 6B(11) into SSFA 2001 providing a regulation-

making power to determine the first date of the disqualification 

period. 

Negative 

22(1) Inserts a new section 20C and 20D in to the JSA relating to sanctions 

for violent conduct in connection with claims. 

 

 

 

Negative 

(except section 

20D(8): 

Affirmative) 

22(2) Provides regulation-making powers to make provision for pilot 

schemes with regard to the take up of state pension credit. 

Affirmative 

25(2) Inserts new section 20E(3) and (5) into the JSA to provide for certain 

functions of the Secretary of State to be carried out by authorised 

person and the extent of authorisation. 

Negative 

26 Provides regulation-making powers that allow the Secretary of State 

to prescribe the circumstances in which a JSA claimant will not be 

paid benefit following a failure to attend compulsory appointments. 

Affirmative 

27(4) Clause 27(4) amends an existing regulation-making power conferred by 

section 72 of the Welfare Reform and Pensions Act 1999.  That power 

enables the Secretary of State to make regulations concerning the 

sharing and use of social security information. 

Negative 
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Part 2 – Disabled people: right to control provision of services 

33(1) Power to make provision enabling exercise of greater choice and 

control.  How this power can be exercised is illustrated in the 

remainder of this Part (as listed below). 

Affirmative 

33(2) make provision for and in connection with enabling a disabled person 

(“P) in prescribed circumstances to require a relevant authority to 

carry out a needs assessment, prepare a plan setting out the way in 

which those needs will be met, review and revise the plan and, at P’s 

request, to make payments so that P can secure provision of an 

equivalent service. 

Affirmative 

33(3) specify who is or is not to be treated as a disabled person, make 

provision about the circumstances in which a relevant authority is to 

be taken to have decided to provide a relevant service, make 

provision entitling a disabled person to an assessment of the value of 

the services to which that person is entitled, make provision as to the 

matters which a relevant authority must consider when making a 

decision and make provision as to the steps a relevant authority has 

to take. 

Affirmative 

33(4) enable or require information-sharing between relevant authorities 

for prescribed purposes. 

Affirmative 

33(5) vary grant conditions Affirmative 

33(6) require a relevant authority has regard to guidance Affirmative 

33(2) make provision for “direct payments” including specifying the 

circumstances in which a relevant authority is or is not required to 

comply with a request for direct payments, make provision about the 

manner in which a request must be made, make provision enabling a 

disabled person to request an assessment of the value of the service to 

which they are entitled, make provision enabling a disabled person to 

receive a mixture of direct payments and services, make provision 

displacing the functions or obligations of the providing authority, to 

ensure that an authority is not obliged to make dual provision in 

respect of the same needs of a disabled person. 

Affirmative 

34(3) require provision excluding the duty of a providing authority to 

comply with a request for a direct payment where it would impose 

and unreasonable financial burden on that authority. 

Affirmative 
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34(4) make provision requiring or authorising the making of direct 

payments, make provision as to the conditions which must be 

complied with in respect of direct payments, prescribed 

circumstances in which a providing authority must cease to make 

payments, prescribe circumstances in which the direct payments are 

repayable, make provision authorising direct payments to a 

prescribed person on behalf of the disabled person. 

Affirmative 

35 make provision for an in connection with enabling the exercise of the 

right to control on behalf of a person who lacks capacity 

Affirmative 

36 make pilot schemes for a period of up to 36 months for the purposes 

of examining the extent to which the provisions of the pilot 

regulations achieve the purpose of the Part, the extent of any 

beneficial effects on the lives of disabled people and the extent of any 

financial burden imposed on relevant authorities. 

Affirmative 

38 Supplementary provisions Affirmative 

Part 3 – Child maintenance 

42(4) Inserts a new section 39CA into the CSA.  Subsection (1) of that 

section provides regulation-making powers relating to how the travel 

authorisation or driving licence is to be surrended. 

Negative 

42 (4) Inserts a new section 39CA into the CSA.  Subsection (4) of that 

section provides regulation-making powers relating to the surrender 

of travel authorisations or driving licences. 

Affirmative in 

the first instance 

42(4) Inserts a new section 39CB into the CSA.  Subsection (1) enables 

the Secretary of State to prescribe the length of the appeal period in 

regulations. 

Negative 

42(4) Inserts a new section 39CB into the CSA.  Subsection (3) of that 

section provides regulation-making powers relating to late appeals. 

Affirmative in 

the first instance 

42(5) Inserts a new section 39DA into the CSA.  Subsection (4) of that 

section makes provision for regulations determining the amount that 

the Commission can recover in respect of costs for administrative 

orders. 

Negative 

43 Provides that the Secretary of State must prepare and lay before 

Parliament a report on administrative driving licences after 24 

months.  The Secretary of State may make an order under clause 

Orders under 

clause 43(4): 
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43(4) providing for amendments to continue to have effect.  

Alternatively, he may make an order under clause 43(6) providing for 

the revival of the law as it would have been without the amendments. 

affirmative. 

 

Orders under 

clause 43(6): 

negative. 

44(2) and 

(3) 

Inserts a new section 29(3) and (4) into the CSA providing a 

regulation-making power to determine the total amount of payments 

of child maintenance payable in a “reference period”, and other 

supplementary regulation-making powers 

Negative 

44(2) Inserts into section 14A(3A) of the CSA the words “any other 

change of circumstances”, which will be prescribed in regulations 

under the existing power in section 14(1) 

Negative 

Part 5 – Miscellaneous and supplementary 

47(1) Power to make consequential amendments to subordinate legislation. Negative 

51(3) and 

(4) 

Commencement of certain provisions within the Bill on an appointed 

day by order. 

Not subject to 

Parliamentary 

control 

In Schedule 1: 

p. 3 Inserts a new section 11A(1) and (2) into the JSA providing a 

regulation-making power with regard to requirements to take part in 

a work-focused interview. 

Negative 

p. 3 Inserts a new section 11B(1) and (3) into the JSA to provide for the 

circumstances and requirements for work-focused interviews and the 

consequences for failure to comply. 

Negative 

p. 3 Inserts a new section 11B(4) and (5) into the JSA providing for 

circumstances when relevant requirements are not to apply. 

Negative 

p. 3 Inserts a new section 11C(1), (3) and (4) of the JSA providing 

regulation-making powers to make provision with regards to action 

plans in connection with work-focused interviews. 

Negative 

p. 4 Inserts a new section 18A(8) into the JSA providing for 

circumstances when a direction may not be given to a person who is 

not required to meet the jobseeking conditions. 

Negative 
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p. 4 Inserts a new section 18A(9) into the JSA to provide for the meaning 

of “employment programme” and “training scheme” to be 

prescribed in regulations. 

Negative 

p. 4 Inserts a new section 18B(1) and (2) into the JSA to provide for 

requirements in relation to work-related activities. 

Negative 

p. 4 Inserts a new section 18B(3) into the JSA to provide circumstances 

when the work-related activity requirement is not to apply. 

Negative 

p. 4 Inserts a new section 18B(4) into the JSA to provide for directions in 

connection with work-related activities. 

Negative 

p. 5 Inserts a new section 18D(3) into the JSA to provide for 

circumstances when a person is not to be regarded as having left 

employment voluntarily. 

Negative 

p. 5 Inserts a new section 18D(5) into the JSA to provide for 

circumstances when a person can accept employment on trial and 

leave that trial without being regarded as having left employment 

voluntarily. 

Negative 

p. 5 Inserts a new section 18D(6) into the JSA to prescribe the meaning 

of “trial period”. 

Negative 

p. 5 Inserts a new section 18D(7) into the JSA to prescribe matters which 

are to be taken into account to determine good cause for failure to 

comply. 

Negative 

p. 5 Inserts a new section 18D(9) into the JSA to prescribe circumstances 

when the rules on breaching a training requirement will not apply to 

a person who is not required to meet the jobseeking conditions. 

Negative 

p. 5 Inserts a new section 18D(10) into the JSA to prescribe matters to be 

taken into account for the purposes of work-related activity 

requirements. 

Negative 

p. 5 Inserts a new section 18D(11) into the JSA to provide for the day on 

which a person’s employment is to be regarded as starting. 

Negative 

p. 6 Substitutes section 19 of the JSA.  New subsection (6) provides for 

relevant circumstances the Secretary of State is to take into account 

in determining the period for which benefit is not payable. 

Negative 
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p. 6 Substitutes section 20 of the JSA.  New subsections (1) and (3) 

provide for circumstances when a sanction may not be applied or 

when benefit may be paid at a prescribed rate instead. 

Negative 

p. 7 Substitutes section 20A of the JSA.  New subsections (3) and (8) 

provide for regulations to prescribe the circumstances, the period 

and the matters to be taken into account for the purposes of any 

sanction applied to a joint-claim couple for failure to comply with a 

requirement. 

Negative 

p. 7 Substitutes section 20B of the JSA.  New subsection (1) and (3) 

provide for regulations to prescribe the circumstances when a 

sanction under section 20A would not apply or only apply to a 

prescribed extent. 

Negative 

p. 15 Subsection (2) and (3) amends section 14 of the JSA so that 

circumstances can be prescribed when a person involved in a trade 

dispute could claim JSA. 

Negative 

p. 16 Subsection (2) inserts a new section 15(1) into the JSA so that 

circumstances can be prescribed where a member of a couple who is 

involved in a trade dispute could claim JSA. 

Negative 

p.18 Inserts a new section 15B into the JSA.  Subsections (3)(b) and 4(b) 

providing for any benefit paid to a couple or a joint-claim couple to 

be recovered from a prescribed person. 

Negative 

p. 23 Subsection (2) inserts a new paragraph 2(3) into Schedule 1 to the 

JSA.  This will provide for circumstances where a person may be 

entitled to JSA even though they have limited capability for work. 

Negative 

p. 23 Subsection (3) substitutes paragraph 8 of Schedule 1 to the JSA so 

that persons not required to meet the jobseeking conditions who 

qualify for JSA may be prescribed in regulations. 

Negative 

p. 23 Subsection (5) inserts a new sub-paragraph (2) into paragraph 14 of 

Schedule 1 to the JSA.  This will enable regulations to be made 

prescribed persons who are in relevant education to qualify for JSA. 

Negative 
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p. 23 Subsection (6) inserts a new paragraph 14A into Schedule 1 to the 

JSA.  This will provide that circumstances where people who are not 

required to meet the jobseeking conditions will be able to claim JSA 

until the qualifying age for State Pension Credit. 

Negative 

In Schedule 3: 

p. 2 and 

7 

Insert new Schedule A1 into the Jobseekers Act 1995 (in respect of 

jobseeker’s allowance) and new Schedule 1A into the Welfare Reform 

Act 2007 (in respect of employment and support allowance).  These 

provide for a number of new regulation powers: 

New Schedules A1 and 1A, para 1 

Power to make regulations requiring claimants to answer questions 

about their drug use. 

New Schedules A1 and 1A, para 2 

Power to make regulations requiring claimants to take part in a 

substance related assessment. 

New Schedules A1 and 1A, para 3 

Power to make regulations requiring claimant to submit to a drugs 

test. 

New Schedules A1 and 1A, para 5 

Power to make regulations authorising the supply and use of 

information by the police, probation service and others in connection 

with the drugs strategy. 

New Schedules A1 and 1A, para 6 

Power to make regulations concerning the preparation and agreement 

of a rehabilitation plan, and requiring a claimant to comply with its 

contents. 

New Schedules A1 and 1A, para 7 

Power to make regulations providing for the imposition of a benefit 

sanction where a person fails without good cause to comply with a 

requirement imposed pursuant to regulations made under paras 1, 2, 

All Affirmative 
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3 or 6 of the Schedules. 

New Schedules A1 and 1A, para 8 

Power to make regulations prescribing the type of drugs to which the 

preceding paragraphs will apply. 

New Schedules A1 and 1A, para 9 

Power to make regulations extending the provisions of the Schedule 

to apply to alcohol (and to modify the drugs testing provisions to 

provide for a different type of test). 

 

p. 5 and 

9 

Require the Secretary of State to lay report before Parliament on 

operation of the provisions within 30 months of the Regulations 

coming into force, and for him to provide by Order for the provisions 

to continue in effect after that period. 

If a continuation order isn’t made, the Secretary of State must instead 

make an order for the repeal of the drugs provisions.  He can also 

make transitional and savings provisions. 

Affirmative 

 

 

 

 

Negative 

In Schedule 5: 

p. 5 Substitutes section 39F of the CSA, regarding regulations relating to 

sections 39B to 39E 

Negative 

In Schedule 6: 

p. 4 Inserts a new Section 2B in to the BDRA 1953.  Subsection (1), (2) 

and (3) of section 2B are powers to prescribe information to be 

provided about the father, powers to prescribe the format of 

information and declarations to be made by the mother 

Not subject to 

Parliamentary 

control 

 Subsection (4) provides a power to prescribe additional conditions 

allowing a mother to solely register 

Negative 

 Subsection (6) includes a power to prescribe cases when usual time 

limits for registration under that subsection will not apply.  It also 

provides a power to prescribe a day on which registration cannot take 

place before 

Negative 
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p. 4 Inserts a new section 2C to the BDRA 1953 which sets out a 

procedure by which a person may be registered as father where 

information given under section 2B by the mother is confirmed 

Negative 

p. 4 Inserts a new section 2D to the BDRA 1953 which sets out a 

procedure by which a person may be registered as father where a man 

provides information that he is the father and this is confirmed by the 

mother 

Negative 

p. 4 Inserts a new section 2E that provides for a process whereby a report 

of a qualifying scientific test can be used in connection with 

registration or re-registration 

Negative 

p. 10 Amends section 9 of the BDRA 1953 to allow the Registrar General to 

prescribe that steps to be taken in relation to a registrar can be taken 

instead in relation to another prescribed officer 

Not subject to 

Parliamentary 

control 

p. 11 Amends section 10 of the BDRA 1953 to prescribe the form of some 

of the declarations to be made under that section 

Not subject to 

Parliamentary 

control 

p. 12 Amends section 10A of the BDRA 1953 to prescribe the form of some 

of the declarations to be made under that section 

Not subject to 

Parliamentary 

control 

p. 13 Inserts new sections 10B and 10C which provide a power to set out 

the process for re-registration to show a man as the father where the 

mother and father do not provide information to the registrar together 

Negative 

p. 17 Inserts a new section 39A to the BDRA 1953 making further 

provisions as to what regulations made under that section can contain 

Negative 



104 DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

APPENDIX 5: POLITICAL PARTIES AND ELECTIONS BILL — 
GOVERNMENT RESPONSE 

Letter to the Chairman from the Rt Hon Michael Wills MP, Minister of State, 
Ministry of Justice. 

1. Thank you for your consideration of the delegated powers in the Political Parties 
and Elections Bill as part of the Committee’s Sixth Report, published 2 April 2009. 

2. The Committee made a recommendation with regard to Schedule 2, which is the 
part of the Bill which sets out the detail of the new civil sanctions to be exercised by 
the Electoral Commission in enforcing the Political Parties, Elections and 
Referendums Act 2000 (PPERA). The Committee noted that in cases where a 
contravention of PPERA does not involve the commission of an offence, in other 
words where it is a contravention of a prescribed restriction or requirement, the 
amount of the fixed monetary penalty is not subject to a maximum limit. 

3. The Committee recommended that either the Bill should be amended to provide for 
a maximum limit; or that the exercise of the power (in paragraph 1(5) of the 
Schedule) should be subject to affirmative resolution. Imposing a limit might well 
require the Bill to specify a maximum figure since it will not be possible to cross-
refer to corresponding limits imposed by the criminal law, as is the case in relation 
to contraventions that involve the commission of an offence (see paragraph 1(6)). 
We would be concerned that placing a limitation of this type in primary legislation 
might lead to a disadvantageous loss of flexibility, by creating a situation in which 
any increase or decrease in that limit would require further primary legislation. 

4. It has always been our expectation that the first statutory instrument made under 
paragraph 16 of Schedule 19C, which will set out the main supplementary detail 
about how the civil sanctions will be operated, will be subject to affirmative 
resolution. We therefore propose to amend Clause 3 paragraph 4, which is the 
section which adds the provisions listed therein to be subject to affirmative 
resolution, by adding in paragraph 1(5) of Schedule 2. This will ensure that each 
time there is a proposal to alter the amount that can be prescribed for the purposes 
of paragraph 1(5) an order subject to the affirmative resolution procedure will have 
to be made. 

5. I am grateful to the Committee for their recommendation. 

6. I would also like to take this opportunity to draw the Committee’s attention to an 
amendment to the Bill which we intend to table shortly. This amendment does not 
provide a new delegated power; but it does amend an existing power to change 
certain monetary thresholds that are specified in primary legislation. The 
amendment imposes a requirement for the first time that the Secretary of State must 
consider using the existing power at least once during the course of each Parliament, 
provided that the Parliament in question has run for at least 12 months. 

7. The Political Parties, Elections and Referendums Act 2000 (PPERA) provides a 
power for the Secretary of State to vary any sum (with two exceptions) in the Act by 
order either ‘in consequence of changes in the value of money’ (s155(2)(a)) or to 
give effect to a recommendation from the Electoral Commission (s155(2)(b)). An 
order to take account of changes in the value of money is not subject to a 
Parliamentary procedure whereas an order giving effect to a recommendation of the 
Electoral Commission is subject to negative resolution procedure. To take account 
of concerns expressed during debates on the Bill at the administrative burden of 
compliance with reporting requirements, particularly where those requirements do 
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not keep pace with inflation, we propose in effect to require the Secretary of State to 
consider, at least once per Parliament, whether to make an order under s155(2)(a). 
The requirement to consider such changes would only apply to the Parts of PPERA 
relating to the reporting of donations and regulated transactions (which include 
loans) – it would not apply to other sums set out elsewhere in the same Act (for 
example, the campaign spending limit). If the Secretary of State determines that a 
change is necessary he will use the existing order-making power in section 155(2)(a) 
of PPERA. If he determines that such a change is not required he will lay before 
Parliament a statement setting out his reasons for not making such an order. 

8. On the basis that our proposal makes provision about the circumstances in which 
the existing power may be used but does not alter the nature or substance of that 
power, we believe that the existing level of Parliamentary scrutiny, which was judged 
appropriate by your Committee in its consideration of the Political Parties, 
Elections and Referendums Bill, remains appropriate. Changes to these thresholds 
can only be made to take account of inflation/deflationary changes, and as such the 
Secretary of State’s latitude is effectively circumscribed. 

9. I will send a copy of these amendments to you when they are tabled. 

10. We will submit a further memorandum relating to Government amendments we 
intend to table for consideration at later Grand Committee debates. These 
amendments are expected to provide for new delegated powers in relation to 
Coordinated Online Record of Electors (CORE) and Individual Registration. 

11. I am also placing a copy of this response in the Library of the House. 

Ministry of Justice 

April 2009 
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