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Minutes of Evidence
TAKEN BEFORE THE SELECT COMMITTEE ON THE EUROPEAN UNION

(SUB-COMMITTEE G)

THURSDAY 26 MARCH 2009

Present Cotter, L Inglewood, L
Eames, L Lea of Crondall, L
Gale, B Perry of Southwark, B
Howarth of Breckland, B (Chairman) Young of Hornsey, B

Memorandum by Dr Christian Twigg-Flesner, Reader in Law, University of Hull

1. This document is a short submission of evidence to the Sub-Committee’s inquiry into the proposed
Consumer Rights Directive. I am a Reader in Law at the University of Hull, and have researched, written on
and taught aspects of EU consumer contract law for over a decade. I am one of the editors of the EC Consumer
Law Compendium, a comparative law exercise which was part of the Commission’s evidence base in preparing
its proposal. I am also a member of the Acquis Group, which has prepared a restatement of existing EC
Contract Law and has contributed to the Draft Common Frame of Reference. This evidence is given in my
personal capacity and not on behalf of any other individual or organisation. This document draws in part on
two academic papers on the proposed Directive.1

The Overall Objectives and Underlying Principles

2. The evidence revealed through the Consumer Law Compendium, but also through the extensive scholarly
literature, shows that the piecemeal evolution of EU consumer law has caused a significant degree of
incoherence between the various measures. Definitions of key terms diVer, some terms are not defined at all
in some measures, and there are other inconsistencies and gaps in the current acquis communautaire. The
adoption of new legislation which irons out these problems has to be welcomed, in principle. There are
problems with the existing Directives, not only in terms of their respective scope, but also more fundamentally
in the way they were drafted. Many provisions lack clarity, not helped by the fact that some problems will have
emerged through the process of translating legislation from the working language for its adoption into all the
other OYcial Languages. Furthermore, the Directives on Doorstep (85/577/EEC) and Distance (97/7/EC)
selling are showing their age and need to be modernised to reflect the changes in the way consumer transactions
take place today.

3. The horizontal approach would ensure that the acquis becomes more coherent and adopts consistent
definitions and terminology. For example, in the proposal, many of the definitions have been streamlined to
cover a much wider range of transactions, eg, “sales contract”, “service contract”, and “distance contract”.
This will greatly reduce the present piecemeal approach and provide greater coherence. However, this needs
to be balanced against the shift to full harmonisation, as well as the substantive content of the proposal.

4. The proposed measure is a Directive, rather than a Regulation. One of the problems identified with the
current acquis are caused by the transposition of Directives into national law. As there is no obligation to copy-
out the text of Directives, national legislation transposing a Directive may be found in all sorts of places. The
proposed Directive itself would not have to be transposed in one single legislative measure. This is presented
as an advantage by the Commission (see p 8 of the proposal). There will still be diverse national laws,
potentially using very diVerent language or concepts. Consumers and traders would still have to identify the
corresponding national legislation if they had to enforce their rights through the legal process.

5. The Commission’s argument that the use of a Directive is “more in line with the subsidiarity principle” (p
8) surprises: subsidiarity is concerned with the allocation of responsibility for intervention between the
European and national levels, not the instrument utilised. The Commission’s justification with reference to
“better regulation” and simplification seems to be at odds with the use of a Directive (something acknowledged
1 C Twigg-Flesner, “Fit for Purpose? The Proposals on Sales” in, G Howells and R Schulze, Harmonising and Modernising Consumer

Law, (Sellier 2009) ; C Twigg-Flesner and D Metcalfe,“The Proposed Consumer Rights Directive—Less Haste, More Thought?” (2009)
European Review of Contract Law, Issue 3 due for publication in August.
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in other Commission documentation, where it is stated that “[R]eplacing Directives with regulations can, when
legally possible and politically acceptable, oVer simplification as they enable immediate application and can
be directly invoked before courts by interested parties”).2 Perhaps using a Regulation as an alternative ought
to have been explored more fully, although the application of the Directive to domestic as well as cross-border
transactions might make this politically unattractive.

6. It is also surprising that the work on the CFR appears to have had no direct bearing on the text of the
proposal. At this stage, there is, of course, no CFR yet; only the academic Draft CFR has been made available.
The Commission has yet to develop its own CFR. But it is surprising that even the DCFR seems to have had
very limited, if any, visible influence on the proposal. Whilst one would not expect a direct copy-out of (D)CFR
provisions into the proposal, there are many good ideas in the DCFR which could have been borrowed (eg,
the more systematic approach to pre-contractual information duties; or, more generally, the more careful
drafting of particular legal rules).

7. The proposal does, to a large extent, provide a clearer legal framework than the current individual
Directives. However, one can question whether some of the specific provisions would be workable in the
consumer context. Few consumers resort to litigation to enforce their rights, so it is crucial that legal rights
are clear and applicable with suYcient ease in informal negotiations. In this respect, the proposal is deficient
(eg, Art 26 on remedies, particularly Art 26(4)). Overall, it seems that the proposal tends to prioritise the
interests of traders over those of consumers, and much more could be done to oVer a real benefit to consumers
who want to engage in cross-border shopping.

Full Harmonisation

8. “Full harmonisation” is likely to prove controversial. The level of consumer protection for transactions
within its scope will be fixed by the Directive, with no room for regional or national variation. The
Commission’s argument—that there is low confidence in cross-border consumer shopping partly due to the
uneven level of consumer protection between Member States—seems logical, but one can be sceptical as to
the real impact of legal diversity on consumer and business confidence. Practical factors such as language
barriers, lack of trust in unknown businesses, concerns regarding the practicality of transporting goods over
long distances, and concerns over satisfactorily resolving disputes across borders could be just as significant—
and would not be overcome through full harmonisation.

9. It may also be diYcult to achieve in practice. Consumer contract law is a derogation from “general”
contract law. The Directive therefore depends on national general contract law, but this varies between
Member States (hence the work on the (D)CFR). The minimum harmonisation approach had the advantage
of permitting the retention of existing national rules as long as they matched or exceeded the level of protection
required by a Directive, and often these were not consumer-specific rules.

10. Full harmonisation could produce a paradox: the proposal largely restates the current acquis, with minor
additions/improvements, and therefore elevates the current minimum standard to full harmonisation. General
contract law at national level may in some respects oVer better protection than the consumer-specific rules,
which would make it better for an individual not to be a consumer.

11. Also, many Member States have made use of the possibility to introduce/retain more protective rules, and
full harmonisation will reduce national levels of consumer protection. Whilst some adjustments are inevitable,
the erosion of national consumer rights as a result of the Directive could lead to resentment.

Scope

12. The proposal only covers four Directives. Some aspects could be of relevance beyond this core; eg, the
section on the right of withdrawal could be utilised across all measures which provide for such a right
(consumer credit; timeshare; distance financial services). Similarly, a coherent approach to pre-contractual
information duties could be extended across all Directives imposing such duties (eg, package travel). The
DCFR provides models for this (based on the Acquis Principles). Similarly, the Directive on e-commerce could
have been considered as part of this exercise, although this is not a consumer-specific Directive.

General Consumer Information Provisions

13. A more coherent approach to information duties would be a welcome development, and whilst this
proposal takes a step in the right direction, it would be possible to adopt a more structured approach still
2 See footnote 12 in A Europe of Results—Applying Community Law (COM (2007) 502 final). See also Commission Working Document

Instruments for a Modernised Single Market Policy (SEC(2007) 1518).



Processed: 08-07-2009 23:07:44 Page Layout: LOENEW [O] PPSysB Job: 427483 Unit: PAG1

3european commission’s proposal for a directive on consumer rights: evidence

(again, the DCFR oVers a model). One potential useful addition is the rule that if a trader fails to comply with
the general information requirements on additional charges, then the consumer does not have to pay these
additional charges. However, breaches of the information requirements are to be dealt with in national law –
not doing so in the proposed Directive is regrettable as this had been identified as one of the major gaps in the
current acquis.

Consumer Information and Withdrawal Right for Distance and Off-premises Contracts

14. The objective of creating one single withdrawal procedure is a good one in principle. Creating one
standardised procedure also has advantages, although it may be questioned whether the particular procedure
is the best one. For example, in some jurisdictions, it is suYcient for the consumer to return the goods in order
to exercise his right of withdrawal. It is unfortunate that the question of “ancillary contracts” has been largely
left to national law to resolve. The proposal also does away with the indefinite extension of the withdrawal
period where there has been a failure to provide information about this right, fixing the long-stop at three
months. Also, whilst a standardised cooling-oV period may have the benefit of legal certainty, it needs to be
asked whether the period chosen is the best one.

15. The definition of “distance contract” could be problematic. According to Article 2(6), a “distance
contract” is “any sales or service contract where the trader, for the conclusion of the contract, makes exclusive
use of one or more means of distance communication”. The current qualification that the trader must operate
“an organized distance sales or service-provision scheme run by the supplier” has been removed, thereby
covering all instances where a contract is concluded by means of distance communication. This could catch
some traders unawares: For example, a consumer might telephone his local flower shop to arrange a delivery
to his neighbour. This would be a “distance contract” as defined, and attract the provisions on pre-contractual
information and the right of withdrawal.

Lack of Conformity/Sales

16. The chapter on “sales contract” raises a range of issues which can only be covered very briefly here. Some
aspects of the proposal restate what is already in the Consumer Sales Directive, whereas others are changes or
altogether new provisions. I will only highlight aspects of immediate concern (if required, I should be happy
to provide more detail).

17. The proposal takes a generous view of the meaning of “sales contracts”, covering essentially all contracts
under which goods are supplied, even those mixed contracts where the service element constitutes the
dominant part. This certainly introduces clarity and avoids diYcult questions of classification (as they exist in
English law, for example).

18. The new provisions on delivery and the passing of risk are welcome because they clarify the law (and would
not seem to alter the position under English law). The obligation to refund any pre-payments to a consumer
if delivery has not occurred by the agreed date seems sensible, but may not work well if delivery is only delayed
by a few days. Also, whilst there are provisions dealing with the passing of risk where the consumer delays
taking delivery, there are no corresponding provisions regarding the trader’s obligation to deliver where the
consumer delays taking delivery. This is an instance of incoherence that could easily be avoided.

19. The “conformity with the contract” requirement is familiar from Directive 99/44/EC. Regrettably, the
opportunity to improve this test was not taken. Thus, further factors akin to those in section 14(2A)/(2B) of
the Sale of Goods Act 1979 (and others found in various Member States) could have been added. Also, the
exclusion of matters of which the consumer was or should reasonably have been aware remains vague; again,
the corresponding provision of English law (section 14(2C)) oVers a template for a clearer provision.

20. Article 26 on remedies raises many issues. First, the choice between repair and replacement is given to the
trader, rather than the consumer. Secondly, the criteria for moving to price reduction or rescission remain
vague and could have been clarified. Worryingly, in considering whether repair or replacement would cause
the trader a disproportionate eVort, the comparator remedies are price reduction or rescission, which could
mean that in many cases of minor non-conformities, the main remedy would be price reduction. A better
remedial scheme is oVered in the recent Law Commission consultation on Consumer Remedies for Faulty
Goods (LCCP 188), which would seem to oVer a better model for cross-border transactions.

21. Thirdly, the criteria for giving the consumer the free choice between remedies may sound good on paper,
but one can query to what extent this would have any practical relevance. Would a trader who has refused to
provide a remedy initially change his mind if the consumer asked for another remedy? Also, it seems that the
failure to provide a remedy must have caused significant inconvenience or the remedy must not have been
provided within a reasonable time, and anticipatory failures would not be covered. Finally, the same defect
must have reappeared more than once, suggesting that only after the third occurrence would there be an
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entitlement to request a diVerent remedy. There are serious doubts whether this would be workable in a cross-
border context.

22. One further point to note is Article 27 on damages. This seems to create a Directive-based entitlement to
damages, and it is not clear if the intention is to regulate this fully at the European level. If so, this provision
is too vague. However, informal indications from the Commission suggest that this provision is merely
intended to clarify that damages at national law continue to be available.

23. Finally, the Directive would introduce a mandatory two-month notification period. The rationale for such
a rule is not set-out in the Directive, and there seems no good reason for it. It could be detrimental to consumers
in the internal market.

Unfair Contract Terms

24. The chapter on unfair contract terms largely restates what is already found in Directive 93/13/EC. Once
again, an opportunity for improving certain areas, such as the formulation of the unfairness test or addressing
the consequences of a term not being in plain and intelligible language, was not taken. There are a few
additions (such as the much-publicised “ban” on pre-tick boxes in Art 31(3), a fairly minor addition), and the
wording of the “core-terms exclusion” has been improved, but the essence remains the same.

25. The question of whether to extend any or all of this part to negotiated terms is a diYcult one. Experience
in the UK (at least from reported cases) suggests that there are some sectors where considerable eVorts are
made to manufacture a situation whereby the consumer has “negotiated” an apparent standard form contract.
Such evasion attempts would be avoided by extending the chapter to negotiated terms. It seems likely that
such an extension would only aVect a small number of consumer contracts, because most consumer contracts
will not involve any meaningful negotiation at all.

26. One may suspect that there will be some debate as to whether the “black list” and “grey list” are acceptable
in their current form. As far as the possibility for a trader to rely on a term in the grey list is concerned, this
will depend on the operation of the fairness test. Thus, it may be possible that, in the circumstances of a
particular contract, a suspicious term could be regarded as fair. For instance, if a consumer has the benefit of
advice, and/or the term in question and its significance in the contract as a whole is explained clearly and
carefully, then it might be open to the trader to argue that the term does not violate the fairness test. It is
important to appreciate that the grey list only operates through the general fairness test.

Further Comment

The foregoing has been brief. The Committee has been provided with the manuscript of the two papers referred
to in the introduction, which expand on many of the points made here. If the Committee wishes further written
details on any matter regarding this proposal, I should be delighted to provide this in a supplementary note.

13 March 2009

Examination of Witness

Witness: Dr Christian Twigg-Flesner, Reader in Law, University of Hull, examined.

Q1 Chairman: Good morning and welcome, Dr
Twigg-Flesner. We are immensely grateful to you for
taking the time to come and talk to us this morning.
We are at the very beginning of this inquiry so
although we had a teach-in from an adviser last week,
we are still really exploring the issues in some detail.
What I would ask you, when you get to the evidence,
is that you are not too technical and that you use
straightforward language. You can, if you wish at the
end, submit supplementary evidence if you think
there are things that on reflection we have not really
got clear or understood, or any questions we do not
reach today although we hope to get through all the
questions as you are our only witness. I now have to
ask you for the record if you would state your name
and your oYcial title. I will then invite you to make
an opening statement if you so wish and after that we
will go into the questions.

Dr Twigg-Flesner: My name is Christian Twigg-
Flesner. I am a Reader in law at the University of
Hull. I am also a member of the Acquis Group which
works on the draft Common Frame of Reference. I
have also been part of the team that prepared a
comparative analysis of the implementation of the
existing Directives into the 27 Member States which
formed part of the evidence base on which the
Commission based its proposal.

Q2 Chairman: Do you wish to make an opening
statement or go straight into the questions?
Dr Twigg-Flesner: I have a brief statement if I may. I
am very pleased that the Committee is taking the time
to look at this proposal because it is actually a very,
very important proposal. It raises a lot of diYcult
issues which I think need to be investigated
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thoroughly. I am a little bit concerned that the
Commission had plans to push this through very
rapidly and it is slowly realising that it cannot rush
this particular proposal. It is good that there is an
opportunity to go into the detail a little bit and
identify some of the diYculties which this proposal
might cause for national laws, in particular for
consumer protection in the UK.

Q3 Chairman: So this inquiry might be at a quite
valuable moment.
Dr Twigg-Flesner: I think so, yes.

Q4 Chairman: I want to start by talking to you about
the overall objectives and underlying principles. We
have heard before and you say it again that the
piecemeal evolution of EU consumer law has caused
a significant degree of incoherence between the
various measures. I am not going to go through the
list. You support in principle the adoption of the
proposed horizontal approach as a means of
overcoming existing inconsistencies and gaps in
legislation. Could you explain what practical
problems for either consumer protection or the
internal market have ensued from the inconsistencies
and the gaps that you have identified?
Dr Twigg-Flesner: As you have already indicated, the
current Directives have evolved over about 20 to 25
years. When particular issues were identified for
legislation by the Commission a Directive was
adopted. So we have very discrete Directives, one on
doorstep selling, one on distance selling and so on.
They were all designed independently of one another
so when they were drafted there did not seem to be
that much of a cross-referencing process between
issues regulated in an existing Directive and issues
about to be regulated in a new Directive. As a result
each Directive stands on its own. This goes into issues
such as the basic definitions of, say, consumer and
trader—or seller and supplier, as is often used. Those
definitions are not consistent between the Directives.
There is some inconsistency between the type of
transactions which are regulated at a European level
and therefore subject to a European law and which
are left unregulated and therefore for national law.
For example, we have some contracts which are
doorstep contracts and are regulated under this one
Directive but others, for example, where the trader
comes at the invitation of the consumer not regulated
under European law but regulated in our UK law
after an amendment that was made last year. So you
have these regulatory gaps between diVerent
Directives. You also have diVerent exceptions from
the Directives, so the contracts which are not subject,
for example, to a right of withdrawal under the
doorstep selling are diVerent from those under
distance selling. Consumers may not actually know
when they can exercise the right of withdrawal and

when they are tied into a contract without being able
to enjoy the benefit of a cooling oV period. The
advantage of this horizontal approach which is now
being proposed is that you have a much more
coherent definitional base and you tackle consumer
contracts generally; instead of having specific types of
consumer contract we are now very much dealing
with contracts of sale and contracts for services and
all consumer contracts across the board, so we
introduce the same kind of scheme for all consumer
contracts. That in principle has an advantage because
you have a much more coherent set of rules at the
European level, if coherence is what you would like
of course.

Q5 Lord Lea of Crondall: We have touched on this
before, there is still a paradox because the perfection,
as it were, is never going to be possible. This is called
a draft Directive on consumer rights and it sounds as
if it is across the board. In fact it is a Directive on four
particular points. So how are we actually making
progress on the very point that you have made while
we are still in that business? Or have I
misunderstood you?
Dr Twigg-Flesner: To some extent we are still in that
business and that is one of the criticisms of the
current proposal—that of course the draft Directive
only covers, as you say, four key areas. They are four
very important areas, for example the unfair terms
section deals with all consumer contracts whether
services, goods or anything else; it is quite a
significant area that is covered here. The same goes
for the chapter on sales contracts; this is again a very
broad chapter. In that sense we are dealing with a
much wider range of consumer contracts than was
previously covered. The definition of distance
contracts has been significantly broadened, for
example, as has the definition of oV-premises
contracts. We catch more contracts overall. However,
there are certain issues which remain outside the
scope of this Directive. Previously, this Committee
looked into the Timeshare Directive which has now
been adopted. That is a specific contract which is not
necessarily regulated by this Directive in any
meaningful way. There are other contracts not
covered by this Directive. There has been some
concern, for example, that the regulation of services
contracts, whilst partially covered by this Directive, is
not actually done very successfully so far. We are
achieving greater coherence but we are not achieving
full coherence. This is not a complete regulation of
consumer contract law at the European level but a
more in depth regulation than previously.

Q6 Chairman: One of the things you said is that this
is being pushed forward in a way faster than the
problems around it can be resolved. That is how I
would put what you were saying.
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Dr Twigg-Flesner: Yes.

Q7 Chairman: If we tried to encompass even more
Directives would that complicate the exercise even
further?
Dr Twigg-Flesner: Without a doubt it would, yes,
because you would have to bear in mind issues raised
by other Directives as well. For example, if the
Electronic Commerce Directive (which, admittedly, is
not a consumer specific Directive but has issues to do
with consumer protection) were included in this
proposal, there would be those issues to be integrated
as well. It would make the whole Directive more
complex but the end result would be a much more
complete and coherent picture at the European level
than we have now.

Q8 Chairman: Is it better to take this step and this
bite now and recommend that others are taken later?
Or would you have thought it would have been better
to take longer and do the whole step together?
Dr Twigg-Flesner: That depends on what the “now”
is going to be. If the “now” is going to be the proposal
as it stands—I know we will be talking about full
harmonisation later on—then I think we are
probably better oV waiting. If we abandoned full
harmonisation and said that we are just going to tidy
up the law in these areas where there is a need to tidy
up—even at minimum harmonisation level—we can
improve the acquis a lot by tidying up the
inconsistencies that currently exist—then it is
possible to move quickly on this Directive and come
back to the other issues at a later stage.
Chairman: That is extremely helpful. I think that is
what Lord Lea was getting at, do we look for
perfection or do we actually get where we can get and
what are the benefits.

Q9 Lord Eames: I am interested in the connection
between regulation or Directive. You have suggested
in some of your material that perhaps there should
have been greater exploration before they took the
step. Before you come to that, do I detect in the
answer you gave to some of my colleagues earlier on
that you have genuine apprehension—I think that is
the best word to use—in the speed of this process in
terms of political niceties and so on? Really I would
like to know if you could explore a bit further why
you feel there should have been greater inquiry before
they made a decision.
Dr Twigg-Flesner: There are two issues there. First of
all I will come back to the question of speed at which
this has proceeded. The Commission would
undoubtedly respond that they have done a very
thorough investigation into the issues, and it has
taken several years to get to where we are now. I got
the impression when the proposal was presented
initially that there was a desire to perhaps arrive at an

agreed final text before the present Commission ends
its term in oYce and before the European Parliament
steps down for its elections. Because of the sheer
breadth of even this small Directive I think there are
so many fundamental issues about what European
consumer law is going to do that it does require much
wider debate. It cannot be done as a quick fix exercise
as the Commission might have been hoping. There
are a lot of issues being raised about the level of
protection, for example, which will be given to
consumers under this Directive. I think there will be
several Member States who will be able to point to
certain areas where the Directive undercuts the
existing levels of protection, the UK included in some
areas. That will be controversial and if it is rushed
through it will become quite a diYcult Directive to
implement at national level because some of the
implications have not been suYciently explored. Also
I think that there needs to be greater input from the
various interest groups. I know there has been a
Green Paper on this Directive before the proposal
was drafted rather, but the responses seemed to be
heavily biased towards the business community. I
think the consumer voice has been lost slightly; this
is another opportunity for the consumer voice to be
heard and perhaps taken more fully into account. In
that sense the speed issue is an important one; there
needs to be a bit more deliberation about what this
Directive is going to do, what level of protection it is
going to set, but also about the actual quality of the
legislation. I think we might come onto this later on,
but there is certainly a question mark about some of
the drafting and some of the precision in the detail on
this proposal. It certainly raises a number of diYcult
issues. If I may come onto the second point, this is the
question about whether it should be by directive or
regulation. I will explain the main diVerence between
the two. A Directive is a European measure which
needs to be transposed into national law, so each
national legislature has to pass legislation which gives
the eVect to a Directive in national law. As part of this
process, each national legislature has the opportunity
to perhaps modify the text of the Directive, to expand
it a little bit to make it fit with national legal
terminology and so on. This has been the process so
far, combined with minimum harmonisation. The
evidence that we discovered in the Compendium
Project was that Member States do considerably vary
in their approaches to transposition of Directives.
Some do copy out Directives, some occasionally copy
out Directives, occasionally try and integrate
Directive provisions with national law where it
already exists. In other countries, specifically those
with a civil code approach, they try to integrate those
provisions to a civil code or adopt an entirely
separate consumer code. There are all sorts of
diVerent ways of doing it. The end result is that we
cannot necessarily point to each national law and say,
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“Okay, if you have a Distance Selling Directive,
where is the national Distance Selling Law?” There
will not necessarily be one; it will be scattered around
diVerent areas in the law. This has been regarded as
one of the problems I think because neither traders
nor consumers can easily identify where they can find
the corresponding national laws when you have a
Directive. The objective of this present process is to
simplify the law and to create greater regulatory
simplicity, but if we proceed with a Directive there is
nothing to stop each national legislature maintaining
this same process or taking bits from the Directive
and putting them into one bit of legislation,
separating it out. There is no obligation to then
introduce a consumer code or a consumer act, if you
like in English law, that fully implements the
Directive. We can still maintain, if we like, our Unfair
Terms in Consumer Contracts Regulations, aspects
of the Sale of Goods Act; we can have Distance
Selling Regulations in a modified form; we can keep
our Doorstep Selling Regulations as they are with
some tweaks. We would still have scattered pieces of
legislation. However, if we now have a trader from,
for example, Estonia who wishes to trade with an
English consumer and in most instances UK
consumer law then applies to this contract, that
Estonian trader will still have to figure out where
these diVerent bits of the Directive have been
implemented into national law and then obviously
get some advice on what the national law actually
says and means. With a regulation you do not have
that problem of course. The regulation is a European
measure which operates independently; it is
immediately applicable before a national court.
There may be a need to modify aspects of national
law to make it consistent but on the whole the
regulation will be the governing text. We have this,
for example, in the context of the denied boarding
regulation; if your plane is cancelled or delayed you
have certain rights to immediate compensation under
European law. That is a regulation which is directly
applicable. It is perfectly possible and I think more
consistent with the regulatory simplification
objective that the Commission has based this on to
consider a regulation as opposed to a Directive. The
regulation would be immediately applicable; it would
be one single text in one single place that everybody
could work from. It would be immediately visible;
everybody would know that regulation 25/2010
would apply to consumer contracts; there would not
be this concern about transposition, the problems
that can result in faulty transposition, diVerent pieces
of legislation giving eVect to Directives from diVerent
national laws and so on. The drawback is that it
would make consumer law very much European law
and I think there might be a political problem with
that because it would very much indicate that
consumer law has been eVectively given over to the

European level. It is largely the case already through
the internal market policy but at least you retain the
possibility of introducing new national rights
following on from a Directive by presenting them as
national rights. The Consumer Protection from
Unfair Trading Regulations, which were introduced
last May, implement the Unfair Commercial
Practices Directive, and yet it became a great
simplification exercise of the UK consumer law
which was presented in this way partially—which is a
good thing but obviously you would lose that
because you would only have one European
regulation. There is an advantage of simplicity if you
go for a regulation. It is more consistent with the
objectives pursued by the Commission in terms of
regulatory simplification. It would avoid the
problems associated with the implementation that we
now have but it is certainly going to be perhaps more
controversial politically.
Chairman: I think what you are saying has
implications for the question of full harmonisation
and what seems to be a lack of consistency between
saying that you have a regulation but there are
problems of harmonisation.

Q10 Lord Inglewood: That was a very fair balancing
of the pluses and minuses of the two approaches. I
have one or two questions and I would like to take
little bite-sized bits. I think we can agree that what we
are trying to do here is to establish a regime across a
number of diVerent national jurisdictions which have
diVerent legal systems in them. You can either do that
at a Community level either by full harmonisation or
a lot of harmonisation, alternatively much less, with
mutual recognition in terms of trying to achieve your
single market. What do you think are the pluses and
minuses of full harmonisation versus mutual
recognition and a looser regime? I want to develop
this in subsequent questions.
Dr Twigg-Flesner: Can I briefly indicate what we
mean by full harmonisation because of course that is
a term that has a number of diVerent meanings itself.
In this context full harmonisation simply refers to the
fact that, if there is European legislation, it sets the
absolute standard of protection that can be adopted
in a particular area. The Member States have no
freedom to deviate from whatever is laid down in the
Directive. It does not necessarily mean that the
entirety of consumer law becomes European but in
those areas where there is European legislation that
freedom for regulation is lost. As I said previously,
that can mean that you would perhaps reduce the
level of consumer protection in one or two instances
in various national laws. The advantage of it of
course—I am sure we will come back to this—is an
entirely coherent set of rights across the European
jurisdictions. The level of protection is going to be the
same wherever you go, subject to the points I made
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previously about implementation and problems
associated with that. The idea of minimum
harmonisation with mutual recognition is one that, I
have to confess, I never quite understood how that
would work in the case of private law. It is something
that works to my mind quite easily in the context of
fairly technical rules, for example rules on packaging
or rules on labelling or rules on presentation; they are
fairly clear and fairly technical rules. Private law is
not technical; consumer law is an aspect of private
law.

Q11 Lord Inglewood: Surely the point about the
mutual recognition is that although it is understood
by all the parties concerned that the provisions are
not identical, they are considered to be suYciently
close to each other that they are equivalent and
therefore you will achieve through this route an
equivalent level of whatever it is you are trying to
bring about, in this case consumer protection.
Dr Twigg-Flesner: The assumption is that as long as
something is possible in one country, you should be
able to have the same thing in another country. That
is the underlying tenet of mutual recognition.

Q12 Lord Inglewood: If that is right, surely what you
are saying is that this is the permitted rule in country
A and if you are dealing with it from country B
(which also has somewhat similar provisions) the two
are considered to balance each other out. It does
depend on there being a degree of consumer
protection legislation wherever you go, does it not?
That is the rub, the equivalence.
Dr Twigg-Flesner: Mutual recognition came about,
for example, in the context of the free movement of
goods. There is a very famous judgment from 1979,
the Cassis de Dijon judgment—

Q13 Lord Inglewood: After all, this is actually about
the movement of goods.
Dr Twigg-Flesner: Or services.

Q14 Lord Inglewood: Principally goods in fact.
Dr Twigg-Flesner: It works when you are dealing with
rules specific to those goods. If you say you can
market cassis with a lower alcohol content elsewhere
but you cannot market it with a lower alcohol
content in Germany, then the assumption is that
because it is lawful to market those goods in Belgium,
you can market them in Germany. That is mutual
recognition. So if they are imported you are not going
to stop importation just because they do not
correspond with your local laws. I am still not
convinced that you can apply the same reasoning in
the context of consumer rights.
Lord Inglewood: Is the argument not that if each
Member State within your common area has certain
consumer rights, and if you decide from a community

level that they are equivalent—that is a big proviso—
then rather than harmonising if you are in country A
and you carry out a contract for somebody in country
B, depending on where the law applies, if the
consumer in country A does a contract with
somebody in country B and country B’s law applies,
it will be enforceable in country A if necessary. You
are achieving an equivalent outcome without
harmonising all the diVerent parts.
Chairman: Lord Inglewood, it is not a problem that
there is not equivalence.

Q15 Lord Inglewood: That is correct, but that is the
basis of low level harmonisation because it involves a
greater degree of mutual recognition.
Dr Twigg-Flesner: The idea of mutual recognition is
that if we have one set of consumer rights in country
A and a consumer in country A contracts with a
trader from country B, if the level of protection in
country B is lower but the law of country B applies
then the assumption is that as long as the trader
complies with country B he is doing everything right.
Then you will have a consumer in country A
expecting to have a certain level of protection because
it is his home country and he contracts from his own
country, if you like, suddenly finding himself in a
position where his protection is lower.
Lord Inglewood: Once you approach it on that
basis—which may be right—you are always
ratcheting it up to the highest level in the 27 countries.
Lord Eames: Which is inevitable.
Lord Inglewood: Is that desirable?

Q16 Chairman: The question is, is it inevitable?
Dr Twigg-Flesner: I am not sure it is inevitable,
actually. There might be an incentive for traders to
base their trading place in a jurisdiction with
comparatively low rights and they rely on mutual
recognition, as long as they comply with the fairly
low standard in the country in which they are based,
they could obviously undercut consumer protection
elsewhere. That said, of course, to some extent this is
an issue that has already been taken care of by the
Rome Regulation on the law applicable to contracts
because there is a provision in there specifically on
consumer contracts which in most instances is
designed to give consumers the benefit of their home
jurisdiction, in which case mutual recognition would
be undermined in any event. I think we should be
careful not to throw mutual recognition in together
with minimum harmonisation because whilst there is
some debate as to whether minimum harmonisation
immediately entails the obligation towards mutual
recognition, I think the Court of Justice has certainly
not taken the view that you cannot have varying
degrees of protection and national law and require
traders who are subject to that national law to adhere
to that. If we had the mutual recognition approach,
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even though the consumer’s law would normally
apply, one would say that as long as the trader does
what he has to do under his national law he has done
everything that is required despite the fact that the
consumer is actually entitled to greater protection.

Q17 Lord Inglewood: If you have minimum
harmonisation then clearly you have a benchmark
below which someone cannot go, which takes me to
the final part of my line of questions which is that in
certain circumstances it is left open to Member States
to add to the minimum permitted level of
harmonisation. What is your attitude towards that?
It makes it diYcult for traders and it may superficially
appear attractive to consumers, but it is going to be a
disincentive to traders trading into jurisdictions
where there is a much higher level of protection than
either Europe stipulates or they are used to at home.
Dr Twigg-Flesner: That is actually the key argument
on which the Commission has relied, of course, in
presenting this proposal for full harmonisation, the
idea that traders are discouraged from oVering their
services and goods across the European market
because of the diVerent legal regimes applicable to
consumer transactions. I have to confess I am not
entirely convinced by the strength of this objection.
Yes, of course it is true that the laws are diVerent and
traders will be facing a degree of increased costs if
they are to investigate what the diVerent national
laws are, but I suspect there may be other factors at
play that deter traders—as well as consumers for that
matter—from getting involved in cross-border
selling. There may be cost issues purely in terms of
having to ship goods across borders, having to deal
with cross-border complaints, potentially; there will
be language questions; there may be culture
questions. If you look at the consumer side, how
many consumers do shop beyond immediate local
boundaries? In many cases they do not. Some get
involved in distance buying of course, but the vast
majority of consumers still shop very much locally.

Q18 Lord Inglewood: In terms of the goods we are
talking about, some are likely candidates for quite
long distance selling and some are not. Equally, I
suspect, there is a diVerence between items which are
expensive and which are not. If I were a trader in this
country selling to a consumer in Greece an expensive
good where the resolution of any dispute was in
Greece, I would be pretty reluctant to do it.
Dr Twigg-Flesner: I am sure that is the case, yes, but
I think you would still be reluctant even if the laws
were the same because there would still be the
problem of having to track the Greek
implementation, finding out what that Greek
implementation says, getting Greek legal advice.
Your transaction costs have not actually been
reduced. You would still be facing the same problem.

I would not say it is misleading but in many ways it is
a slightly overstated argument to say that just
because the laws will be the same it will encourage
more traders and consumers to trade.

Q19 Lord Inglewood: Do you think that the concept
of a single consumer market actually is a fantasy?
Dr Twigg-Flesner: Not at all. I think the regulatory
approach is perhaps not the most ideal for this
purpose. If I may make an aside, I am actually
increasingly of the opinion that the Commission
missed a trick by not actually thinking about a cross-
border-only regulation, in fact. In the debate around
the draft Common Frame of Reference there was
some discussion about the “Blue Button” on
consumer law. This is an idea developed by Hans
Schulte-Nölke who is one of the main persons
involved in the Common Frame of Reference, and his
idea is that you can oVer an optional instrument on
consumer law, an optional European law on
consumer transactions, which you can oVer as an
alternative to national laws. If you did that, in many
ways you could almost avoid having to further
harmonise national laws purely applicable to
national transactions because it would create a
proper European alternative. This is very much in the
early stages and the Commission has certainly not
really picked up this idea in any meaningful manner.
It might perhaps be a much more logical way towards
providing a regulatory framework for the European
market because at least that way you have one
coherent set of European rules which is available to
those who want to get involved in cross-border
shopping whereas the vast majority of national and
local transactions would not be aVected.
Chairman: I am going to move on because I think we
are going to come back to this time and time again. I
want to go back to clarity. Lord Cotter?

Q20 Lord Cotter: In a very, very short time we have
already had an extremely interesting discussion on all
sorts of possible ways of going forward. It is
becoming clear that this measure could be very
complex. You did say in your opening remarks about
potential diYculties that this Directive could
present—that has become clear in a very short time—
which brings us back to the comments you made
about simplicity earlier on and of course this is not to
be rushed. To get onto the main point, it really puts
in focus the necessity for clarity. I am trying to be
clear at this stage and hopefully by the end of it all we
shall all be clear, but can I ask specifically how clear
do you consider the text to be for the use of the
consumer and how could that clarity be improved
without compromising its legal integrity?
Dr Twigg-Flesner: If I understand the question
correctly, it is very much looking at the way
consumers could actually benefit from those rights.
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So we are leaving aside the technicalities of the
Directive and the problems that might cause for the
national departments responsible for implementing
the Directive. The idea is that consumers should be
able to understand their legal rights fairly easily by
looking at either the Directive or, more importantly,
the national law implementing the Directive. The
reason for this is that most consumers, if they have a
dispute, they certainly will not go to court and litigate
this. There is fairly consistent evidence in the UK that
a very, very small proportion of disputes which could
give rise to a legal claim will actually go to the small
claims court or beyond. In Dame Hazel Genn’s study
from about ten years ago her conclusion was that
only about three per cent of all consumer cases which
have a legal claim associated with them—a justiciable
event as she calls it—end up in court and only one per
cent eventually come to judgment. There are a vast
number of cases where consumers try to resolve
things informally, if at all. In that context the rights
should be fairly clear and easy for consumers to rely
on their legal rights and to try to persuade a trader
that he has certain obligations to honour. If you look,
for example, at the chapter on sales contracts in the
Directive there are a several provisions in here where
it would actually be quite diYcult for consumers at a
practical level to enforce their legal rights. There are
a lot of rules which are a little bit half-baked, if you
like. If we take the provisions on delivery, for
example, there is a very clear obligation that goods
have to be delivered within 30 days (if ordered online,
for instance). That seems fine. What is not clear is
what should happen when that 30 day period has not
been honoured. Does it mean that the consumer is
entitled to have his money back and the contract is
brought to an end and he can go elsewhere? Or does
it simply mean that the consumer has to wait until the
trader finally does deliver and in the meantime is
entitled to have his money back? It is a very bizarre
and confusing provision. I am not helping by not
expressing it very clearly; I am struggling to try to
explain the objectives of this provision. We also see
that there is a problem more precisely with the
remedies. The consumer has bought faulty goods and
is now entitled to a remedy under the scheme, he is
entitled to repair or replacement initially which
sounds very good but he does not get to choose, the
trader gets to choose under this proposal. Then there
are various restrictions on the consumer’s
entitlement to a replacement even when the seller
already has the right to choose between them. These
criteria are all fairly vague. In that context, trying to
help a consumer negotiate informally what sort of
remedy might be most appropriate can be quite
diYcult, especially if a trader is quite unwilling to
honour his obligations. This is then hedged about
with more provisos, for example certain rights are not
available if the fault is a minor fault, but what is a

minor fault? Then you have to have discussions
about what makes a fault a minor fault? At what
point is a fault no longer a minor fault? Yesterday, I
was talking with members of the Law Commission
about the example of a car where the windscreen
wiper is defective. Is that a minor fault or is it not a
minor fault? We might think it is a fairly minor fault
and should not entitle the consumer to terminate the
contract, whereas I am told that the Commission
thought it would not actually be a minor fault. There
is a debate as to what is a minor fault and what is not
a minor fault. It is a question of degree. It creates
more room for debate between the trader and the
consumer. It puts another hurdle in the consumer’s
way to getting a remedy. He is then required to notify
the non-conformity within two months. A trader can
automatically say (especially if it is has been more
than two months since the goods were bought), “Well
you have not notified me on time so you are not
entitled to anything”. So we just create more and
more hurdles and it makes it more diYcult for
consumers to enforce their rights. Even the more
basic rights are already fairly complex. In that sense
the clarity in the text from a consumer point of view
is not there. There are too many obstacles in the
consumer’s way to enforce rights easily and without
too many diYculties. The consumer will need legal
advice from a fairly authoritative source to actually
make sense of their legal rights.

Q21 Lord Cotter: I can see that we could or may or
would hope to get to a situation where the regulations
would legally be understandable at that stage to
resolve disputes. To get back to the issue that we have
talked about before, consumers actually buying the
goods, down to the real simplicity, when you are
actually buying the goods you should be really aware
how quickly you have to raise the issue about the
goods and whether you have to return them the next
day or whether you have the two months you spoke
about. It is an issue of clarity too which is very
important but obviously very diYcult to achieve at
the point of sale.
Dr Twigg-Flesner: There is an idea to at least make
consumers aware of the main rights they get at the
point of sale. So when it comes to the right of
withdrawal for example, the idea is that they are told
about this at the time they enter into the contract, but
the question is, to what extent do consumers take
note of this information at the appropriate point in
time. They might only be interested once they have
received the item and then they do not like it; they
might then be interested in trying to return it and they
might then realise it is beyond the 14 days and they
have not taken all this information in. In that sense
there may be a problem with getting all this
information that you are talking about out to
consumers at the appropriate time.
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Chairman: I am very tempted to ask all sorts of
questions, but I am going to hand over to Lady Gale.

Q22 Baroness Gale: It seems from the consumer’s
point of view it is going to be very confusing.
Dr Twigg-Flesner: I think that is right, yes. From the
legal academic’s point of view it is quite confusing as
well. We have already had various conferences where
people have tried to debate what the particular
provisions might mean. This is at the level of
“alleged” experts so how consumers can be expected
to understand it I do not know.

Q23 Baroness Gale: Why is this? Listening to you
now, I think the consumer will be very confused; how
are you going to get that clarity? Why draw up
something that is going to be even more confusing?
Dr Twigg-Flesner: Because it looks pretty in many
ways! It is a nice legal document; the Commission can
be proud of that. More seriously though; I think part
of the problem was that there was already a body of
rules in place and to a large extent what we have here
restates that. There have been some changes and
improvements, but we are also borrowing a lot from
what we had before. I suspect again that there will be
a time element to this; because there was a desire to
have something in place fairly rapidly, the
opportunity to actually clarify the law was not taken
as much as could have been. If the information that I
have been getting is right, there is going to be more of
a time lag in getting this Directive negotiated and
adopted. I think there is a real opportunity to go back
and actually see if we can clarify some of these
provisions and perhaps take out some of the obvious
obstacles to consumers. I know this is trying to
balance the interests of traders and consumers, but I
think it must be in the interests of both parties to have
a fairly clear, straightforward legal framework
without too many restrictions. The incentive has to
be there now to take more time and go through it
again. As you say, does this make sense from the
consumer point of view? Are these rights really going
to be eVective at a practical level? Yes, we can all, as
lawyers, look at these rights and create problem
scenarios then apply these rules and debate how these
rules might work, but as we move to practical
experience that is not going to be helpful for the day
to day problems that consumers will encounter. In
those contexts I think those rights do need looking
at again.
Chairman: I am going to move on to Lady Perry
because I think if we get some sense of scope we might
be able to ask some of the other questions within that.

Q24 Baroness Perry of Southwark: Thank you for
your clarifications so far; speaking for myself we are
still struggling with some of this. We were very
interested to see that in paragraph 12 of your

evidence you suggested the scope of the Directive
might be too limited. How would you like to see the
Directive improved in that context and what would
be the implications of maintaining the current
restricted scope?
Dr Twigg-Flesner: That returns us to an issue which
we have already touched upon at the start. We are
talking about four previous Directives being replaced
by one. The classic example that is always taken and
I will take now as well is the set of rules on the right
of withdrawal, the right of cancellation, the cooling
oV period. This is made available at the European
level in five Directives. It is certainly the Directive on
timeshare, the Distance Selling of Financial Services
Directive, the Consumer Credit Directive and it will
now be in this Directive. I think there may also be one
in life assurance but I am not sure so I may have to
confirm this to you separately.

Q25 Baroness Perry of Southwark: Will this
Directive catch up the others?
Dr Twigg-Flesner: No, it will not. The Timeshare
Directive has already been adopted and has its own
set of rules on the right to withdraw. The Consumer
Credit Directive has recently been revised and now
contains a right of withdrawal as well. Whilst all these
Directives seem to settle on a standard 14 day period,
from memory, the exact rules are diVerent; the exact
scope of the right of withdrawal in these
circumstances is slightly diVerent. There are some
variations; they are not too great but there is
variation. I think when Professor Howells and I came
to talk to this Committee about the Timeshare
proposal, we did make the point that it seemed
slightly odd to push the withdrawal provisions in
timeshare when this Directive was already being
discussed as a proposal. Clearly there is the idea to
have one coherent European law on the right of
withdrawal. To me it would make a lot more sense to
take aspects such as the right of withdrawal or
perhaps information duties which do apply across all
of the consumer Directives, and to regulate those
more coherently in one measure but then apply those
rules across the board. So instead of having a
Timeshare right of withdrawal and a Distance Selling
of Financial Services right of withdrawal, have one
central provision on the right of withdrawal and then
let other Directives “borrow” that. In that way,
national law could also introduce one central set of
national rules on the right of withdrawal and cross-
refer essentially. The question of course then is
whether we would create one general consumer right
of withdrawal which would be applicable in all
consumer contracts, including those not directly
regulated at the European level. I think one example
which the OYce of Fair Trading gave in its response
to the Department of Business, Enterprise and
Regulatory Reform now Business Innovation and
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Skills (BIS) consultation was the Order on extended
warranties which has a 45 day cooling oV period
because there were particular issues associated with
that and there is some concern that if you go too far
you might actually take away the freedom of national
law to regulate diVerently when there is a real need.

Q26 Baroness Perry of Southwark: Presumably there
are some countries that have no right of withdrawal
legislation of their own.
Dr Twigg-Flesner: To the extent that it is not
governed by European law, yes, but all countries have
to have the right of withdrawal in respect of those
contracts regulated at the European level. As far as
distance selling is concerned, doorstep selling and
timeshare there will already be a right of withdrawal.
In other areas where the EU has introduced one more
recently, the national might not actually have one as
yet so there will already be a change there.

Q27 Chairman: Are you saying that it would
probably have been a better approach to have
legislated on issues rather than areas like the right of
withdrawal rather than a broader approach?
Dr Twigg-Flesner: Possibly. I am going to sound even
more German than I am already sounding, but there
is an idea that certain provisions which are common
to all aspects of European law—the right of
withdrawal is one example, information duties are
another—and there is a suggestion that you can have
one baseline Directive law or baseline regulation,
whatever it is to be, which provides a key reference
point for all these areas. If you are going to have the
same basic approach in timeshare and general
consumer rights and financial services, then you
could actually refer back to this general level first and
use that as the main reference point if you like. Going
back to the debate about harmonisation as well, there
is obviously now a thought process going on that
some areas might be excluded from the full
harmonisation scope but certain areas are clearly
open for full harmonisation. Again the key examples
are the right of withdrawal and information duties
where it might make sense to have one coherent,
standardised European set of rules to help the
creation of contracts. Most consumer contracts will
be performed without problems. The vast majority of
consumer contracts go well without any problems; it
is just when you have a problem after contract that
you would have to talk about which rights you have.

Q28 Baroness Gale: What is your view on how
applicable the general consumer information
requirements in Articles 5–7 are? Is there a danger
that these might lead to an overload of information
for consumers? You highlight the lack of clear
remedies, so how easy will it be for consumers to

ensure that their rights under this part of the
Directive are applied?
Dr Twigg-Flesner: Again consumer information rules
have been very popular at the European level from
the word go I think. They have always relied on
greater transparency as an alternative to more
substantive regulation. They have always seen this as
a European tool: either we have the right of
withdrawal or we get information duties or both. The
problem we have had so far is that these information
duties are all fairly higgledy-piggledy; they are very
unstructured. You get long lists of information with
no coherent or logical order to them. In that context
there was already concern about information
overload or confusion rather than clarification to
consumers. The Package Travel Directive for
example contains a long list of items and information
that needs to be provided. The Timeshare Directive,
even in its new form, is equally bad because it
contains a long list of diVerent items of information
not in any particular order; there is no logical order
to them. The advantages of what we have in Article 5
of the Directive which provides the general
information obligation is that it is at least an attempt
to give more structure to it. So there are clear chunks
of information, but there might still be too many
chunks of information. I know there is some research
outside the legal field in the social sciences about the
ability of consumers to absorb information and to
process information, and if they get too much
information at once they will take none of that
information in and rely on it. There is perhaps a
suggestion that there is too much being given to
consumers up front. The assumption is that if you
provide consumers with all this information they are
well informed and they make the right decision.
Whether that is the case with even the small
structured list I am not entirely sure. I think the
benefit is that we do have greater clarity in terms of
how the information is to be arranged. That would
certainly help to make it easier for consumers to
receive this information. Again coming back to the
theme of full harmonisation, perhaps it would have
been nice to have created some standardised
information template in which this information can
be provided. It is still very much down to the
individual traders to arrange this information in an
appropriate manner. In the context of consumer
credit, for example, there is a standardised European
credit information form now that can be used across
the EU for advertising credit and making
information on consumer credit available. That
might very easily have been adopted in a similar form
in this context; you give a general template which
could then be used across the entire EU to make it
easier for traders to present the information in one
coherent, logical manner. The problem is that whilst
the EU has always introduced information duties, it
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has always left the question of what happens if the
information is not given or not given correctly to
national law. The consequences of not complying
with these obligations have always varied and that
looks like it will continue under this Directive
because it is still left to national law to deal with the
consequences of a failure to provide information as
required, so there can still be a lot of variation at a
national level between what should happen: should a
consumer be entitled to terminate a contract if they
do not have all the information? Should they be
entitled to damages if they have suVered a loss? All
these questions are not actually tackled by this
Directive.

Q29 Baroness Gale: Do you think they could be or
should it always be left to the national law?
Dr Twigg-Flesner: I think there is a possibility to
come up with something coherent, but perhaps the
time is not right for this yet. This is one of those
instances where perhaps the Common Frame of
Reference might have assisted because this contains
model rules on appropriate remedies for consumers
and sanctions imposed on traders where information
duties are not being complied with. Whether they are
good sanctions or not is a diVerent matter but there
is a model in there which could have been looked to
and perhaps been borrowed in this context. One
could have decided to introduce, for example, a right
to damages or a right to bring a contract to an end if
certain information is not provided. That said, of
course, what is happening here as well is a link
between this Directive and the Unfair Commercial
Practices Directive which already contains very
extensive information obligations through the
prohibition of misleading practices and misleading
omissions, so failure to provide information. Under
the Unfair Commercial Practices Directive there is
already the possibility to go after traders who do not
comply with obligations. It does not give consumers
individual rights and I think this Directive, to some
extent, opens up the possibility to give consumers
rights in those circumstances, but it is then passed
back to national law which does not really ensure that
there is more coherence and more clarity. I think one
of the areas where there is possibly going to be some
deterrents in terms of traders’ willingness to oVer
goods cross-border is to do with information duties
and the consequences they face of not providing
information. Pushing this back to national law is
probably not particularly helpful for those traders.
Again there is an inconsistency within the
Commission’s own reasoning, if you like, by saying
that we must make it easier for traders to go cross-
border, but something as fundamental as this is not
regulated at the European level consistently and
completely.

Baroness Gale: Thank you. I think you have given a
very good explanation which shows the diYculties
with it all.

Q30 Chairman: Are there other areas, apart from the
consumer credit templates, that we could learn from?
Food labelling is one where there is a lot of work
about consistency going on in Europe; there must be
other areas where information and how the
information is presented and the way consumers
actually understand the information could be
gleaned. Would you have any advice for us on that?
Dr Twigg-Flesner: I am not entirely sure as to how
areas like this are being dealt with. I think the new
Timeshare Directive does deal with the issue more
coherently. I think that contains model contracts in
the annexes which is an example of oVering more
guidance to traders and being more complete. A more
coherent template across the board, perhaps an
annex to the Directive, might help traders generally
because of course these information obligations are
not limited to distance selling contracts, they are
applicable to all contracts. So it might be helpful for
high street traders to know what they have to do to
comply with these information obligations and
perhaps some more guidance as to how you provide
this information when you order goods by telephone
might be useful as well. There might be an
opportunity to provide more guidance and more
clarity in this text.

Q31 Chairman: You said that you support the
principle of one single withdrawal procedure but
question the modalities of the procedure as it is
proposed. Can you explain your reservations about
the proposals on consumer information and
withdrawal from distance and oV-premises
contracts? How would you like to see the provisions
improved?
Dr Twigg-Flesner: This is a technical point I am afraid
where we go into the proposal itself. The basic
intention I think is sound; to have clarity as to how
consumers should withdraw because at the moment
there is considerable uncertainty. There is obviously a
right of withdrawal already but the way this is
exercised varies at national level. When we did the
Consumer Law Compendium we found quite a bit of
variation at national level. To have more clarity I
think is beneficial for traders. However, if we look at
Article 14 of the current proposal, it does make it
fairly cumbersome for a consumer, to exercise his
right of withdrawal. It has to be done in writing or
alternatively through an internet site; if there is a
form on the web to fill in you can do it that way. But
it has to be done in writing in a certain format. Why
should it not be possible, for example, for a consumer
to indicate withdrawal by telephone or simply by
returning the goods? I think that is accepted in some
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countries—you can simply return the goods—but
now it seems you have to withdraw and then do
something else to ensure the return of the goods. The
obligations on traders and consumers respectively are
fairly detailed and I am not entirely convinced that
they are going to be workable in practice. It might
make it very diYcult for consumers in practice to
utilise the right of withdrawal if they have to spend
time writing a letter or filling in a form on the
internet. Not everybody is computer savvy and likes
to do that; they might well not bother exercising their
right of withdrawal. There could be obstacles to
consumers exercising their right to withdrawal. I
think in that sense the more general point comes into
play as well and that is perhaps the lack of drawing on
research from non-legal fields. It is very much a legal
exercise and I know there have been some surveys
undertaken by the Commission as part of its proposal
but there is some research in the social sciences
literature, consumer behaviour literature and so on
that tries to examine how consumers really respond in
certain situations and I am sure there are interesting
findings on how cancellation rights actually work in
practice and what influences the consumer’s decision
in exercising their right of withdrawal. I am not sure
that this has been fully taken into account by the
Commission in drafting this proposal. I think that is
a general problem, that they do not really draw on
this kind of evidence base, the research base that
exists in other fields. It is very much done as a legal
exercise and perhaps less reliance on law and more
reliance on wider research might be helpful.

Q32 Chairman: Are there more lawyers than
sociologists looking at this?
Dr Twigg-Flesner: I get the impression there are, yes,
which is good for us of course.

Q33 Baroness Young of Hornsey: Thank you for
your eVorts to try to make this comprehensible,
particularly to lay persons.
Dr Twigg-Flesner: I hope I am succeeding.

Q34 Baroness Young of Hornsey: I think we will get
there in the end! It is particularly helpful when you
give illustrative examples, so perhaps you could think
about that in relation to the next question. I would be
interested to perhaps have some of those references to
the social science research that you referred to just
now, particularly short and to the point pieces that
might be quite helpful in understanding the area. My
question concerns sales contracts and lack of
conformity. You have concerns in that area. The
chapter on sales contracts applies to mixed contracts
(both goods and services). Again if you could think
of an illustration that would be helpful. What do you
understand by this and do you consider it to be a
useful inclusion in the paper? How would you amend

the chapter to address your concerns, particularly
with regard to remedies in cases of lack of conformity
and this two month time limit within which a
consumer should raise an issue of non-conformity?
We are talking about how consumers behave, what
they understand and how they act. That seems to me
to be a complete minefield for people to try to get to
grips with, so over to you.
Dr Twigg-Flesner: I will try to be concise if I can. On
the first point, the idea of mixed contracts, there is—
certainly in English law and in other jurisdictions as
well—a bit of a debate when you have contracts
which do not just involve the straightforward sale of
goods. If you go to the high street and pick a
microwave you then go to the desk and pay for it.
That is a straightforward contract sale; there is
nothing else involved. However, if you buy a washing
machine or a dishwasher sometimes you have to rely
on someone not just to deliver it but also to connect
it to the water system and so on. So there is a service
element attached to that contract because you
obviously need an expert to do the plumbing for you
and some electric work. So you have varying degrees
at some point between just having the goods, having
goods with a service element to them and perhaps, at
the other extreme, having a contract which is as much
service as it is goods. If you have a fitted kitchen
provided, for example, there is going to be a strong
service element because somebody has to potentially
redo the room where the kitchen is going to go,
replaster it, retile it; there is a lot of service being
provided in this context. There is a question, certainly
in national law, which legal framework deals with
this? English law makes a fairly rigid distinction
between contracts involving the pure sale of goods
and contracts involving sales and services combined.
The main diVerence in English law is with regard to
the remedies. You have one set of remedies under the
Sale of Goods Act when you have a contract of sale.
You have diVerent remedies under the Supply of
Goods and Services Act. The Sale of Goods Act has
a fairly detailed scheme (I will not go into the detail
now); with the Supply of Goods and Services Act
which deals with these mixed contracts in English law
there are no remedies as such. You go back to your
common law remedies which are very vague and
certainly not accessible to the average consumer.
What the Directive seems to be doing with this
definition of mixed contracts is that it is trying to
overcome any national distinctions that might be
made by simply saying that if you have a contract
which involves the supply of goods we will treat it as
a contract of sale for our purposes, so it does not
matter if there is a small service element or a large
service element or even if the service element is
predominant and the goods are almost ancillary.
Whenever goods are supplied our provisions on
conformity and remedies will apply to those goods.
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That achieves simplification and avoids discussions
and classification problems which, admittedly, are
more for national law and more for academics in
many ways; they are nice exam questions usually but
not very practical. In practice you would obviously
find ways around this. It is interesting that the Court
of Appeal got itself into a muddle a couple of years
ago in a case ostensibly under the Supply of Goods
and Services Act but where they then relied on
reasoning in the Sale of Goods Act which was not
applicable at all. There is an instance here where the
UK law might benefit from simplification following
this model. I think the Directive is not very clear and
this is based on discussions I have had with one or
two Commission people about their understanding
of this idea of mixed contracts. Their understanding
is that the provisions on sales apply to any contract
which involves the supply of goods, whether there is
a service element to it or not, whether the service
element is large or not or even predominant. What
they have not really thought about is what they mean
by supply of goods because there are questions of hire
and hire purchase and I think this is not the intention.
I think we are talking about contracts involving the
outright transfer of ownership as it is commonly
understood. On that point I think it is a good useful
inclusion and a useful clarification, and it can help,
certainly from an English law point of view, to clarify
English law. It will make implementation more
diYcult but that is an issue I think has been tackled
anyway. There was an announcement about a White
Paper last week by the Prime Minister about
consumer law which does talk about regulatory
simplification and the distinction between the
diVerent types of contracts is one that has been
identified for action. On the conformity standard
itself, the requirement that goods have to be in
conformity with a contract is essentially retained
from the existing Consumer Sales Directive. That is
a little bit disappointing because it is not the easiest
provision; it is fairly technical and it contains some
very odd phrasing which could have been clarified. If
we take, for example, the requirement that goods
have to be fit for any particular purpose for which the
consumer requires them, this is the case but the trader
has to accept the purpose for which the consumer
requires those goods. It is a very technical way of
expressing this; it is the terminology from the
Directive. I can see by your frown that it does not
seem to make a lot of sense and to me it is very
diYcult to apply; it seems to be a very cumbersome
procedure—what sort of action is required by a seller
to “accept” the consumer’s purpose? Funnily
enough, I do think in this case—this is a very risky
thing to say—that English law has the advantage in
Section 14(3) of the Sale of Goods Act which has a
more straightforward provision I think which could
be a template for this Directive. I say this because the

Directive itself borrows to some extent from an
international measure, the United Nations
Convention on the International Sale of Goods,
which contains a similar provision on conformity for
commercial contracts. Interestingly, that particular
provision borrows from the English provision. Where
it has also perhaps not taken a useful opportunity is
to clarify the kinds of elements of quality that could
usefully be taken into account in identifying whether
goods meet the level of quality expected by a
consumer. In English law we have a long list of
diVerent factors (fitness for all common purposes,
durability, freedom from minor defects, even safety);
other jurisdictions require proper packaging for
example—which incidentally seem to be very
important in the cross-border context where goods
will be sent across borders; if they are not packaged
properly they might get damaged in transit—
appropriate user instructions and warnings and so
on. It would have been helpful in my mind to spell
those out in more detail in the Directive and therefore
ultimately in national laws because that helps to
clarify how this test might work in practice. There
could be some opportunity for clarifying things. I
would also once again emphasise the problem of
remedies. I have touched upon this already, the
remedies in Article 26 again are fairly complex. Not
only do we give the seller the right to choose as
opposed to the consumer which is a policy decision
and debatable, but the restrictions on having certain
remedies, the question of whether the remedy is
disproportionate, whether it is impossible to provide
a remedy, all this, even though there is some attempt
to clarify this, is still pretty vague and still very
diYcult for both traders and consumers to really
make sense of when which remedy has to be provided
in law. I suspect it will all become a matter of
negotiation between trader and consumer and the
law is going to become secondary. There will always
be a risk in that situation that a trader might get the
upper hand on the consumer. Then we have the
provisions where, even though we have this
arrangement of remedies under the Directive, if
certain things do not happen the consumer has the
free choice but if we look at the circumstances when
the consumer suddenly gets the free choice, will these
ever be workable in practice? To take one of the
examples, the consumer gets the free choice of any of
the four remedies provided under the Directive if the
trader has refused to remedy initially. The consumer
says, “This thing is not in conformity, can I have it
repaired or replaced?” and the trader says, “I am not
doing anything”. Now, all of a sudden, the consumer
has the full choice. But if the trader says, “I am not
going to do it” the trader is not going to do it so what
is the benefit of this provision? It seems slightly odd.
Also, the trader must have failed to remedy the lack
of conformity within a reasonable time or without
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significant inconvenience, but that seems to me to be
requiring the consumer to wait until the trader has
actually failed to do this rather than when a trader is
not going to do this. The trader might say, “We can
repair this but it is going to take six months”—does
the consumer have to wait for six months before they
can go for another remedy? Surely not, but the text of
the Directive perhaps could benefit from clarification
on this point. This is almost stylistic; it can be easily
resolved. Similarly, does it mean that only on the
third reappearance of a defect can the consumer
move to a diVerent remedy? These are things that
could be clarified. The final point you raise is the two
month time limit which is an interesting one. It was in
the previous Directive as an option given to the
Member States; Member States were given the choice
to introduce this. Some Member States did; some
Member States did not. I think ten did not of the 25
that were subjects of the study initially. It was not an
overwhelming support by the Member States in
favour of this rule. The argument is that it makes it
easier for traders to close the book on certain
transactions. It also makes it perhaps more
significant for consumers to make the eVort to test
the goods they buy so that things can be resolved
more quickly. But it can also have the eVect of making
it more diYcult for consumers to enforce their rights
because any lack of conformity that is notified to a
trader after more than two months from the date of
sale will allow the trader the opportunity to say,
“Hang on, you could have told me sooner; you didn’t
tell me within two months therefore I am not
providing any remedies at all”. There is this sudden
barrier given to consumers to actually enforce their
rights. Professor Howells and Professor Schulze
made the point in a paper in a book that has just been
published that if you travel a lot and you buy goods
abroad whilst you are travelling you might not even
remember where exactly you bought them until you
go back next time round. You know where the shop
is in a small street in Brussels but you do not actually
remember the name or address and you have thrown
away the receipt (that is very careless, but people do),
and you are next going to Brussels in three months’
time so you are not able to seek a remedy because by
the time you go back it is going to be very diYcult to
overcome the two month notification problem.
Without a receipt of course you will find it more
diYcult anyway. It is just going to create additional
barriers, especially in the cross-border context, which
seems to be non-sensical. It will be diYcult enough at
a national level or at a local level but in the cross-
border context I think you need to be more generous;
if you have to have notification it has to be longer. I
would certainly argue against any kind of notification
because I do not see the need for it.

Q35 Lord Inglewood: Having listened to this
extremely interesting evidence, the conclusion that I
have drawn is that what you are telling us is really

that there are two aspects of this. The first one is that
the legislators need to decide what is the optimum
regime from a consumer protection perspective.
Dr Twigg-Flesner: Yes.

Q36 Lord Inglewood: Logically the best way of
implementing that would be via a regulation which
was proposing maximum harmonisation. If you were
to do that, the problem is that you have essentially
more or less completely Europeanised consumer
protection law and that has a significant political
implication which may well be politically
unacceptable to those who actually put the law on the
statute books. Is that the essential tension as you see
it at the heart of this process?
Dr Twigg-Flesner: One of the essential tensions, yes,
but not the only one. The whole idea of going for this
regulation and possibly combined full harmonisation
as you call it, is that you achieve the essential
regulatory objective which the Commission is using
as a justification for doing what they are doing right
now, which is to create a simplified, better legal
framework at the European level. The Commission
has said in other documentation that wherever
politically acceptable we should go for a regulation as
opposed to a Directive because that achieves greater
simplification. This may be one area where it is not
politically acceptable, as you say, and I think you are
probably right, I do not think Member States will be
too keen for their consumer law to be entirely
Europeanised; we need to have discrete areas such as
air travel where it looks easy enough to try to achieve
something, but the core of consumer law entirely
Europeanised I think is going go be very unpalatable.
However, by going for a Directive you do not
necessarily take away the problems which are one of
the motivating factors behind this current review
which is to achieve greater clarity. There is scope
putting the matter back in the hands of national
legislatures; they still have to implement Directives;
they will still get things wrong occasionally; they will
still not just copy out Directives as they stand. So you
do not necessarily achieve the clarity and
simplification that you might want.

Q37 Lord Inglewood: You recognise that may be the
road down which it will go but looked at from a pure
consumer protection perspective that is the second
best.
Dr Twigg-Flesner: Yes, because with full
harmonisation you have to compromise and you lose
the ability at national level to intervene where there
is a real need. Consumer law is not a technical, nor a
technocratic, issue; it reflects certain societal values
and culture values from the various Member States.
Some Member States have a very high level of
protection for good reasons; others have a lower level
of protection for other reasons and they lose that
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freedom. You might say that in Europe, we are
moving towards European citizenship and we should
be moving towards more coherent European social
models and so on and perhaps one consistent
European consumer policy. However, if we do that,
do we want to be so firmly linked to the internal
market as it is now? Do we want to reduce consumer
law or consumer policy purely as a market building
issue? Or do we really want a good, solid, coherent,
helpful consumer protection regime? If we do then
this is not the way to go forward. We need to have a
much stronger debate about what sort of values we
want to have as part of our European consumer
policy and we have to then divorce it from internal
market considerations.

Q38 Chairman: That would be a good place to stop
but I need to ask you the last question about unfair
contract terms to make sure we have squared the
whole circle. Could you explain the arguments for
and against the extension of the unfair contract terms
provisions to negotiated terms? Could you also
explain how you envisage the grey list system of terms
presumed to be unfair working in practice for both
the consumer and the trader? Finally, how do you
think limiting the black list (not a term I like, I have
to say) to five terms will aVect UK law?
Dr Twigg-Flesner: The current Directive on Unfair
Contract Terms is limited to not individually
negotiated Terms, in other words standard form
contracts. I think one of the reasons behind this is
that German law was a strong inspiration for this
Directive. Of course, Directives never give the eVect
to one particular national law but certain ideas are
picked up at the European level and then broadened
out. Safety regulations, for example, from the UK
influence the European Safety Directive. There are
always ideas coming from a national level and then
elevated to the European level. In the UK the
experience we have had is that we have had an awful
lot of cases, particularly in the construction sector,
where attempts were made to bring about
negotiations over the contract by some means to then
evade the application of the national rules
implementing the Directive. So if you draw a line
between negotiated and non-negotiated contracts
you will find a lot of attempts being made by traders
to manufacture, if you like, negotiations so as to
avoid having their terms subject to the Unfair Terms
Regulations. Basically you go through a standard
form contract and talk through each term and say,
“Are you happy with this?” and argue with the
consumers for the chance to influence the term of this
and therefore it is no longer a non-negotiated term. It
escapes this whole idea about evading the protection
given to consumers, if extended to negotiated terms.
That said, in other jurisdictions it will actually be a
very serious problem in terms of the internal

coherence of those jurisdictions. So German law, for
example, will be particularly opposed to this.
Interestingly, if we look at the draft Common Frame
of Reference which has now been presented in its final
form by the academic groups, the one area—the only
area—where there was no complete agreement
between those involved in drafting this, is with regard
to the section on unfair contract terms where it has
been left open whether that section should govern
only non-negotiated terms or also negotiated terms.
That is one area where there is a dispute even at that
level of academic debate. The Law Commission
looked into unfair terms a few years ago and
presented a very thorough report which
unfortunately has not resulted in legislation, but
again the Law Commission recommended going for
a scheme that applies to negotiated terms as well
because again you avoid the diYculties of
demarcation where the UK legislation applies or does
not apply. I think it would make it easier for
consumers to have the benefit of the Unfair Terms
Directive in those circumstances. Would it make a big
diVerence in practice? I think the vast majority of
consumer contracts will still be based on standard
form contracts. In many ways practically it might not
make a great deal of diVerence, but in those contracts
where you have attempts to create negotiation to
evade the implementation you would rule that out.
There would be a benefit to consumers in that sense.
Yes, there might be legal-theoretical objections to
extending this to negotiated contracts in some
jurisdictions, but ultimately what should be the main
reason for doing this is consumer protection;
focusing on consumer protection would be more
appropriate. The grey list—as it is called and whether
it is good terminology or not again is debatable—
there is an important clarification in this text
compared to the Unfair Terms Directive because it is
now made clear that this is a presumption that these
terms are unfair. So there is an opportunity for a
trader to show in the circumstances of a particular
contract that despite the fact that a term is suspicious,
it might still be fair. One example I can think of is
where the consumer has the benefit of legal advice.
The consumer will enter a particular contract and get
advice on this because it is quite a big contract, for
example a home refurbishment contract where he has
the benefit of an architect who has a legal adviser and
explains to the consumer what each term means. It
might look suspicious under this list but he has had
advice, he knows the implications of it, you could say
at this point he has not walked into this blindly, he
knows what a term will mean and the consequence of
having that term. Perhaps at that point the unfairness
might be rebutted. In most consumer contracts I
think the presumption is that it is going to be very
diYcult for the trader to rebut this presumption. The
only way a trader can do this is by eVectively going
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through the general test of unfairness and saying that
with reference to the test the term does not create a
significant imbalance under the contract nor is it
contrary to good faith. At that point of course if I
may as an aside, the test itself in the Directive as it
currently stands has been transposed into this
proposal—this is the same test as before, but that test
was previously criticised at the various review stages
of the Directive, for example by the Economic and
Social Committee at the European level. It is
regrettable that the Commission has not tried to
clarify this test. There is an opportunity missed here
I think to clarify the good faith test and explain more
clearly what is meant by good faith at the European
level because that is still left very uncertain. English
law, which historically does not like good faith very
much because English law does not like broad brush
doctrines such as good faith, would perhaps benefit
from greater clarity. The judicial House of Lords has
had a chance to deal with this in one case in particular
but their analysis of good faith has not been
universally received positively across the European
Union for example so there is perhaps an opportunity
here to clarify the law in the Directive by perhaps
modifying the test. I think it would be very helpful for
consumers because as long as the term you are
complaining about can be linked to a term in this grey
list then the consumer can start from the assumption
that the term is not binding on him or her and it will
eVectively be for the trader then to prove that the
term is in fact fair. That is quite a high threshold. Will
it work in the informal context? I do not know. That
again is a question that is diYcult to deal with.
Finally, the list of terms which are always unfair, a
very short list and I am not entirely sure whether
those five terms are all particularly significant. The
first one is and the first one matches what we have in
English law in the Unfair Contract Terms Act which
does rule out certain terms in all circumstances. Some
of the others seem to me to be fairly minor terms;
there might be others in the grey list which perhaps
ought to be considered for moving across to the
“black list”. I have had the benefit of seeing a pre-
draft of this proposal before it was oYcially adopted

by the Commission. There was a longer black list and
some of those terms in that black list, as it was then
proposed, I thought were probably better placed
there. There was one term dealing, for example, with
contract variation terms where it would be an unfair
term if that term allowed a trader to vary the contract
without good reason or without giving the consumer
an opportunity to terminate the contract at that point
in time. So where you are locked into a 12 month
contract and after the second month your charges are
increased and you are tied into this, those kinds of
terms would always be unfair. There is some scope for
modifying that black list.

Q39 Chairman: We are going to have to finish
because we are up to time, but I have a list of
questions I could have asked. I suppose the most
basic goes back to a comment you made when you
said is it worth giving up the consumer protections we
have for what we are going to gain by the way this
Directive is presently written and the need to examine
your very comprehensive evidence for where it would
bring benefit and where we need recommendations
that it would not. We are going to have to do a lot
more thinking.
Dr Twigg-Flesner: If you have questions you want me
to deal with in supplementary evidence, by all means
do send me a list and I would be more than happy to
answer in writing.

Q40 Chairman: We may well do that. Thank you
very much indeed. I certainly feel, if still a lot of
material going through my head, further educated
and we are grateful for that. All the Committee have
probably got a lot more clarity about the questions
that they are now going to pursue with other
witnesses. I think we are just pleased that someone in
the world understands all this and will be able to
help us.
Dr Twigg-Flesner: I hope I do. I may be, of course,
completely wrong in everything I have said this
morning!
Chairman: Thank you very much indeed for spending
the time with us. If there is anything else you think we
should know, please do not hesitate to tell us.
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Consumer Focus is a statutory body that champions the needs of consumers across England, Wales, and
Scotland and for postal services, Northern Ireland. We operate across the whole of the economy, persuading
businesses and public services to put consumers at the heart of what they do. The new organisation was the
result of the merger between the National Consumer Councils, energywatch and Postwatch and was formed
on 1 October 2008.

Consumer Focus has the power to take action where markets are failing consumers and to ensure a fair deal
for all—especially the vulnerable and disadvantaged. We want to see consumers central to business and
government decision making, and we work at the European level too, to make sure consumers’ needs are heard
in Brussels. We don’t just draw attention to problems—we used strong evidence base and work with a range
of organisations to champion creative solutions that improve consumers’ lives.

Executive Summary

Confident consumers are good for the Single Market. The more confident consumers are, the more likely they
are to buy goods and services. This, in turn, drives economic growth.

The aim of the European Commission in reviewing the Consumer Acquis (“the Acquis”) and in bringing
forward its proposal for a Consumer Rights Directive (CRD), should be to:

— put consumers at the heart of the EU by simplifying and improving “the Acquis”;

— empower consumers to play a pivotal role in driving the supply side of the EU Single Market;

— establish a high level of consumer protection; identifying gaps in the scope of “the Acquis” and
developing strengthened rights under the CRD where appropriate;

— achieve the right level of harmonisation; and

— future proof consumer protection legislation so that it is enduring and capable of dealing with
situations in the long term.

Unfortunately, however, the CRD appears wholly counter-intuitive to these principles.

The European Commission failed to commission research which would have provided valuable insight into
current consumer concerns and it failed to utilise available data which showed areas of consumer detriment.

We are particularly perplexed by the form and function of the Directive and simply disheartened by many of
its substantive provisions. It is our view that the CRD is poorly constructed making it diYcult for consumers
and businesses alike to understand their legal rights, and that maximum harmonisation is inappropriate for
those sections covering unfair contract terms and consumer remedies. We do not believe that the proposals are
capable of delivering an appropriate framework of consumer protection across the EU. Indeed the proposals
perversely lower the level of protection currently available to consumers in the UK and in other Member
States. More thought and careful consideration should be given to how the CRD will work in practice, as well
as the likelihood for unintended consequences before any substantive changes are made to the existing
consumer regime.
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An alternative approach would have been a Directive that started from the premise of understanding what the
current gaps in existing consumer protections are, one that addressed these concerns and mitigates against
future developments. It would have been useful if an initial draft was rigorously analysed against legal
provisions in Member States; particularly important where maximum harmonisation is being proposed.

With regards to specific measures, the CRD should certainly extend to services, particularly if the service
constitutes the predominant part of the contract. It should not lower consumer protection by reversing existing
legislation which gives the consumer the right to choose the remedy when he/she receives a faulty good. It
should not limit the guarantee period to two years and neither should it add complicated layers to an already
complicated field.

The Lost Voice of Consumers

1. Consumer Focus is perplexed at the lack of evidence based research and information in formulating the
proposed CRD. Whilst there might be understandable reasons for the domination of legal analysis and
technicalities, we believe that such scholarly exercise loses credibility and feasibility if the practical and market
realities of consumers are not taken into account. Indeed, the lost consumer’s voice is counter productive to
the objectives of the proposals.

2. We had expected that such detailed proposals, with its far reaching ramifications, would be backed by
research which explored the current problems consumers face when shopping nationally and cross border.
Consumer Focus would have liked to see research on the nature of the goods and services consumers want to
buy, avenues and types of redress available, hindrances to shopping cross border, and exploration of emerging
and new markets.1

3. Failing the commissioning of relevant research, we had hoped that the Commission would draw upon
available data from Member States. For instance, in the UK there is the UK Consumer Conditions survey,2

which assesses consumer conditions based on consumer ratings of 45 markets using indicators of confidence
and transparency: the ease with which consumers can compare quality and price; the choice available; whether
the purchase lived up to expectations; the protection of consumer rights, and the trustworthiness of advertising
in each market. The Survey highlighted poor performing markets which correspond with data obtained from
Consumer Direct,3 which reveals the highest number of complaints according to markets.4

4. There are also other relevant researches which highlight practical hindrances to cross border trading. The
UK’s OYce of Fair Trading’s extensive market study on internet shopping concluded that delivery and
communication with the trader were key contributors to low consumer confidence in cross-border shopping.
Similarly, UK businesses were more concerned about delivery costs and product suitability than the
regulations they would need to comply with in cross-border trade.5

5. In addition, studies commissioned by the Committee on Internal Market and Consumer Protection
(IMCO) on cross-border e-commerce demonstrate that divergent national regulations are only one amongst
many barriers to cross-border trade such as language, local brand preferences, payment security & fraud,
transport costs, redress and alternative dispute resolutions.6

6. The data on consumer complaints highlights some consumer concerns, concerns which we believe a
Consumer Rights Directive should (but does not) address. The Directive’s failure to tackle consumer concerns
is further compounded by provisions which lower consumer protection. As it stands, the proposals are likely
to have wider eVects beyond the Directive and cross border selling. Contract and Common law in various
jurisdictions stand to be weakened at consumer’s expense, without any evidence to suggest that the objectives
of the Directive would indeed be met.
1 The Eurobarometer surveys that have been conducted in relation to business and consumer attitudes, only provide for quantitative

data of limited value and they do not explore the issues highlighted above.
2 Report for BERR, Consumer Conditions Survey, ipsos MORI, 2008.
3 Consumer Direct is the UK Government funded first tier advice service for consumers. It has regional based advisers specially trained

to give practical advice on all kinds of consumer issues.
4 In 2008, the number of complaints according to markets were as follows: second hand cars purchased from independent dealers

(47,019), mobile phones (31,267), TVs (20,313), mobile phones hardware (20,159), car repairs and servicing from independent garages
(16,176), second hand car purchased from franchise dealers (15,230) upholstery furniture (14,530), women clothing (14,390), internet
service providers (14,246), leather furniture (12,979).

5 Internet Shopping. An OFT Market Study, 2007.
6 IMCO Briefing Note on Consumer Confidence in the Digital Environment, 2007; IMCO Briefing note on Refusal to serve consumers

because of nationality and residence—Distortions in the Internal Market for the e-commerce transactions, 2007; IMCO Briefing Note
on Redress & Alternative Dispute Resolutions in Cross- Border E-commerce Transactions, 2007).
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Response to Specific Questions Raised in the Call for Evidence

Question 1: To what extent is it necessary to update and simplify the existing rules and, if so, why should this be
achieved through the replacement of four Directives by a single Directive?

7. The four Consumer Directives which the CRD purports to replace,7 have developed slowly over a number
of years. The existing Directives have been criticised for their incoherence, gaps and inconsistencies.
Furthermore, some have argued that the principle of minimum harmonisation has led to divergent
applications, with some Member States maintaining the levels of provisions in the Directives whilst others
introduced (or had) additional provisions which were more favourable to consumers.

8. In light of these criticisms, Consumer Focus shares the European Commission’s (Commission’s) desire to
update and simplify the current landscape. We support proposals which aim to raise consumer confidence,
increase legal certainty, consolidate and unify (as far as practicable) and eliminate or reduce administrative
burdens and costs associated with compliance requirements, because ultimately, high transaction costs are
passed on to consumers.

9. A single horizontal Directive could produce a simplified regulatory framework, as long as it: holistically
assesses the current landscape, addresses existing gaps, demonstrates an understanding of existing national
laws, considers how the provisions will work in practice, utilises well defined and consistent definitions and
terminology and future proofs consumer protection legislation, so that it is enduring and capable in the long
term. Unfortunately, as drafted, the CRD does not deliver on the above. It simply brings together four
diVerent Directives into one piece of legislation, by cutting and pasting together texts and then applying the
principle of maximum harmonisation.

10. As it stands, any theoretical advantage of the CRD as a horizontal Directive has been made redundant
by the impractical move to full harmonisation and the substandard substance of the proposals. This is
compounded by lack of clarity in definitions, terminology and scope. As drafted, there are large margins for
errors and omissions when Member States are transposing the CRD into their national laws.

Question 2: Should a single horizontal Directive be desirable, what should its objective be? Where should the balance
between a high level of consumer protection and the functioning of the internal market (for both companies and
consumers) lie?

11. A high level of consumer protection and the functioning of the internal market are not mutually exclusive.
Confident consumers are good for the Single Market. The more confident consumers are, the more likely they
are to buy goods and services. This, in turn, drives economic growth and enhances the functioning of the
internal market.

12. The aim of the European Commission in reviewing the Consumer Acquis (“the Acquis”) and in bringing
forward its proposal for a Consumer Rights Directive (CRD) should therefore be to:

— put consumers at the heart of the EU by simplifying and improving “the Aquis”, making it easier for
consumers (and businesses) to understand consumers’ legal rights;

— empower consumers to play a pivotal role in driving the supply side of the EU Single Market;

— establish a high level of consumer protection; identifying gaps in the scope of the “Aquis” and
developing strengthened rights under the CRD where appropriate;

— achieve the right level of harmonisation. Maximum Harmonisation should only come into play when
market failures become serious and it is obvious that subsidiarity will not solve the problem. Any case
for maximum harmonisation should be supported by evidence that protection at national level would
not be reduced; and

— future proof consumer protection legislation so that it is enduring and capable of dealing with
situations in the long term.

Question 3: How consistent is the draft Directive with the Commission’s broader work on contract law such as the
Common Frame of Reference?

13. There is no evidence to suggest that there has been a consistent approach between the broader work on
contract law (the proposed Common Frame of Reference) and the CRD. Although it was initially thought
that the work on the Common Frame of Reference would inform the CRD and vice versa, as highlighted in
the Commission’s 2005 report.8 For instance, there does not appear to be uniformity or consistency in
7 Directives on doorstep selling, distance selling, unfair terms and consumer sales.
8 First Annual Progress Report on European Contract Law and the Acquis Review COM (2005).
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definitions which are present in the DCFR and the CRD. The DCFR extends the definition of consumer to
cover “mixed purposes” contracts, the protection is extended to software and digital content, the consumer
has a free choice of remedies, there is no duty for the consumer to pre –notify lack of conformity to the trader
and the commercial guarantee is expressly transferable to subsequent buyers.

Question 4: To what extent does the draft Directive succeed in providing a clear indication of the rights of consumers?
How might the accessibility of the information contained in the Directive be improved?

14. Evidence suggests that consumers are not suYciently aware of their rights.9 Unfortunately, this Directive
is not likely to improve consumers’ understanding. Aspects of the proposals are unnecessarily vague, complex
and subject to arbitrary interpretations. For example, the Directive introduces the concept of “minor” defect
and prohibits consumers from being able to rescind a contract where the defect is minor.10 The Directive does
not however define what “minor” is, perhaps because it is such a subjective test, which rests on diVering
opinions. The CRD as drafted needs a competent legal advisor to inform the consumers of his or her rights.

Question 5: To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With
reference where possible to practical examples, what do you consider its strengths and weaknesses to be?

15. We do not believe that it is desirable or feasible to impose maximum harmonisation across the entire
package. The diYculties are particularly acute for unfair contract terms, which are based on principles, not
prescriptive definitions. In the UK there are a number of regulatory bodies such as the OYce of Fair Trading
and the regulators for communications, energy, water and financial services, who have powers to decide
whether contract terms are unfair and have taken action against industry practices. Examples include:
mortgage exit administration fees; and the bank default fees cases that have now been found to be unfair by
the UK courts. It is diYcult to see how maximum harmonisation can work here or in member states with
diVering contract law jurisdictions and developed common law, even with the introduction of Comitology
procedures.

16. Minimum harmonisation ensured that Member States could retain existing provisions, which where
sometimes not related to consumer law specifically and which sometimes oVered higher protection than the
harmonised standard. As drafted, maximum harmonisation would produce the strange result whereby explicit
consumer protections under consumer legislation are so low that consumers and their advisers are forced to
rely on other legislation eg contract law.

17. In addition, the proposal to fully harmonise would only result in Member States scrambling to preserve
existing consumer protection in their countries, for instance the UK will push for the retention of the right to
reject, which is unavailable in some Member States, resulting in even more fragmentation and defeating one
of the alleged key objectives. It also goes without saying that maximum harmonisation limits the scope of
Member States to provide additional protection where appropriate or indeed in new and developing markets.

18. Perhaps more importantly, there has been lack of evidence to convince or even to suggest to Member States
that maximum harmonisation will make it easier for businesses to sell cross border or enhance consumer
confidence when shopping cross border. For example, there is no evidence to show that businesses will increase
cross border trade if the cost of compliance decreases, nor is there evidence to suggest that an increase in cross
border trade will deliver consumer benefits in terms of greater choice, improved quality and reduced prices.
Put simply, the case has not been made for full harmonisation. Consumers are however being asked to take a
leap of faith at what can only be described as potential consumer benefit. In contrast, there are real, actual and
tangible threats to the rights of consumers under this proposal.

Question 6: Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear?
To what extent should the provisions apply more broadly to other consumer legislation, such as the timeshare
(94/47/EC) and package travel (90/314/EC) Directives?

19. The CRD’s scope is patchy and at times, cuts across itself. For example, financial services do not usually
come within the scope of the Acquis, however, we note that banking, payment and some mortgages fall within
the scope of the Doorstep Selling Directive and while for the UK this replicates what already exists, we would
welcome further clarification for their inclusion.

20. It is disappointing to see that digital goods and services are not fully reflected in the scope of the Directive.
Evidence suggests that digital goods and services are one of the most likely products to be traded cross border;
such products are also likely to grow in the coming years.
9 Study for the EP “Consumer experience of legal guarantees—transposition and implementation of the two years quarantee contained

in the Sales Directive” PE 416.204, January 2009.
10 Article 26(3).
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21. The huge growth in digital technologies and consumers’ increasing reliance on computers in their daily
lives gives rise to a growing and acute need for consumers to have remedies for digital or technological
contracts; including software downloads, made available to them in the same way they are for goods. This will
help boost innovation and for consumer confidence in new technologies to remain strong.

Question 7: Articles 5-7 of the draft Directive include a number of provisions on consumer information. What are your
views on the general information requirements, the provision on the failure to provide information and the specific
information requirements for intermediaries? What is your view on the application of the full harmonisation principle
on the information requirements?

22. Consumer Focus is unsure as to the scope of the information requirements under Article 5 to 7,
particularly when read in conjunction with the maximum harmonisation provision. For instance Article
5(1)(a) refers to “the main characteristics of a product”. The definition of a “product” is wide and can include
food and or medicines. It is unclear whether or not these are within the scope of the Directive.

23. In addition to the information requirements under Article 5 and 7, the CRD provides for additional
information requirements11 for distance and oV premises contracts.12 We are however concerned at the point
in time in which the CRD stipulates that information for service contracts can be provided under Article 11(4).
For example, information under Article 9 (b–f) can be provided for services after the service have begun. Also,
it would seem that the requirement to provide information about codes of conduct and dispute settlement is
limited to distance and oV premises contracts. However, such an obligation would be a useful requirement
under Article 5, so that all consumers can benefit from information about codes of conduct and dispute
resolution.

24. We would also like to see other matters fall within the scope of the information requirements. For example,
consumers would find it useful to know that they have a right to a full refund after the trader’s obligation to
deliver has elapsed (30 days or the specified period agreed between the parties). We are also concerned that
Articles 5 to 7, which deals with information requirements, leaves Member States to deal with breaches of the
information requirements (member states must provide eVective remedies).13

25. In 2007, Consumer Focus predecessor organisation (National Consumer Council) in conjunction with the
Better Regulation Executive published guidance on regulated Information.14 The guide sets out useful
principles to follow when considering requiring third party organisations such as business to provide
information to consumers, or reviewing the eVectiveness of existing requirements. The Commission may
benefit from drawing on the best practice and principles in the guidance.

Question 8: What are your views on the provisions regarding consumer information and the right of withdrawal for
distance and off-premises contracts including: the information requirements; the length of the withdrawal period; the
modalities for exercising the right of withdrawal and associated obligations; the exceptions from the right of withdrawal;
and the overall exceptions from the provisions?

26. The extension of the withdrawal period to 14 days15 is a much welcome development. However, this
extension is complicated by the diVerent points in which the withdrawal period begins. For an oV premises
contract the withdrawal period begins from the day when the consumer signs the order form or receives a copy
of the order form on durable medium. For distance contracts the withdrawal begins, in the case of goods, on
the date of delivery, in the case of services, the date of the conclusion of the contract. We believe that the
prescription on the diVerent starting points could be simpler.

27. Furthermore, Article 14 provides for how a consumer must exercise his right of withdrawal,16 by using
a standard withdrawal form. Member States cannot deviate from the prescribed standard withdrawal form,
or add any requirements to the standard withdrawal form. We are concerned that simply returning the goods
would not suYce as withdrawal from the contract and are of the opinion that it ought to.
11 Article 9–11 (CRD).
12 Article 9 obliges the trader to provide the information under Article 5 to 7 and to provide added information regarding delivery and

payment, conditions and procedures for exercising the right of withdrawal, address for directing complaints, information regarding
codes of conduct and how they can be obtained, information relating to amicable dispute settlement.

13 Article 6(2).
14 Regulated Information: a guide for policy–makers Marther Goyder and Steve Brooker, Better Regulation Executive and National

Consumer Council.
15 Article 12.
16 “inform the trader of his decision to withdraw on a durable medium”.
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Question 9: What do you consider to be the rationale behind the rules governing the lack of conformity of goods,
including the proposed new hierarchy of remedies? What are their implications? How might they be applied practically?
If necessary, how might they be amended?

28. The provision for non conformity significantly reduces consumer protection. As drafted, UK consumers
will no longer have the right to reject faulty goods and receive a full refund. This fundamental right and
protection helps to redress the balance of power between the bargaining position of the buyer and seller, which
in turn, empowers them to make claims for remedy or enforce the implied conditions of quality that pass under
a sales contract; namely that goods are fit for purpose, be of satisfactory quality and meet their description.
The buyers’ right to reject thus acts as an essential check on product quality which inspires confidence, drives
up industry standards, encourages retailers to innovate around the needs of consumers, acts as a cost eVective
way of resolving disputes quickly, prevents consumers getting trapped in a cycle of repairs and mitigates
against unreasonable seller behaviour which undermines the trust between the parties.

29. The unavailability of the right to reject is further compounded by the transfer of choice as to which remedy
to provide to the trader. Under the Directive, consumers are entitled to a repair or replacement, price reduction
or rescission of the contract.17 However, these remedies are compromised by the trader having the choice of
which remedy to oVer.18 We are perplexed by such a shift in favour of the trader. Consumers who already face
practical and logistical challenges when shopping cross border will certainly not feel confident or inspired to
trade cross border with such low remedial protection, especially one which the trader gets to choose.

30. In addition to the trader having the choice of “price reduction”, there is no clarification on how the price
reduction is to be calculated. There will be considerable uncertainty as to how reductions are to be calculated
or calculations will be done arbitrarily. It should also be noted that rescission is only available for lack of
conformity which is not minor. Without clarification of what the subjective word “minor” means, this is bound
to lead to further uncertainties.

Questions 10, 11, and 12: To what extent is it appropriate to exclude negotiated terms even if any of those terms
appear on the “black list” of terms always considered to be unfair? To what extent are the lists as proposed suitably
comprehensive and are the general principles for additional terms robust enough? Is the procedure for determining when
a “grey list” term (those “presumed to be unfair”) can be used sufficiently clear?

31. The Unfair Contract Terms Directive is broad ranging and is meant to promote a more principles based
approach to regulation. We are sceptical about whether the regime for unfair contract terms can become
completely “maximum harmonised”.

32. The concept of comitology or, delegated decision-making, is not a new one having been used in other areas
as a means to bring further harmonisation across the EU. It is perhaps most commonly used in the financial
services sector, where there are three so-called Lamfalussy committees.

33. In similar view, the Commission has proposed that a new comitology process be introduced as part of the
CRD to consider unfair contract terms. Unlike the Lamfalussy committees, however, which are concerned
with standards of regulatory performance, the Commission has sought to introduce comitology for legal
provisions that relate to the substantive legal rights that are transmuted under a business-to-consumer
contract. These give consumers the right to seek legal remedy, and are far more complicated.

34. We agree with the Commission that establishing a “black list” of terms considered to be unfair in all
circumstances and render a contract null and void will improve legal certainty, and we also see merit in an
indicative “grey list”. Assuming that the lists are a non-static or iterative process, our concern about the
introduction of comitology for unfair contract terms lies in exactly how these lists will be developed. If terms
thought to be unfair are to be allocated to the lists via this new comitology process, who will decide this?

35. The proposed CRD, does not specify the precise scope of the new comitology process, how any committee
will be constituted nor, indeed, its interaction with either (a) the regulatory authorities, or (b) the local courts
all of whom have the ability to make decisions about a term’s unfairness. In the UK alone, there are already
more than five regulatory authorities covering diVerent industry sectors which hold enforcement powers under
the Unfair Contract Terms Directive, including:

— The OYce of Fair Trading (OFT).

— The OYce of Communications (OFCOM).

— The OYce of the Water Regulator (OFWAT).
17 Article 26(1).
18 Article 26(2).
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— The OYce of the Gas and Electricity Markets (OFGEM).

— The Financial Services Authority (FSA).

36. In its broadest terms, the Commission thus makes the assumption that a large part of “the Acquis” can
readily be maximum harmonised simply by establishing a new comitology process for unfair contract terms.
But, we question whether this is really desirable or practicable, particularly when there are other bodies who
can also decide and interpret whether terms are unfair. In other words, there will continue to be diVerent rules
across diVerent Member States in any event. This will be particularly acute where: regulatory bodies have
already taken action against industry sectors for their unfair contract terms. Practically speaking what would
be the subsequent impact on these sectors? The FSA, for example, has already taken a number of high profile
actions against banks and building societies in respect of their mortgage exit administration fees, whilst the
whole of the banking sector is currently awaiting the outcome of a High Court Case on bank account default
fees brought by the OFT. Should the OFT case be upheld, substantial changes will need to be made to all bank
current accounts.

37. Given that some Member States have common law jurisdictions and consumers are able to take a private
right of action against the seller, it is debatable whether any legal court could subvert their “will” or decision-
making power to that of an EU committee, and consumers are further able to seek voluntary redress from an
Ombudsman scheme such as the Financial Ombudsman Service in the UK who is tasked with making a
decision based on what is fair and reasonable in all the circumstances.

38. In all cases, an opinion expressed via “Comitology” might be persuasive, but it could not be conclusive.

3 April 2009

Memorandum by Which?

Which?

1. Which? is an independent, not for profit consumer organisation with around 700,000 members and is the
largest consumer organisation in both the UK and Europe. Which? is a member of the EU consumer umbrella
body BEUC and of Consumers International. Which? is independent of both Government and industry,
actively campaigns on behalf of all consumers and is funded through the sale of its range of consumer
magazines and books. In addition, Which? has been granted powers to bring enforcement action in the UK
for breaches of specific consumer protection legislation.

2. Given the implications of the proposed Directive, Which? is playing a leading role in working with senior
members of the European Commission, the European Parliament and the Department for Business,
Enterprise and Regulatory Reform to ensure that the interests of UK consumers are protected.

Summary

3. Which? is seriously concerned that the proposed Directive (“Proposal”) will undermine the consumer rights
that UK citizens currently enjoy. While Which? supports, in principle, eVorts to simplify and modernise
consumer protection legislation and create a fully functioning single European market, we cannot support the
Proposal in its current form because:

— The Proposal seeks to remove some important and highly valued consumer rights in the UK (eg the
right to reject faulty goods and the right to seek a remedy for faulty goods for up to six years19 from
the date of purchase), as well as in other Member States.

— The scope of the Proposal is unclear and so the true impact of the proposal has not been (and cannot
be) properly assessed.

— We do not believe the Proposal will deliver the promised increase in cross border trade—there are
other, more significant barriers that will continue to exist, notwithstanding harmonised consumer
contract laws.

— The Proposal is based on the principle of maximum harmonisation and (i) the reality is that there will
still be significant divergence at a national level; and (ii) we believe most if not all the Commission’s
objectives could be achieved with minimum harmonisation at a high level.

— The Proposal is overly complex: the Commission has added new uncertainties rather than removing
existing complexities/anomalies.

— InsuYcient steps have been taken to “future proof” the Proposal.
19 Five years in Scotland.
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The Overall Objectives and Underlying Principles

A case for reform?

4.Consumers do not understand their consumer rights well and as a result, they are unable to enforce them
eVectively. Overly complex consumer protection legislation is partly to blame.20 There is also a case for
“taking stock” and reviewing whether current legislation is still fit for purpose. As the law has developed
piecemeal over time, some anomalies and loopholes have crept into the system and these should be addressed
(eg the definition of consumer is inconsistent). It is also important to ensure that the law is capable of dealing
with the new challenges provided by the “digital age”.

5. Developing a fully functional single European market has the potential to deliver considerable benefits for
consumers right across the EU, including the UK. This is also an objective that Which? does, in principle,
support.

Reform should not reduce consumer protection

6. However, these two objectives—consolidation, modernisation and simplification of consumer protection
legislation on the one hand, and developing a fully functioning single European market on the other—should
not be confused. In particular, reform of consumer protection legislation should not result in the sacrifice of
existing rights for the potential benefits of a single market, not least because:

— There are a large number of barriers to cross border trade and the development of the single European
market—we doubt that the lack of harmonised consumer contract laws is either “the” or “a” key
barrier.

— Primary barriers include territorial IP rights; diVerent fiscal and regulatory regimes; exclusive
distribution arrangements; consumer concerns such as privacy, payment security, practical diYculties
enforcing consumer rights etc.

— Latest Eurobarometer survey evidence21 shows that most traders will not increase their cross border
sales even if consumer laws are harmonised.

7. Further details are provided in Annex 2. In summary, it is clear that confident consumers cannot freely shop
cross border, and this will not change simply as a result of harmonising consumer contract law. This does not
mean attempts to further harmonise the law should be avoided, but it does, in our opinion, mean that no
reduction in the level of consumer protection is justified, especially as the Proposal applies to all consumer
contracts, not just cross border transactions.

Have the rules been simplified?

8. Ensuring consumer protection rules are as simple and coherent as possible is absolutely fundamental to
increasing consumer confidence. Despite developing consumer confidence and simplifying existing rules being
two of the European Commission’s objectives, we believe this Proposal falls far short in this regard. For
example:

— the Proposal introduces new uncertainties (eg what is a “minor defect”, what is “material possession”
etc); and

— the Proposal maintains artificial distinctions, for example:

— While the move to a common withdrawal period of 14 days is welcome, the certainty this brings
is undermined because the start point for the withdrawal period varies according to what you
buy and how you buy it.

— The draft states that when a good is faulty and is replaced by the seller, the two year limitation
period re-starts but if the faulty good is repaired rather than replaced, the limitation period does
not re-start.

9. Of course, easy to understand legislation is also in the interests of business, as compliance costs and costs
associated with unnecessary customer disputes will be reduced.
20 For example, consumer rights vary depending on exactly what and how you buy goods and services. See Annex 1.
21 2008 Flash Eurobarometer (Flash EB, number 224). In total 74% of traders claimed that harmonised laws would make little or no

diVerence to their cross border activities.
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The Commission has not adequately justified its approach

10. Although consumers should be at the heart of the Proposal, Which? is concerned by the absence of any
qualitative research to identify the needs and concerns of consumers when shopping both domestically and
cross border. We are also concerned that the true impact of the Proposal does not seem to have been properly
assessed, and so welcome the European Parliament’s request of the Commission to provide a more detailed
impact/cost-based analysis.

Full Harmonisation

11. Which? recognises the potential benefits that a maximum harmonisation approach could bring. However,
we believe that the reform objectives could be met using a minimum harmonisation approach with consumer
protection set at a high level. In such a scenario, there would be de facto maximum harmonisation (as there
would be little need for individual Member States to “go further” in national legislation) and this would lead
to a significant reduction in the stated costs to business of trading cross border.

12. Which? does not generally support a maximum harmonisation approach for the following reasons:

— Our experience shows that maximum harmonisation normally involves an unnecessary battle to
preserve existing consumer rights (eg the Consumer Credit Directive).

— It limits the scope of the Member State to provide additional protection where it feels it is appropriate
eg to reflect national practices.

13. In addition, Which? does not support a maximum harmonisation approach in relation to this specific
proposal because:

— Maximum harmonisation is not necessary to increase consumer confidence when shopping cross
border.

— Minimum or targeted harmonisation could also achieve the Commission’s objectives, but without the
“pitfalls” associated with maximum harmonisation.

— It is inconsistent with the principles based regulatory approach of the Directive on Unfair Contract
Terms in consumer contracts.

14. Which? also notes that in any event, the Proposal if implemented as currently drafted would lead to
significant divergence at a national level, particularly if provisions of national general contract law are outside
scope (see “Scope” below).22

Scope

General

15. In principle, the Proposal should apply in full to all consumer purchases of goods and services, with clearly
drafted exemptions as appropriate.

16. Currently the scope seems muddled and unjustified.23 The scope is unnecessarily complex—probably best
evidenced by the wording of Article 3 (Scope) itself—and the detailed provisions would benefit from clear
statements that certain issues are “outside scope”.24

17. Recent Commission statements raise serious concerns about the scope of the Proposal. The Commission
has indicated that provisions of general contract and/or civil law are outside the scope of the Proposal. If so,
this needs to be clearly set down in the Proposal—there is currently no indication that this was the intention.
The Commission should also undertake—and publish—a country by country analysis to determine which
rules are and are not within the Proposal’s scope.

Extending the scope of the Proposal

18. Which? believes that the Proposal should apply in full to (i) digital goods and services; and (ii) the
provision of services in general. In particular the provisions on legal remedies should apply to both, because:

— They are easily traded cross border.

— Significant consumer detriment can arise with the provision of services.
22 Other examples include (i) contractual terms reflecting national legislative and/or regulatory provisions cannot be assessed for fairness;

(ii) general terms are open to national interpretations eg the general test for fairness (Art 32); “reasonable”; “adequate”; “material”.
23 For example, even though services are easily traded cross border and frequently cause consumer detriment (see the OFT report

“Consumer Detriment—assessing the frequency and impact of consumer problems with goods and service” (OFT992, April 2008),
services are excluded from the provisions on legal guarantees.

24 eg the Proposal states that the provisions on unfair contract terms apply to non-negotiated terms. A clear statement that Member States
may maintain their national rules on individually negotiated terms would be helpful.
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— The diVerence between goods and services has become increasingly blurred eg downloaded products.

— “Bundled” goods and services contracts are increasingly common, and consumers often face
diYculties obtaining a remedy where it is not clear if the fault relates to the good or the service.

General Consumer Information Provisions

19. Properly informed consumers are confident consumers, but the real objective should be to ensure
consumers receive the right information in the best format. Summary boxes for credit cards and traYc light
labelling are good examples of eVective information provision. The legislation should not permit—or
encourage—traders to absolve themselves of liability by providing excessive information to consumers.

20. We believe the Proposal should also place a greater emphasis on what consumers really need to know. For
example, the obligation that intermediaries inform consumers where the Directive does not apply is a good
start, but the consumer really needs to know what this means in practice ie no right to cancel. Similarly, some
information is very important—the Proposal should require that this is provided to the consumer in a
prominent manner.25

Consumer Information and Withdrawal Right for Distance and Off-premises Contracts

General

21. Which? welcomes the proposal that the withdrawal period be extended to 14 calendar days in all
circumstances. However, the rules could benefit from further simplification as the start of the withdrawal
period varies depending on what is purchased and how the purchase takes place. Which? would propose:

— for goods contracts, the withdrawal period ends 14 days after delivery of the goods; and

— for services contracts, the withdrawal period ends 14 days after the contract is concluded.

22. It should be as easy as possible for consumers to cancel contracts—there should be no unnecessary hoops
to jump through. The standard withdrawal form is a welcome development in this regard, providing that
traders cannot require consumers to use this rather than any other means of cancellation.

Consequences of withdrawal

23. Which? has a number of concerns with the provisions on this issue. Key concerns are:

— Diminished Value—traders should not be entitled to pay a reduced refund as compensation for any
reduction in the retail value of cancelled goods. This will lead to unnecessary disputes, deter online
trade and significantly undermine the rationale of the cancellation rights.26

— Early performance of services contracts—consumers should be able to request/consent to early
performance, but such consent must be properly obtained by a positive act by the consumer.27

Cancellation period where consumer not informed of his right to cancel

24. For oV-premises contracts, the current UK position is that the right to cancel continues until seven days
after the consumer is informed of his right to cancel. This creates a strong incentive for traders to inform
consumers of their rights and a strong deterrence against non-provision of information and poor performance
under the contract.

25. The current proposal that the right to cancel is lost after three months even though the consumer is not
informed of his right would represent a significant step back for UK consumers, would encourage poor
25 A good example would be where the right to cancel exists.
26 Advocate General Trstenjak has recently expressed similar views to the European Court of Justice: Pia Messner v Firma Stefan Krger

(C-489/07).
27 Which? believes that there are non-emergency circumstances in which consumers need the contract to be performed before the end of

the cancellation period. The current proposal that where a contract is cancelled the trader bears the cost for any works completed
during the cancellation period will deter traders from servicing this genuine consumer demand.
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practice by traders and would be inconsistent with the case law of the European Court of Justice.28 It is also
inconsistent with the approach adopted under the revised Timeshare Directive29 and the recommendations
set out in the Common Frame of Reference.

A right of withdrawal for distance contracts for accommodation, travel etc

26. Which? would like to see the Proposal incorporate a right of withdrawal that is applicable to distance
contracts for accommodation, transport, car rental services, catering or leisure services. Currently such
contracts benefit from a blanket exemption from the right to withdraw. We do not believe this position is
justifiable because, for example, from the consumer’s perspective, the rationale for having the right to cancel
is the same; there will often be legitimate reasons for cancellation and in many situations; and cancellation will
not result in any detriment to the trader. Which? also has experience of the exemption from the right to cancel
being abused by traders.30

Lack of Conformity

27. The proposed remedies for non-conformity represent a key area of concern for Which? with the draft
proposals. Our concerns can be summarised as follows: the draft proposals:

— Do not provide for an initial right to a full refund as is currently provided for under UK legislation.

— Limit the liability of the supplier to two years, compared to the current six years (or five years in
Scotland) under UK legislation.

— Provide the supplier with the choice of remedies, rather than the consumer, reversing the position
under UK law (as well as in many other Member States).

— Limit the remedies available for “minor” defects.

28. Further details (including some practical examples and case studies) regarding why the current UK rights
and valuable and should be retained are provided in Annex 3.

29. Which? believes that, if implemented, an EU wide two year limitation period would have a significant
impact on sustainability and environmental policies, as there would be little incentive for companies to
manufacture products that would last significantly longer than two years. Which? has anecdotal evidence that
manufacturers engage in “value engineering” to ensure products last no longer than they need to. We also
understand that some manufacturers employ “in-built obsolescence” so products fail after a set period. We
would expect the use of such practices to increase with a short, standardised limitation period.

Unfair Contract Terms

30. Which? welcomes the introduction of a “black” and “grey” list of unfair terms, and some of the
clarifications introduced into Articles 30 and 31. However, we think there are still improvements to be made,
for example:

— It should be clear that both oral and written contract terms are covered.

— The emphasis should be on the lack of negotiation with the consumer, rather than when the contract
was drafted.

— There should be a clear statement that where unfair terms have caused the consumers to pay
additional charges, these should be refundable in full.

31. We are also concerned with the wider implications that a maximum harmonisation approach on unfair
contract terms. In particular, Which? is concerned that the proposals threaten:

— The validity of existing case law on unfair terms.

— The validity of existing decisions by regulators on unfair terms.
28 Heininger (Case C-481/99), where the ECJ said that a consumer will not be able to exercise a right unless and until he is told that the

right exists. Although the case of Hamilton (C-412/06) is often cited in support of a long-stop date for the end of a cancellation period,
this can be distinguished from Heininger on a number of grounds, not least because in Hamilton the consumer was informed (albeit
defectively) that he had a right to cancel.

29 Article 6(3)(a) Directive 2008/122/EC, where a one year extension applies.
30 Which? often sees companies seeking to rely on the blanket exemption to prevent consumers making changes to an existing booking

eg to correct misspellings of passenger names on the basis that such a change represents a cancellation and “re-booking” whereas the
reality is just a simple amendment.



Processed: 08-07-2009 18:44:45 Page Layout: LOENEW [E] PPSysB Job: 427483 Unit: PAG2

30 european commission’s proposal for a directive on consumer rights: evidence

— The current, successful operation of the Financial Ombudsman Service.

— Valuable existing rules and regulations, such as the unfair relationship test under the Consumer
Credit Act.

3 April 2009

Annex 1

How Consumer Rights Vary Depending on What and How You Buy

Sale of Goods contracts vs Supply of Goods and Services contracts

Your rights as a consumer will vary depending on whether the product is just supplied or whether it is supplied
and fitted by the trader.

For example, consider the purchase of a washing machine:

Supply only Supply and fit

Relevant legislation Sale of Goods Act 1979 Supply of Goods and Services Act
1982

Right to reject Yes, for a reasonable period after Yes, until the contract is aYrmed
purchase ie until the goods are accepted. after a fault develops.

Right to repair or Yes, for up to 6 years after purchase.
replacement
Rights to rescission Yes, with a deduction for usage.
Burden of proof Month 1–6: dealer

Month 7!: consumer

How the purchase is financed will also affect your consumer rights

Take the example of a consumer buying a car.

Having identified the make and model they wish to buy, most consumers will then focus on how the purchase
is to be financed; their decision making process is driven by cost and it is unlikely that there will be much if
any consideration of the nature of the finance agreement they sign. A single legal position for consumers that
applies however the purchase is financed would therefore be beneficial. Indeed, from the consumer’s
perspective, how the car is financed should not be relevant to determining the consumer’s legal position in the
event the car turns out to be faulty. The impact the type of finance can have on the consumer’s legal position
is illustrated below:

Cash/loan/many credit Hire Purchase Conditional Sale
agreements

Relevant legislation Sale of Goods Act 1979 The Supply of Goods Sale of Goods Act 1979
Implied Terms Act 1973

Claim against Dealer Finance company Finance company
Right to reject Yes, for a “reasonable Yes, for a “reasonable Yes, for a “reasonable

period” after purchase period” after the fault period” after purchase
develops

Right to repair Yes No Yes
Right to replacement Yes No Yes
Rights to recession Yes, with deduction for No Yes, with deduction for

usage usage
Rights to damages Yes Yes Yes
Burden of proof Month 1–6: dealer Consumer Month 1–6: dealer

Month 7!: consumer Month 7!: consumer
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Annex 2

Barriers to Cross Border Trade

Lack of consumer confidence is a significant issue

We agree a lack of consumer confidence is a critical issue that needs to be addressed if levels of cross border
trade is to be increased significantly. However, this lack of confidence reflects a wide range of concerns, all of
which need to be addressed appropriately—there is no silver bullet, and we should not make the mistake of
believing that there is.

A lack of consumer understanding about the rights that exist when shopping cross border does have a
significant chilling eVect on cross border trade. However, the average consumer is also deterred by a range of
other issues, including:

— Privacy concerns eg how their personal data will be used.

— Security concerns over payment systems (especially online).

— Practical diYculties associated with obtaining after-sales care, particularly if there is a fault with the
product/service eg the cost and time associated with returning goods cross border, language
barriers etc.

— Language barriers and cultural diVerences.

— Lack of an eVective cross border redress mechanism and the practical diYculties of seeking redress
in another country.

It is by no means clear that the lack of harmonisation in contract law is the most significant of these barriers.
In fact, when the European Commission consulted European Consumer Consultative Group (ECCG)
representatives, the practical diYculties associated with cross border shopping were identified as a key
consumer concern.31 It is a false assumption to assume that simply addressing the issue of non-harmonised
contract laws will enable these other barriers to be overcome.

Although the European Commission has identified that compliance costs for companies trading cross border
are significant, it is not certain that a reduction in such costs will lead to increased levels of cross border trade.

Survey evidence suggesting the majority of businesses not currently trading cross border would consider doing
so were the associated costs to be reduced does not prove this assertion. As noted above, recent Eurobarometer
evidence indicates that many traders will not increase cross border trade simply because consumer laws are
harmonised cross border.

Confident consumers are not freely able to shop cross border

It is also extremely important to note that even where consumers are confident to shop cross border, there are
many situations where they are simply unable to do so. There are many reasons for this, for example:

— IP-based restrictions—intellectual property rights are often licensed on a country by country basis
and as a result cross border sales can be—and are—prohibited. The iTunes complaint made by
Which? in 2005 is a good example.32

— Exclusive distribution arrangements—within such a system, particularly one that is aligned along
national boundaries, there is little incentive for traders to engage in cross border sales. For example:

— a manufacturer will know what the national demand is for his products and will supply his
retailers accordingly. The practical result is an incentive for the retailer to focus on his own
market; and

— members of an exclusive distribution system will be aware of the commercial intentions behind
the system and will assume that selling outside their designated area will not be met with
approval. The threat— whether real or fictitious—of having reduced supplies and/or poorer
trading terms in future will deter “out of territory” sales.

— Selective Distribution Systems—such systems often prevent or severely limit the availability of goods
through online retailers, and so limit the potential for cross border sales. For business, the incentive
to operate an SDS is that the internal market can be partitioned and diVerential pricing maintained.

31 See section 2.6.2 of the Impact Assessment that accompanied the Proposal.
32 See

http://europa.eu/rapid/pressReleasesAction.do?reference%IP/08/22&format%HTML&aged%1&language%EN&guiLanguage%en
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— Valid commercial reasons—for example, where the costs of cross border delivery would be excessive,
or the costs associated with the provision of the necessary after-sales care is prohibitive (eg where a
domestic presence is required). Legal compliance cost may also be a relevant issue, although we
believe it to be only a marginal consideration.

It is self evident from the above that the large majority of these barriers will continue to exist notwithstanding
any harmonisation of consumer contract laws.

Accordingly, for as long as these barriers persist, there is absolutely no justification for any harmonisation of
consumer laws to result in a reduction of existing consumer rights.

Annex 3

Further Details Regarding Specific Concerns with the Proposals for Legal Remedies

The initial right to a full refund—the “right to reject”

The right to reject delivers a large number of benefits to both consumers and traders, and therefore, Which?
believes that not only should the right be retained in the UK, but consumers across the EU should also benefit
from this important right, because:

— It puts consumers in a stronger bargaining position and enables consumers to resolve complaints to
their satisfaction more quickly and easily:

— It gives consumers access to the full range of potential remedies (refund, repair or replacement):
given a refund will often be the most expensive, the right will encourage traders to meet a request
for replacement even though this may be more expensive and/or inconvenient to them than a
repair remedy.

— It prevents consumers becoming stuck in a cycle of failed repairs:

— This is a particular concern of consumers, especially where the fault is perceived to be a design
fault.

— Repair or replacement is not always an adequate remedy:

— While a repair may restore the product to working order, it may not restore the full product value
eg if a new car with scratches in the paintwork is re-sprayed, the car will be worth less due to its
“re-spray history”.

— A fault may have caused the consumer to have lost faith in the product and/or manufacturer such
that only a refund is an adequate remedy eg where a fault renders a product dangerous, such as
a laptop that is liable to catch fire, or a new car with faulty brakes.

— It drives up manufacturing standards:

— The potential cost associated with a significant number of returned goods will encourage
businesses to take pre-emptive action.

— It encourages consumers to try new or unknown brands and/or retailers, because they know that
should the product fall short of the expected quality, they will be entitled to a full refund.

The following are some practical examples where a primary right to reject the goods and receive a full refund
is important:

(a) A new car has a number of scratches in the paintwork. It would be a disproportionate cost to the
dealer to replace the car given the car could be re-sprayed relatively cheaply. However, the car would
have a “re-spray history” and its value would be significantly reduced on any subsequent resale.

(b) A laptop catches fire without warning. It is more economical for the retailer to replace the laptop, but
if the fault arises from a design fault, the replacement is also highly likely to fail. In the meantime, the
replacement poses a significant risk to the consumer’s health and safety.

(c) The brakes on a new car completely fail after only a few days with the consumer narrowly avoiding
a serious accident. The severity of the fault and incident means the consumer has lost all faith in the
quality and safety credentials of the car and manufacturer.

(d) A consumer purchases a new dress, but during its first outing, the hem becomes unstitched. On closer
inspection, it is clear the stitching is of poor quality and appears to be a design fault in production.
The right to reject short circuits the cycle of repair/replacement that is highly likely to follow.
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The proposed two year cut off for liability

Which? does not support the proposed introduction in the UK of a two year cut-oV period for liability for
faulty goods. Instead, Which? believes there are many reasons why consumers should benefit from a longer
period such as the six year period currently enjoyed by consumers in the England and Wales, because:

— otherwise, the Proposal would result in consumers having less protection than businesses making
identical purchases;

— when the six year limitation period was implemented, there was considerable debate about the
appropriate balance between creating legal certainty for potential defendants and ensuring the rights
of potential claimants are not unduly limited. Six years was seen as an appropriate compromise
position for all breach of contract claims. We are not aware of any evidence to suggest the position
should be diVerent for consumer contracts;

— it will create the perverse situation where businesses have longer lasting rights than consumers for
equivalent purchases;

— it will lead to “value engineering” of many products as manufacturers try to reduce manufacturing
costs by ensuring expense is not wasted on components that will last beyond the two year liability
period;

— there is likely to be a significant environment impact as the amount of waste produced increases due
to reduced lifespan of products; and

— it is inconsistent with the provisions on what constitutes a satisfactory product (see Article 24) as
durability is a relevant consideration.

Which? also disputes any assertions that faults are unlikely to develop more than two years after purchase.
Where products have an expected lifespan exceeding two years, we believe the likelihood of faults developing
is high. Not only is this demonstrated by calls Which? receives from its members (see the table below for some
recent examples), but the existence of lifetime or long-term guarantees also suggests latent defects are not
uncommon it is also suggested by the fact many manufacturers oVer guarantees that exceed two years.33

It is also important to note that such goods are also those on which consumers incur the most expenditure
(both individually and collectively).

Examples from Which? members of faults arising more than two years after purchase

Item Failed after Details Purchase Cost

Desktop PC 2 years 3 months Both the hard drive and CD burner failed. £1,200
Freezer 2 years 6 months Unknown—simply stopped working. unknown
Laptop 2 years 6 months Hard drive failed—all data lost. Repair £650

impossible.
Desktop PC 2 years 6 months Various hardware component failures—repair £1,000

costs £350.
Fridge Freezer 2 years 6 months Unknown—simply stopped working unknown
Diamond ring 2 years 8 months Diamond fell out of setting. £350
Oven 3 years Heating element failed—repair costs £100. £450
Boiler 3 years Boiler developed fault causing it to leak each £1,500

time it rained.
Oven 3 years Unknown—simply stopped working— unknown

replacement costs £320.
Dishwasher 3 years Door seals leaking £350!

Television 4 years Screen failed: blue streaks and colours altered £2,000
Car 4 years Faulty diesel pump—repair costs £3,700 unknown
Car 4 years New engine required after only 50,000 miles— unknown

repair costs £1,200
Car 4 years 6 months Timing belt failed—repair costs £2,000 £17,500

33 Such guarantees are particularly prevalent in the automotive sector, conservatories as well as with products such as replacement
windows and doors.
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Minor defects

Which? believes that consumers should be entitled to a full range of remedies even where the “fault” is
perceived as minor by the trader, because:

— consumers often care a great deal about the appearance and finish of new consumer goods (especially
cars, white goods and clothing) and often:

— spend a great deal of time selecting goods specifically because of their appearance;

— pay a premium for such goods;

— consumers should be entitled to expect goods will be free from even small imperfections;

— an exception for minor defects would lead to unnecessary disputes regarding what is a minor defect—
the trader and consumer views are likely to diVer significantly; and

— consumers in the UK have enjoyed a full range of remedies for minor defects for 15 years now
without, as far as we know, any undue eVect on business.

Which? notes that the UK Law Commission also supports this position.34

Examination of Witnesses

Witnesses: Mr Chris Warner, Campaigns Lawyer, Which?, Ms Jill Johnstone, Director, International
Programme Team, and Ms Lola Bello, Senior Policy Advocate, Fair Markets Programme Team, Consumer

Focus, examined.

Q41 Chairman: Good morning and welcome. We are
very grateful to you for coming to give us evidence
this morning. This is a complex inquiry but it has
some fairly basic principles embedded in it and we are
looking to you all this morning to help us with some
of the questions around those principles. We are
going to conduct this session as a whole with
questions to both groups in the hope that you will
have decided and know between you which one is
best to answer and how you are going to begin in
giving your answers. Is that acceptable?
Ms Johnstone: That is absolutely fine, and, yes, we
have discussed it between us.

Q42 Chairman: At the end, if you think you have not
told us everything and want to send us
supplementary evidence, please feel free to do so, but
we were very grateful for the submissions you made
which were informative and very clear, so thank you
for both of those as well. For the public record we
have to hear you say who you are so perhaps you
would introduce yourselves and then I will ask each
of you if you want to make an introductory
statement. Could you now please introduce
yourselves and say where you are from?
Ms Johnstone: Hello. I am Jill Johnstone. I am
International Director at Consumer Focus, which is
the statutory consumer organisation formed from the
merger of Energywatch, Postwatch and the National
Consumer Council in October.
Mr Warner: My name is Chris Warner. I am a lawyer
at the consumer association Which?, which is the
largest consumer association in the UK and Europe.
34 See pp 95–96 of “Consumer Remedies for Faulty Goods” a report by the Law Commission (http://www.lawcom.gov.uk/docs/

cp188.pdf)

Ms Bello: I am Lola Bello. I work at Consumer
Focus. I am a Senior Policy Advocate on the Fair
Markets Team.

Q43 Chairman: Thank you. Do any of you want to
make an opening statement or are you happy to
continue with questions?
Ms Johnstone: I think we would both like to make a
brief opening statement.
Mr Warner: I just want to say that I am very pleased
that the Committee is taking the opportunity to look
at this proposal, which I believe will be one of the
most significant consumer law proposals we have
seen for a long time and will probably see for the next
little while, and I am grateful for the opportunity you
have given for Which? to provide its views on the
subject. I am here today representing all consumers
within the UK. It is a proposal which will aVect every
consumer within the UK, and indeed every consumer
in Europe, and that includes everybody in this room,
obviously. Which? has some very serious concerns
about the proposal, as you will have seen from our
evidence, not least because we believe it threatens
some very important and very well regarded
consumer rights in the UK which are used on a
regular, if not daily, basis, and it is very important
that we retain those rights. Beyond that we are
concerned that the Directive as proposed will not
deliver its main objective, which is to increase cross-
border trade within the EU, because there are many
more significant barriers to cross-border trade, and in
that light we are concerned that it is not justified for
consumers to be asked to take a big leap of faith and
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23 April 2009 Mr Chris Warner, Ms Jill Johnstone and Ms Lola Bello

sacrifice what they have for something which is only
potential.
Ms Johnstone: Consumer Focus shares Which?’s
concerns about this proposal. Our predecessor body,
the National Consumer Council, did a lot of work at
the Green Paper stage. We produced two pamphlets
looking at the minimum/maximum harmonisation
but also at the single market for consumers and what
the barriers really were. We feel this proposal is ill
informed. Very little work has gone into consumer
research in the impact assessment to find out what the
consumer issues are. We also feel that it is very poorly
drafted; it is complex and unclear. We share Which?’s
concern that it cuts across a lot of very important
rights. We think the scope is both muddled and a
missed opportunity. You do not get many
opportunities to reform consumer law. When you do
you need to make sure that what you are doing is
future-proof and deals with the realities of the
market. We are concerned that maximum
harmonisation has been proposed in places where we
think it is completely inappropriate.

Q44 Chairman: From what we have seen in writing
and heard in other places, you both seem to share the
view that there should be some sort of Directive, that
there is a need in Europe for something to happen
that brings the present Directives together, but you
do not appear to be happy that this one is the answer.
You both support in principle some of the objectives
for action set out by the Commission, but have
concerns about the way in which the Commission
intends to achieve its aims. Could you explain your
main concerns about the proposal? What do you
think the principal objectives of action should be and
how are these best achieved?
Ms Johnstone: Our main concerns about the proposal
cover its scope, maximum harmonisation and also
the level of protection that the Commission has
proposed. The scope is very confused. It brings
together four very diVerent Directives and then puts
a sort of maximum harmonisation chapeau across the
top. There are many other Directives that are
important in the consumer acquis but are outside
what is normally thought to be the consumer acquis,
the E-commerce Directive, for example, which is not
part of the proposal. So we have concerns about its
scope. On maximum harmonisation,—

Q45 Chairman: We shall be coming to that in some
detail.
Ms Johnstone:— I mentioned earlier the report that
the National Consumer Council had done and we do
not think maximum harmonisation is the right
approach in consumer law. Even if one were to go
down that road we think there are some aspects of
this proposal which simply cannot be fully
harmonised, in particular unfair contract terms, but

also the sale of goods and particular remedies
because of the practical diYculties of bringing
together very diVerent regimes across the European
Union. On the level of protection, we think it is very
disappointing. If you are going to fully harmonise it
is very important that you harmonise at a high level,
which is meant to be the objective, and this does not.
It will mean UK consumers losing some very
important rights, in particular the right to reject.
Those are our main concerns.

Q46 Chairman: Does Which? want to add to that?
Mr Warner: There are a couple of points I would like
to make. We should remember, of course, that this is
consumer protection legislation and we are
concerned that it has not been drafted with
consumers at its heart. There are a number of clauses
in there which you read and you think, “There has
been undue focus on business interests here”, and,
while there are legitimate interests, this is first and
foremost about consumer protection. I have some
examples of that which I can flag up now in terms of
legal remedies. Apparently, throughout Europe the
consumer has the opportunity to choose in the first
instance whether they have a repair or a replacement
for a faulty good that they have purchased, whereas
this Directive flips that around and gives the trader
the opportunity to choose, which is completely at
odds with the consumer protection regime. Another
key concern is that currently consumer law, both in
the UK and across Europe as a whole, is generally
complex and not well understood by consumers, and
this is a real opportunity to simplify the law because
consumers cannot enforce their rights and cannot be
empowered unless they understand what their rights
are. Therefore, it is critical that the law is simplified so
that every consumer is going to be able to understand
their key rights, their important rights, and there are
numerous examples I could bring out throughout the
Directive which shows where there are unnecessary
complications, new hurdles or new discussions.1

Simplification is a key issue which needs to be
sorted out.

Q47 Chairman: You have talked a little bit about the
need for further clarification and you have said that
the proposal in principle is a positive proposal but it is
the drafting of the content which is in issue. The two
things may not be compatible; that is what you are
saying. What is it that we could be doing that would
take us forward?
Ms Johnstone: I think we need to go back to the
impact assessment that the Commission did, which
we are not at all happy with. We think it is a poor
piece of work. There is a lack of consumer evidence.
They have done very little consumer research to find
1 i.e. there is increased scope for unnecessary disputes between

traders and consumers.
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out what are the problems that consumers are facing
in the market and what are market developments.
This piece of law is likely to stay on the statute book
for quite a long time, so we will not get that many
chances to change it. It does not really address the
digital economy, which I would have thought would
be a very important area for cross-border trade and
which is something the Commission is very keen to
encourage, but it does not really address digital
products. It does not address services and we know
that poor quality services, from looking at
complaints statistics from the OFT and so on, are a
big area of consumer detriment. It does not
adequately address bundled goods and services,
which is another increasing feature of the market,
and mobile phones are an example, but there are
many cases where you are getting a good and a service
but the remedies part of this is about goods, so it does
not help clarify consumers’ rights in major areas
which you would think would be important for cross-
border trade.

Q48 Lord Lea of Crondall: Can I ask Ms Johnstone
a question arising from what she has said? I am still
not clear whether it is broadly too much or too little.
She mentioned that it is dealing with four Directives,
it is not what it purports to be, and indeed the word
“purport” is in your answer to our first question in
the written Call for Evidence. You do say in your
written evidence that you think there is a case for
consolidating and unifying, so far as is practical, the
present raft of Directives, so could Ms Johnstone
perhaps elaborate on what exactly is the problem
with the chapeau over four Directives? Could she say
what the nature of that critique actually is? I have not
quite understood it.
Ms Johnstone: This is pulling together four Directives
which are important Directives, but there are many
areas outside that which are equally important and
reflect upon this. I mentioned the E-commerce
Directive as a particular example. I agree: we do need
simplification and we are very supportive of eVorts to
simplify, but this does not really simplify. Across
these four Directives we will have some common
definitions but there are other Directives where we
will still have diVerent definitions of things like
“trader” and “consumer”, very basic concepts. Also,
what it is harmonising is certain aspects of contract
law (and this is an area which is very unclear in the
scope) and not others, not general contract law, and
I think this is going to leave a very confused situation.
I think a lot of people are struggling with finding out
what exactly this does cover. When you have
conversations with the Commission about what this
covers they will make suggestions, “Oh, you can do
that under general contract law”. If that is the case
then what are we achieving? It does not actually

clarify all that much and at the same time it reduces
consumer rights.
Chairman: I think some of this may come out in the
next two questions, so I will move on to Lord Wade
to talk about the scope.

Q49 Lord Wade of Chorlton: You both criticise the
scope of these proposals and I would be grateful if
you could give us some practical examples of where
you think the scope of the proposals is unclear. We
would also like your views on the main advantages of
extending the scope to digital goods and services and
what you think the eVect would be if they were not
included.
Mr Warner: I think the main concern about the
scope, as Jill mentioned earlier, is about the lack of
services being covered in the section on legal
remedies. The OFT did a study last year which
showed that a large proportion of consumer
detriment came from the provision of services. Some
of those are financial services so would be outside the
scope, but a lot are not; a lot are normal, everyday
service provision by tradesmen for the general supply
and installation of goods, building contracts, things
like that. Those are not clearly covered here. In terms
of extending the scope to digital goods and services,
there are various benefits I see from doing that. First,
they are very easily tradable cross-border, so it is very
strange to see a Directive which is seeking to
encourage and increase cross-border trade not
provide for consumers making purchases for
something that it is so easy to trade cross-border.
Secondly, the market in digital goods and services is
increasing, so I think it is to some extent short-sighted
that we are not looking to try and pre-empt problems
rather than dealing with them after they have arisen.
The third comment is that the lack of digital goods
and services being included can lead to some
anomalies, and this overlays quite a few of the issues
we have with the Directive in terms of looking at it
from the consumer’s perspective. If I give you the
example of a consumer buying a CD, if they go on to
Amazon and buy a CD on the internet which gets
delivered to them, their rights are completely
diVerent than if they go on to iTunes or the web and
download the songs. The end result for the consumer
is the same: they have the same set of songs which
they are listening to on their MP3 player or their hi-
fi at home but their rights are completely diVerent if
the CD is faulty in terms of whether they can return
the goods. From the consumer’s perspective it is very
confusing because they do not appreciate the
diVerence and the potential ramifications of the way
in which they have purchased it. That is digital goods
and services. I think it is worth also using an example
for the complexities that arise in the context of
bundled goods and services contracts. Again, the fact
that services are kept outside the scope is important



Processed: 08-07-2009 18:44:45 Page Layout: LOENEW [O] PPSysB Job: 427483 Unit: PAG2

37european commission’s proposal for a directive on consumer rights: evidence

23 April 2009 Mr Chris Warner, Ms Jill Johnstone and Ms Lola Bello

here because, for example, if you are buying a mobile
phone, almost exclusively in the UK you buy a
mobile phone and airtime at the same time, as you
know. If, a few months down the track, you find you
are not getting very good signal coverage, it is very
diYcult to know as a consumer whether that is due to
a faulty phone or a faulty service provider for the
airtime. You can speak to your service provider or
you can speak to the manufacturer of your phone and
you can be pushed from pillar to post and it is very
diYcult for the consumer to get redress unless it is all
tied together. Bringing services within the scope
means that from the consumer’s perspective it does
not really matter where the fault lies; you have got a
remedy which can be sorted in a clarified situation.
Ms Bello: In addition to what Jill and Chris have just
said, it is also important to note that it is not only
Consumer Focus or Which? as consumer
organisations that have problems with the scope of
the Directive. We have heard businesses call for
clarification that this Directive would not apply to
business-to-business transactions. We have also
heard providers of small loans to consumers raise
some confusion about how the scope of this Directive
applies to their activities. In addition to that, we see
that this Directive does not include hire purchase,
and from a consumer point of view it is very unlikely
that they will make a distinction between the goods
that they buy outright and the goods that they
purchase on hire purchase, so we do not really see any
tangible rationale for hire purchase being removed
from this Directive. Likewise, gas and electricity are
not included in this. We as Consumer Focus work
with disadvantaged groups and we know that these
products are of concern to disadvantaged groups and
we would like to see them included in the scope of this
Directive.
Lord Wade of Chorlton: That is helpful; thank you
very much.

Q50 Lord Inglewood: What I would like to do is ask
you three questions which I will just preface. It is clear
from the evidence you have submitted and what you
have said today that you are, shall I say, not over-
enthusiastic about this particular proposal. However,
putting that on one side, in the event that you were
charged with trying to do what the Commission is
aiming to do, in terms of a general principle, do you
think you would approach it from a perspective that
you need full harmonisation, or, if not full
harmonisation, what alternative general approach
(there is no need to elaborate too much) would you
adopt in trying to tackle this problem? The proviso is
that you have been charged to do it even though you
may not think it is the right thing to do.
Ms Johnstone: I think many of the aims that the
Commission are trying to achieve can be achieved
through minimum harmonisation. I think sometimes

maximum harmonisation is an article of faith rather
than an evidence-based proposition. Consumer law
at the moment provides a floor of provisions
throughout the European Union, and I think that is
very helpful, so we are not convinced that maximum
harmonisation adds anything. One of the things that
maximum harmonisation does, by in a sense having
a ceiling to what Member States can do, is make it
much harder to react to new problems that emerge in
the market place. It takes a long time to reform a
piece of legislation in the UK, and at European level
it takes even longer, so we are not convinced that
maximum harmonisation is the right way to go for
consumer law. If one is going down that route then I
think one has to be very careful about what it is that
one puts into the maximum harmonisation pot. We
can see a case perhaps for targeted harmonisation
and maximum harmonisation and things like
definitions, which we have already talked about—the
definition of “consumer”, the definition of “trader”,
the definition of a “good” and a “service” and so on.
Potentially you would be able to fully harmonise
some of the prescriptive provisions, say, for things
around withdrawal periods, but we think in
particular it is completely inappropriate when it
comes to unfair contract terms, which is a principle-
based piece of legislation for which regulators in the
UK have the authority to take action on as well as the
courts. We think it is probably practically too diYcult
to do it in terms of remedies where we have got very
diVerent traditions throughout the Member States.
We are not convinced therefore that maximum
harmonisation has a value in consumer law and if
you are going to use it you should be very careful
about how you target it. We think some definitions
are not very clear and things like withdrawal periods
might be one of those.

Q51 Lord Inglewood: Is that a view shared by all of
you?
Mr Warner: From Which?’s perspective that is
correct. We share that view. There are two things I
would add. If you were going down the maximum
harmonisation route then it is absolutely critical that
the scope of the Directive is very clearly set out, so
you need complete legal certainty to understand what
the impact will be within the UK or any Member
State. You also need to be certain, as far as you can,
that maximum harmonisation will be able to achieve
the stated aims, and I just want to use an illustration
which hopefully you will find helpful. We are told that
one of the drivers for maximum harmonisation is to
ensure that everyone within the EU will know what
their rights are, whether they are shopping at home or
abroad, and that they have to have maximum
harmonisation so they know exactly what their rights
are, but I do not think that argument holds true. For
example, if you are a German citizen buying
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something from the UK and you know you are
entitled to your money back if the good turns out to
be faulty, then, if that is the minimum harmonisation
rule, knowing that makes you confident enough to
shop cross-border. It does not matter if you do not
know that you may be entitled to additional rights or
you may get damages for stress and inconvenience if
your good does not work properly in the UK or in
Norway but you may not in France. The precise
nature of the right does not provide the confidence. It
is knowing that the minimum level you can expect is
high enough which provides the confidence. Also, if
you use a minimum harmonisation approach and set
consumer protection at a high level, what you have is
de facto maximum harmonisation because if you get
it right from the outset there is little incentive for the
Member States to take it forward, but what it does
allow you to do is maintain flexibility, if and when the
need arises, to go forward for situations you have not
foreseen at the outset.

Q52 Lord Inglewood: If you adopt this approach,
clearly the single market in one sense is going to be
segmented. I understand why you have gone down
that road. You said earlier, and I take the point, that
you felt there was too much emphasis placed upon
the possible interests of traders, because obviously
what you are suggesting makes it more diYcult for
traders. I would also just put it to you that if I were a
cynic or a devil’s advocate I would say that you are
approaching this from the perspective generally that
what we do in Britain is absolutely best and, in the
words of Lord Brougham about the British
constitution, it is incapable of improvement, but if
you approach any legislation like this on that basis
everybody will adopt that point of view and you
reach a complete impasse. I know I am being unfair,
but do you have any comments arising from that?
Ms Johnstone: If you were to talk to our colleagues in
other European countries they would all have issues
where they are concerned about this Directive too.

Q53 Lord Inglewood: I am not disputing that.
Ms Johnstone: On the point about segmentation, we
have segmentation. When you look at the studies that
the National Consumer Council and others have
done on what are the barriers to trade across the
internal market, the protection you have is only one
small part. You have got culture, you have got
language, you have got traders that you are familiar
with, names that you know. There are also barriers
relating to traders not wanting to trade with you, so
there are a lot of reasons why we have a segregated
market. Also, if you look at this proposal, it is only
dealing with certain aspects of contract law. We will
still have general contract law.

Q54 Lord Inglewood: I appreciate all that.
Ms Johnstone: In a sense this proposal will not make
much diVerence to segmentation, and I think that
when we are looking at why this single market is still
a collection of national markets, which it is, too much
stress is put on the regulation and not enough on
some of the other fundamentals in the market place.
We know from research that has been done for
business that the practicality of delivery is one of the
issues. Payment method is another issue that helps
segment markets. There are a lot of things that are
segmenting the market. Consumer protection
regulation is a very small part of that and it will not
solve all the other problems. Culture and language
matter and so does distance.
Mr Warner: If I may add something in response to
your devil’s advocate question, it is true that each
country is looking at it and thinking that their way is
best. I think one of the reasons we are doing that is
that some of the rights under threat we feel are so
important to us, but also we do not believe that it is
worth sacrificing those rights because we are not
suYciently assured that the promised benefit gain is
certain. If the benefits are certain or very clear to see,
then it is a diVerent discussion you are having than
when it is just a promised, theoretical gain and you
are being asked to give up something which is so
important to you.

Q55 Lord Inglewood: Have you done any research
on this?
Mr Warner: We have not personally done any
research, but recently Eurobarometer, I think at the
end of last year, published some data which showed
that 75 per cent of traders said that if consumer laws
were harmonised across the EU it would make little
or no diVerence to the amount of trade they do cross-
border, and the same report cited, as Jill has just
mentioned, a whole load of other factors, such as
diVerent fiscal regimes, diVerent regulatory regimes
and also the practical diYculties of trading cross-
border, which would also inhibit trade. In the light of
that we are quite sceptical that the promised benefits
will be delivered. Maybe in the long term they will,
and there is clearly a lot of potential benefit that the
internet can deliver, but we have to have an eye on the
short term as well as the long term.

Q56 Lord Inglewood: Having heard what you have
both said, it seems to me that perhaps the right way
forward would be simply to jump this proposal and
rely on Rome I and possibly back it up with an
ombudsman or something and it would all be simple
and easy and nice and dandy. Is that right?
Ms Johnstone: I think we have to go back and look at
the impact assessment again. This is a point that not
just we are making. I think it is also being made by the
IMCO committee in the European Parliament, and
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indeed we know that the business community shares
some of the concerns we have about looking at what
are the problems we are trying to solve and what are
the likely benefits. We need more research with
consumers, a point I have already made, and also, I
think, for the business community to just, I suppose,
ground the proposal. Perhaps this proposal should be
withdrawn and re-thought on the basis of a better
impact assessment.

Q57 Chairman: Could I ask you a supplementary on
that? Listening to what you say, one of the basic
tenets about this Directive is that it will improve trade
across borders. A lot of the research that was carried
out by Which? about shopping patterns in the past
shows that people shop within a fairly small radius,
certainly for substantial goods like fridges or cars
(with some exceptions) and the impact assessment is
rather flawed on that; it does not have that kind of
information. Do you think that kind of research and
a better impact assessment would give a clearer
definition as to where the Directive should go?
Ms Johnstone: Yes, I think it would. I think we need
to look at shopping patterns now, how we expect
them to develop, research among consumers about
where they shop and why they shop and what might
make them change their shopping patterns.

Q58 Chairman: So it is going back to what Lord
Inglewood was saying about whether it is worth it. It
is not going to meet its primary objective of
increasing trade; that is what you seem to be saying.
Ms Johnstone: That is our view.

Q59 Lord Lea of Crondall: Before we leave this item
could I go back to the nature of the internal market?
You have got 300 million people across the
continental United States, so there are some State
laws but substantially you have got a pretty heavy
federal structure. Since the creation of the internal
market and its development since 1970, roughly,
manufacturers have been able to bring down prices,
we are told, by being able to give you in ten languages
on a bottle of pills or with a television set some
standard information for consumers and all the rest
of it. I can understand in a narrow sense saying a
consumer may or may not need this, that, or the
other, but what about the consumer benefiting from
the internal market in the broader sense which brings
down prices and carries with it a certain presumption
that manufacturers benefit enormously by not having
to compete with 28 jurisdictions? That is the general
case and the general experience of the internal
market. Therefore, are you not looking at your own
role, purporting to represent consumers, in a rather
one-eyed way?

Ms Johnstone: I would argue not. I think many of the
points you have just made could be made about the
global market place.

Q60 Lord Lea of Crondall: Yes, but we cannot have
a global government.
Ms Johnstone: On the language point, we also have
Japanese and Korean on the list of languages. That
does not require one consumer protection regime
across Europe or including the United States, so
many of the benefits that will come from increased
cross-border trade, whether it is within the Union or
outside it, do not require harmonised consumer
protection law. I do not think the link between these
two things has been clearly made. If we look at the
research, and we would like to see more research done
among businesses, it is practicalities about delivery
and communications that are major concerns for
them. Consumer protection law is a terribly small
part of the issues they face. With this proposal, even
if we did harmonise all of it on the maximum
harmonisation basis that is proposed by the
Commission, we have still got 27 sets of general
contract law. When we talk to the Commission about
the issues that we have with their proposal, they say,
“Oh, it does not matter. You can do it under general
contract law. Just put it there if you are concerned
about the right to reject”. If that is the case, what
have we achieved? We may have fully harmonised
this but we have legal traditions and contract law in
27 Member States that are diVerent. I think too much
emphasis has been put by the Commission on
harmonisation as a way to increase cross-border
trade, but with this proposal it does not even do that
because you have got so much that aVects consumer
contracts that sits outside the proposal.

Q61 Lord Inglewood: If you lived in Mäastricht or
Luxembourg and were looking at it from that
perspective, do you think you would be arguing in the
same way as you have done in front of us this
morning?
Ms Johnstone: Yes, and the reason I say that is that we
are working very closely with our colleagues in other
European countries through our European
association there. There is a common disquiet about
this proposal. You are right to say that we are
defending particular bits of our own legislations as
part of that process but there is a common disquiet.

Q62 Lord Inglewood: The underlying proposition
you are putting forward, in fact, is that there is not
much cross-border trade, which, if you look at it from
the perspective simply of the UK and the nature of
the market place, may be right, just as there are other
parts of Europe where perhaps it is a bit diVerent.
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Mr Warner: Can I just add a statistic for you? Last
year Eurobarometer data suggested that about six or
seven per cent of the EU consumer population, which
is approaching 500 million people, shopped cross-
border, so it shows there is a common problem with
shopping cross-border, whether it is barriers or a lack
of will or a lack of confidence on the part of the
consumer, or a lack of ability. That leads me to make
one comment in response to Lord Lea’s question,
which is about separating the theoretical and the
practical issues that arise from this. Clearly, the single
European market and the internet have huge
potential gains, and some of those are being realised,
but in practice there are still barriers being put up by
business to prevent the single market from being
achieved. An example is in terms of exclusive
distribution networks or selective distribution
networks where there is a benefit to having
compartmentalised markets which, although
competition law is in place to try and deal with these
situations, there is still segmentation because it
benefits business by being able to charge diVerent
prices in diVerent parts of the EU, and that, I think,
will always be the case.

Q63 Baroness Perry of Southwark: You both say in
your evidence that you are concerned about the lack
of clarity for consumers in the way the drafting
currently is, so could you perhaps lay out for us how
clear you consider the text to be for the use of the
consumer and how could that clarity be improved
without compromising its legal integrity?
Mr Warner: It is important to remember that these
laws have to be understood by the average person on
the street, at least in their simplest form, and while the
Directive is there to be interpreted by lawyers and
experts, it needs to filter through to the underlying
population. I think a good example where the
Directive is seeking to increase clarification but could
go further is on the withdrawal period in the context
of distance and doorstep selling. They have
harmonised the 14-day period, so it is the same for all
contracts, which is a welcome step forward, but from
the consumer’s perspective it is still confusing
because the end point of that period diVers depending
on whether you are buying a good or a service and
which method of purchase you are using. In order to
make the rules simple and benefit consumers there is
a strong argument for having a harmonised 14-day
period, or a longer period if we want to harmonise
with other Directives, such as the Time Share
Directive. For the consumers, they know they have
got 14 days but they also need to be confident that
they know when it starts and when it finishes and
whether that varies, depending on what good or what
service they are buying. The consumer is having to
remember four or five diVerent types of rules,
whereas normally the trader is basing it on one issue

and you only have one thing to remember. That is an
example of where clarity could be achieved.
Ms Johnstone: I think for starters I would query the
legal integrity of this proposal, given that the scope of
diVerent sections is entirely diVerent, the exclusions
are diVerent and unclear and its relationship with
financial services is unclear. Another particular
example is bundled goods and services where
Chapter 4 on sale of goods does not cover services, so
in the situation of, for example, the mobile phone,
where you have a problem with either the phone or
the service and you are not quite sure which, or with
Sat Nav and an increasing number of products,
trying to resolve that so that consumers know what
their rights are when they have diYculties would be
very helpful.

Q64 Baroness Perry of Southwark: I was particularly
struck by your example of the word “minor”, if there
is minor damage or a minor problem or issue with
one of the goods that you have, and the point is that
you leave the definition of “minor” up to,
presumably, the lawyers. What may be a minor fault
for the person who is selling you the goods may be a
fairly major one in your view as a consumer. I would
be pleased to know what you think the clarification
for that could be. You cannot have a detailed
schedule for every single item of goods as to what is
considered minor and what is considered major. How
could it be resolved?
Mr Warner: One way in which it could be resolved
would be not to have the exemption for minor
defects, which is currently the position in the UK. It
comes back to a point I made at the beginning about
making sure that the rights are eVective and able to
empower consumers, which means removing
unnecessary hurdles to seeking redress when you
have purchased a faulty good. We probably all know
from our own experiences how diYcult it is to get an
appropriate remedy if you have bought a kettle which
then breaks. We do not need to introduce any more
uncertainties or complexities, and, specifically on the
minor damage point, it seems to have worked very
well in the UK up to now; there is a Law Commission
study on this point, and that supports that there is no
need to make the exemption.

Q65 Baroness Gale: I would like to know your view
on how applicable the general consumer information
requirements are in Articles 5 to 7, and do you think
there is a danger that these might lead to an overload
of information for consumers? Can you explain what
you mean by overload of information; can consumers
have too much information, and what is the problem
with that? You are critical of the responsibilities
resting with Member States to deal with breaches of
these requirements, so how would you prefer to see
this addressed?
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Ms Bello: We think there should be some information
requirements in the CRD and so we support that,
and, to give you some quick examples, we think it is
important for consumers to know that they have a
right to withdraw from a contract. We likewise think
it is important for consumers to know that if a trader
does not deliver their goods within 30 days they have
a right to get their money back within a specific
period of time. However, yes, there is a concern of
information overload and it is a real concern. As with
a lot of information that is given to consumers, we
think it is not just about giving the information to
consumers; it is about how the information is given
and in what format it is given. At the same time we
think this could be mitigated against by giving careful
consideration to how information is given to
consumers. Our predecessor organisation, the
National Consumer Council, did some considerable
work on principles of information requirements and
best practice in this area, so we think that is the sort
of useful guidance that the Commission can draw on.
There is also an issue with this information
requirement and that is linking it back to maximum
harmonisation. It is a bit confusing to apply
maximum harmonisation to this vision because, in a
sense, is it saying that regulators in the UK that
currently have the power to provide remedies for
breaches of market practices like the Competition
Commission would lose their power to use
information requirements as a remedy. If it is under
maximum harmonisation it is arguable that the
Competition Commission would lose the power to
use such remedies and that is something that we are
very uncomfortable with. With regard to the breach
of the information requirements, I guess it seems a bit
odd that on the one hand, if a trader refuses to
provide information on, let us say, additional
charges, the consumer does not have to pay for those
extra charges, but on the other hand, if other
information requirements are not met, are simply not
dealt with at all, we leave it to the Member States to
deal with those. Surely that then leads to more
fragmentation because the consumer can look at the
Directive and see that there are certain information
requirements that they should have in the Directive
but then they have to look somewhere else for the sort
of remedy that they will get if they have a breach.
That is where the problem for us lies.

Q66 Baroness Gale: I have to say I am still not clear
what you are getting at. Perhaps it is me. Usually we
say we should give the consumer as much
information as we possibly can, or the consumer
should know as much as they possibly can when they
are purchasing something, but you are saying that
you can give the consumer too much information and
that could cause problems?

Ms Bello: Yes. We are saying that you should give the
consumer information but you should think carefully
about the precise information that consumers need
and at which point they need it, so there will be some
information that consumers will need to have before
they conclude a contract as opposed to other
information which is in this Directive that might be
provided after the contract has been concluded.
Ms Johnstone: If I could add something, the National
Consumer Council did a major piece of work with the
Better Regulation Executive looking at information
requirements and what use they were to consumers.
They did some consumer research and found that an
awful lot of them were not much use. They were often
very long and in legalistic terms, and a lot of what was
there seemed to be more to help the traders avoid
liability than to inform consumers. There are lots and
lots of safety messages, for example, when you buy a
kettle. What they came up with was a set of principles
to try and improve the way information was provided
for consumers. A lot of work is being done on
financial services looking for summary boxes so that
consumers can get the stuV they really need to know
quickly and easily and not have it drowned in a lot of
legalese which means they do not read it.

Q67 Baroness Gale: So how would you prefer to see
that dealt with?
Ms Johnstone: In the context of the Directive, the
point is that it is much more how you give the
information as well as the information itself, and, in
the context of the Directive, in many ways what they
have here repeats what is in the Unfair Contract
Terms Directive. We have no problems with Articles
5 to 7 in that sense. The point we are making is the
lack of consistency. With a maximum harmonisation
Directive we have some very prescriptive things
about what Member States may do in the way of
remedies, then all of a sudden you come across a bit
and they say, “The Member States can solve that”, so
you have fragmentation. It is an issue around scope.

Q68 Lord Eames: It is not for the first time in our
investigations that this whole question of conformity
has arisen and you have highlighted the remedies for
the lack of conformity as one of your chief concerns.
We wondered if you could elaborate a bit on that
because there is not only for some of us a lack of
clarity about the nature of the lack of conformity, but
also the lack of clarity about how we go about
changing that and the remedies. Could you say
something to us on that?
Mr Warner: Certainly. There are many ways in which
we propose that the Chapter on legal remedies could
be improved. Obviously, we would like to see a right
to reject put in there. What we would like to see is the
consumer have the free choice between a repair, a
replacement or a refund. We would also like to see
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with any defect, minor or major, the consumer able to
have a full range of remedies, as is currently the case
in the UK. In terms of the liability period, that is
another one of our major concerns, that it is
proposed to be reduced to a two-year period rather
than the current six-year period, and I think that
raises some important issues about the incentive to
produce sustainable goods. I think there are many
purchases that consumers make which have a
lifespan which far exceeds two years, for example,
cars, motorbikes, boats and large electrical items.
Last week we had a member call up saying they had
bought a plasma TV at the end of 2005. It is now three
years old. It cost over £2,000. It has now completely
failed to work; the screen does not operate, and they
bought that television expecting it to last many years.
They are now faced with over £1,000 repair bill and
they are discussing how they can get over that. I think
there is a case for a longer liability period, both from
the point of view of the goods but also as an incentive
to create goods that are built to last, in many ways
like they used to do. We come back to this point
about additional hurdles for consumers. One of our
concerns, although not necessarily a major concern,
is the introduction of the consumer having to go back
to the trader once a defect arises within two months
of that defect coming to light. That is an unnecessary
provision and I would remove it because it is in the
interests of the consumer to go back to a trader as
soon as they can once a fault has developed because
the longer you leave it the more diYcult it is to prove
that it was a fault at source. It will just give rise to the
opportunity for a trader to say, “That sort of defect
would have turned up more than two months ago.
The product is six months old. That should have
come to light straight away”. In many situations it
will not but it is another hurdle you as a consumer
have to argue; it is an unnecessary battle. They are
some of the key changes I would make. Finally, in
terms of scope, we would have a clear set of remedies
for services that do not conform with the description
in the contract, and also we would extend the
remedies to replacing goods or repaired goods.
Currently outside the scope are spare parts supplied
by the trader, so if you purchase a good and it turns
out to be faulty and you have a spare part inserted by
the trader that spare part is not covered by the regime
and the remedies you have if it breaks again are not
clear, so clarity about that would be welcome as well.

Q69 Lord Eames: The trouble with this area is that it
takes you into a lot of other areas of concern when
you start talking about conformity. Have you
anything you could say to us about the way in which
you could present the whole subject of remedies in a
way which is going to be taken seriously, because it
seems natural commercial practice would involve

individual cases and concentrations of remedies but
the wide field that you open up with this is enormous?
Mr Warner: That is true. I think it is important to
note that the regime in the UK works reasonably well
in its broadest sense in that if you purchase something
it has to be of satisfactory quality, it has to be fit for
purpose, and if it is not you can get it repaired, you
can get it replaced or, in certain circumstances, you
can get your money back. As an overarching view of
the regime, that is relatively simple and that works
and so is reasonable on the part of both the trader
and the consumer. The diYculties come, as you
rightly say, in terms of the detail, particularly given
that the regime applies from something which costs
50p in your corner shop to your multi-million pound
yacht that you might buy. The issues that arise,
although legally the same, practically they are
diVerent, but in overall terms the rules are relatively
straightforward and reasonable.
Ms Johnstone: Another point worth making is that, in
a sense, the importance of remedies is that they
eVectively set the standards for the market place, and
though many disputes are resolved quite
straightforwardly between traders and consumers the
fact that the consumers have the right to reject in this
helps their bargaining position and it will impact on
a retailer’s policies. It is much broader than the issues
that come to dispute.

Q70 Chairman: Is the issue that this is becoming so
complex that it would be very diYcult? Because as we
understand it, minor defects will not always render
goods unsatisfactory, which is one issue, and the
other issue is the confusion at the moment between
the two-year and six-year periods; that if you get to a
month before the two-year period has expired you
still have time after that to get some remedy, but at the
moment I doubt whether consumers would
understand those two issues from the Directive
because of the complexity. Is that part of your
concern?
Mr Warner: That is, and another complexity arises
from the regime of commercial guarantees. A lot of
consumers assume that when their commercial
guarantee, the manufacturer’s warranty, ends that is
the end of the road for their consumer rights, and that
leads to confusion both on the part of consumers and
on the part of businesses, and consumers get moved
from pillar to post. You have got a similar situation
in the Directive here where currently in the UK you
have the two years for warranties and you have got
your six years for the Sale of Goods Act.
Chairman: I know that Lord Kirkwood would like to
express his view about the complexity of these issues.

Q71 Lord Kirkwood of Kirkhope: I have always been
in favour of barter myself. It is an important point for
us. We are policy makers and so we are operating at
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a policy level. This Committee is, I think, seized of the
importance of this piece of work. Your evidence has
contributed to that because I think it is well and
clearly argued. I want to turn to Articles 30 and 31 in
the Directive which deal with intrinsically unfair
terms in contracts of sale, which is an important part
of your evidence and an important part of this whole
issue. I am trying to keep it at a strategic level rather
than anything else and I am really looking for
amendments that you think could be helpful to try
and address some of the identified problems that you
have alluded to in your evidence. It is quite clear that
comitology as a process is something that concerns
you in determining black or grey lists, and that is
something that I think we would be interested to hear
from you further about, but also about how all of this
relates to the vast body of law that already exists and
the fact that there are regulators around every corner
in the United Kingdom. Indeed, you have got
enforcement powers yourselves which might be
conflicting if we do not get all this right. If we are
stuck with this, what are the two or three things that
would better improve Articles 30 and 31 in the way
that you started to allude to in your evidence?
Ms Johnstone: The only solution I can see to the
Unfair Contract Terms chapter is to make it
minimum harmonisation. We have several
regulators in this country, as indeed do other
countries, and the courts. We have a huge body of
case law, as is the case in other countries. The whole
point of principle-based legislation, which we
support and I think is recognised in the UK as the
way forward, is that it gives regulators the
opportunity to respond very quickly to new
problems in the market place. They find a new
practice, for example, mortgage exit administration
fees, which they feel is unfair, and they can deal with
it. If you have to go through a comitology process
to get something on a grey list or a black list, that
causes delay and increased consumer detriment.
Also, market conditions are not the same in all
Member States. Maybe you will not have agreement
of the others who are sitting on the Comitology
Committee, and I do not know who they will be,
which one of our regulators. Are they all going to
be on it? You cannot get agreement to the fact that
this practice, which, as you know, is causing
detriment in your country, is something that should
be on the black list because it is just not happening
elsewhere. It undermines the rationale for a
principle-based piece of legislation that enables
regulators to move quickly, so for me I would
amend it, as with Clause 4 at the beginning, to take
this Chapter out of the maximum harmonisation.

Q72 Lord Kirkwood of Kirkhope: So you would not
admit it is incapable of improvement?

Ms Johnstone: I like the Unfair Contract Terms
legislation; I think it works well. If it is working why
change it?

Q73 Lord Kirkwood of Kirkhope: That is quite a
fundamental criticism.
Ms Johnstone: Yes.
Mr Warner: I agree with the points made by Jill, but
if we are going down the maximum harmonisation
route then it would be immensely helpful to have a
very clear indication in the Directive about the eVect
of previous decisions by regulators. You have got
the example of the OFT coming to the Lords in a
few months’ time to talk about the bank charges
litigation case. That is all premised on some unfair
types of terms which do not appear in the black or
grey lists. When that is decided, hopefully in the
OFT’s favour, we will want to have clarity and
certainty that that is still good law, and so clear
guidance on that. Specifically on some of the
drafting points, mainly this comes round to the
general test for unfairness, and I think an
improvement would be to focus on the amount of
negotiation that takes place between the consumer
and the trader rather than the time at which the
contract is drafted. The Directive talks about
contracts being drafted in advance or using the
standard terms. In practice, even in contracts which
are drafted after a degree of negotiation, there is not
an equal bargaining position; it is negotiation in the
loosest sense, so I think focusing on negotiation is
a good point. Also, we need it to clarify that the
unfair terms provisions apply to both oral and
written terms, which I think is really important. I
think there should be a clear link between the
finding of an unfair term and redress.
Lord Kirkwood of Kirkhope: But you think this is
capable of improvement? Ms Johnstone is taking the
view, which is slightly more fundamental, that—
Chairman: Lord Kirkwood, before you ask your
fundamental question, can I just bring Lady
Morgan in?
Lord Kirkwood of Kirkhope: Of course.

Q74 Baroness Morgan of Huyton: It is slightly in a
diVerent direction. Listening to you talking, all of
you, both on Lord Kirkwood’s point but also on
others’ points previously, it is obvious that you are
rightly talking from the viewpoint of the UK
consumer, and we understand that. I wondered to
what extent you have contact, and if you have if you
would describe that for us, with similar
organisations in other Member countries, because,
while you may be expressing that this is in your view
not adding anything to the benefit of the UK
consumer, what is your understanding about the
situation in other countries?
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Ms Johnstone: We have very close contacts with
consumer organisations in other Member States.
Because this aVects all of us so fundamentally, there
is a greater engagement among the consumer
organisations around Europe in this piece of work
under the auspices of our European organisation
there, BEUC (Bureau Européen des Union de
Consommateurs). We have worked together on
common positions, and though there may be bits of
details, things in our regimes that we want to hold
on to, in our overall stance on the Directive it has
been very easy to have a common understanding.

Q75 Lord Lea of Crondall: On that very same
question could I just come in there? We are in
Brussels next week and we will be getting some
impression of the nature of the consultative process
which you seem to be rather unhappy about; at least
you earlier on said that you did not think the
Commission were listening very well, or words to
that eVect. Do you think BEUC is held in high
regard, is professionally a very competent
organisation? In the fields that some of us know,
industry or trade unions, they are pretty well
respected and rather powerful European
federations. How would you describe the strengths
of the European consumer set-up as opposed to the
national ones?

Ms Johnstone: I think BEUC is held in very high
regard by other stakeholders and the European
institutions, and certainly by business stakeholders,
and I will give an example which particularly relates
to this. BEUC, BUSINESSEUROPE, Euro
Commerce and European business organisations
have been in conversations together about this
Directive and together have written a letter to the
Commission putting forward common points that
they want to see clarified around the relationship
between this and national law and general contract
law. BEUC is held in high regard. I think it is an
influential organisation, and it is not just within the
consumer movement that it is respected.
Chairman: Can I say thank you very much indeed?
We are going to Brussels next week and we will be
taking some evidence from some of your colleagues,
and that will be useful in itself. I was interested when
you talked about the other issues because this
Committee did an inquiry into consumer credit
some time ago which showed that the issues are
much greater in terms of language, culture and
whatever in terms of consumer credit spreading
across Europe. I suspect some of those same issues
might be here. We are very grateful that you came
in and gave evidence and we will have time to digest
what you have said when we see the transcript, and
no doubt you will too. As I say, if there is anything
else you want to let us know, please do. Meanwhile,
we will struggle on with this and see where we reach
and whether we can have influence on the Directive.
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Q76 Chairman: Good morning. I am Baroness
Howarth of Breckland, and I chair the Sub-
Committee of the Select Committee which looks at
social policy and consumer aVairs. I must say that we
are immensely grateful that you are giving us some
time this morning. We are, I think the word is,
struggling with this Directive and the various issues
around it, and therefore we were very interested to
hear how other countries were tackling it and the
particular positions that you are all coming from. I
think you have had some notice of the kinds of things
we are interested in. I wondered if you could begin by
saying something about the overall objectives and the
underlying principles, what it is that drives this
Directive and whether or not you think that there is
a real need for updating the existing rules because
there is evidence that there needs to be change
anyway; whether you think the use of a horizontal
Directive is the right thing; what you think the
principal objectives should be and how they might
best be achieved. I do not know who is going to start
or whether you are going to share the questions or
take diVerent bits of them.
Ms Knoblochova: The Commission introduced this
Directive in October and it says that the objective is
to improve and enhance the internal market in
relations between businesses and consumers. Current
Directives that are in force in the EU and
implemented in the Member States are based on
minimum harmonisation, which means that the
Member States implemented them diVerently. That
makes businesses’ lives quite diYcult if they want to
make their businesses cross-border because they must
learn legal orders in all the Member States where they
want to forward their activities. It is costly, it is
demanding, and it is one of the reasons, but not the
only one, why they sometimes refuse to sell cross-
border. There are obviously other reasons, like
language, postal services, distance, culture, but those
are fields that the Commission or the EU legislation
cannot deal with. Only barriers that are of a
regulatory nature could be removed, and those are
the obstacles that make diVerences in the EU, so this
is the major objective. A twin objective is to introduce
a common level of consumer protection in the whole
EU. On the other hand there is the diYculty that,
while implementing, the Member States could go

further in their protection, which many Member
States have done, and now the proposal as it is based
on full harmonisation sometimes means that these
Member States would be obliged to decrease the level
of protection in some fields. That is what makes the
negotiations complicated and discussions all over the
European Union, among the Member States, among
the stakeholders, consumer associations, business
associations, so lively and so far-reaching. Another
aspect is the Commission’s response. There is an
impact assessment but it probably does not answer all
the inquiries of those involved which is another thing
that makes the negotiations and discussions more
complicated.

Q77 Chairman: Does anyone want to add to that?
Ms von Teichman und Logischen: I think a major aim
should also be to do away with discrepancies and
introduce more coherence into the existing
Directives. It is not so much the harmonisation but
the introduction of more coherence. For example, we
have a diVerent length for the period of withdrawal in
one Directive compared to another. This should not
be the case and I think it lacks sense.
Chairman: That takes us into the scope.

Q78 Lord Inglewood: It is coherence between the
component Directives that it replaces?
Ms von Teichman und Logischen: Exactly.

Q79 Lord Inglewood: You are looking for a single
regime between the diVerent consumer protection
Directives that currently exist, a single one to replace
several ones?
Ms von Teichman und Logischen: That is the idea, yes,
where it makes sense.

Q80 Lord Inglewood: I understand that. I just
wanted to be sure that I understood.
Ms von Teichman und Logischen: Yes, that is what I
mean.

Q81 Baroness Young of Hornsey: I want to ask you
a bit about the scope because a number of witnesses
that we have spoken to or who have made
submissions have suggested that the scope is a little
bit unclear in the proposal, and also a number have
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suggested that the proposals should be extended to
services and digital goods, which are left out. We
would like to know what your views are on the scope
of the proposal and whether you think there should
be an extension of the proposal to cover services and
digital goods.
Ms Ferreira Dias: The scope as it is has proved to be
quite wide and unclear and that is one of the main
obstacles. The Commission tried to issue a non-paper
at the beginning of the negotiations, trying to explain
a little bit what was in and what was out of the scope,
but the Member States did not understand. In the end
this non-paper was not clear and we will probably
have to go deeper into this analysis which until now
has not been done. As regards the extension to
services, the proposal already applies to services. The
problem is that it is not clear which services are in; it
applies to services but we do not know exactly which.
As for digital goods, as far as Portugal is concerned
we are not against including digital goods. The
problem is how, and we foresee that there are going to
be a lot of doubts and problems in including them.
We do not know how to deal with it.

Q82 Baroness Young of Hornsey: But in principle
you think it would be a good idea if you could work
out the mechanism? Is that what you mean?
Ms Ferreira Dias: If we could work out the
mechanism, yes, but it is going to be a diYcult
discussion on that, I think.

Q83 Chairman: So from that are you implying that
there is quite a lot more work that could be done
before this Directive reaches real clarity?
Ms Ferreira Dias: No doubt.

Q84 Lord Inglewood: Can I move on? I am conscious
that you all probably sit negotiating round the table
for your Member State countries so you may feel it is
a bit unfair to be asked direct questions in front of the
others. If you feel that please say so. What I would
like to ask about first is full harmonisation, and if I
might I would like to ask you to give a yes or no
answer, each one in turn. Is your government
basically in favour of full harmonisation?
Ms Ferreira Dias: My government is not against full
harmonisation if the level of protection for
consumers is high. However, we would prefer a mixed
approach.
Ms Knoblochova: My government is for full
harmonisation, or alternatively minimum
harmonisation with the country of origin principle or
mutual recognition.
Mr Delvallée: This opens a nice introduction for me.
We would be against the principle of mutual
recognition, that is number one, but on the question
of harmonisation it is a possible yes. The whole

question is whether or not we know what we are
harmonising and this links to the previous question,
since at the moment we have no clear idea at all what
is covered by this Directive. I would like to draw your
attention to what is happening elsewhere in the Court
of Justice with a very recent case that was published
last Thursday on a prejudicial question from Belgium
relating to the application of the Unfair Commercial
Practices Directive. This was the first such maximum
harmonisation Directive in the EU on consumer
protection. The negotiation was not that easy but
eventually the ink was dry and we have really had the
feeling since the text was adopted that the
Commission is coming back at us, trying to interpret
the text, saying that because it is maximum
harmonisation there are lots of things that it thinks
are covered in the text or even trying to bring into the
scope some texts that were discussed in other fora at
the same time and were fully rebuVed by all the
Member States. Therefore the potential of full
harmonisation, if you are not clear exactly what it is
you are covering, can be very serious and very
dangerous, which I guess comes a little bit into the
next question about the legal traditions in the
Member States. Some of those answers on the general
principles can be found, at least for France, in the
answers to the Green Paper that was done in
preparing for the Directive. A lot of those are general
principles and we brought our own answer in there.
We said we would be in favour of full targeted
harmonisation, targeted in what we know clearly is
on the table and without ambiguities, and targeted to
how we can find a compromise among us, as
Fernanda said, for a high level of consumer
protection.

Q85 Chairman: Could I just ask a supplementary?
Does that link again to the impact assessment and the
fact that the impact assessment lacks clarity in terms
of analysing country by country what would need to
be changed?
Mr Delvallée: Maybe it will surprise you that there
would be almost understanding for the Commission.
It will be a tremendous work and extremely diYcult,
because the scope of this Directive is so large that it
potentially touches on every topic, every relationship
between a business and a consumer. There were
discussions yesterday. Someone mentioned for the
first time health services, medication, buying drugs
and all of those other issues that are potentially in the
scope as well. There are already all kinds of existing
Directives on specific rights, for instance, for
passengers of transportation systems. It will be
extremely diYcult and the Commission’s impact
assessment tradition is not to make an exact legal
impact study into each of the 27 Member States.
However, I believe that in this case it is absolutely
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crucial and necessary because of the potential that we
see coming up with this follow-up from the Unfair
Commercial Practices Directive, in that we need to
know exactly what could be the potential scope of the
text. This was a question that was raised by the
Parliament. We would need to have a clear view of
what is done in all the Member States and, as
Fernanda mentioned, there was an attempt at doing
so in January by the Commission producing some
kind of non-paper, but it was giving examples, and
examples only raise more questions; “such as?”
“what happens then?” That is exactly how the debate
goes. The European Parliament asked for these types
of clarifications on the scope and, thanks to the
Presidency, we have put forward the same question at
the Council. Because it is such a big work, I believe it
is necessary for each Member State to come up with
its own list of what it has in its own codes or, in your
case, common law, and say, “What do you think of
this? Would this be covered? Would this be covered?
Would this be covered?”. There are all kinds of
possibilities and you should not look only at
consumer law. There is also the insurance code, there
are probably transportation codes and so on. We
need to enter into a very long, very prolonged debate,
I am afraid, with the Commission, on each of these
levels, to be able to get clarity on this issue.

Q86 Lord Inglewood: Is your country basically in
favour of full harmonisation? What approach is it
adopting?
Ms von Teichman und Logischen: We have a kind of
mixed approach as well, so we are in favour of full
harmonisation when it comes to more technical
things like the starting point of the period of
withdrawal and the length of it, but when it comes to
more substantial issues we doubt whether full
harmonisation would be a good solution because
that would lead to Member States having to renounce
solutions they have found which have been proved to
work in the Member States and we do not really want
to lower the solutions we have found down to a level
which everybody can agree on. We also believe that to
react flexibly to new things in the market which may
pop up in one Member State but not in another is
very much more diYcult if we have a full
harmonisation approach. Of course, if you have got
this legislative machine of Europe, so reacting to a
new development in the market takes years whereas
in the Member States you can react very quickly, so
by saying yes to full harmonisation we would lose this
ability to react flexibly.

Q87 Lord Inglewood: If I might come on to the
second matter I wanted to talk about, which you have
neatly led into, the Commission has actually said that
it anticipates full harmonisation but at the same time

the traditions of consumer protection that are
derived from the legal tradition of each Member
State would be tied to that, as I understand it. I am
not quite sure I understand, first of all, what the
Commission is trying to do, but, secondly, to go back
to your opening remarks, if you want coherence
across Europe in a code for consumer protection,
surely if you bolt on all the Member State attributes
you are not going to have coherence and you are
going to end up with a broken and fragmented
marketplace.
Ms von Teichman und Logischen: It is a question of
how ambitious you want to be. Coherence on certain
points, yes, on other points probably not, I would say,
for example, on the length and the starting point of
the period of withdrawal, because now the diVerent
Directives which we have and which are in force are
not coherent.

Q88 Lord Inglewood: You merely have a diVerent
form of incoherence?
Ms von Teichman und Logischen: Yes, exactly.

Q89 Lord Inglewood: What do you think?
Mr Delvallée: I do understand that if we lose the
scope and the ambition of the text because every time
we say when there is a big diYculty, “Okay, we will
just take this out of the system”, this in the end breaks
up the whole goal of the work. However, probably
never before has a Directive, because of this
maximum harmonisation approach, touched so
much on the general contract law of the Member
States, which is not for the moment a competence of
the EU. If you start trying to put in, for instance, the
right to reject or our hidden defect system and so on,
it remains to be seen whether these legal concepts will
fit well in all the Member States, with their own legal
traditions—Roman law, common law, whatever we
may have. It is a question of how you can then justify
to your own citizens the diVerences that might accrue,
whether you are just a consumer or whether you are
a business. The hidden defect is a good example.
Commissioner Kuneva has been saying that we will
not lose it, but, let us be clear on this question, there
is no clarity at all about this, and even just writing it
in black and white in a recital would not in our
opinion stand the test of the Court of Justice, so we
need more clarity on this point. However, if the
hidden defect were to disappear from French law, for
instance, paradoxically consumers would find
themselves in a situation where they would try to
justify that they were a business precisely to be more
protected because it would then be a contract of B to
B and not B to C, and they would try to find a way
to say, “No, I am acting in my normal capacity as a
professional” which would be very
counterproductive.
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Q90 Lord Inglewood: What do you think about this
question?
Ms Knoblochova: I fully agree with what Guillaume
said because the problem is the relation with contract
law which has national traditions. Contract law
diVers across Europe, and Member States really want
to keep their traditions. On the other hand, if we want
to harmonise the system, if we want to have a level
playing field all over Europe, we should do
something. There should be some parts where some
Member States would be willing to decrease their
protection a little bit in one way which would not
harm their consumers too much and for which they
would gain higher protection in other fields that may
be good for their consumers or citizens. There are
several fields in the proposal that could introduce
higher protection for consumers everywhere in
Europe. It depends on what is in the scope.

Q91 Lord Inglewood: What do you think?
Ms von Teichman und Logischen: I think that is the root
of our problem in the negotiations because as it is
now we have 27 diVerent legislations dealing with
consumer protection. This is why the Framework
Directive must only tackle with the full
harmonisation principle some aspects of this
consumer policy. For example, we could perhaps
improve the acquis in relation to contract law clauses
like how pre-contractual information should be
given, the consequences or eVects of the lack of
business information, the length and modalities of
the exercising of the withdrawal period right, things
like this. I believe that could be fully harmonised but
not other things. We have whole chapters in this
proposal that are not acceptable because tradition in
Member States is so diVerent and wide that we will
never get consensus, so that is why I told you that we
would prefer a mixed approach, which means to fully
harmonise elementary aspects.

Q92 Lord Inglewood: The core aspects?
Ms Ferreira Dias: I do not know if you would call it
the core because, imagine the Commission may think
that guarantees are the core of consumer protection,
but I would not call it the core. I would say some
principles and some elements could be fully
harmonised, like I have just said, the information
details, the full contract terms. As regards others, it
should not be the case because Member States will
not accept reducing or lowering their level of
protection, and this is the case with Portugal. We
have a very eVective and strict consumer protection
law with a very high level for the consumer, and we
will not accept lowering it in such important things,
like the guarantees chapter, for example.

Q93 Lord Inglewood: It sounds as if you think
agreement may be reached on certain harmonisation
measures but there is still going to be a great deal of
Member State law aVecting this area, and the
question is, are you creating a single market if you do
that, because it is still a fragmented market?
Ms Ferreira Dias: No, it is a single market. What do
you mean by a single market?

Q94 Lord Inglewood: That is precisely why I put the
question, because I was wanting to see what you
thought.
Ms Ferreira Dias: The single market is what you
construct. You can build a single market not
necessarily including all sectors.

Q95 Lord Inglewood: Yes, but you have many
marketplaces in the single market. Is that what you
are advocating? If I sell from Britain to Portugal one
set of rules applies, in Britain to the Czech Republic
another set of rules applies, in Britain to France a
third set, Britain to Germany a fourth set. There are
certain common principles but in practice if there is a
problem it may well be that it is the local law which
takes precedence.
Ms Ferreira Dias: Look: even in a federation like the
United States of America it happens.

Q96 Lord Inglewood: I am not saying it does not. I
am just trying to find out what you think.
Mr Delvallée: And even if the Directive were adopted
as it is, it would still happen. Do I need to sign? Do I
need to give a copy of the contract to the consumer?
What is the capacity of a young person to sign and at
what age? All those rules are in general contract law.
They are never going to be touched by this Directive
for the moment.

Q97 Lord Inglewood: To go back to where we
started, I think you said that the idea was to increase
trade and that this proposal was market-driven, but
it is still going to be very diYcult for the traders, is it
not, because every Member State has a diVerent set of
rules still?
Ms Knoblochova: That is true, but I think the
Commission, when it prepared this proposal,
consulted stakeholders and I think in full targeted
harmonisation the word “targeted” means that the
Commission targets in the proposal areas that may
cause problems for cross-border trade. It means that
in terms of those principles, how the contract is
concluded, who can conclude the contract, traders
are obviously aware of these diVerences but they do
not create major obstacles for their cross-border
trade. So what is covered now is, in the view of the
Commission (and hopefully based on stakeholders’
views), what creates the major obstacles. I sincerely
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hope and believe that the other fields will stay
untouched, and traders know about that and they are
still happy even with this because the proposal will
make their lives easier in the sense of those
withdrawal periods, as they diVer—seven days
somewhere, 14 days elsewhere, somewhere those are
calendar days, somewhere those are working days. If
there is a big diVerence, that causes them problems,
if they are in countries like France or Germany, the
Netherlands, Luxembourg especially, those small
countries that rely on cross-border trade when
consumers buy goods or services from abroad, it is
really necessary for them that traders from abroad
are willing to go to their market and sell.

Q98 Chairman: But the impact assessment implies
that cross-border trade is not tremendously high,
even through the internet. That is what the impact
assessment appears to say. We know from various
other consumer bits of research that most significant
goods, like white goods, are bought locally by
shoppers, so this might bring some huge benefit to
traders, that is what you are saying, although the
evidence is that people do not shop in that way, but
what about the loss to the consumers in the
individual nations? That is really what Portugal is
saying, is it not, that you wish to retain those benefits
for your consumers while doing what you can in
particular areas to improve consistency?
Ms Ferreira Dias: Yes. From a political point of view
it is very diYcult for national ministers to go on
television and say, “These rights are going to
disappear”, so basically the problem starts here. It
also depends on the approach that you favour. I do
not know if the UK would favour the trader being
able to trade everywhere in the EU with clearer and
perhaps fewer rules, but from our perspective in
Portugal we worry about the consumer’s point of
view. That is also a political choice, it is the
government’s choice, and in that sense, whilst it is
important to keep a high level of consumer
protection, in fact, that is also the title of this
proposal; it is a proposal on the rights of consumers,
not a proposal on the rights of traders. I also followed
the whole negotiations on the Services Directive, and
again it was the same discussion, so basically we
continue with the same problems but I think Europe
advances step by step. You cannot pass from one
situation where you have 27 diVerent rules for
everything to another situation next year where
everything is going to be harmonised down to the
detail, so I think it is a step-by-step approach. I really
believe that for this Directive it is very important to
have a framework Directive that includes certain
basic aspects of consumer protection. To have them
harmonised is important but we cannot forget that
Member States will not accept that other aspects, for

example, unfair contractual terms, that have to do
with the civil law in the Member States.
Chairman: Before we move on, does anyone else want
to add to this, because it is fairly key? In addition,
there are areas that are missed out of the scope of the
code and that also may give us some thought about
the step-by-step approach.

Q99 Baroness Young of Hornsey: Obviously, you are
right: it is about consumer rights, and in order for
consumers to realise their rights they need to have the
right information. Do you think there is a danger
perhaps in some of the new proposals that there will
be information overload for consumers? Do you
think it is about rights as suggested in the proposal or
do you think that the introduction of some of the
newer information requirements will be too onerous
for consumers in what is already a complex area?
What is your view on that?
Ms von Teichman und Logischen: I think we should
certainly look closely into how much information
consumers need and will actually read or want to read
because we all know that information overload leads
to the fact that you do not take notice of it. Adding
to this, I think that, especially with these small,
everyday goods or services like taxi driving or when
you go to the hairdresser or when you buy a sausage
from somebody in the street or flowers from a stand,
certainly we should exclude this information
overload. This is something we should consider.

Q100 Baroness Young of Hornsey: But obviously, in
relation to the proposal, we are not talking about
those kinds of transactions. Clearly, if we are trying
to say that we want something that is more common,
more consistent across the EU for a consumer who is
in Britain, let us say, and wants to buy something
from Germany, how much information do they need,
do you think?
Ms von Teichman und Logischen: But, for these small
interactions which I mentioned, a right of withdrawal
would not be appropriate.
Lord Inglewood: Like hairdressing!

Q101 Baroness Young of Hornsey: Right of
withdrawal for a sausage!
Ms von Teichman und Logischen: I am just saying we
must make sure it is not in there.
Mr Delvallée: I am not sure I buy this argument
about information overload, first, because each
consumer will be looking at diVerent things. Each of
us have diVerent needs. Even if he does not
necessarily read it before he signs, which we all know
happens, even to us here in this room, he will often
need to refer to it later on during the life of the
contract, and he will need to have received all of that,
or he will not be able to find that information. I
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would like to remind you that this is a trend of
consumer policy in general, I believe starting in the
UK and gradually that we have learned to develop in
other countries, that the best way of doing it is not
about protecting your consumer at all costs and
imposing on him all of those things; it is about giving
him the information that he needs to make an
informed choice and then leaving him more freedom
and trying to take down all of those prohibitions that
we are imposing from the policy side on the traders,
so consumer policy would be about helping the
consumer to be at the same level of capacity as the
traders are because they have all those lawyers. That
is something that we have learned from you and has
been a trend in your country, but you will correct me
if I am wrong. It is important to do that. One little
detail I did not get the chance to comment on earlier,
with regard to digital goods and services is that I do
think that, eventually, they should be included. The
problem is that there is obviously a lot of work to be
done. The whole process was launched recently by
DG SANCO realising, in terms of the way you can
implement intellectual property and other issues, that
there is a lot of consultation that needs to be done
between the DGs and with Member States, because
even in Member States we are not really sure between
ministries where we stand on exactly how we adapt to
this whole new changing world, and so it should be
done eventually, but I do not think we can do that
now.

Q102 Baroness Young of Hornsey: Just to sum up
what you were saying about the provision of
information, it is really, as I understand it, about
empowering the consumer rather than simply
pouring information into an empty vessel, as it were.
Mr Delvallée: And he might be able to use it. Even if
he does not read everything at the moment when he
signs he will be able to use it later on. I would also like
to get back to the point I was making earlier about
what are those information requirements. Sometimes
we hear that the three first chapters are easy to
harmonise, including those information
requirements. I would like to point out, as my
colleagues say, that this proposal is going to apply to
everything, including everything you buy in the
shops, including what you buy in the pharmacy,
including what you buy in many conditions where we
all have provisions that we might not think naturally
fall within the scope of this Directive, but they can,
and the recent trends of the Court of Justice and the
Commission that seem to make these all-
encompassing interpretations make us nervous about
what all those other information requirements are
that we might have in some very specific sectors, that
could be covered here.

Ms Knoblochova: I will continue where Guillaume
stopped. There are two aspects. First, as Guillaume
said, the proposal tries to harmonise information to
be provided anywhere you shop. It means in the
shops, through the internet, in oV-premises contracts,
anywhere. It makes life complicated and the question
is whether it is really necessary to harmonise these
kinds of everyday transactions anywhere in the street,
in the shops, et cetera. It is not currently regulated in
any regulation apart from specific regulations, such
as Pharmaceuticals and Dangerous Products. On the
other hand, we have another part of the proposal that
deals with information to be provided in distance
contracts and oV-premises contracts, and there is an
obvious need there for consumers to be provided with
specific information for them to understand what is
going on because when they buy those products they
may be under psychological pressure or they do not
see the goods if they buy them from an internet site.
This is another field where the information should
probably be regulated somehow, but the question is
whether those information requirements should be
harmonised at this stage for those everyday
transactions in shops. Another diYculty in dealing
with this is that there are sectors which have specific
regulations applicable to diVerent goods. It is already
diYcult now. If this Directive is to be fully
harmonised, meaning that Member States should not
impose any further information requirements, and
then you have a minimum harmonisation Directive
that imposes some information requirements too,
meaning that in this field the Member States are
allowed to impose more, you will then have next to
each other the two Directives, one saying you can and
the other saying you cannot. In other words what the
Member States are allowed to do. That is a question
which remains open and the Commission has not
answered it yet. What we have done in the Working
Party so far is that we have said that those specific
provisions apply separately without prejudice to the
proposal, but it does not solve the problem of the
Member States’ discretion as to what they can and
cannot do in those fields where specific legislation
exists with the possibility for Member States to
regulate more.
Ms Ferreira Dias: In Portugal we think the general
information requirements as they are presented in
this proposal are adequate and balanced. Of course,
we can include some changes but they are quite good.

Q103 Lord Inglewood: My Lord Chairman, may I
ask a question arising out of your remarks? We, the
British parliamentarians, who are not the British
Government and are not the same party as the British
Government, have asked you whether you think this
level of harmonisation is too high or too low or
whatever and about its alternatives, but you were
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opening up the debate about whether in fact the best
way to eVect consumer protection is through
consumer empowerment rather than a kind of
negative and prescriptive regime on traders. Do you
think that that might be a better way of looking at the
topic as a whole?
Mr Delvallée: I guess I am going to be appointed by
my colleagues to answer that.

Q104 Baroness Young of Hornsey: To be fair, I used
the term “empowerment” rather than you.
Mr Delvallée: Yes, thank you. I think it would not be
distorting the facts to say that my government would
not go as far as scrapping all the prohibitions; there
are quite a lot of them. We would rather be in the
camp that favours more of them.

Q105 Lord Inglewood: That is fair.
Mr Delvallée: I think it is a balance between the two;
what I said above was really to exemplify that I do
not really buy this argument about information
overload. I think that eventually you will need it. We
have all been in a situation where, “I did not read it
when I was signing it but now I have a problem I need
to know what are the alternative dispute resolution
systems. I need to know, by the way, what exactly was
the length of this and can I still use my guarantee,
even though I did not notice at the beginning whether
it was six months or two years”.

Q106 Lord Inglewood: That is absolutely right.
There is a tendency to look at these things in terms of
traders not being allowed to do this, not being
allowed to do that, not being allowed to do
something else rather than creating a contractual
context where, when it goes wrong, the weaker party,
who is invariably the consumer in this context, is then
in a strong position to try and achieve redress against
the trader.
Mr Delvallée: That would open up collective redress.
I did not know that the British Parliament had a
position on that?

Q107 Lord Inglewood: I have a personal view about
collective redress and that is why I was wondering,
because to some extent it is a diVerent way of looking
at the problem.
Mr Delvallée: I would agree that both are necessary
and that you probably need to look at both.

Q108 Chairman: I am tempted to ask you, before I
get onto unfair contract terms, a general question
about your views on the relationship with contract
law. We do not ask this directly in the questions you
have got, but there has been a suggestion that in order
to meet the requirements of national governments,
one way of dealing with diYculties is to tip them into

individual contract law. We do not quite understand
what that means and wondered if you had a view
about it. If not, let us move straight on to the question
because it is something we are struggling with. What
is your view of the provisions on the unfair contract
terms and how do the suggested terms compare with
your existing national law?
Ms von Teichman und Logischen: I think this is the
most diYcult chapter, for us it is anyway. We really
fear that what the courts are applying now and how
they are working now will be deeply aVected. The
way we have got it now there are lots of court
decisions and lots of certainty and we fear that if we
had this chapter applicable now it would be very
diYcult and there would be much less certainty and
perhaps a feeling of great confusion. We also feel that
it would be very diYcult to agree on black and grey
lists because every Member State has diVerent views
on that.

Q109 Chairman: Even if we understood what it
meant?
Ms von Teichman und Logischen: Even that, yes.

Q110 Chairman: You may, but so far we have not
had witnesses who have given us a clear answer.
Ms von Teichman und Logischen: And the Commission
always says, “Yes, but you can always use your black
list”, because we have got this general clause in the
beginning.

Q111 Chairman: You mean they say it is flexible?
Ms von Teichman und Logischen: Yes, they say, “you
still have flexibility”, but this still would not provide
you with the same legal certainty. It might even be
deceitful when you think that fully harmonising
black and grey lists would be a full harmonisation
because you would still have to apply those against
the background of your national legislation, so
although you thought you had agreed for a
harmonised black list to be applicable everywhere in
Europe you would still have to apply it against the
German contract law background and the French
and the Portuguese and the Czech backgrounds, and
the outcome might be completely diVerent, so it
might be deceitful to talk about full harmonisation
here. We therefore have great concerns about this
chapter and I think that is echoed in most Member
States.
Mr Delvallée: On the content of the two lists, my
country definitely has more in the black list for the
moment than the Commission does, and I have
therefore put the question to the Commission. The
grey list is what situations should normally be
prohibited except if the professional proves to us that
it is legitimate to use it in that case, but I would put
the test back to the Commission, “Give us
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explanations, give us cases in which it would be
legitimate to use such clauses”. Some of them my
government definitely considers black and should
never be allowed. We cannot imagine in what
situations it would be legitimate to use them. That is
on the exact content. Then, I fully agree with what my
colleagues said, that the Commission says the
unfairness test in general opens up a lot of flexibility
for Member States, but it does not give the security
that professionals themselves are asking for. We have
a national commission in France on unfair terms that
is made up of people from the administration,
consumer organisations and representatives of
professionals. They give recommendations to draw
up those lists and this provides professionals
themselves with a lot of certainty on what exactly
should be possible and what should not be possible,
including towards their rogue competitors. Losing
the security and it just remaining in the hands of a
case-by-case ad hoc judgment is not really helpful
for them.

Q112 Chairman: It needs to be in principle.
Mr Delvallée: It should be, and this unfairness test is
put against the general transparency obligations. We
are very worried by this transparent clauses article
because it involves for us a lot of things that relate to
general contract law, to how exactly you should
present your contract—in writing, not in writing, and
so on, and under its rather benign aspect, when it says
that Member States cannot impose any other formal
requirements, I am starting to think; “there is a
language issue here” as well as all kinds of other
issues on how to draft a contract.
Ms Knoblochova: For us it is not a big problem
because in our country we have implemented the
current Directive as it is, and as it is, is also what is
covered by the Directive now. For the Czech
Republic, therefore, the lists are quite all right and I
would like to make one remark, that the Czech
Republic is one of the newer Member States so we
have implemented the legislation quite recently and
the system has not been developed in practice very far
yet. So we are one of those rare exceptions which is
not really upset so much about the proposal as it is
concerning unfair contract terms. However, we
understand the concerns of the others because they
are legitimate, because we understand there are
traditions, there are diVerent situations of contract
law in the Member States, and the last two chapters,
guarantees and unfair contract terms, are those parts
that really touch on the national contract law, and
that is sensitive.
Ms Ferreira Dias: Like the majority of my colleagues,
in Portugal we worry about these unfair contractual
terms because in Portugal, for example, we have four
lists with more than 20 unfair contractual terms and

in this proposal the lists are too short and in the
contents of the lists sometimes we have prohibited
unfair terms that are in the grey list and so we could
not accept them anyway. Also, we have a problem
because the lists in the proposal are closed lists and in
our case the lists are just indicative, so we can go
beyond those terms that are there. Also, we can see
that the way of updating the lists which is foreseen in
the proposal and which is through comitology is not
flexible and is not an adequate process, so for us this
poses many problems.

Q113 Chairman: I was going to ask you what you
thought the eVect of comitology would be in terms of
the lists. Does anyone else have a view about that?
Are we all agreed it would be an inflexible response or
is there a diVerent view?
Ms Knoblochova: We are quite flexible in this regard.
Mr Delvallée: Businesses are very worried. They have
the impression that they have a much better access to
the institutions in Brussels than they would have on
those hidden procedures. As far as we know the
Parliament is not very keen on comitology. It has
recently given the impression that more and more of
those things that appear like details at first sight, can
become quite substantive, yet are only solved by the
committees behind closed doors without active
political involvement in what is after all a policy, and
therefore a political decision.

Q114 Lord Inglewood: But if you did not decide it by
comitology, given the problems that appear to
surround the negotiations on this proposal, how
would you do it?
Ms Ferreira Dias: The lists, for example, could be
merely indicative, and they should be negotiated in
the Council Working Group.

Q115 Lord Inglewood: Yes, but that would not give
the certainty that some people wanted, would it?
That is the other side of the argument.
Ms Ferreira Dias: Let us go back to the beginning of
our discussion. We cannot fully harmonise certain
aspects.
Lord Inglewood: I agree; you are consistent in what
you are saying.

Q116 Chairman: We have talked a bit during the
discussion about the impact assessment and the
knowledge base on which this proposal is written.
What are your governments’ views on the research
base of the proposal? Are you content with the
Commission’s impact assessment, or what would
your wishes be to add to that assessment? Do you
think the Commission has taken into account
practical problems like language and delivery over
distance and all of that?
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Ms Knoblochova: The impact assessment is very
important for my government. We always look at
impact assessments, and if the Commission does not
elaborate any or if there is something wrong with it
we try to point that out. On the other hand, this
impact assessment seems to be, at a first look, quite
intense. But it is not really understandable. If you
look into it, it is complicated, but we followed the
discussions and its preparation from the very
beginning and we were told that the Commission
consulted stakeholders, both traders and consumers.
Their views are listed in the impact assessment.
However, the overall impression is not very positive.
It is very confusing, with no real data and it is not
clear and understandable. Moreover, if we are in the
Working Party and somewhere the Commission
responds, their responses are not really helpful for the
Member States, for our questions that we ask them.
Probably it is even more complicated not only the
impact assessment itself but the clear understanding
of the issue. As Guillaume said at the beginning, the
Commission can say something but if it is not clearly
stated in the normative part of the text it is diYcult.
Ms Ferreira Dias: We do not have any particular
opinion about the impact assessment but, of course,
we think that we could go deeper in the analysis.
What is going to be the impact in the 27 legislations?
I know this is a huge work, as Guillaume just pointed
out, but maybe in the areas covered by chapters 4 and
5, for example, which are the unfair commercial
terms and the guarantees, it would be worth doing a
more profound analysis as to the impact it is going to
have because, as I said, we could not delete this
essential and crucial part in consumer legislation in
Portugal without knowing more.

Q117 Chairman: You gave the impression in your
initial response that you thought the impact was
going to be far more complex than was even dreamt
of at the beginning. Would you like to expand a
little more?
Mr Delvallée: We would not be content but I would
not like this to be interpreted as blaming the
Commission. There was work done a few years ago
by commissioning scholars to provide a compendium
of consumer law in all the Member States which was
intended to look at all the existing Directives and how
they were implemented in all of the 27 Member
States, comparing the length of the withdrawal
period and so on. The problem is that it is an
imperfect work because it is such a tentacular subject,
and it only looks at what was exactly in those
Directives of minimum harmonisation. This, I guess,
allows me to get back to my first comment, that if we
do not look exactly at what is next to those provisions
of the Directive and could be potentially impacted by
it, in the logic of maximum harmonisation, then we

will not have done our job. Hence the need for us,
because the Commission cannot do it alone and I
recognise its limited resources, to come up with all
those lists of things that we think can potentially be
altered and that we would really be very nervous
about. If it is not done properly, I know the
Commission hates the comparison, but this text
could have the potential of becoming politically as
sensitive as the Services Directive, just because it is
the first such text with such a broad scope that
potentially touches on every aspect of our daily lives.
Ms von Teichman und Logischen: I think the major
points were mentioned so I do not have anything to
add.
Chairman: Is there anything else you want to say to
us about all of this? What would your last words be?
Lord Inglewood: Perhaps I could ask one question
and perhaps it would be only fair to ask that we do
not take the replies down, which is: is there really
going to be a Directive roughly like the text we are
seeing in front of us now? (There followed a
discussion oV the record)

Q118 Chairman: Would it be, in Fernanda’s words,
a stepped approach? It feels more vertical than
horizontal, if you know what I mean, issue by issue.
Ms Ferreira Dias: That is the history of the whole
European Union since 1950, so, as Robert Schuman
would say, this is going to be a step ahead and look at
where we have come in 50 years.
Mr Delvallée: One big variable we have not taken into
account is the Parliament. It is still unclear to me
what the Parliament will look like in the next
legislature, not only in political terms but, even with
the new powers in the Lisbon Treaty, if the leading
people are diVerent then the Parliament can really
take a new course and that would be really very hard
for us to forsee. That would be a Brussels-based
opinion, not a government opinion, but it is
important to take that into account. The personality
of the people who are there for the moment and who
were part of previous texts and were actually very
involved in the Services Directive explains probably
some of the steps they have taken, and even they
realise what a murky debate this is, how diYcult and
complex the issue is, so if they change we will have to
see what the next ones do, I think.

Q119 Chairman: So what is the one message you
would want to give to us?
Mr Delvallée: I would point to those recent case law
trends in the way that maximum harmonisation has
been interpreted, and the risk that if we are not
exactly sure what we are intending to cover in the text
it is possibly a catastrophe by whatever could be
brought in later on.
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Q120 Chairman: Your very strong message is that we
should look at that recent decision of the Court and
look at what the parallel is in relation to this
particular Directive? You think there would be
lessons to be learned?
Mr Delvallée: We have not finished interpreting it yet
but we are very worried by that specific case.

Q121 Lord Inglewood: What is the name of the case?
Have we got it?
Mr Delvallée: I can send it to you but it is two joint
cases.

Q122 Chairman: We would be very grateful if you
could let us have any information about that, if you
could send it to our Clerk.
Mr Delvallée: I do not know the exact reference. It
was published last Thursday. We know the
Commission is preparing a strand of infringement
cases on the Unfair Commercial Practices Directive,
thinking of all the things that we have not interpreted,
thinking of all the things we should have scrapped
from our laws because of the application of this new
one, which had nothing to do with it and we thought
had been clarified during the negotiations orally that

it had nothing to do with it, but now we fear it is not
that clear. There was one Directive in between that I
had the privilege with my colleague, Fernanda, to be
working on as Presidents; the timeshare issue. I know
this is really a small issue but it was a fantastic test of
what is coming here because it was also a maximum
harmonisation text and everyone was starting to
learn the lessons from the UCPD, and it was
interesting to see how many things for such a small
issue Member States wanted to insist in the Recitals
as being clear that the Directive does not cover. If
there were so many for timeshare, you can imagine
how many worries there would be for this new
proposal.
Chairman: That is very helpful. I found that
extraordinarily enlightening, very helpful and I am
sure my colleagues did too. We are very grateful that
you gave us the time. We are not halfway through yet.
Lord Inglewood: Nor are they!
Chairman: Not anywhere near, as I understand it, so
we are somewhat relieved to hear that we are not the
only people finding this extraordinarily complex and
without a final form, if you know what I mean, in our
heads. Thank you very much indeed for joining us,
and if there is anything else you think we should
know please do let us know.
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Present Howarth of Breckland, B. (Chairman) Lea of Crondall, L.
Inglewood, L. Young of Hornsey, B.

Memorandum by EuroCommerce

Background

Over the past decades, many national rules aiming at protecting consumers have been harmonised in order to
ensure the proper functioning of the Internal Market. Years before the creation, of a specific Directorate within
the Commission, in charge of consumer protection issues (1989) and the adoption of the Amsterdam Treaty
(1997) which foresees a European Consumer policies, harmonisation measures were necessary because
consumer protection reasons were—and are still—often invoked by Member States to protect their
domestic market.

This situation has made necessary the adoption of a common set of rules which, on the one hand would
guarantee consumers with a high level of protection when buying across borders and, on the other hand, would
make the legal environment of businesses more certain and predictable when engaging in cross border trade.
However, despite the existence of such a common legal framework, the objective has been only partially
reached.

— The positive aspect of this common framework is two-fold: on the one hand it led to the introduction
of a minimum common level of consumer protection across the EU and, on the other hand, it
increased the level of protection of consumers in those Member States where these rules were not
previously provided.

— The negative aspect is also two-fold: On the one hand, the existing Directives have been adopted to
regulate specific issues separately, thus leading to a piecemeal legislation which lacks consistency and
an encompassing vision. On the other hand, and despite the common EU origin of a certain number
of national rules, these rules vary widely from one Member State to the other, thwarting the objective
of creating a level playing field where companies can operate in a clear legal environment. Indeed, till
the adoption of the UCP Directive (and apart from the case law of the ECJ which ruled that the
Product liability Directive is a full harmonisation Directive) EU consumer rules have followed a
minimum harmonisation approach. Indeed, all the Directives under review contain so called
minimum clauses allowing Member States to adopt stricter rules in the same field. Thus, for example,
although a right of withdrawal of seven days is provided for in Directive 97/7 on distance selling,
Member States were allowed to adopt a longer period which now varies from seven days to 21 days.
This situation has become even more complex since the entry into force of the Rome I Regulation
(593/2008) on the law applicable to contractual obligations. This Regulation, which is an
International Private Law instrument, contains rules aiming at identifying which law applies when
diVerent national legislation may be applicable to a single situation. This new Regulation—contrary
to the situation foreseen in the legislation it replaces—provides that when an operator has directed
his activity by any means towards the territory of another Member State and that, as a result of this,
a contract has been signed with a consumer, the operator may be obliged to apply certain provisions
of the legislation of the Member State where the consumer resides. Indeed although the Regulation
allows the operator to choose his national contractual law as the one applicable to that contract, this
choice of law should not lead to deprive the consumer from the protection granted him by the
mandatory rules of the country where he resides. In practice, when selling a good over Internet to a
consumer residing in another Member State, an operator does not know what length of the right of
withdrawal to apply or how to calculate it. Even if that operator states that the law applicable to the
contract is the one of his country of establishment, he will have to abide by the length applicable in
the country where the consumer resides as this is considered as a mandatory rule under the meaning
of article 6 of the Rome I Regulation.
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The Overall Objectives and Underlying Principles

The overall objectives of the proposal for a Directive on consumer rights is indeed to bring concrete solutions
to the problems identified during the consultation process, ie the legal fragmentation deriving from diverging
transposition across the EU and the lack of consistency within the legal framework itself. There is therefore
no doubt about the need to update and simplify the existing rules.

To remedy the legal fragmentation, a full targeted harmonisation approach is an element of the overall strategy
aiming at creating the conditions to secure both consumers and businesses with a common simple and certain
legal framework. To remedy the lack of consistency between diVerent pieces of legislation which however
present common points, the use of a single horizontal instrument providing for common set of rules for
common aspects and specific chapters to regulate specific areas, appears to be the best solution in the light of
the overall commitment in terms of better regulation and legislative simplification. For example, a right of
withdrawal is provided for distance contracts as well as for out-of-premises contracts. In both cases, it aims
to ensure that consumers have a certain period of reflection because of the specific circumstances which have
led to the passing of the contract. Despite the fact that, as such, this right has a similar objective, it is regulated
in two diVerent ways in two diVerent pieces of legislation. It is therefore indisputable, for the sake of clarity of
the legal framework, for this right to be regulated in the same way in one unique piece of legislation.

As far as the relationship between this proposal and the Common Frame of Reference is concerned, the
consistency lies mainly in the fact that the studies and research carried out to produce the compendium (EC
Consumer Law—comparative Analysis of the University of Bielefeld, April 2007) have been used within the
overall process of recasting the Directives under review. For the rest, the two initiatives follow diVerent
approaches and pursue diVerent objectives. The revision of the Acquis aims at updating the existing EU
legislation in the light of a number of identified barriers, whereas the CFR initiative represents a more
systematic and comprehensive exercise whose main objective could be to produce a complete legal instrument
in the field of contractual relationships coming from an in depth analysis and comparison of national legal
systems and traditions.

Full Harmonisation

As already mentioned, the consultation process clearly showed that a certain number of legal barriers could
be removed through the provisions of a common set of rules from which Member States would not be able to
depart. In practice, this means that Member States will not be allowed to “gold plate” EU rules by adding other
requirements and/or to increase the level of protection. To that end, and in order to ensure a common level of
consumer protection across the EU, the shift from a minimum harmonisation approach to a full
harmonisation approach was the necessary step. Another solution could have consisted in imposing
mechanisms of mutual recognition of national legislation transposing Community Directives. This would
have imposed on Member States to refrain from imposing on incoming services (such as distance selling of
goods) their national provisions transposing the EU legislation. Although this would represent the best option
for businesses, and particularly SMEs, through oVering the highest level of legal certainty, it is however clear
that consumers buying across borders could have been confronted with uneven levels of protection, either
lower or higher than their own national laws. In order to ensure the right balance between consumer protection
and proper functioning of the Internal Market, it is important to ensure:

— That consumers all over Europe—and irrespective of their Member State of residence—benefit from
the same level of protection on a definite number of rights which are essential to ensure their
confidence in the Internal Market. This can only be achieved through the full harmonisation of these
rights.

— That companies operate in a clear and certain legal environment. This could be achieved through the
introduction of a mutual recognition clause by which, for those aspects not covered by full
harmonisation, Member States would not be allowed to impose their own legislation on contracts
between consumers residing on their territory and operators established in other Member States.

Scope

The Directive is somewhat confused and confusing. It covers goods for all purposes and some elements of
mixed contracts for all purposes. However, in the case of services they are covered for the contractual and
information aspects of distance- and oV-premises contracts and for unfair contract terms, but not for remedies
for failure to provide a service or to provide a satisfactory service. While we certainly argue that the remedies
for service provision need to be diVerent from those for the sale of goods, a comprehensive, future-proof,
principled framework Directive should accommodate all types of sales contract.
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The issue of the exact scope of the Directive is also important when it comes to understanding the likely impact
of the Directive, taking into consideration that it follows a full harmonisation approach. Full harmonisation
means that only one regulatory regime will apply across Europe on the matters regulated under this approach
and therefore, concerns are raised with regard to the possibility to maintain certain national regimes despite
the approach followed. Would this Directive aVect the so-called “right to reject” in UK or the regime of
guarantee for latent defect in France? At a recent hearing held in the European Parliament, the Commission
clearly stated that the Directive will be without prejudice to these regimes and more generally without prejudice
to all regimes which flow from the legal tradition of the Member States. However, from a technical point of
view such an exclusion is not foreseen in the proposal and appropriate modifications to that end are therefore
necessary.

General Consumer Information Provisions

The provisions contained in article 5 to 7 relating to consumer information can be considered satisfactory as
they achieve the identification of the information necessary to be provided to consumers for them to make an
informed choice. It also has to be underlined that these information requirements are complementary to the list
of information requirements that service providers also have to comply within the framework of the Services
Directive (article 22). The full harmonisation approach is of utmost importance because it will allow both
businesses and consumers to know the kind of information they are obliged to deliver or entitled to receive.
However, in the absence of full harmonisation, this will allow Member States to impose further information
requirements, thus generating legal uncertainty for incoming operators.

Consumer Information and Withdrawal Rights for Distance and Off-premises Contracts

For distance contracts and oV-premises contracts, it is now a long-standing tradition to provide for a right of
withdrawal. The commerce sector considers that it is indeed sensible to merge into one unique piece of
legislation provisions intended to regulate the same right. This is, in our view, part of the broader process of
better regulation. However, the following observations should be made.

First, concerning the length of the right of the cooling oV period, the Commission should justify the extension
from seven to 14 days. While we have no particular concern with 14 days as part of an overall package—and
indeed many traders allow an extended period for returns—we believe the extension should be justified in
terms of consumer need, indicating why and how seven days, where it exists, has been found to be insuYcient.
The impact on the capacity of traders to oVer competitive terms and conditions should also be taken into
account (ie if the legal requirement is extended, the room for competitive oVers is reduced). Moreover we have
to recognise that the longer a good is in the consumer’s possession, the greater is the chance it will be damaged.
Meanwhile small and medium enterprises also suVer from the extended period during which they are unable
to oVer the good for sale even though they may have already paid the producer.

Second, we consider that the existing proposal is not entirely clear in that the obligations of the consumer are
not clearly linked to the obligations of the trader and vice versa. EVorts of clarification should be made to that
end. Thus, for example, it is not totally clear that the obligation to reimburse the payment received
(article 16.1) is dependent on the consumer fulfilling his obligation with regard to the handling of the goods
as foreseen in recital 31 and article 17. The redrafting of the provisions along these lines will certainly improve
the quality of the legislative package.

Third, and with regard to the exceptions to the right of withdrawal, the following remarks can be made. On
the one hand, it appears that the legal framework envisaged in the Directive is not appropriate for cases where
goods are made according to measurements and for which there is a need to measure the area to be covered
before the contract is concluded. In such cases, the customer might go into a store, select the carpet or curtain
material and then wait for the measurer before signing the contract at home. In such a case, it should be
specified that the right of withdrawal does not apply for this specific form of contract concluded away from
business premises but following an express request of the customer. On the other hand, it has also to be
underlined that there are a range of goods that cannot be resold as new under any circumstances. These include
medicine, earrings, mattresses, underwear, cosmetics, food and drink products and personal hygiene products.
It is unreasonable to expect the trader to accept their return, especially if they are supplied in see-through
sealed packaging and the seal has been broken.

Lack of Conformity

As for the other provisions of the proposed Directive, the rationale behind the rules governing the lack of
conformity of goods regime remains the necessity to guarantee both consumers and companies with the same
level of protection across Europe. As already stated, the adoption of the Rome I Regulation and the changes
introduced with regard to consumer contracts has generated legal uncertainty on aspects which are
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fundamental to ensure consumer confidence. As far as Directive 99/44 on certain aspects of the sale of
consumer goods and associated guarantees is concerned, its implementation at national level has led to great
variation of the time period during which the guarantee can be claimed, ie from two years to almost an
indefinite period of time. For business operators, when selling across border they will have to abide by the rules
of the country where the consumer resides which may mean to guarantee the goods sold for an indefinite period
of time. The lack of legal certainty on such an important aspect for both consumers and businesses represents
a legal barrier to cross border trade that can only be overcome by providing for a common set of rules on all
the relevant aspects, such as the hierarchy of remedies or procedures to follow when exercising the right. For
the commerce sector, it is undisputable that, if a good is defective, the consumer has certain rights and the
retailer must provide redress in accordance with these rights. We consider that a hierarchy of remedies is
necessary and that, in case of replacement, the replacing good is considered as a good provided in respect of
the original contract. Therefore, if the trader supplies a replacement article within the two year period, the
trader fulfils his obligations under the contract he originally signed, which provided for a two year period of
guarantee and not more. Consequently, the two year period should not systematically restart from the moment
when the replacement or repaired good have been provided to the consumer.

Unfair Contract Terms

The provision on unfair contract terms does not raise particular concern for the commerce sector although,
in the light of the experience of the transposition of the unfair commercial practices Directive, one could
question how this system will work in practice. The only point of particular importance concerns the way in
which the lists are to be modified. In the system envisaged by the Commission, modification can take place
following a Comitology procedure, which, in our view, does not leave enough space to the EU legislator.
Therefore, we consider that any modification of the list should be preceded by a proper consultation of the
Member States, the European Parliament and all interested parties.

Conclusion

All in all, the commerce sector considers that the proposal for a Directive on consumer rights is a step in the
right direction under the condition, however, that the maximum harmonisation approach is preserved
throughout the legislative process. Although we regret the absence of any mechanism of mutual recognition
of national contractual legislation, we consider that if the full harmonisation approach is preserved, the legal
environment for cross border trade will improve.

Flowing from the fact that everyone agrees that the current EU legislative framework—which is based on
minimum harmonisation—has not allowed to create the conditions for both businesses and consumers to
engage in cross border transactions, the proposed Directive has, at least, the merit to identify the problem and
to propose a solution.

For the business sector, full harmonisation is not necessarily a panacea. On the one hand, legal uncertainty
remains in certain areas that are outside of the scope of the Directive. On the other hand, the Directive will
inevitably lead to create more burden on enterprises which are not interested in engaging in cross border trade
and for which,therefore, the increase of the level of consumer protection cannot be translated into new
opportunities of growth. Nevertheless, one cannot neglect the fact that the shift from minimum to maximum
harmonisation will bring—at least to those companies that would like to engage in cross border trade—clarity
in the legal framework.

This may certainly lead, in some cases and in certain Member States, to a reduction of the level of consumer
protection whilst, in others, a significant increase. Insofar as the intention of the Commission is to create the
conditions to boost cross border trade and more particularly on-line trade, it is necessary for the legislator to
strike the balance between the interests of consumers and of businesses which, at the end of the day, are not
necessarily in confliction. Indeed, the improvement of the functioning of the Internal Market will benefit to
both businesses and consumers because of the increase in competition, the wider choice in goods and services
and the accompanying reduction of prices.

EuroCommerce and the Commerce Sector

EuroCommerce represents the retail, wholesale and international trade sectors in Europe. Its membership
includes commerce federations and companies in 31 European countries.

Commerce plays a unique role in the European economy, acting as the link between manufacturers and the
nearly 500 million consumers across Europe over a billion times a day. It is a dynamic and labour-intensive
sector, generating 11% of the EU’s GDP. One company out of three in Europe is active in the commerce sector.
Over 95% of the six million companies in commerce are small and medium-sized enterprises. It also includes
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some of Europe’s most successful companies. The sector is a major source of employment creation: 31 million
Europeans work in commerce, which is one of the few remaining job-creating activities in Europe. It also
supports millions of dependent jobs throughout the supply chain from small local suppliers to international
businesses.

3 April 2009

Examination of Witnesses

Witnesses: Mr Patrice Pellegrino and Mr Graham Wynn, EuroCommerce examined.

Q123 Chairman: Can I thank you very much for
sparing the time to come and talk to us. We are on the
route of our inquiry, if you like. I do not know
whether we would say we are part way through or
even just on the start of this journey because, as you
know, it is a fairly complex procedure. We have now
seen a range of witnesses in the UK but because there
is so much we thought it would be useful to try and
catch up with people en masse here in Brussels and it
has so far proved very useful. We are very interested
in where you are on this particular Directive and I am
sure we will be asking you where you think it is going
to go. Can I begin by asking you about the current
framework because as an argument in favour of the
Directive, EuroCommerce says that the emergence of
disparate national rules under the existing consumer
protection Directives has thwarted the objective of
creating a level playing field where companies can
operate in a clear legal environment. That is the
position which has been taken but we really would
like to know what evidence you have that the
existence of diVerent rules has acted as an obstacle to
trade and how has the Rome I Regulation
complicated matters even further? We are looking for
evidence for your view.
Mr Pellegrino: Thank you very much for giving us the
possibility to speak with you and discuss a dossier
which has occupied us for the past four years, I guess,
and even before with the Rome I Regulation. I also
asked Mr Graham Wynn to join us because he is a
member of the BRC and so there will also be the
possibility for you to have evidence from the UK
side, which is very important for you.
Mr Wynn: I came to support Mr Pellegrino.
Mr Pellegrino: First let me stress that I am a lawyer
and I know what legal barriers are about. There are
also practical barriers but we are talking about legal
ones. Let us start by saying what is in the paper I sent
you, that over the past 30 years the habit was mainly
to have a minimum harmonisation Directive.
Member States cannot go under the minimum
provided but they can go further. One example,
which is, by the way, well known and is mentioned in
the impact assessment, is the right of withdrawal
when we are talking about oV-premises contracts,
although I guess with oV-premises contracts we do
not have so many cross-border cases. With online
contracts, when we are about distance selling
contracts, it is clear that you have to apply, under the
Directive of 1997, a minimum of seven days. Today in

Europe the range is from seven days in France, in
Italy seven or eight, up to 21. If I am a UK operator
and there is someone coming on my website, which
length of the right of withdrawal shall I apply? It is as
simple as that. If it is someone from Finland then he
is familiar with a three-week period and he comes on
my website and is trying to have a contract and he
falls under the Directive 97/7, so what is the length of
the right of withdrawal? I as a UK operator do not
know. I know for France, maybe I know for another
neighbour Member State but not for Finland. If you
take the guarantees Directive, how long is the period?
In France it is one year, in the Netherlands it is almost
indefinite, in the UK I think it is almost six years. If
I am selling a good what is the length of my
guarantee? It is as simple as that. I think that the basis
for this is that there are these kinds of discrepancies
and no-one can contest this because this is self-
evident. The first Directive which was based on a full
harmonisation Directive was the Unfair Commercial
Practices Directive, but there is another Directive
which has been judged by the Court as a full
harmonisation Directive and that is the Product
Liability Directive. It has been considered and judged
by the Court as a full harmonisation Directive. There
are two judgements concerning France and Sweden
saying no, this is a full harmonisation Directive; this
is the way the liability functions at EU level and that
is it. This is why at the end of the day it is very
important to have this kind of reflection on the way
forward because minimum harmonisation does not
work properly unless we consider (and this is the
point) that all Member States recognise each other’s
legislation as oVering to consumers the same level of
protection, and this is called mutual recognition, the
country of origin principle. We do not want to put too
much of an administrative burden on companies and
they know the legislation. We can assume that in the
UK the consumer is as well protected as in other
Member States, and where it is not the case we try to
identify these and then we just apply the mutual
recognition principle. Rome I has created another
problem, which was also part of your question,
because it will replace at the end of this year the
Convention of Rome of 1980. It is based on the idea
that from the moment you target your activity by
whatever means towards another Member State
then, even if you can choose the law applicable to that
contract, this cannot lead to depriving the consumer
of the protection granted him by the mandatory rules
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of the country where he resides. As I told you, I am a
lawyer. It is impossible for a company to know what
are the mandatory rules which are applicable in that
Member State; it is simply impossible. When you
raised the issue and you put this in that way, there is
French legislation which is very well known, the
famous Loi Toubon, according to which any contract
with a French consumer has to be drafted in French.
These are mandatory rules for the country where the
consumer resides. Under French legislation for a
French judge this would be the case. Basically, you
have to tell people that they have to translate all the
contracts, but you have to add another point, which
is the E-Commerce Directive, and the E-Commerce
Directive is based on the country of origin principle
but not for contracts. If you look at the same activity
and you take the three or four pieces of legislation
which simultaneously apply—the E-Commerce
Directive, Distance Selling Directive, Rome I, then,
on the one hand, through the E-Commerce Directive
which covers people and companies, you say, “Please
use the new technologies to develop access to wider
markets. You have this Directive, the 97/7 one on
distance selling, which is giving a frame”, but, on the
other hand you say, “We are changing Rome I. Please
use the new technologies, but, pay attention, do not
sell”.

Q124 Chairman: Do you not think it is reasonable
that those who are selling should know the market
place in which they are selling and the rules of that
place?
Mr Pellegrino: Yes, it could be like this, but now I am
not talking about the big retailers or the big
companies in general. They have so much money that
they can have the help of any kind of lawyer in
adapting the contracts to the legal terms of that
country. I am talking about a craft industry, just
someone opening a website, saying, “These are my
products”. He is not targeting anyone. There is a
consumer coming to his website. He is not even
spamming. He is not trying to advertise. He just has
the website. He will have to apply this.

Q125 Chairman: But on the other hand you do say
that the Directive will have burdens for those who do
not want to sell across border? What is your remedy
for that?
Mr Pellegrino: Our understanding of the exercise was
the following, and correct me if I am wrong. It was to
identify the number of rights which are crucial to
ensure consumer protection. It is, for example, the
guarantee the right of withdrawal. What is inside is
okay. If there is something more to add then we can
reflect upon it. Then we are just getting rid of what is
not necessary and what is this kind of French
legislation. I do not want to remove the French
legislation but you should not have to apply it to

foreign traders; this is what I mean. If you want to
develop and if you want to help SMEs, some do not
want to access other countries but you cannot, in
particular with the development of the internet,
prevent people from going on the internet and finding
the best oVer. It may be a very good product sold in
the UK, and then the company, which is not even
active on the international or European market, can
say, “Okay, another client. It could be interesting.
Why should I not try to develop that market?”. There
are companies that are not thinking about this not
because they are reluctant but because they do not
know what this means. Why should we just consider
that they are international markets?

Q126 Chairman: Just before we move on, one of the
points you have just made is that you thought that the
issue around the Directive was that there should be
some thinking around particular issues that might
move the issue forward. Could I just, in terms of
looking at the general objectives and aims, ask you if
you think this particular Directive is moving in the
right direction or whether there is more work yet to
be done?
Mr Pellegrino: I do not know if you are aware but we
sent a joint letter to Commissioner Kuneva, Business
Europe, who represent small and medium sized
organisations, EuroCommerce and BEUC (Bureau
Européen des Unions de Consommateurs), the
European consumer organisation, and we all asked
the same thing: “Following the hearing you had in
the Parliament this Directive is not in line with your
statement”, because basically they kept changing and
moving from one side to another. Then the four
organisations, and it was really une grande première
to have the four organisations together said, “Okay,
we could agree but we do not think we understand
what you mean because we do not understand the
exact scope of the Directive. Please explain to us what
you mean”. I think that this is the first clarification
that we need, and that you need as well, to see what
is the exact scope.

Q127 Chairman: Lady Young is going to ask you a
little about scope but we would be very interested to
see a copy of your letter.
Mr Pellegrino: Of course.

Q128 Lord Lea of Crondall: I would like to ask
Graham Wynn about cross-border transactions,
because he can see how what Mr Pellegrino said
relates to a British perspective, which we are having a
bit of diYculty about. Putting it very simply, what is a
consumer? Mr Pellegrino has referred, and both your
memoranda refer, to examples of cross-border trade
between a company and a company, and it does have
rights and obligations built in where the buVer
between the final consumer and the original
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manufacturer is the importer/wholesaler. In one sense
the consumer, as the layman would understand it, is
the final normal natural person, in the jargon. Mr
Wynn, do you think I am barking up the wrong tree
by saying that there is an ambiguity here or should I
understand that in every case where we use the word
“consumer” you are talking about a natural person;
we are not talking about someone on the website of
another company?
Mr Wynn: No, we are talking about the natural
consumer and I think the Directive is talking about
that—you and me and others who may purchase a
good, and a business dealing with them, and the
Distance Selling and the Doorstep Selling and the
Guarantees Directive all basically deal on that basis.
We are not talking about business-to-business,
though some would like to include it; not us.

Q129 Lord Lea of Crondall: But in the case of cross-
border trade do you know, roughly speaking, how
much this would apply where the consumer is buying
something from another country directly or is dealing
with his national law because he is buying it through
a wholesaler or a retailer in his own country?
Mr Wynn: It would apply to both as a full
harmonisation Directive. It would apply both to the
consumer in London buying from John Lewis and it
would apply to the consumer in London buying from
Carrefour in France.

Q130 Lord Lea of Crondall: The consumer does not
know whether it is coming from London or whether
it is coming from Liège.
Mr Wynn: It would apply across the borders. That is
why we are supporters of a full harmonisation
Directive because it would mean that the consumer
would always know what his rights were.

Q131 Baroness Young of Hornsey: Mr Pellegrino,
you describe the scope of the Directive as being a little
bit confusing, some things are in, other bits are out,
some types of services are in, some others are out,
digital products and services are not included, et
cetera. Could you explain a little bit more how you
feel the scope of the proposal is unclear and how you
would like to see it amended? Also, could you say a
little bit about what practical diVerence any such
amendments might make to your membership?
Mr Pellegrino: First, as far as the scope is concerned
with regard to goods and services, it is clear that for
certain members of commerce, and also for the bill,
because we are discussing the bill in terms of the
content and the scope of the proposal, there is the
problem of the mixed contract, how that works in
practice. For example, I buy a phone with a contract
but the phone is not working. Then we are under the
Guarantees Directive, of course, but I am still paying
for the contract though I cannot use it. It is clear that

this Directive is not appropriate to deal with this kind
of case. The second point, which is really crucial and
we need clarification on this from the Commission—
and, for your information, Mrs Kuneva, following
the letter we sent, has requested an appointment with
the four organisations to clarify it—is the question of
two issues which have been raised by academics. One
concerns the right to reject in the UK, and one
concerns the guarantee for the latent defect, which is
like a garantie des vices cachés, which applies
basically in Spain, France, Italy, Belgium and
Luxembourg. This being a full harmonisation
Directive, the question to Mrs Kuneva is, to what
extent is this going to aVect these remedies or these
practices at national level? Unfortunately for the
Commission, they were not able to answer in a clear
way from the beginning. Sometimes they said it was
covered, sometimes they said it was outside, but the
final statement made by Mrs Kuneva in the
Parliament at the hearing made it clear that this was
outside. Unfortunately, this is not what is written in
the Directive. Then all the four organisations, which,
as I told you, was a tour de force, said to Mrs Kuneva,
“Now you have to come up with concrete wording to
modify the Directive and put it into line with the
statement”. Maybe you know, but last week a
judgment by the Court of Justice was released
regarding the Unfair Commercial Practices
Directive, and now it is clear that full harmonisation
means that Member States cannot depart from what
is provided. A text is not written in the same way
when you are talking about a full harmonisation
Directive as when you are talking about a minimum
harmonisation Directive. My personal opinion is
that this Directive is not professionally written for a
full harmonisation Directive at this stage (it can be
improved, of course) as far as the scope is concerned.

Q132 Baroness Young of Hornsey: So did you have
any specific remedy for this?
Mr Pellegrino: That is a very good question. I will tell
you what I told the Cabinet of Mrs Kuneva. “You
wrote the Directive—(in other words you created a
mess)—so do not ask us to come up with concrete
wording”. Frankly speaking, I do not know how they
are going to sort this out because at the last meeting
we had one of the oYcials in charge of the file said,
“But it was not the intention of the Commission to
disrupt the legal traditions of the Member States”. I
said to him, “If you write something like this, this
Directive is without prejudice to the legal traditions
of the Member States I think we will have a huge
problem somewhere, either in the Parliament, in the
Court or anywhere else, because each time you adopt
a Directive you disrupt it to a certain extent and you
have to clarify it”, but, frankly speaking, I do not
know how they are going to sort this out.
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Q133 Baroness Young of Hornsey: So, to put it
bluntly, in its current form you do not think it is
workable?
Mr Pellegrino: If you ask me how they are going to
put the statement of Mrs Kuneva in line with this
Directive and how they can word it, I cannot tell you.

Q134 Baroness Young of Hornsey: For full
harmonisation it is not going to work?
Mr Pellegrino: Full harmonisation is not the problem.
It is how this “full harmonisation” is not going to
cover the aspects that she said are not covered. From
the bulk of rights which are covered you are going to
extract the right to reject, the latent defect and things
like this and say, “These are not covered”. On top of
this, for the time being, we have the contributions of
academics in France and the UK who complain
about the Directive possibly aVecting these kinds of
rights, but if we are going through all 27 Member
States I do not know what we are going to find.

Q135 Chairman: Lord Inglewood is going to pursue
full harmonisation in some detail, but perhaps I can
ask one supplementary first. One of the questions we
have been asking is about the impact assessment.
From what you are saying, clearly, had there been
more detail in the impact assessment of what really
would happen to Member States following the
Directive, the problem we have got with the
Commissioner’s statement might well have been
avoided. Would you agree with that?
Mr Pellegrino: The problem is to know how impact
assessments are carried out. For example, when an
impact assessment is carried out the whole document
is sent to the Commission Services for comments
along the consultation process. If you want to have a
fair impact assessment why should this go through a
process where everyone can change a comma, take
this out, add that? This is for any kind of impact
assessment.

Q136 Chairman: It should be on an evidential base,
an impact assessment.
Mr Pellegrino: Yes, but they did not assess what they
did not want to assess. An impact assessment is
mainly there—and I am sorry to say this—to justify
the position of the Commission.

Q137 Chairman: An interesting point!
Mr Pellegrino: You must have read the impact
assessment, I guess. The justification for this
Directive, and it is repeated in the impact assessment,
is Rome I and the problems created by Rome I. If I
summarise this, it is basically, “I, the Commission,
created a problem with the regulation, and now I am
going to solve the problem I created”, because the
Rome I Regulation has never been impacted; there
has been no impact assessment, and EuroCommerce

wrote four letters saying, “Listen: you have a
commitment on the impact assessment. You have to
assess this because the way in which you want to deal
with ‘activity directed to’ means (and this is back to
what you were saying) that if I am going to actively
target the consumer in the Member States where he
resides then I have to apply these legislations fully,
but if I just open a website and someone Googling
finds me and wants to have a contract this will also be
the case with Rome I, whereas this is not the case with
the Rome Convention”. This has not been assessed.
Chairman: That is really helpful.

Q138 Lord Inglewood: You have explained to us that
you consider full harmonisation is the best option to
balance the considerations of consumer protection
and the internal market, and I can see that because
the eVect of full harmonisation is that there is going
to be one single legal regime for consumers on inter-
and intra-Member State trade across Europe. I want
to ask you two things about that. We heard earlier
today from representatives of a number of Member
States that they simply do not believe the ministers
are going to deliver that because it will mean that
many countries’ sacred consumer protection
provisions are going to have to be replaced. Have you
any thoughts about that?
Mr Pellegrino: The point is, since Europe exists, that
consumer protection—and I think I wrote this in the
contribution I sent you—has been one element
always used by the Member States to protect their
own markets since Cassis de Dijon, if you remember.

Q139 Lord Inglewood: I do.
Mr Pellegrino: “No, you cannot sell that product”. It
was for consumer protection reasons because if they
were drinking cassis de Dijon then they were
becoming alcohol addicted or something crazy. You
can have schnapps but not cassis de Dijon. Even in
the Services Directive, when it comes to Article 16,
the fight was on the possibility to derogate from the
internal market clause through consumer protection
because inside the consumer protections, if you take
the case law of the Court, they put everything inside.
Basically, the Member States want to keep that
privilege—“I am protecting my market as I wish”.

Q140 Lord Inglewood: It is partly that, and it is
partly that no politician is going to go back home to
his own country and announce proudly to the nation
that some of the best-loved consumer protection
provisions have been swept away. I am not disputing
your logic. I am just first of all raising the human/
political problem.
Mr Pellegrino: Yes, but I think that we can reverse
that. It depends on the view you have of Europe. If
the view is that all the best practices should be
reflected upon in order to create something which is
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sensible, not only for UK consumers but for all, then
let us reflect it in that way and let us create something
which is sensible for all.

Q141 Lord Inglewood: I agree, but the problem you
have is that there will be disagreement about what the
best practices are.
Mr Pellegrino: Yes, but we are talking about Europe.

Q142 Lord Inglewood: I know.
Mr Pellegrino: I think we can do this, but I do not
know whether you are aware of the discussions in the
Council, to what extent there is at least the political
willingness to discuss this. I have been working for
EuroCommerce for eight years and it is always the
same thing. When you have 26 delegations there is
always someone saying, “My practice is better”. We
cannot negotiate in that way. If there is the political
will you will find a way forward. The second thing is
that you know the Consumer Credit Directive has
now been transposed in a few Member States. What
is happening in France? In France they say, “Good,
there are new proposals from the government to
protect consumers against financial institutions
ripping oV consumers, blah, blah, blah”. There is no
indication that this is flowing from a Directive.

Q143 Lord Inglewood: But what happens is that the
golden rule of political presentation is that the good
news is delivered by the Member State government
and the bad news is delivered by Europe.
Mr Pellegrino: And the outcome of this is a 34 per cent
forecast for participation in the elections. That is the
point. If we are talking about this we are entering into
another debate which is not only about consumer
rights.

Q144 Lord Inglewood: I appreciate that, but you also
said that you think that mutual recognition might be
the best option for business-to-business trade, or
businesses only. The logic of the position you take,
which I entirely understand and am not
unsympathetic towards, is that the easiest
commercial regime is to have a single harmonised
regime, not only for consumers everywhere across
Europe but for all business, and it should be the same.
Mr Pellegrino: Maybe it is not properly written in my
paper. My feeling is the following. When the first time
the country of origin principle was created the idea
was not to say, “From tomorrow everyone recognises
the legislation of each other”. It was the following:
“Let us analyse the legislation of each Member State
and when there are discrepancies which would not
allow fair competition or would distort competition
we will harmonise these elements. We will
approximate these things”, as we used to say, “and
for the rest”—

Q145 Lord Inglewood: It does not matter.
Mr Pellegrino:— “it does not matter”. If we can define
the number of rights which are essential, then why
should I care for the Loi Toubon or for translating a
contract? Is that essential? This was the reflection we
always had, and in the inter-service consultation
paper of the impact assessment we complained that
this option was not impacted at the very first round,
and now it is option number six, but when it comes
to option number six the result is, “Yes, but you are
putting at risk Rome I”; you are putting at risk the
problem.

Q146 Lord Lea of Crondall: Can I be clear what your
answer is to Lord Inglewood’s question because I did
not hear it? Why do you not have full harmonisation
for business-to-business? That is the purpose of my
earlier question about what is a consumer. If
business-to-business is covered by all this—is it or is
it not?
Mr Pellegrino: No, it is not.

Q147 Lord Lea of Crondall: In that case Lord
Inglewood’s question still arises. How does this relate
to harmonisation of business-to-business
transactions?
Mr Pellegrino: It does not because for the time being
the central principle of business-to-business
transactions is in the Rome Convention and in Rome
I it is preserved. It is the freedom to contract. Then
you define your contract. If you are contracting with
someone in France and you are in the UK then you
can choose the French legislation or the UK
legislation or even something else.
Lord Lea of Crondall: When I buy my BMW it comes
from Germany but I buy it from Woods of
Southampton. I do not know whether you see where I
am coming from but this to me is quite fundamental.
Most people as consumers do not see it as a product
that has crossed a frontier. They just see it as a
product that comes from Southampton.

Q148 Chairman: Because their rights are related to
the people in Southampton.
Mr Pellegrino: Exactly.
Mr Wynn: Your rights will be the B2C.

Q149 Lord Lea of Crondall: Yes, but if the
fundamental rationale of the whole thing, as the
Commission says, is that people are scared to trade
cross-frontier, that begs the question, does it not?
That is what the Commission says is the main
purpose of the Directive.
Mr Wynn: But you would not be trading across a
frontier. You would be buying it from Southampton.
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Lord Lea of Crondall: But the Commission are saying
that at the moment it is business that is reluctant to
trade cross-frontier, so that is business-to-business;
that is not to do with the ultimate consumer.

Q150 Chairman: I think we are dealing with two
issues. One is that international trade takes place in
contract law in terms of you negotiating a contract.
Mr Pellegrino: The freedom to negotiate a contract.

Q151 Chairman: Which is diVerent from buying as
an individual purchase either within your own
country or cross-boundaries, and there are two
diVerent sets of rules. We will come to contract law
later probably but at the moment there are two
diVerent sets of rules and what we are trying to deal
with is the individual consumer purchasing across a
boundary.
Mr Pellegrino: Have I answered your questions
clearly?

Q152 Lord Inglewood: I think you have. The simple
question I wanted to put to you was that, from the
point of view of the vendor of commodities,
obviously, we live in a regime where now you can
negotiate freely, but still that poses a lot of potential
problems for SMEs in particular. My point was that
the logic of the position you have taken about
consumer protection, i.e., maximum harmonisation,
also would apply, probably to a lesser extent, to
business-to-business trade as well. I just wondered
whether you had a comment on that; that is all.
Mr Pellegrino: I think this is not going to apply to
business-to-business.

Q153 Lord Inglewood: That is fine. We have teased
out why. I was asking that question to test the
rationale of the business-to-consumer arguments
that you were putting in front of us.
Mr Pellegrino: The business-to-consumer argument is
always the following, at least from DG SANCO.
People should be protected—

Q154 Lord Inglewood: Against wicked commercial
people!
Mr Pellegrino:— against bad practices and rogue
traders. This is not the point. Because we are lacking
this protection we need to have a common
framework.
Lord Inglewood: Exactly.
Chairman: And that increases trade.

Q155 Lord Inglewood: Yes.
Mr Pellegrino: And this will increase trade. The point
is that the consumer associations are very imbalanced
for one reason. If you take, for example, a Dell
computer and I am in Belgium and I see that there is
a very nice oVer in the UK, I say, “Okay, I would like

to benefit from that oVer”, and they say, “No, you
live in Belgium”. Then to a certain extent they have a
problem. Consumers are criticising this kind of thing,
but Dell, irrespective of its dimensions, can say,
“There is a legal barrier. I do not know what the
legislation is in Belgium”.

Q156 Lord Inglewood: That is correct, but the
problem that then comes, and it is really the theme
that seems to be the fault line that is running through
our entire debate about this, is that, where the legal
regime varies from Member State to Member State,
even if there is a substantial amount of
harmonisation involved, from the perspective of the
business-to-consumer transaction, uncertainties,
which equal worry, which equal concern, which equal
reluctance to follow up the proposal, enter. I think the
really interesting question is, it is going inevitably to
be a bit of a compromise as to where full
harmonisation might stop and Member State
practices cut in, so what is the right point for the
balance to be struck?
Mr Pellegrino: In my view this is first a political
decision by the Member States and by the
Parliament.

Q157 Lord Inglewood: Yes, you are absolutely right
it is a political decision, but you as a trade association
must have a view and that is what we want to know
from you.
Mr Pellegrino: If I were totally extremist I would say
everyone should be able to sell everywhere in Europe
under their own legislation. Do not forget that even
if there is this common set of rules at least you still
have these Directives which have existed for decades.

Q158 Lord Inglewood: Yes, but part of the point of
this Directive, and one suspects possible subsequent
Directives, will be to reduce this plethora of slightly
contradictory Directives.
Mr Pellegrino: Of course, but if we go to the extremist
side, which I am not following but let us just follow
the logic, we say, “Listen: we have been in Europe for
30 years. We have a set of rules, of course, based on
minimum harmonisation, but at least if you provide
for the obligation to disclaim how the contract is
ruled, the consumer can read the contract terms and
then you put in the contract the main elements and
that is it. You do not even need this.” But it is not the
case. This is much too extremist but then this is the
pure application of the country of origin principle.
Do not forget, as I told you before, that the E-
Commerce Directive has been conceived as an
incitement for companies to use the internet. On the
one hand you say, “Use the internet but do not sell on
the internet”. This is a bit absurd. I have met many
operators. They say, “If I have to do this I have two
possibilities. I am relying on the quality of my service
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and my products and then I do not care about Rome
I, Rome II or any kind of international private law
legislation”, or you say, “I am scared and I am not
going”. This is the current situation. With this we try
to have a kind of safe harbour where people can
indeed operate in a clear legal framework. To reply to
your question, I think the best thing is to put on paper
what is essential for consumers and let us discuss this.
Is it the right to reject? Is it the right of withdrawal?
Is it the guarantee, how it functions, etc, etc? In
countries where you have an indefinite period of
guarantee, do you really think that there are people
bringing back something after seven, ten years when
the washing machine has broken? Of course not.
There are certain things which have to be looked at
but in a sensible way.
Lord Inglewood: The word I was interested in was
“sensible”.

Q159 Chairman: Can I just be absolutely clear that
we understand what you are saying before I move on
to Lord Lea to ask about information? You said at
one point that you needed reflection on what was best
practice, and that reflection, if you like, in a step
approach rather than a horizontal approach might be
more helpful if we look at it issue-by-issue. Is that
what you are saying, because it is not very clear?
Mr Pellegrino: No. In my view when the Green Paper
was published all the process of consultation should
have led to identifying what should have been part of
that horizontal instrument and what we are facing
now is that there are things which should have been
considered and maybe put in or excluded; I do not
know.

Q160 Chairman: Yes, I think we are saying the
same thing.
Mr Pellegrino: I think a horizontal approach is
sensible because a right of withdrawal is a right of
withdrawal, whatever the kind of contract. You can
put it in one piece of legislation, but not sectorally.
This is better regulation.

Q161 Lord Lea of Crondall: You are supportive of
the general consumer information requirements in
Articles 5–7. How practical do you consider the
provision of this information to be? If I can put a little
bit of an example of it to you, if I am buying an apple
a small business selling the apple would think, “They
are all saying Brussels. Why Brussels?”, and so on,
subsidiarity, et cetera. Could you link that into your
answer, please?
Mr Pellegrino: Frankly speaking, as far as the
information requirements are concerned, this is one
point which is very small in our paper, for two
reasons: first because we consider that it is generally
the kind of information that a consumer requires to
make an enlightened choice, and do not forget that

the Services Directive will apply and you will have, as
foreseen in Article 22, information requirements
which will apply on top of this. There is one article in
the Services Directive which provides for
complementary information; it is a diVerent piece of
legislation—but basically the service provider, and a
retailer is a service provider, has to provide this
information as foreseen in this Directive, plus the
information which is foreseen in the Services
Directive, and then we consider that it is a huge
amount of information, plus, if we are talking about
foodstuVs, you have the Labelling Directive and all
the information requirements relating to foodstuVs
and so on.
Mr Wynn: I think the point about Article 5 though is
that the key words are “if not already apparent from
the context”. You provide the information “if not
already apparent from the context”, and a lot of the
information here, in the case of the apple, is
apparent—the main characteristics of an apple, you
can see it is an apple, geographical in the case of
trade, well, you are in the shop; the price is there; it
has to be displayed. There are not real arrangements
for payment, delivery and performance, no right of
withdrawal probably, because you eat it. They are the
key words, “if not already apparent from the
context”.

Q162 Lord Lea of Crondall: So you do not imagine
your members would get a context with the small
businesses in Britain, who are very vociferous, and
you have said that they are all part of your family in
making representations broadly in favour of this. I
am a bit surprised insofar as the caricature of this
Brussels Directive would be, “What has it got to do
with Brussels anyway?”. That would be the
argument, would it not?
Mr Pellegrino: The point is, if we consider that this
falls under the subsidiarity principle, fair enough. My
question is the following. I am French and I am
selling to you in the UK. Because it is subsidiarity you
think, as you were saying, “In the UK we should have
the right to impose these kinds of information
requirements, why not?”. What happens? Should I
try to know what the UK legislation is and then abide
by the UK legislation when I am selling abroad,
because this works the other way round?
Immediately after, Belgium or France will say,
“Okay, this is subsidiarity, so we are providing our
own list of information requirements and because of
Rome I you have to abide by this legislation”. This
means that a UK operator, or any operator in one
Member State, has to comply with 26 diVerent
legislations. When we want to create an integrated
market do you think that this is the way forward? The
point is that information requirements are important.
Let us look at the information requirements and let
us define the list, what is sensible for consumers and
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for companies, because at the end of the day, if the
companies cannot sell they cannot sell and then the
economy is in bad shape.
Mr Wynn: But do not forget a lot of these
information requirements are already there under the
Unfair Commercial Practices Directive, so they are
already part of UK law, not as part of the contract
but as part of the information, and elsewhere.
Mr Pellegrino: Pre-contract information
requirements are dealt with in the Unfair Commercial
Practices Directive, which is full harmonisation, by
the way, and the problem is solved through the
Services Directive and through this. The point is—
and this is a political decision—what is the right
balance?

Q163 Lord Inglewood: That is the key point.
Mr Pellegrino: That is the key point: what is the right
balance between the information requirements that I
should give, because they are necessary to
understand, and what is at the end of the day not
necessary?

Q164 Lord Inglewood: But you and BEUC may not
agree.
Mr Pellegrino: Of course we may not agree, but that
is not the point. Legislation is at the end of the day to
strike a balance between the diVerent interests.
Recently there was a cosmetic legislation. They
wanted to label the nano-products inside. Who cares
about the nano-substances put in that product?
Then, for consumers, “We have to know”.

Q165 Chairman: Is not a more important issue the
scope issue because, as you have just mentioned,
there are other Directives that impact on this
Directive, and certainly the Services Directive
findings and whatever comes out of the judgment will
have further impact? Are those issues ones that you
feel should be more reflected on before this Directive
moves forward?
Mr Pellegrino: The real question is—and it is said that
the question is coming up now—we understand the
rationale and as business we support the rationale.

The point is that the preparatory work which has led
to this has not been suYciently thought about so that
now we have questions which are popping up and
that this Directive is not addressing. If you ask me
how I can solve the situation, this is exactly what I am
going to say to Mrs Kuneva: “This is not my job
because, frankly speaking, I do not know how, not
because I do not want to but because I do not know
how”.

Q166 Chairman: We have run out of time but I think
you have told me what you think about the lack of
conformity and all of that. Do you want to add
anything before we conclude?
Mr Pellegrino: Not really. The lack of conformity is
creating problems, we know, because of the
guarantee regimes in the UK, in France and so on.
We are discussing it with BEUC for the time being.
They would like to have a kind of right of reject at a
pan-European level. This, of course, is supported by
the BRC but will perhaps not be supported by others,
but the question is whether for business we are
creating something where at the end of the day they
say, “Okay, it is clear and now I can use the internet,
I can do distance selling operations. I do not fear that
I am not applying the right set of rules”.

Q167 Chairman: So, even if it looks diYcult at the
beginning, it is much more important to get some
harmonisation across borders, even if it is at a
higher level?
Mr Pellegrino: The national market is what it is. For
the big countries it is not that important, but take the
small countries. The only objective they have is to go
abroad. Then, of course, if you want to protect your
own market then you say, “It is nice like this and we
do what we want”, and then it is back to the political
decision.
Chairman: Thank you very much indeed. We have got
a great deal from you and we could probably have
done with longer, but there we are. We are very
grateful. As you can see, we are pursuing the issues
vigorously and getting some very diVerent answers
and somehow we are going to have to distil them in
the UK. Thank you very much for joining us.
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Inglewood, L. Young of Hornsey, B.

Memorandum by European People’s Party-European Democrats group for the Internal Market and
Consumer Protection Committee (Malcolm Harbour, Andreas Schwab)

1. To what extent is it necessary to update and simplify the existing rules and, if so, why should this be achieved through
the replacement of four Directives by a single Directive?

There is on one hand, a need both to update the existing rules, to take account of new consumer trends and
market preferences and to simplify consumer contract law. On the other hand, there is a strong need—and a
demand from business, to provide a harmonised regulatory framework for cross-border business-to-consumer
contractual relations.

The proposal harmonises definitions and rules that are common to all these Directives. Furthermore, it is clear
that the four Directives harmonised in this proposal are the most horizontal Directives of the Acquis.
Therefore, to address legal fragmentation, it is very important to harmonise those cross-cutting aspects of the
Consumer Acquis. Nevertheless, the proposal could be more comprehensive and cover more aspects of the
Consumer Acquis in order to provide even more legal certainty.

2. Should a single horizontal Directive be desirable, what should its objective be? Where should the balance between a
high level of consumer protection and the functioning of the internal market (for both companies and consumers) lie?

The choice of a single Directive was made by the Commission after exploring several alternatives. The
European Parliament requested, in its resolution adopted on 6 September 2007 a horizontal Directive on the
cross-cutting elements, introducing full harmonisation in this area, and a revision of eight sectoral Directives,
based on the minimum harmonisation approach. For the time being, a single horizontal Directive would
produce a more eYcient and faster solution of existing problems. The smooth functioning of the internal
market depends on the regulatory framework, in which businesses operate, but more importantly on consumer
confidence.

The Directive has the potential to meet both of these objectives simultaneously but obviously not in its current
form. Legal certainty and access to redress is the most important frame of reference for consumer confidence,
particularly when shopping cross border. Therefore, it is particularly important for the Directive to set an
appropriate level of consumer protection in this area to ensure the proposal is not counterproductive to the
internal market and undermine consumer confidence. Therefore those parts of the Directive that would be
perceived by consumers in some member states as taking away existing consumer protection rules, do not seem
to be appropriate to enhance consumer confidence.

On the other hand, the Directive cannot simply add together all existing elements of consumer protection
existing in diVerent member states as these elements are part of the internal balance between consumer
protection and entrepreneurial freedom of each national system.

3. How consistent is the draft Directive with the Commission’s broader work on contract law such as the Common
Frame of Reference?

It is diYcult to specify what the Commission will produce in the near or more distant future on the Common
Frame of Reference (CFR), but the draft Directive should not be linked to the CFR. We need to view this
Directive from an internal market rather than a general contractual rights perspective. Although its rules
should fit into the more general approach of the CFR, we shouldn’t wait for the Commission to finish their
discussions on the CFR to take action. The internal market for goods and services is already fragmented and
this is an important proposal, relating specifically to consumer contractual rights and the completion of the
internal market, not general contract law.
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5. To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With reference
where possible to practical examples, what do you consider its strengths and weaknesses to be?

The existing situation for consumers and business is rather complicated. Whereas service providers will benefit
from the freedom to provide services from 2010 onwards, traders who sell goods are still subject to the Member
State’s national law, in which they are operating. The contractual relations of both are subject to private
international law, allowing for the free choice of law, but giving the consumer the right, in a conflict with his
trading partner, to invoke more favourable rules of his domestic law. The aim of the Consumer Rights
Directive therefore is to create a single legal framework applicable to consumer contracts across Europe. This
is necessary in order to overcome two main problems-the legal barriers which have been set up because of the
adoption of minimum harmonisation based Directives in the field of consumer rights and the new Rome I
regulation.

Full harmonisation, at the correct and balanced level, would overcome these legal barriers by providing a
single set of rules, from which Member States will not be able to depart, eg by “gold-plating” EU consumer
law. This would give legal certainty, increasing consumer confidence and would create more competition
between businesses in the Internal Market, encouraging consumers to buy cross-border without fears and
businesses to sell cross-border without additional costs for legal advice. Full harmonisation would also
overcome the burdens placed on traders by the Rome I Regulation. Under the Rome I Regulation, traders
would have to apply systematically the legislation of the country where the consumer resides, regardless of
whether the consumer is active or passive. This will certainly discourage businesses, particularly SMEs, to
trade cross border and having a full harmonisation Directive would address some of these problems.

For example, if a UK Company sets up a website oVering products but does not intend to target other markets
outside the UK. A French Consumer, residing in France, visits the website and decides to buy a product from
the website. With the Rome I regulation, the fact that the French consumer is an active, rather than passive
consumer, plays no role and the UK Company, unless they refuse to sell, has to comply with French consumer
contract law, eg the requirement to deal in French with the client. This clearly puts additional burden on
companies and particularly disincentives SMEs to trade cross border. Therefore, full harmonisation would
mean businesses would have one set of consumer contract rules to take into consideration, rather than a
fragmented 27.

However, it should be noted that there are number of barriers that currently inhibit the development of a fully
functioning European market, which full harmonisation can only partially address. Language barriers,
consumer confidence and distribution chains all inhibit cross-border trade. Therefore, full harmonisation is
not the instant solution and, at least for the moment, should not be accepted at all costs. It must not undermine
consumer confidence nor lead to further fragmentation. Therefore a number of options, including mixed
harmonisation approach combined with some form of mutual recognition, could be considered as well as it
would have similar positive eVects on the internal market without undermining consumer confidence.

6. Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear? To what
extent should the provisions apply more broadly to other consumer legislation, such as the timeshare (94/47/EC) and
package travel (90/47/EC) Directives?

We believe the scope of the Directive is neither suYciently clear nor appropriate.

Firstly, it is unclear how this proposal interacts with other existing Community legislation, which also covers
aspects of consumer protection and contract law. Therefore, it is vitally important to clarify the relationship
between the Consumer Rights Directive and the Services Directive, the Unfair Commercial Practises
Directive, the Rome I Regulation, community legislation on financial services and the E-commerce Directive.

Secondly, the scope is not comprehensive enough. For example, the proposal does not apply to the sale of
digital services. The current scope will provide consumers with remedies for a lack of conformity if they
purchase CDs or DVDs but will not provide remedies if the same content is purchased as a downloadable data
file. Digital services and goods are a fast growing sector and some of the easiest items to trade cross border. If
this proposal is to be suYciently future proof, the proposal must apply fully to the sale of digital goods and
services.

Thirdly, the provisions on legal remedies in the Directive apply only to goods, but not to services. Services can
often be easier than goods to trade cross border and since the diVerence between goods and services are
becoming increasingly blurred, the proposal would more likely stand the test of time if the provisions on legal
remedies were extended to include services.
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Fourthly, we should consider extending the scope of this Directive to cover Package Travel. Since the adoption
of the Package Travel Directive in 1990, the market for the sale of travel services has changed dramatically and
particularly the development of the Internet has changed the way travel services are marketed and distributed.
Therefore, since the Commission have been slow in bringing forward a new vertical proposal for package
travel, we could seek to include package travel services in the consumer rights Directive, to address consumer
detriment that has arisen from recent changes in the travel and package travel market.

9. What do you consider to be the rationale behind the rules governing the lack of conformity of goods, including the
proposed new hierarchy of remedies? What are their implications? How might they be applied practically? If necessarily,
how might they be amended?

I believe the rationale behind the rules governing the lack of conformity of goods is an attempt to balance the
level of consumer protection in the European Union, taking into consideration there are 27 diVerent consumer
protection laws. For example, consumers in the UK lose their “right to reject”, but they gain a longer
withdrawal period (14 days). Also, in specific relation to the rules governing the lack of conformity of goods,
it is quite probable that manufacturers will continue to apply the “right to reject” in the UK, under their own
company policy. However, this attempt to balance consumer protection elements implies that one aspect can
be exchanged for another, without aVecting consumer protection in general.

It is obvious that the European Commission recognized that neither an addition of existing provisions nor the
alternative application of national provisions is of any help and thus tried to pick and choose and create a new
set of rules. In the case of the proposed “new” hierarchy of remedies, for instance, the Commission refers to
principles of Roman law that are common in some member states, but considered “new” in the UK. UK
consumers would consider this as taking away existing rights, whereas businesses in other member states
would protest against the introduction of the “right to reject” as we know it in the UK. This small example
shows that one cannot simply import parts of consumer law from other legal systems without aVecting the
balance of the existing national systems.

A European solution should therefore focus on reducing gaps and approaching the national legal systems,
guaranteeing a comparably high level of consumer protection in all Member States. This could then be the
basis for mutual recognition and the creation of a true internal market for consumers and business.

15 April 2009

Examination of Witnesses

Witnesses: Mr Malcolm Harbour, a Member of the European Parliament and Ms Diana Wallis, a Member
of the European Parliament, examined.

Q168 Chairman: May I say formally and on the
record how grateful we are that you are sparing the
time, and I am also grateful that you spared me
sometime a little while ago Mr Harbour, to talk about
this proposal. It is not proving an easy inquiry, as you
will imagine, although I think today has been
particularly helpful in beginning to crystallise why
that is. Do you think you could begin by talking
about the overall objectives and underlying
principles and to what extent you consider it
necessary to update the existing rules; did we need to
do it at all, and to what extent you consider the use of
a single horizontal Directive to be appropriate in this
regard? Many people have talked to us about step
approaches. What do you think the principal
objectives of action should be and how are these best
achieved, and what is your view on the presentation
of the legislation in the form of a Directive rather
than a regulation?
Mr Harbour: Can I say for the record first of all thank
you very much for the opportunity, but more
particularly, and I am sure I speak on behalf of all my
colleagues but especially from my side, how much we
appreciate your engagement and interest in this

proposal. In terms of where we are now, and I made
this point at the inter-parliamentary meeting which
you were at, my Lord Chairman, your inquiry is
extremely timely because your investigation and your
recommendations will be extremely well timed to feed
into the further consideration of the proposal
because we decided as a Committee when the draft
Directive was sent to us that we did not have enough
time in the remaining period of this legislature to give
it full and proper consideration. As you say, it is not a
straightforward issue and there were many questions
that we had about it. That process is now under way.
We have started that, you have seen our working
document, you have seen evidence. Whoever takes on
that portfolio in the Commission is clearly going to
have some thinking to do about whether the overall
strategy is correct, and that is my preface to what we
are doing. First of all, it is clearly important for the
Commission to look at the network of consumer
protection legislation that has accumulated over a
substantial period and to see whether we can simplify
that and particularly to start to develop some
common elements in areas like consumer contract
which have appeared in slightly diVerent forms in
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diVerent pieces of legislation. Most recently we have
done the timeshare upgrade reform, on which you
also gave us an opinion and which I think was a very
good example. It is therefore absolutely right to take
stock of where we are with the whole framework of
consumer legislation and to look at the overall
benefits to the European economy of developing a
more horizontal approach. The problem that we have
here as opposed to, say, the Unfair Commercial
Practices Directive, which I also worked on, and
indeed Lord Inglewood worked on in his time here, is
that that presented a rather diVerent set of issues
because in many cases it was introducing a new
framework for consumer protection to countries
which did not eVectively have that in place already or
where it was very fragmented among diVerent
enforcement authorities. In this case the areas that
are being looked at are all areas where every Member
State has a substantial existing body of its own
legislation. It is therefore much more diYcult in my
view to approach that because we have to seek the
right balance between asking Member States to make
changes (which in some cases might be quite complex
and resource-consuming) which will aVect all their
domestic consumer law on the basis that it is going to
improve cross-border trade, consumer activity cross-
border and prospects for cross-border business. That
is the context in which we have concerns that the
proposal on the table at the moment has not
necessarily achieved the sort of balance that we might
want. The Commission’s analysis of it in the impact
assessment in our view did not attach enough balance
to the relative costs of complexity and change that
Member States will be required to make in terms of
the balance of benefits and maybe look at some
alternative areas where some of those benefits should
be achieved. Clearly, if we are going to move in this
direction, we need to have a single horizontal
Directive because that is by far the most eYcient and
eVective way of doing it, but I think there are issues
about the scope of that. I do not know if you want to
cover that in a separate question but my general view
about the scope is this. If we are going to ask Member
States to make changes then we have to look at the
scope of this and at the way the market is evolving,
especially in terms of consumer preferences and use
of new technologies, particularly online technologies,
and the whole changes that have gone on in some
areas of business, of which package travel is the most
obvious example, because it does not seem to me to
be sensible to introduce one Directive which is
essentially just covering goods as a fairly targeted
segment of the market and then come back later to
have to deal with those other issues. I cannot feel that
that is a sensible use of the Commission’s or the
Member States’ resources, and so I think we have
been fairly critical of the scope on that. I have talked
about the whole balance that lies here between the

functioning of the internal market and consumer
protection, and in a way the linkage for us is that we
have clearly expressed quite a lot of concern in
resolutions that we have passed, both on this and on
work on the Rome I proposal, that smaller
enterprises in particular feel that they are having
problems and costs, and, indeed, are being actively
discouraged from cross-border trading by the fact
that first of all they have some uncertainties about the
legislation they have to comply with, though in Rome
I that is made more explicit, but that itself is bringing
a lot of costs and advice requirements that small
businesses find it very diYcult to deal with, and
therefore in our view is an active discouragement for
the true exploitation of the single market. On the one
hand we have this incredibly powerful tool through e-
commerce which opens up tremendous possibilities
for international cross-border marketing for small
enterprises, and yet on the other hand we have now
what appears to be a significant discouragement
because of the diYculties that they might have in
complying with unsolicited requests for their product
or service from other countries. We have to deal with
that in some sensible way. The striking thing about
the impact assessment that the Commission sent to us
was that the Commission itself identified the
problems created by Rome I for small enterprises,
whereas the Commission had refused to do an impact
assessment on Rome I in the first place. Even though
many others in the Parliament had complained about
its impact this internal logic was blatantly now out in
the open and I do not think was fully dealt with.
What we are looking for is a horizontal proposal. I
am therefore not convinced that full harmonisation
as envisaged is necessarily going to be the most
eVective solution, but we have to see if we can do
something in that area. Clearly, we are in a position
where in every Member State I think we can expect
Member State parliamentarians, as was clear from
your meeting, my Lord Chairman, that we organised,
are very worried about the prospect of having to
actively reduce existing consumer protection, and I
think politically that is extremely diYcult. We have to
look perhaps at some more imaginative ways of how
to deal with that, and one of the ways that we have
been exploring that, which is not included in evidence
but I just record that, is to say—

Q169 Lord Lea of Crondall: Are you referring to the
rapporteur’s report?
Mr Harbour: No, I am talking about my evidence. I
wanted to just add a point that is not in the evidence
that we sent you. I am basically speaking to my
evidence that I submitted on behalf of the EPP-ED
group which is whether, for example, you might have
a Directive which tried to move towards a long-term
set of harmonised requirements and would say to
Member States essentially, “Do not introduce new
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provisions that go beyond this but keep your existing
provisions”, and so eventually we might move
towards that harmonisation, and also whether we
need some specific provisions to deal with online
trading which might go beyond what Member States
have but you might have a specific regime for online
trading that was fully harmonised and might be
managed in a diVerent way, and there have been a
number of ideas around that which have been
proposed for some time. You asked me quite a
number of questions and I think I have covered all of
those but I am happy to fill in on any of the points.

Q170 Chairman: That is really helpful. Can we pause
to welcome Ms Wallis and say we thought we had
better make a start?
Ms Wallis: I am sorry I was a little late.
Chairman: Mr Harbour has been answering our first
question and we have been given a fairly full outline
of where his position is at the moment and that of his
committee and that has been really helpful.
Lord Lea of Crondall: Can I just clarify who is
speaking for whom because the rapporteur
presumably was speaking to this Committee?
Chairman: I am going to ask Miss Wallis if she wants
to introduce herself and she can then say for whom
she is speaking.

Q171 Lord Lea of Crondall: I was asking who Mr
Harbour was speaking for.
Mr Harbour: Perhaps I could just clarify that. At the
moment the Internal Market and Consumer
Protection Committee is working essentially as a
collaborative team on this project with Mrs
McCarthy as Committee Chairman leading the
process. Mrs McCarthy is our nominated rapporteur
but we have been working in the team with all the co-
ordinators of the diVerent groups on this proposal, so
the Committee does not yet have a formal position on
the Commission’s proposal. What we have done so
far is to have a number of informal working groups
and reports back in Committee where we have been
dissecting the Commission’s proposal, and in
particular we have focused a lot of attention on the
Commission’s impact assessment because it seemed
to us that, given we had decided not to proceed to a
full legislative review and amendment of the proposal
before the election, we really ought to take a look at
the strategy that the Commission was putting
forward, because frankly the detailed amendments to
this Directive are absolutely inextricably tied up with
the strategy that you follow and if you do not get the
strategy right than the amendments—

Q172 Lord Lea of Crondall: Sorry; I am just not clear
who is speaking for what. The rapporteur will come
to me in a minute. The Legal AVairs Committee—
what is your hat?

Mr Harbour: I am here because I am a co-ordinator
and I am lead spokesman for the centre-right group
on the Committee, the EPP-ED group.

Q173 Lord Lea of Crondall: So we have got a
somewhat asymmetrical group here. I understand
now.
Mr Harbour: I am a member of Mrs McCarthy’s
working group on the proposal in my role as co-
ordinator, and you have had my written evidence,
which is the position of my parliamentary group, the
European People’s Party and European Democrats,
which is jointly submitted by me and my deputy co-
ordinator, Andrew Schwab, who is a member of the
Christian Democrats in Germany.
Lord Lea of Crondall: Thank you.
Chairman: Is that clear now, Lord Lea?

Q174 Lord Lea of Crondall: Yes, thank you.
Ms Wallis: I think I can help.

Q175 Chairman: Would you like to explain who you
are and make an introduction, please?
Ms Wallis: I am Diana Wallis. I am a member of the
Parliament’s Legal AVairs Committee, and it is in
that role that you have in front of you our working
document which our Committee has produced on the
proposal, taking the view that that is all we can do
this side of the election. I represent my Committee,
the Legal AVairs Committee, and it is my thoughts
on behalf of that Committee that you see in that
document. I am a member politically of the Alliance
of Liberals and Democrats group in the Parliament,
but that is not necessarily reflected in the working
document.

Q176 Lord Lea of Crondall: This is the rapporteur’s
document?
Ms Wallis: It is for the Legal AVairs Committee,
which is inputting into this process. The lead
committee is Malcolm’s Committee.
Lord Lea of Crondall: Got you; thank you.

Q177 Chairman: Can you, for further clarification,
say how you work together so that we are clear about
whether you come to similar or disparate views?
Ms Wallis: I think at the moment our Committee
probably has a diVerent view. If you wish me to
outline the essentials of that I will be happy to do so.

Q178 Chairman: That would be very useful.
Ms Wallis: Basically, we all start from the same
premise that the current situation of diVering
consumer rules in the internal market does not best
serve either business interests or consumer interests in
putting together 27 mini markets, as the
Commissioner is fond of referring to them as. The
view of our Committee over the years has been that
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we needed to do something but this has always been
reflected in a very much longer-term project called the
European Contract Law Project, and our comments
should be seen against that background because there
has been a huge amount of work over a number of
years across Europe by academics and others funded
by the Commission to produce a document called the
DCFR, the Draft Common Frame of Reference on
contract law. This was seen as a toolbox to legislators,
both at Community and at national level, to make
sure, a little in the way that Malcolm indicated, that
in a futuristic sense we should all be working from the
same base and moving in the same direction when we
legislate on matters touching on contract law. Having
said that, the problem that the Legal AVairs
Committee has with this current proposal, which
takes four Directives rather than the original eight, is
that the four Directives selected for action touch on
core issues of contract law, all of them. We share the
Commissioner’s ambition to do something but feel
that the proposal has rather ignored all the work on
the Common Frame of Reference on contract law
and that is a huge disappointment and possibly a
huge loss. As I say, in the current financial
circumstances we desperately want something that
will deliver a boost to the internal market but I think
we have concerns that in selecting certain items for
harmonisation, as Malcolm has already referred to,
and pulling these out from the hinterland of their
national contract law we may, if we are not careful,
create greater confusion than we hope to get rid of.
That is why our Committee’s preference has always
been to move in the direction of using a Common
Frame of Reference on contract law and oVering
business and consumers who choose to contract on a
cross-border basis an optional instrument, and
therefore not being so invasive with regard to
national law.

Q179 Chairman: Just before you move on, in terms
of the Common Frame of Reference is your position
diVerent from that of Ms Wallis, Mr Harbour?
Mr Harbour: I agree with Diana that there has been a
huge amount of work done on this, and indeed when
I was on the Legal AVairs Committee with Lord
Inglewood for five years that was part of our work
then, so this is a very long-standing project. Our real
worry is that this is a bit like painting the Forth
Bridge; it will never ever be achieved, and therefore I
think the view from our side, from the internal
market and consumer protection side, is that, while I
think Diana is right in theory, I think in practice we
may well sit around and wait and we may not be able
to move forward. I think the issue that she raised
though, and it really links back to the conclusion of
my first statement, is that what we should try and find
a way of doing is to move forward as quickly as we
can here but not close any avenues for the Common

Frame of Reference to be integrated into this at a
later date. My other observation is that, as I
understand it, the Common Frame of Reference
covers more than just consumer law. In other words,
consumer contracts are a part of that, but, of course,
it is a far more ambitious project covering contract
law in its broadest sense.
Lord Inglewood: My Lord Chairman, is that not the
crucial diVerence between the two, that the Common
Frame of Reference is intended to look at contract
law, including business-to-business and everything
else, whilst this particular piece of legislation is
targeted at a specific problem and that, as Malcolm
said, and I should think Diana agrees, we may wait a
long time for the Common Frame of Reference and
hence they have gone on with this which may well cut
across the Common Frame of Reference in a rather
foolish and paradoxical way?

Q180 Chairman: Or is it which end of the telescope
we are looking through?
Ms Wallis: Yes. I have no diYculty with everybody’s
analysis, if you like, but what I would say is that we
have the Draft Common Frame of Reference, so the
comment about waiting to paint the road bridge I do
not entirely accept. I think we are not so far oV having
a final product, as some people would say, and that is
the chicken and egg situation. My worry, and I think
some people have this worry, is that if we take these
four consumer Directives and try to take consumer
law out of the general framework of contract law we
are clearly heading—and it would be interesting to
see what the Commissioner says to you—in a
direction where ultimately we will have a European
consumer code. That might be a perfectly legitimate
goal, but if that is the goal perhaps we should be clear
about that, and I still repeat my original worries
about how exactly you can take consumer law as a
chunk away from its background of general contract
law. I will give you a specific example which we could
come on to. We know, for instance, that the proposal
raises problems under English law in terms of
remedies that would be available. There are all sorts
of things where we are going to have to go back all the
time to national contract law, and this crossover
certainly has not been investigated suYciently by the
Commission. I think they acknowledge it now and so
they are going to go away and do further work. I am
glad that we are not going to be able to get any further
this side of the election, and I think there is a huge
amount of work to be done in the next mandate. I am
not saying this is not the right way to go because I
think we all want to do something and I am at one
with Malcolm on that, but I just worry that this is the
right thing when we have got so much information
and work on the whole area of contract law that has
been done and we now seem to be throwing that out
of the window.
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Q181 Baroness Young of Hornsey: Mr Harbour,
earlier on you made some comments about scope and
we have had a few submissions which query the scope
of the proposed Directive. Could you say something
a little bit more and elaborate on what you were
saying before, and perhaps subsequently you could
give us some of your views, Ms Wallis? It is really
about what your view of the scope of the proposal is,
and what is your reaction to the idea of possibly
extending the proposal to cover the full range of
services, digital goods and package travel.
Mr Harbour: I think it follows on from what I said
earlier about the disruption that will be caused by
this. It seems to me that it would be much more
sensible first of all to include services, which are pre-
eminently the area where we are looking for a
substantial increase in cross-border services, and this
work now coincides with the transposition of the
Services Directive which is due at the end of this year,
I think on 16 December, for which your Lordships
did an immense amount of work, and I have been
tracking it very closely indeed and we have been
giving evidence on that progress. Digital products in
my view should not be treated as a separate category
because, essentially, in almost every type of service
transaction now some sort of digital element will be
included and there are some digital products in their
own right, but it seems to me that issues around
consumer redress and problems related to lack of
delivery or problems with the software or whatever
ought to be tackled. Finally, on package travel, what
is quite clear is that package travel delivery has been
revolutionised by the digital economy and this is why
this is now a complete anomaly because if you
assemble your own package by going on the internet
and buying travel from somebody and a hotel from
somebody else and some sort of sporting activity
from somebody else, you find that you are not
covered, and you meet people who have bought a
package from a travel agent with all the same things
in it, so that if the airline on which you fly goes bust
the people who bought the package are flown back
but the people who assembled it on the internet are
not. This is an extraordinary anomaly. The package
travel industry has been to the Commission and
asked for this anomaly to be addressed and it seems
to me that it would not be a huge amount of extra
eVort to cover this.

Q182 Baroness Young of Hornsey: That was the
question I was going to ask you, about how much
extra work would it involve to include those.
Somebody earlier today suggested, for example, that
the inclusion of digital goods and services would
require a whole diVerent kind of mechanism in order
to deal with that and it would not be an easy thing to
include those. Is that not your view?

Mr Harbour: I am speaking as a politician and not as
someone who is having to do the work, but I reinforce
my point. I think we are coming to the stage now in
the global economy and in the single market where
these distinctions are merging. It seems to me that
you will have great diYculty in some cases where you
might buy a service but, say, a piece of software or
something might be included as part of the service,
and so are we saying that that piece of software, if you
have problems with it, is covered by an entirely
diVerent regulation from your purchase of the whole
service? To me it does not make sense.

Q183 Lord Lea of Crondall: When you say you
would like to include services, at this stage in the
game is that not somehow throwing a hand grenade
into the whole process? If this was Westminster I
doubt you could totally transform it now, and it
would not happen like that, but in Brussels, from
what you are saying, and perhaps Diana Wallis can
comment as well, I know the Commission has powers
of initiative. But did the Commission not discuss with
the Parliament at an early stage what was the scope,
because I am just baZed by people throwing in hand
grenades six months down the line?
Mr Harbour: You have seen and studied and we have
cross-referred to our resolution. There was a Green
Paper that we were consulted on and a lot of these
issues were raised. The Commission decided
strategically that it would push ahead with what I
think it thought would be a first move to deal with the
issues by selecting these four Directives, as Diana has
outlined. That was their strategic choice. They did
not come back and ask the Parliament whether that
was the right choice. They produced an impact
assessment to partly justify that but we are
questioning that because we have the time to do that.
There have been plenty of precedents where at the
first reading Parliament has fundamentally altered
the direction of a Commission proposal and then,
several years later, we have had it back. Again, your
Lordships worked on the Consumer Credit Directive
and for those of you who are veterans of that process,
like I was—and this is another Directive that started
in the days of Lord Inglewood on the Committee, so
he was involved in the first reading of it—we finally,
after a long struggle over the same issues about
whether we should have full harmonisation or
targeted harmonisation, finally got a sensible
proposal. The Parliament’s first reading
fundamentally changed the Commission’s proposal
in that direction and then it took about three years for
the Commission first of all to accept that it had
changed and then the Member States to agree it. I am
afraid that is the nature of the process. I think your
broader question, and I think this ought to be the
subject for an entirely separate investigation about
how the so-called Better Regulation process works in
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this the impact assessment, or rather the justification
of the strategy in our view has not been done as
comprehensively as it should have been and that is
why we are questioning it at this stage. If the
Commission persuades us that in resource terms this
is part of an evolving strategy and there will be some
follow-on work, and also, to address the points that
Diana has raised, I think we might be more
sympathetic, but we have not actually seen that. They
have not put this in as part of a general strategy about
how to deal with some of the other issues that we have
raised with them.

Q184 Chairman: Do you want to add to that at all,
Ms Wallis?
Ms Wallis: I suspect in many ways my thoughts are
similar to Malcolm’s. First of all, in support, in a way,
of the Commission, I think they thought here was the
opportunity, given the current circumstances, to try
to move ahead on four core Directives and try to do
something quick that would help to deliver a boost to
the internal market. That is clearly not going to
happen; clearly, we have slightly more time for
reflection. That being the case, my view would be go
for a wider, more coherent scope, and in those terms
I would agree with Malcolm, but I would also add
that if you are going to include services you include
another category of contracts and a diVerent kind of
contract and it just leads me back to the first set of
comments I made, that I think you need to take
account of the DCFR or the CFR.

Q185 Lord Inglewood: Arising out of what you have
just said, if you have the Common Frame of
Reference covering contracts which are not consumer
contracts and then you have a code of consumer
contract law that, as it were, would be contained in
something of the general type we are looking at now,
are you not really moving into a world where the
contract law around Europe is sub-divided in a pretty
watertight way into two completely distinct codes
and that in itself potentially causes all the kinds of
problems you have described?
Ms Wallis: Absolutely; I agree with you 100 per cent.

Q186 Lord Inglewood: If we can move on to this
proposal, as has been explained, the underlying idea,
obviously, is to create a code for consumer contracts
and in that context it is suggested that we need to
approach it from the perspective that a substantial
amount of harmonisation or full harmonisation is
desirable, but at the same time the Commission has
suggested, and others whom we have heard have also
said, “We cannot harmonise absolutely everything
because it is going to be politically unacceptable and
it is going to cause all sorts of problems”, so they are
proposing this idea that you have diVerentiated
harmonisation which is full harmonisation in some

things but then let everybody do their own thing on
others. Are we not, by doing that, failing to solve the
problem?
Ms Wallis: I agree with you, and you know from the
work that we have done together how passionate
about European law I am and, of course, I would like
to see it developed further, but I remain to be
convinced that this is the right way to go about it in
order for us to get something that is coherent and less
complex than what we currently have, and all that I
see worries me that we are creating more diYculty
than we are solving.

Q187 Lord Inglewood: You have been a practising
lawyer and know about these things. If something
like the draft we are looking at were to go ahead do
you think it would make life less complicated for
traders and/or consumers than it is at present?
Ms Wallis: I think it will make it more complicated,
the way it currently is, and I am sorry to say that, I
really am. All the technical commentaries that we
have had as a Committee and the evidence that we
have had from lawyers and academics looking at it is
that we could be creating more diYculties precisely
because of this problem of reading this in the context
of national law. I say that with regret.

Q188 Lord Inglewood: Do you think that additional
problem will impact both on people who are trying to
sell and those who are trying to buy, to the detriment
of each?
Ms Wallis: I do not see how it cannot aVect both.
That is why, as I say, our approach was always that
you tried rather to move in the direction of an
optional instrument that parties could take oV the
shelf.

Q189 Lord Inglewood: Which is the blue button?
Ms Wallis: The blue button type of formula, knowing
that they had a set of conditions that would work at
European level and that could be operated against
the backdrop of the inclusion of the phrase in Rome
I that says you can choose, as it were, an alternative
body of law.

Q190 Lord Inglewood: And in the event of somebody
not pressing the blue button?
Ms Wallis: They would still be thrown back on all the
applicable law rules, et cetera.

Q191 Lord Inglewood: Existing muddly law?
Ms Wallis: Yes, but at least they would have that
choice and at least you would then develop a
European system that people can select that would
presumably, by practice and all the rest of it, people
would find an attractive option. It is diYcult but I
would say it is almost competition in legal systems if
we produce a European regime, a so-called 28th
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regime, that is good and fit for purpose. It will be used
and it will develop and rather that than a messy
mish-mash.

Q192 Lord Inglewood: Would you envisage this
being available to people who wanted to do domestic
transactions?
Ms Wallis: Of course.

Q193 Chairman: Do you want to add to that, Mr
Harbour?
Mr Harbour: I listen with great interest because I have
also worked with Diana for a long time and she has
huge experience in this area and therefore I sit up and
listen if she thinks that this is going to make life more
complicated for business because, if that is the case,
then, coming back to the Commission’s justification
for this whole proposal, it is basically exploded by
that. The core of the Commission’s justification for
moving in the direction is that it is going to make life
easier for business and by encouraging cross-border
trade it is going to deliver consumer benefits. That is
what is written in as a core justification. If this is not
the case, and you have been taking evidence from
others, I know, and I think there is some diVerence of
view in the business community on this, that is why,
I think, you can understand that the position we have
taken in our two Committees is to be very
inquisitorial with the Commission about the true
basis for this proposal. I think Diana’s ideas around
the optional instrument do coincide with some of my
own thinking—and here to some extent I contradict
what I said earlier about exceptions for digital
transactions—but it does seem to me that in online
transactions this is one area where you could develop
an optional instrument that could work very
eVectively, and, not only that, but which would of
itself provide some pressure on systems and in terms
of competition, not just between legal systems but on
levels of consumer protection that are provided, so
that if in one country it became clear to consumer
organisations that if you buy something online you
get better protection, better guarantee conditions,
clearer contract terms than you do in national law,
there sure would be some competition for the
national politicians to improve the position. That
would work rather well if you managed to achieve
that.

Q194 Lord Lea of Crondall: Could I just clarify that
point? If that is where you would like to go is it not
very diYcult to then have something called a
consumer protection Directive when on the digital
side you have something where business-to-business
transactions and business-to-individual consumer
transactions could somehow be where the sheep and
the goats divide is? Here, we have been told, this is
nothing to do with business-to-business transactions.

Mr Harbour: That is true.

Q195 Lord Lea of Crondall: This is purely business-
to-consumers, consumers being natural persons. I am
sceptical about whether that divide is not past its sell-
by date. Could you comment on that?
Ms Wallis: I would love to comment because this has
been one of my big misgivings about the direction
that we appear to be taking because, as we well know,
and again, against the current financial diYculties,
this is a time when we wish to encourage many small
entrepreneurs, many of whom will operate as one-
man or one-woman businesses. Why should they,
when dealing with larger enterprises, not have similar
protection to that enjoyed by consumers? It seems to
me that nobody has given me a good answer to that
question, and that is why I find it diYcult that you
separate out all B2C contracts but you leave all the
other contracts where you may have people who I say
are not in an equal bargaining condition entering into
contracts and who do not have the benefit of any
protection. It may not be that they need the same
level but it needs some consideration, and that is why
I feel we are imposing maybe an arbitrary selection. I
know we have always taken consumer law as a
separate body and we have all the existing acquis on
consumer law, but now we have the chance to take
stock of the whole body of contract law and, as I say,
there are entities out there like sole traders that I
think need our attention at this point in time, need
very much the attention of the legislator.

Q196 Chairman: Mr Harbour, do you want to add
to that?
Mr Harbour: I agree with that. Of course, we have
had a number of cases coming to us in this whole
area, but in a way it comes back to this idea about
having an optional instrument. I have successfully
introduced into this telecoms reform package, and I
did not want to move in that direction but just as a
matter of record, an amendment which the
Commission and Council have agreed with which
allows an end user, in other words, not a natural
person, to request a consumer-style contract for a
telecoms contract, and if you read the accompanying
recital that we have written it says we ask the
regulatory authorities for telecoms to ensure that this
provision is properly publicised and made available
and its availability is known to small enterprises.
That in a way in one particular field is an optional
contract. I do not see why something of a similar kind
could not be introduced in this, though there may be
some more legal complexities that my lawyer
colleagues would draw to my attention.

Q197 Lord Inglewood: If you are looking at this from
the perspective of having an opt-in, whether it is a
blue-button scheme or a special sort of contract, what



Processed: 08-07-2009 23:09:42 Page Layout: LOENEW [E] PPSysB Job: 427483 Unit: PAG5

76 european commission’s proposal for a directive on consumer rights: evidence

30 April 2009 Mr Malcolm Harbour and Ms Diana Wallis

happens when the other party to the contract says no?
Does it fall?
Ms Wallis: That is the problem, is it not, but if you
believe in freedom of contract that is—

Q198 Lord Inglewood: But if you do this as part of
a consumer protection process you do not have any
option under the law if you are a consumer currently.
Ms Wallis: Exactly.
Mr Harbour: No, you do not.

Q199 Lord Inglewood: If you then move into a world
where there is a choice it must follow that somebody
has got to opt in and then what is the impact on the
other party? Can they say no or are they
automatically caught by it?
Ms Wallis: Clearly that is something you would have
to look at if you decided to go down the route of an
optional instrument. Do you force parties
contracting with consumers and certain other
identified parties to opt for one of a number of
possible contract terms? You would have to look at
that. I agree. Of course, choosing this way gives you
that backdrop of consumer protection certainty, but
does it create a diVerent mess? You have to take the
choice. As I say, my preference at the moment, and I
believe I reflect the preference of my Committee, is to
honour freedom of contract but find a way of doing
that that also keeps a guarantee of consumer
protection.

Q200 Lord Lea of Crondall: What is your view on
the provisions on unfair contract terms?
Mr Harbour: I have to say that at the moment my
focus has been on the whole structure of the proposal.
At this stage what we have on the table seems to me
to be basically okay in the context of going for a
maximum harmonisation approach. From our side I
do not think we see the list of contract terms or the
structure of the contract terms as being that
controversial. There may be some detail changes we
may want to make when we look into it in detail, so
in a way it relates back to what we were saying earlier,
that the issues around contract terms, and I think this
is true for business, are probably the least
problematic areas of this Directive because they are
not that controversial. That would be my assessment.

Q201 Chairman: What about comitology and the
fact that the changes might be quite significant and
not agreed in a transparent way?
Mr Harbour: This is true of regulatory procedure with
scrutiny that we are running forward with now, of
which we have had relatively little experience. The
whole idea of introducing a Regulatory Procedure
with Scrutiny, which certainly would apply here, is to
give the parliamentary committees a right of call-
back if we see that the Commission’s implementation

moves outside the scope of what we have agreed. In
other words, we have that responsibility which is
starting to operate. I think that should operate, and
if there are still some areas that the Commission has
to fill in later, as they sometimes tend to do, then
obviously we have the opportunity to deal with that
through our committees. All those things are referred
first to the co-ordinators of the committees and then,
if we need to put a dour report in, we will.

Q202 Lord Inglewood: There are two slightly
separate aspects of that. One is whether the
comitology works in a potentially ultra vires way. The
second one is if the comitology process just comes up
with something that is plain basically stupid.
Mr Harbour: I think the system is capable of dealing
with those, though I have to say we have not fully
tested it yet.

Q203 Chairman: Do you want to add anything to
that, Ms Wallis?
Ms Wallis: Not really. The point is that at the moment
we have been concentrating much more on the
structure and the direction than the individual
content, and I think we will have to wait and see.

Q204 Lord Lea of Crondall: In Articles 5, 6 and 7, in
particular Article 5, you have got at (a) to (i) a great
list of information to be provided to the consumer,
and I certainly ask myself whether this is an overload
of information. To put it round the other way, if I get
an electrician with diYculty to come and fix my
cooker and then he says he has lost the part and he
has to get one and then he does not and so on, or the
window cleaner, or the painter, or the computer
server and so on, would they not ask two questions:
“What has this got to do with Brussels anyway? You
must be joking”, and, “Do you want me to give you
all this information?”. I am playing devil’s advocate
but, given that in the next month you will vote,
whether in Hull or whatever is your constituency,
Malcolm Harbour, I do not know,—
Mr Harbour: I am West Midlands.

Q205 Lord Lea of Crondall: If you knock on a door
and say, “Will you vote for me?”, and they say, “What
have you been doing in the last four years?”, and you
say you have been doing all this, the information gap
has another dimension, has it not? Is the information
gap saying to people why they need any of this stuV?
Perhaps I should stop and just say that the mind does
boggle a little bit about when you knock on a door
and say, “Please vote for me in Battersea”, or
wherever it is, and you will be doing that, presumably,
both of you, in the next three weeks. Do you find any
of this stuV meaningful when you knock on the
doors?
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Ms Wallis: I am going to answer it the other way
round. I do find it meaningful in the sense that I get
a lot of letters and other things referred to me from
constituents to do with diYculties over cross-border
trade, so the problems are there. Do people always
know that it is our door they should be knocking on
to try to get it resolved? That I doubt, so I suspect that
what we do see is the tip of the iceberg. My sense has
always been that there is a problem out there and that
we could do a lot better. Am I going to tramp the
streets of Hull over the weekend saying, “You ought
to vote for me because we want a Common Frame of
Reference for European contract law?”? I doubt it,
but what I would say is that if you want more choice
of goods, if you want probably cheaper goods,
Europe can oVer something and it is the bigger
picture. I do not see anything particularly oVensive in
this list. Of course, presented in this way it does look
rather detailed and cumbersome, but when you get
down to looking at it most of the things are common
sense and most of the things are things that ordinary
people would want to know if something goes wrong.
It is what I call protective law and I wish that we
could do more protective law that means that we do
not have as many people looking for answers to
problems when things do go wrong, because if the
right things are in the contract and the right
information is given at the outset we might have a lot
more happy consumers and a lot more happy
enterprises.

Q206 Lord Lea of Crondall: But you do have to
throw out the baby with the bath water when you
draft this because it says “if it is not already apparent
from the context”? When I buy an apple it is pretty
apparent, but when I say to my computer server,
“This damn thing does not work again”, is that all
apparent from the context?
Mr Harbour: It depends whether you have a service
contract, does it not? People do sign contracts all the
time and sometimes are not aware of what they have
signed. From our experience with consumer credit,
which, of course, has been a major preoccupation of
UK national law for a long time, this is an area which
we have intensively worked on, and in a way some of
the principles that we came up with there, one of
which was to present innovation of the standard
format and have a clear indication of why it is
important for consumers on things like withdrawal, I
think are exceptionally important. As far as the
broader context of full harmonisation is concerned,
clearly, as Diana says, a lot of the work that we do on
things like the single market are seen by the people in
the context of whether they have better jobs,
continuity of employment, more consumer choice,
which they clearly do, and that will be the aspect on
which we will fight the election, so when I go round
the streets of Birmingham and talk to car workers—

Q207 Lord Lea of Crondall: The Conservative Party
is going to say that? I must not ask that.
Mr Harbour: Absolutely.

Q208 Lord Lea of Crondall: That is news to me.
Mr Harbour: I will send my regional policy which I
have just signed up to, which shows the importance
of Europe to my region. That is why I come back to
the point that at this stage the consumer terms here
seem to me to be relatively unproblematic because in
just about every country they are already doing this,
and the issues are for the enforcement authorities to
ensure that they are properly enforced, which in
many cases they are not, and so in the case of the
problems with your computer server, or the
guarantee that you had when you bought the
computer in the first place, or the service contract
that you took out with the chap who is coming for
your computer, if you say, “I need it fixed now”, and
he says to you, “When you signed the contract I only
guaranteed to come the following day and if you had
wanted an immediate contract you would have had
to pay 50 per cent more”, that is the sort of problem
that consumers have which should be covered by this,
and that will be in national law whether or not it is in
European law because it is not likely that you will get
someone to come cross the Channel to repair your
computer.

Q209 Chairman: We are running to the end of our
time. Just to wind up, one of the criticisms we have
heard time and time again, and in fact I heard this
from you first when I met you some time ago, is the
criticism of the impact assessment that was made,
and the basis of any research that says that in fact this
Directive is needed, will have an improvement, and
the kind of impact it will have on national law, and
whether or not there are other implications like
barriers, like language and culture and the way
people interact with shopping areas and all of that.
Where would you think we should go next in terms of
asking for a better impact assessment or better
research that would inform this Directive, which
clearly is going to take some time before it moves
forward?
Mr Harbour: I think there are two aspects that I
would focus on. First of all, I think it is quite clear
from the lobbying that we have had, and in a way we
take our own evidence, if you like, from business
organisations and I think this is what I mentioned to
you, having met the association of major French
companies in the morning before I saw you in the
afternoon and you told me, that they thought this
was going to add to their costs. Diana has also given
me some extra information. EuroCommerce, who I
know very well, have given you a slightly more
nuanced view of it, I think, because they are in the
trading business, but I think they are not entirely sure
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about whether it will reduce costs. It seems to me that
since that is the absolute core of the Commission’s
justification for this we need to probe further to make
sure it is accurate, because if it is not going to reduce
business costs then one has to go back to the
beginning and say, “What are we trying to do here?”.
The second thing comes back to the issue of scope.
We have to say to the Commission that they have not
necessarily made out a case at all for having a more
limited Directive at this stage in terms of timing and
future direction, and we need a more strategic view
about where the consumer acquis is going to develop.
I think Diana is perfectly justified in criticising the
Commission for not mentioning the CFR at all in the
impact assessment, which I do not think they do,
because clearly that work has been ongoing and we
need to decide how to exploit it. What has been an
interesting exercise, and I will conclude on this point,
because it relates to a more general one, maybe for
your Lordships’ overall European Committee to look
at, is that I think part of the problem within the
European process is that we do not look at the
strategic justification of legislation in anything like
enough detail before jumping in to amend it. On this
occasion, by good fortune and timing, the
Commission has given us that opportunity, and, my
word, has it not been important that we have done
that, but also from your point of view it is important.
One of the things I think we need to think about in
future is how we engage—and this was the point I
made at the national parliamentary meeting, if you
remember—national parliamentarians, in our case in
both Houses, in the strategic examination and the
justification for European legislation before we
embark on amending the detail of it, because that
would mean that people would be much better
informed, and when the final proposal came back to
parliaments in Member States they would be much
better informed about it and much better able then to
deal with implementing legislation which remains a
crucial factor in consumer legislation. In other words,
if the implementing rules, procedures and agencies,
organisations, are not right then we have wasted
our time.

Q210 Lord Lea of Crondall: Can I just check I have
understood your line on this because I think you have
probably contradicted yourself? One minute you
want more in its scope and now you say you want
less, a much narrower focus.
Mr Harbour: No, I do not think I said that.

Q211 Lord Lea of Crondall: Okay, well, I heard you
say that, so if you did not say that I apologise. I
thought earlier you said you wanted more—services,
digital, the whole package.
Mr Harbour: Yes, I would like to see that, but what
I said—

Q212 Lord Lea of Crondall: But just now I thought
you said the Commission were being too ambitious.
Mr Harbour: No. What I said was, because the
Chairman asked me how we should move forward,
that I thought the Commission had to justify the fact
that it had gone for a proposal of more limited scope
and convince us of the reason why it had done that in
terms of its broader vision about how consumer law
was going to develop. That was the point I was
making.

Q213 Chairman: Which might well involve a
broader vision.
Mr Harbour: If the Commission came back and said,
“Okay, we understand that you would like more
scope but this is part of a phased series of
developments over a longer period and we cannot do
this because of the diYculties”, then I think we might
see this in a diVerent light, but they have not done
that, clearly.
Ms Wallis: I will be very short and say I think the
Commission has tried to make a brave attempt to do
something quickly, and I am sorry that I cannot give
it all my support, as it were, but I do have big question
marks and I think the Committee I come from has big
question marks. I also find it slightly ironic that all
the work on European contract law originally came
from DG SANCO, so from the Directorate General
dealing with consumer aVairs. This was a consumer
push to have this Common Frame of Reference, and
we now end up with something on the table with
nothing of that in it. It makes no sense to me.

Q214 Chairman: What you are both saying very
strongly is that one of our recommendations should
be to link all of these things together, that this needs
to be put in the context of the Common Frame of
Reference.
Ms Wallis: I also think that it has been clear over
many years, if you read all the reports coming from
the consumer guichets around Europe that deal with
consumer problems and issues relating to cross-
border commerce, that contract law and contract
provisions are a problem and are a disincentive, so
the issue is there. It is about how we tackle it. I think
the jury is still out and we have longer to deal with it,
so let us make sure we get it right.

Q215 Chairman: Thank you. We are going to have to
finish there but I would love to ask you if you have
got a solution to the problem.
Mr Harbour: Could I perhaps make one final remark
of interest, which is that it was agreed this morning on
the parliamentary agenda next week and the last
plenary of this mandate that we are going to have a
debate on an oral question on this proposal, which I
will leave with you, which has got a number of
questions in it, but two of the questions are, “Could
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the Commission clarify the interplay of the draft
Proposal with the Draft Common Frame of
Reference and with existing Community
legislation?”, and, “Will the Commission undertake
further work on the impact assessment to clearly
demonstrate the benefits and costs of this Proposal
and its alternatives?”, so we are from our side doing
what we can in the remaining days, the rump days, of
this Parliament to put that on the record.

Q216 Chairman: Can I also say we will be very
grateful for any further information that comes out
of that debate, or anything else at all that you think
might usefully add to what we are looking at. We are
already into quite a lot of depth and complication
and our task is to try and simplify this into a series of

recommendations that are intelligible, if not
manageable.
Mr Harbour: We are rather hoping that during the
summer when we are campaigning you will be doing
all this work, so when we return in September we will
have your report and then you will have done a
substantial amount of our work and you can inform
our agenda. If that is the timing of your report it is
brilliant for us.
Chairman: Our report will be at the end of our
parliamentary session. We will make an interim
report even if we cannot make a full report. We are
hoping to make our full report certainly by the end of
the session. Can I formally thank you both for what
has been an extremely helpful session and just say I
hope you can carry on your good work at your end
of this.
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Member of Commissioner Kuneva’s Cabinet, examined.

Q217 Chairman: Commissioner, thank you very
much for seeing us, we really are grateful to you for
sparing the time. As you know, we are particularly
interested in this Directive. We have seen quite a lot
of witnesses and heard a lot of views. I cannot say
that we have yet come to any conclusions but we are
gathering our evidence and, obviously, your evidence
is key to our thinking and the way we go forward. My
colleagues who sit on the Committee will be asking
you a variety of questions which I hope you have
been advised of. They may ask supplementaries but I
know you only have an hour. It would be good if I
could begin by saying that most witnesses are quite
keen to have a directive at this sort of high level in
order to achieve what needs to be achieved in relation
to consumer protection and the market but they have
expressed a concern about the Commission’s
proposed way of achieving it and that has been
consistent through the witnesses that we have seen. In
fact, one witness questioned the choice of a directive
rather than a regulation. I just wondered if you could
begin by explaining what you see as the fundamental
objective of the proposal and whether you are
content that the proposal as drafted is likely to
achieve those objectives. Could you also explain why
the legislation was presented in the form of a directive
rather than a regulation?
Commissioner Kuneva: Thank you very much. I want
to thank you for being here with us today. I would
also like to mention that I have scheduled my next
visit to London on 12 May. I am sure we will have a
very lively discussion and, of course, I will do my best
to explain this Directive, which I wish not just to be
introduced into legislation but to be welcomed
because this is a Directive which will aVect our lives
and also future policies. What we are doing is trying
to achieve a citizens’ common market because (and
rightly so) the internal market started with building
the right conditions and the right environment for
businesses, which has been more or less achieved. We
have already experienced the internal market review
and the first phase of the completion of the internal
market is there, but not for citizens. We are still trying
to sell on mini-markets, which in these diYcult
economic times neither gives citizens a way of
maximising their welfare by comparing prices and
services they can enjoy, nor gives businesses
opportunities. I will give you one figure which to me

is quite striking and which even I did not expect when
we started to work on this Directive. This is the legal
cost for small- and medium-sized enterprises (or even
large ones), of operating in 27 countries if they want
to be aligned with consumer legislation in 27
countries. It is ƒ70,156 according to our impact
assessment. Imagine if also you need to ask a legal
service to help you. For a two- or three- or ten-person
enterprise it is quite expensive. If this Directive is in
place any company will have only ƒ2,000 to invest
for doing business in all the EU countries. We have
very interesting data on how much it will cost if you
are compliant with consumer legislation in five
countries, in 15 countries, in 20 or 27, but all data
show that we will cut red tape for small- and medium-
sized enterprises by 94 per cent. One thing which we
normally underestimate is the welfare of consumers.
When we talk about consumer rights we quite often
fail to remember that it is also about prices, it is also
about comparing oVers, maybe not from Finland to
Portugal, but nevertheless on consumer credit you
might find a very interesting comparison. The interest
rate is six per cent in Finland and 12 per cent in
Portugal. Let us take neighbouring countries, let us
say, Spain and Portugal or Denmark and Sweden,
you name it. I am really quite attached to this topic
and I do not want to be too long, but 50 million
Europeans live five to ten kilometres from a border,
which means that at least for these 50 million people
this market is already a reality. They could cross the
border in ten minutes. Why is this so important?
Because I very much believe in competition.
Competition, which is based on rules and on striving
for excellence. Otherwise with what kind of
regulation could we encourage companies to make
the best oVers to consumers, if they do not compete
with each other, and if competition does not increase?
If I can turn to regulation and the directive, it is a
legal text but it is not a single legal text. Yesterday I
had a meeting with BEUC, the European umbrella
organisation, and I received a question from a
colleague from the UK and she asked me quite
rightly, “Okay, you have unfair contract terms in the
annex. This is very good, but how are you going to
accommodate countries with a common law system
based on principles?”. If you have a directive you can
do it. If you have a regulation, how will this be
introduced into national legislation? It is much more
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diYcult. So the issue of a regulation versus a directive
or a directive versus a regulation was discussed and
unanimously, we cut oV the possibility of a
regulation, which will make all of us safer from a legal
point of view. Even the pure translation from a
linguistic point of view is very diYcult because this is
a legal text. There was one parliamentarian, Toine
Manders from the Liberal group, who very much
supports the regulation approach but we exhausted
all justification for this, and this was a conscious
decision.

Q218 Chairman: We have heard from a number of
witnesses already that really the objective that you set
out to simplify and make easier will not be achieved
by this particular Directive. There are a number of
concerns about the scope, which Lady Young will
explore, and the way harmonisation comes together,
which Lord Inglewood is going to talk about. There
has also been quite a lot of criticism about the impact
assessment, and indeed that the impact assessment
has looked at a certain set of areas but has not really
looked from the consumer rights point of view at
what rights would be lost and how consumers in the
individual countries would view the loss of those
particular rights and whether there would be any
other way round that and any other way forward that
preserved rights and took us forward in steps. Could
you explain on what research the proposal was based
and why you think this particular form is the way
forward, how you take into account the practical
problems, like language, delivery and distance from
trader, and also the impact on consumer behaviour,
because our understanding is that most consumers
want to shop locally with the highest level of rights
that they can achieve?
Commissioner Kuneva: Of course, if consumers prefer
to shop locally, fine. I do not believe that people will
immediately start to buy goods which are of everyday
interest like food or other basic goods from retailers
located in another Member State. It is not our aim to
press them, but bear in mind that at the moment only
six per cent of consumers engage in cross-border
trade, and if you ask businesses there has been a 20
per cent increase in e-commerce and online commerce
in Member States. Your country is one of the top
countries enjoying this new medium. 50 per cent of
them are willing to oVer their products and services
abroad but they share one particular hurdle—
diVerent and segmented legislation, so I disagree with
your verdict on this Directive. Normally, when we
talk about consumer rights and when they are first
invited to make an input, the normal reaction of
consumer organisations is like the news. If there is
good news it is not news; it is not reported, and if you
look at the Directive you will see that there is a lot of
good news. I will just repeat some of it because I do
not want this statement to continue to be

uncontested. First, we will have tough new rules on
delivery. The biggest problem for consumers in cross-
border shopping is that they do not know how long
they will have to wait for their goods, so now we will
have 30 days everywhere, and if things go wrong we
will protect consumers if goods get lost or damaged—
this is a very important issue—and in cases of non-
delivery the consumer has a new right, to get their
money back in seven days. What would the situation
be in the United Kingdom? It would improve.
Currently UK delivery takes place within 30 days,
and refunds, in cases of failure to deliver, are made
within 30 days (with certain exceptions). The
proposal provides for a refund within seven days, so
the risk of loss or damage to a good in consumer sales
passes to the consumer when the goods are handed
over, which is a much more certain situation. There
will be an end to hidden charges—no display, no pay.
We have targeted hidden charges. This is the new
plague for consumers and I believe that at least some
of us have had the unfortunate experience of this. The
consumer does not have to pay these hidden charges,
which breaks new ground for consumers. The
situation in the United Kingdom will improve
because we are not aware of the existence of an
equivalent rule in the United Kingdom. There will be
a strengthened EU-wide 14-day cooling-oV period.
Again, the situation in the United Kingdom will be
improved. Under the proposal UK consumers will
benefit from a 14-day cooling-oV period instead of a
seven-day cooling-oV period. We will have a new ban
on default pre-ticked boxes. I will just mention airline
tickets and the pre-ticked boxes for insurance,
premium checking, meals and so on. This will be
banned. You should not be forced to uncheck a box
if you do not want something. Just mentioning
consumer behaviour, this is a good example of the
way we have based our proposal on scientific
grounds. For example, on insurance, it has been
absolutely proven that before a flight you are
reluctant to uncheck the insurance option, quite
rightly, because it is a little bit unknown, the flight, et
cetera, so you are being targeted as a consumer and
your choice is distorted. There will be an end to this.
We will have a new see-through clause to tackle the
problem of omissions in required information for
consumers. This is very important. Full information
for consumers is essential, not an add-on luxury, so
national courts will decide on the sanction depending
on the scale of the omission, for example, declaring a
contract void. In the case of omission of the
information on the right of withdrawal, which is a
very essential right in distance and oV-premises
contracts, the cooling-oV period will be extended by
three months after the trader has delivered the goods
or services. We will also have a measured crackdown
on pressure selling. At the moment there are a lot of
loopholes. We have significantly extended the
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protection against pressure selling to cover all oV-
premises selling, so all direct transactions which are
carried out face-to-face away from business premises
will now be covered. Then we will close the loopholes
for distance selling. New definitions will mean that all
distance contracts will be fully covered, closing all
these loopholes, so we will have a clear improvement
in the situation because now through our Directive
we will have a broader definition of distance selling.
There will be new transparency obligations. If you
use, for example, eBay, the intermediary should be
disclosed as an intermediary. We will have a new
black list of unfair contract terms. At the point of sale
we will have an EU-wide campaign, “Know Your
Rights”, which is important for consumer awareness.
It is very good to be so well protected in the UK. You
are one of the countries where consumer protection is
really high and people are very active, but how do you
protect UK consumers when they go abroad? In a
way this is a deficiency of every single national system
and you do travel, you do explore the world and
Europe, so why not extend the protection beyond the
borders of the UK for UK consumers?

Q219 Chairman: I do not think there is any doubt in
most of the witnesses we have seen that there is a need
for some sort of horizontal directive.
Commissioner Kuneva: And the internet.
Chairman: Some of the questions are about scope and
form. You have talked quite a lot about the clarity for
consumers and Lord Lea is going to ask you about
that under information.

Q220 Lord Lea of Crondall: Actually, I did not think
the internet was in it.
Commissioner Kuneva: The internet is in it. Most of
the things we are tackling are online.

Q221 Lord Lea of Crondall: The internet raises the
question about information to the consumer because
the consumer on the internet could be a business
consumer, a single person doing business from his
home selling books or whatever. Is there not a danger,
some people might say, of using (as an English
expression has it) a sledgehammer to crack a nut?
You do not need a very big hammer to crack a nut,
and so when you narrowed it down at the end of your
remarks you came down to when we go abroad or
buy something from abroad. That is a very small
amount of trade at the moment in consumer direct
buying. We have got lots and lots of business-to-
business. That is a separate question, but how do you
think there can be a cost saving to business, as you are
saying there will be, by having all these direct
requirements on everybody, around 500 million
consumers, to do exactly the same thing, because
consumers may think, “What do I need all this
information for? Brussels has gone mad”. That is

playing devil’s advocate, you understand. Could you
comment on that?
Commissioner Kuneva: The devil should have an
advocate, but that is why I think we must discuss
what is in this Directive. Do you agree with the
cooling-oV period of 14 days? Do you have any
problems with this, because now we will have after
this Directive an extension of the current seven days
in the UK? Do you agree on the 30 days for delivery?
Thirty days exists even now in the UK. Do you agree
on having pre-tick boxes regulated?

Q222 Lord Lea of Crondall: We said yes to all those
things, which may well be the case.
Commissioner Kuneva: To what do you say no?

Q223 Lord Lea of Crondall: To put the question a
slightly diVerent way round, I am basically
professionally a labour market economist and some
people say, “There are 27 labour markets”. You have
said there are 27 markets too many, and I say, “In
some respects there are 27 labour markets but in some
respects there is one labour market”. It is not quite so
easy to choose whether it is really 27 in some respects.
When I buy my BMW, which is made in Germany, I
buy it from somebody in Britain. It does not look to
me as if it is coming from abroad and so it is very
ambiguous. There is a whole of range of things which
are ambiguous, which is why we are becoming
perhaps a bit sceptical as to how you are going to find
a consensus on this.
Commissioner Kuneva: The Directive is in the Council
and in the Parliament and we are gaining consensus,
little by little. The first step is to understand what the
anxiety is in one country or another, and where we
have a common concern. What you have just
mentioned, the rarity of remedies, yes, it is a concern
and it is recognised as a concern. I had a first talk with
Lord Whitty and I made a commitment that I would
look further into this area, and we are working on
this, but this is the only issue which, after all the
discussions with the stakeholders in the UK, came up
as a real concern. On all other things I have not had
a complete rebuttal, just, “Is it really necessary? Is it
really good if you go further?”. In all these 14 targeted
areas based on full harmonisation rules everybody
will benefit. There is no deterioration in consumer
rights, just the opposite. I do not believe that
nowadays somebody goes to buy an airline ticket
directly. We use the internet and we use the internet to
buy the best. It could be Wizz Air, it could be British
Airways, et cetera, so for us as consumers this access
to more than one provider is very important. This is
not only for competition but also very much against
monopolies. Otherwise we will be trapped according
to our postal code.
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Chairman: This Committee’s job is to try and look
broadly at the issues that are being raised by the
various witnesses, as you know. I am going to move
on to Lady Young because one of the issues that has
been raised fundamentally is about scope and
whether it is broad enough.

Q224 Baroness Young of Hornsey: That is right, and
both in written evidence and in oral evidence a
number of people have suggested that there is a lack
of clarity and it is slightly confusing in the proposed
Directive with regard to the scope. Could you please
explain the rationale for the proposed scope, most
particularly in relation to the range of services and
digital services that are not covered by the present
proposal? Also, could you say what analysis has been
undertaken to assess the extent to which the Directive
will apply to financial services?
Commissioner Kuneva: We have services included but
the Directive is not targeting services in particular
because this Directive is horizontal, not vertical. We
have, for example, just adopted the Third Energy
Package and in this energy package we have special
requirements for services to consumers. For example,
this Directive does not deal with vulnerable
consumers, but the Directive on the Third Energy
Package does deal with vulnerable consumers and the
Member States have a special requirement to cover
scope, et cetera. This Directive also does not deal
with services such as if you are having a house built.
In this case you have a contract between yourself and
the construction worker.

Q225 Baroness Young of Hornsey: I am so sorry to
interrupt you. I just wanted to give you a particular
example that somebody mentioned earlier, which was
that if you buy a phone, which is a good, a product,
you are also purchasing a service in relation to that
phone. I think the argument is that in a consumer’s
mind you do not necessarily want to separate out the
two distinct parts of what you are getting and yet it
does not seem to be clear in the Directive whether
that whole service is counted in.
Mr Temmink: That is an example of a mixed-purpose
agreement. Mixed-purpose contracts have already
been discussed in the Council. It is one of the issues
where the Directive may need some clarification. In
general, parts of the Directive apply fully to services,
but, for example, Chapter 4 of the Directive does not
apply to services. It has a very targeted scope. For
financial services, pre-contractual information rights
are already in other fields of Community law as well.
It is a complex text, that cannot be denied. The issue
in particular of mixed-purpose agreements is now a
subject for debate in the Council, so we are looking
into it and we are listening to Member States and to
stakeholders to see to what extent we should put

them into the scope of the Directive and to what
extent the present text still needs to be clarified.

Q226 Baroness Young of Hornsey: In particular, as
we are talking about consumer rights and protecting
the consumer’s interests, in relation to financial
services the example that was given was that if you
buy something on hire purchase that falls under one
system of laws and rights and so on, but, again, for
the consumer they may not distinguish that from
what is being proposed under this Directive.
Commissioner Kuneva: This Directive again is a
horizontal one and there is no legislation in the world
which does not have this distinction between lex
specialis and i lex generais, so this one is lexi generalis.
We are trying to align, for example, a Directive on
consumer credit. It is specific on financial services,
like consumer credit. For example, the requirement
for information on such kinds of financial services
and financial contracts is the same, the principle is the
same. The withdrawal period, which is 14 days, is
again the same. This is not just because we have this
Directive but because this is in the Directive on
consumer credit. We also have the harmonised
methodology of calculating the annual percentage
rate, which is in the Consumer Credit Directive. The
same principal can be applied here. We have the right
of early retirement which can also be applied here and
is in the Consumer Credit Directive. Lord Lea, I am
sorry—I missed your question on digital issues.

Q227 Lord Lea of Crondall: Yes, what do we mean
by digital? It was really partly in the field of
distinguishing when is a consumer at the other end of
the transaction or a business. It becomes very
ambiguous and would it not be easier if business-to-
business transactions and business-to-consumer
transactions in the digital era were going to be past
their sell-by date as a distinction?
Commissioner Kuneva: All the digital issues related to
consumers are, frankly, not developed yet. We have
jumped into this era without having the proper
legislation, maybe because it was a little bit laissez-
faire and due to the very high speed of development
of technology. This Directive does not target digital
rights especially. On Saturday we will have the first
presentation of the digital guide which we are doing
together with Commissioner Reding. This is not
legislative; it is a digital guide. We are tackling
problems in the digital arena with cases which are a
matter of concern for consumers. We have 44 files
with diVerent questions and answers. I started the
commercial targeting, profiling and privacy, which is
a big issue, but I gave an ear to industry—we had an
event, we discussed the issues—to have a kind of self-
commitment, especially on profiling and targeting,
on geographical segmentation, on discrimination,
because if you have a profile of the consumer you can
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distort his or her choice. We know plenty of cases like
this of discrimination against an individual, not
allowing access to credit or to some of the services or
goods because you might consider that the consumer
is not rich enough or, just the opposite, is rich enough
to be targeted only with advertisements on BMWs
and nothing else. This is not in this Directive. I am
not ready for this. We need more investigation, more
hard data, more co-operation. There are already
consumer organisations that are very active in this
field.
Chairman: I know you are short of time. I would like
to move on to Lord Inglewood who has worked in
this area for some time, both over here and with us.
He is going to ask some questions about
harmonisation.

Q228 Lord Inglewood: If I may, Commissioner. I do
not want to get bogged down in the detail of specific
subjects, just to ask about the principles and the way
that you have been looking at the proposed Directive,
please. It seems that at the beginning of your thinking
you approached this from the perspective that full
harmonisation would be the most eVective way to
deliver what you wanted for Europe’s consumers.
Commissioner Kuneva: Targeted full harmonisation.

Q229 Lord Inglewood: That is right. As you have
worked on it it has become apparent that it is quite
easy, relatively speaking, to harmonise some things
but other things are going to have to be left to
Member State laws and we get this development of
diVerentiated harmonisation, as it has been described
in English. Do you think this is in fact going to
amount to a great simplification for consumers or is
it going to mean that there is still a very large degree
of variation and uncertainty which will make it hard
both for consumers and traders?
Commissioner Kuneva: It is an excellent philosophical
question and I appreciate you asking me. Of course,
this was a matter of long debate. Let us not forget
that this Directive is not inventing something out of
the blue. This Directive is based on the four existing
Directives based on minimum harmonisation, so the
scope of the Directive is in a way predetermined. We
discussed it also with the European Parliament and
with diVerent stakeholders and this approach is the
one confirmed by them. We have Unfair Commercial
Terms, we have Sales and Guarantees, we have
Distance Selling and we have Doorstep Selling. We
operate in this environment. That is why the very
important question of completely targeted
harmonisation at digital or services is not part of this
horizontal instrument. However, even a long journey
starts with the first step. We keep walking. I
appreciate your comments and your urge to go
further but at the moment this is what we have agreed
upon. Again, the European Parliament has

confirmed that this is the scope of the Directive. We
left the vertical Directives as vertical, the other four,
like Package Travel, Timeshare, Distance Sales for
Financial Services. They are outside the scope of the
new Directive. They will remain vertical and that is
what we called at the beginning a mixed approach,
horizontal plus vertical. That is why I cannot answer
your question fully on financial services. This is a
safety net; it is not a coat of consumer rights. This is
a horizontal safety net, a basic and good ground for
further development.

Q230 Lord Inglewood: But, on the journey forward,
I think it was Chairman Deng that said cross the river
by feeling for each stone. If you are crossing the river
by feeling for each stone you have to know where
each stone is but also where the river is. In terms of
contract law more generally, I know that the
Commission has brought forward proposals for the
Common Frame of Reference.
Commissioner Kuneva: Yes, the CFR.

Q231 Lord Inglewood: Is there not a risk that what
you are doing here is going to be out of
synchronisation with the Common Frame of
Reference?
Commissioner Kuneva: No; it is a zero risk. I very
much like the Common Frame of Reference project.
It is not a civil code; it is a contract frame of reference,
it is a toolbox, and all the proposals are aligned with
the toolbox of the CFR. One of the UK MEPs, Diana
Wallis, who is Vice President of the Parliament as
well, is very active on CFR, and rightly so.

Q232 Lord Inglewood: You clearly feel confident
that there is a kind of coherence about the wider
commercial legal framework as well as the particular
consumer ones?
Commissioner Kuneva: Yes, I do.

Q233 Lord Inglewood: If you approach it this way
you are going to find that quite a lot of national
traditions are going to be drawn into the law that
applies in particular circumstances and that, I think,
is what you are trying to do, is it not, but at the same
time there are, for example, significant diVerences
between the British approach to certain things, such
as the right to reject, and, for example, the French
regime of guarantee for latent defect?
Commissioner Kuneva: Yes.

Q234 Lord Inglewood: This is going to have the eVect
of breaking up the coherence of the code, is it not?
Commissioner Kuneva: Hopefully not. First of all, on
the right to reject, we are trying to find the best
solution because I have seen not only in the UK but
also in some other countries that this is a great
achievement for consumers. Our intention was to
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make the system more certain, to know which remedy
can be applied first, which one is second, and so on,
and, of course, taking into account that if the
consumer’s interest is no longer there, take the
famous example with a wedding dress which you
receive after the wedding, obviously, the first option
is not to receive another wedding dress but to get your
money back. I am very conscious about this
proposal, and this is the one which is singled out as
maybe the most urgent to be tackled and we are
looking for a solution, so most probably this one will
remain more in the direction which you and other
countries experience. I also called on consumer
organisations to give me more data because out of
100 cases 60 concern the right to reject. What is the
first remedy for them? I just want to know where I am
with this proposal because when we studied the
impact assessment it gave a signal that this one was
quite acceptable for consumers and according to the
practice of real life there would be no damage to their
rights, but the reality turned out to be absolutely the
opposite and I would like to understand how you
exercise this right.

Q235 Lord Inglewood: If it is too varied it is going to
pose problems for the trader, is it not?
Commissioner Kuneva: That is also the case.
Lord Inglewood: You made the point very
emphatically that one of the points of the single
market for business-to-consumer is to enable the
consumer to check prices and shop around and get a
better deal and pay less money, but that depends on
there being traders prepared to enter these
commercial arrangements, and if it is too
complicated and varied, as you yourself said, SMEs
will find it increasingly daunting and they will be
unwilling to take part.

Q236 Chairman: Just following on the point that
you made about asking consumers, one of the areas
that we have heard about during talking to people
about this issue is that the impact assessment did not
really look across the board at what, if you like, were
the deal-breakers, I suppose would be the phrase,
those issues which countries find very much part of
their hard-won culture, and it is not just the UK. We
have talked to a number of other countries which also
have issues, as you say, about these areas. I know
there has been some thought about looking across the
piece and trying to get some sort of impact
assessment that does identify where those areas are
that would make diYculties for consumers. Is the
Commission any further in its thinking on that?
Commissioner Kuneva: We have already committed
ourselves to a more in-depth analysis of the impact of
national legal systems and we will provide the
European Parliament and the Council with this
analysis. Nevertheless, the impact assessment drawn

up by the Commission was a very powerful one but it
was more like how impact assessments are usually
done on legislative proposals, but this analysis is
something diVerent in addition. As I said at the
beginning, I would like this directive to be welcomed,
not just to be one more piece of legislation, and I am
ready to invest further eVorts in this. It is not even a
comparative study; it is more than a comparative
study, and one of the striking results I have seen is
that we do not have suYcient data from the
consumer’s point of view about the market. The
consumer’s role is a very much neglected part of the
market.

Q237 Lord Lea of Crondall: Can I ask you about the
point about price comparisons? Have you found that
this aspect of the Directive is more credible for people
that are in the Eurozone and countries about to join
the Eurozone, because I can see the obvious logic? It
has been for 50 years one market, one money; you
can compare the prices, but not only can you not
easily compare the prices across exchange rates, if
people are making a virtue of fluctuating exchange
rates this will completely swallow up the facility to
meaningfully compare prices because you do not
know what you are going to be paying in one or two
weeks’ time. Would you comment on that? I can see
that if the Eurozone expands there is a very much
stronger case for a comprehensive directive. Has that
point been made to you or do you agree with that
hypothesis in some way or other?
Commissioner Kuneva: No, because I have data which
support the fact that people are willing to make these
calculations and they are not so diYcult to do. A
camera in the UK is three times cheaper than in
Finland and it is a Linux camera, whatever that
means; I just read the data, or when you buy through
the internet a city guide for ƒ10, ƒ10 is ƒ10, and if the
price of the city guide is ƒ17 it is half of the price when
you buy online than when you buy physically. They
are amazing results. Also, price comparison is
becoming a business. There are many people, even
teenagers on Facebook, who are willing to make a
business overnight out of being able to compare
prices. I have one UK based website, run by a
dedicated journalist who is helping consumers,
thinking about how we can help each other, how we
can expand their awareness—blogs, platforms, social
platforms, you name it. If we have comparable rules
we can help each other much more.
Lord Lea of Crondall: But they have got to have a
euro account. I can put some money in the Isle of
Man, I can have ƒ20,000 in the Isle of Man and I can
trade in euros, but is that normal?

Q238 Chairman: And a lot of people do not have
access to a computer.
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Commissioner Kuneva: I am not sure about this.
Mr Temmink: Cross-border payment gets easier and
easier. You have currency converters, and what about
languages? There the UK has an enormous
advantage over the rest of Europe because everyone
basically understands English.
Commissioner Kuneva: We do not need to regulate the
language, by the way. I did not answer that question.
It is not in the Directive.

Q239 Chairman: We all speak American, you mean.
Commissioner Kuneva: I know that we torture your
language, but—
Chairman: I want to make sure Lord Inglewood has
satisfied himself that he has asked the question on
lack of conformity and whether or not there is
anything he wanted to follow up on that.

Q240 Lord Inglewood: Not really. The reply was that
that was one of the things that was still being
considered.
Mr Temmink: May I just say one thing? The
Commissioner mentioned this table on the impact of
the Directive, the eVect of every individual right that
is introduced or is mentioned in the Directive on the
laws of all the Member States. It will not only be sent
to the Council and the Parliament. It will be put on
the Commission website so that it is available for
everyone.

Q241 Chairman: Thank you. If you could make sure
we have the reference when it is there it will be
extremely helpful to us.
Mr Temmink: Yes, I will.

Q242 Chairman: Thank you very much indeed. Can
I move onto unfair contract terms and the lists? They
seem to have given rise to several concerns, including
some of the proposed terms and the role of national
regulatory bodies. Another significant emerging area
of concern is the introduction of comitology for
considering revisions of unfair contract terms, and
there are some very strong feelings about the lack of
transparency in comitology. Could you tell us why
you proposed the use of comitology for making such
amendments and could you outline how these
provisions will aVect the existing role of national
regulators, which is a concern in a number of
countries?
Commissioner Kuneva: I think we should not be afraid
of the comitology procedure. I think we need to give
it a chance. This procedure is enhancing its strength
right now and we should not be critical before we
experience this procedure. I think there is a lot more
room for flexibility when we use the comitology
procedure and the well-known principle of more
Community and more national oriented institutions
to control each other and to reach the best way to

answer urgent questions. I mentioned when we talked
about some of the benefits of the Directive that, of
course, the national courts will have their rights to
nullify some of the contract terms if they see good
reason to do so. This does not interfere with the
practice of the national courts. If, according to your
court, the consumer contract has heavy failures they
could pronounce that the contract is nullified.
Mr Temmink: The Directive contains a fairness test as
the basic principle. That fairness test is elaborated in
the black list. The black list is a list that says, “These
terms are unfair”, by definition, by law, actually, in all
circumstances. The grey list says, “There is a great
probability that it is unfair”, with terms which are
presumed to be unfair. This fairness test is a principle
that is already in the present Directive on Unfair
Contract Terms, and every individual judge can
apply the fairness test now under the minimum
harmonisation Directive and in the future under the
full harmonisation Directive because that will not
change. The same fairness test in individual
situations will still be there. The OYce of Fair
Trading, for example, which can unilaterally decide
whether a certain term is unfair or not, can continue
to do so in the future under the present text of the
proposal.

Q243 Chairman: Can I take you into a wider
scenario on this? We have, of course, recently heard
of the judgment in the Unfair Commercial Practices
Directive which happened last week, as we
understand it, and of the great anxiety that the
Commission is trying to move into areas that were
not necessarily agreed during negotiations on the
Directive, and I think there is an anxiety that unless
this particular Directive is absolutely clear then the
remedy of one’s own courts may not be so because the
ECJ will take a diVerent route. Are you absolutely
convinced that your Directive will not fall into the
same category and the same diYculties that this
Directive has fallen into?
Mr Temmink: I will say yes and then no.

Q244 Chairman: This is a great worry.
Commissioner Kuneva: Which case do you have in
mind?
Mr Temmink: Last week there was an ECJ judgment
on the Unfair Commercial Practices Directive and it
was about a Belgian rule but we must realise that this
Belgian rule was already very much under discussion
here in Belgium—

Q245 Chairman: We do not know the details.
Mr Temmink:— and it is not necessarily so that the
Belgian authorities were completely taken by surprise
by the fact that the Court of Justice confirmed that
the particular Belgian rule in question, a general
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prohibition of combined oVers, was on the black list
and therefore prohibited.

Q246 Chairman: But you can see how the concern is
that if the Directives are not tight enough other issues
can be brought forward that it was believed were not
within the negotiation?
Mr Temmink: There is then a challenge to make the
language as clear as possible and not to focus only on
what is said in the negotiations in the Council
working parties but on the text in the Directive so
that it is clear for everyone.

Q247 Chairman: Which is one of the worries
everyone has about the clarity.
Commissioner Kuneva: It is a legal text which will be
implemented, hopefully, in 27 diVerent countries, so
there is interpretation of the legal text and this is
always a kind of challenge, not only for European
legislation, but I have discussed this question
especially with Mr Fingleton of the OYce of Fair
Trading and this one will be properly addressed.

Q248 Baroness Young of Hornsey: Commissioner,
you have said that you would like to be able to say
more consistently what Europe thinks about this
whole area of consumer issues. In putting the
proposal together to what extent did the Commission
look to build on lessons learnt on other consumer
protection regimes? We are thinking particularly
about the US where it appears that consumer
protection legislation is far from uniform because of
the federal system there.
Commissioner Kuneva: One of the most inspiring
examples was the Federal Trade Commission. They
have a new German one, but I worked very closely
with the previous two. We learned a lot from each
other. By the way, their favourite piece of legislation
is Unfair Commercial Practices. They very much like
this piece of legislation and actually Unfair
Commercial Practices is based on full harmonisation.
Nevertheless, it is a very young Directive, only one
year old. We have benefited a lot from it, but yes, this
is within brackets. What we are trying to do is avoid
some of the mistakes and learn from the best
examples, so with the United States we have a
transatlantic economic dialogue and we have
particular subjects. The first is regulatory, the second
one is business and the third one is consumers, so the
United States are the most like-minded partner, of
course, and also we co-operate strongly with the
OECD. In addition to our public consultations we
have discussed this proposal with the American
Chamber of Commerce in Brussels and several times
with the OECD.
Lord Lea of Crondall: My Lord Chairman, could I
ask two sentences on something diVerent? Would the
Commissioner like to comment on the procedure in

Brussels? There are the European elections, there is
the Commission. Do you have total carry-over?
Everything is on the table in the new situation after
the elections as if there had not been any elections? It
all carries on exactly the same, does it?

Q249 Chairman: Could I just add on to that, it really
is about timetabling?
Commissioner Kuneva: Yes. You may not know that I
took over this portfolio in 2007. Of course, there is
continuity. We are working on the legacy papers of
the Commissioners. I will once more confirm that I
will work to the very last day. Nevertheless, of course,
the European elections will slow down the process in
the Parliament, but most probably we will have a
resolution on this Directive or some oral questions
and discussions by between 4 and 7 May.

Q250 Lord Lea of Crondall: But there is no
presumption that you go back to the drawing board
or anything like that?
Commissioner Kuneva: No, this one will continue, and
also we are already working with the switch crisis. As
you know, the Presidency always plays a very
important role. I do not know who will be the
Chairman of the IMCO Committee, but so far I have
worked quite well with all IMCO members and from
my point of view there is already a huge appetite for
consumer policy, much more than before, maybe for
obvious reasons, but it should not be delayed or
dropped.

Q251 Lord Inglewood: But, Commissioner, when do
you expect to see this on the statute book in its final
version?
Commissioner Kuneva: I wish I knew. You know that
personal involvement matters a lot. I want to see the
next committee and what kinds of challenges they
will have because the issue of the internal market and
consumers is huge so my attention will be focused on
the Consumer Rights Directive not slipping from the
top priority now, for this issue not to be somehow
postponed or something else first to be done first.

Q252 Chairman: Commissioner, we hope to report.
Whether it will be a final or an interim report we do
not know. It does seem to be an extraordinarily
complex set of issues that we are trying to explore in
some depth, but we certainly will have a report out
before our recess, so that may be helpful in the
process. We hope it is going to be helpful, though we
are not sure how it will be helpful yet because, of
course, we have been taking evidence and, although
we are asking questions you may think have got
points, they have not. They are simply trying to draw
out issues so that we can come to some proper
conclusions. Can I just say thank you very much
indeed. It has been really helpful to hear from you
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yourself and your colleague, Mr Temmink. Thank
you very much for spending so much time with us. If
there are other things you think we would benefit
from, please do not hesitate to let us know.
Commissioner Kuneva: Thank you very much to all of
you and every single one of you because you have
made a great eVort to come here and for me it is
important because you care, and without care
consumer issues will never flourish, so I very much

appreciate your commitment. Whatever tough kinds
of questions you have, please ask us. We will provide
answers, and tough questions sometimes provoke
very good answers, so I hope that we will live up to
your expectations and do everything possible to have
finally a very good and welcome Directive. This is my
target, not just a piece of legislation.
Chairman: Thank you very much indeed, and good
luck in the elections.
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Q253 Chairman: Can I start formally by saying
welcome to you both? We have seen a lot of witnesses,
particularly today, and we are especially pleased to
talk to you because you are thinking about the
consumer’s perspective and the more we hear, the
more cloudy the issues become. We keep saying it is
like looking through a telescope: it depends which
end you are looking down and the information you
get is very diVerent whichever group of people you
happen to be talking to. Most of the people we have
heard from do welcome the objective of a high level
of consumer protection and smooth delivery in the
internal market but they are concerned about the
Commission’s way of dealing with it, or everyone is
concerned except the Commission, I think; we have
just seen the Commissioner, although she has some
concerns and some thoughts. Based on your
knowledge of consumer rights right across the EU (so
we are not only interested in the UK, we are trying to
have a look at this as a broad issue) to what extent do
you consider it necessary to update the existing rules
and to what extent do you consider the use of a single
horizontal directive to be appropriate in this regard?
What do you think the principal objectives of action
should be and how are these best achieved?
Ms Goyens: Thank you very much for giving us the
opportunity to be here. Just to introduce ourselves,
Ursula Pachl is Senior Policy Advisor at BEUC, she
is a lawyer and she is our team leader on the consumer
contract headline, and I myself have been the
Director General for 18 months now. BEUC is a
European organisation and our UK members you
know very well are Which? and Consumer Focus, and
they are very active members, certainly in this area.
The first thing we would like to say is that the title of
the Directive is misleading. It is about consumer
rights. There is much more to consumer rights than
consumer contracts because it is about a right to
safety, a right to redress, and these things have not
been touched upon by the Directive. There is, of
course, a need to update existing rights because most
of those Directives were adopted more than ten years
ago and society has changed, markets have changed.
One of the most evident things is that now the digital
environment is here and consumers have to live with
it. This was one of the objectives of the Directive, to
adapt existing rules to a digital environment. This has
not been the case in the text. We can come back to

that later but as a general comment there was a need
to update existing rules, existing rights, but the
Directive has not achieved that aim. Also, of course,
everybody agrees in principle that there should be a
high level of consumer protection, but what does that
mean in practice? What we have identified is that that
high level of consumer protection has not been
achieved and that the Directive has not taken into
account the best practices that exist at Member State
level at the moment because we have done an analysis
of what exists now in the diVerent Member States and
many provisions go far beyond what is in the
Directive.

Q254 Lord Inglewood: Are you telling us you think
that what you consider to be the highest level of
protection in every Member State should be
incorporated into the Directive?
Ms Goyens: No. We are not just dreamers; we are
practical people because what you consider as the
highest level of consumer protection will not be
considered as the highest level of consumer
protection in Scandinavia or in Portugal. There are
diVerent cultures, but still you can draw lessons from
experience in other Member States and you should
discuss them. This has not been the case in this
Directive.

Q255 Chairman: So it is the comparators that have
not been discussed across the piece in terms of the
diVerent nationalities and where they are?
Ms Goyens: No, and, even worse, no impact
assessment has been made on what has to be changed
and what has to be repealed by Member States as a
consequence of the full harmonisation tool. The
Member States and the Council Working Groups
should really be well aware of what are the practical
consequences of the Directive, provision by
provision, as it is full harmonisation.

Q256 Chairman: We are told that that is now going
to be done.
Ms Goyens: We had to press for it very hard before we
got it. We have really been very vocal about this
because we thought it was totally unacceptable to get
into the legislative decision-making process without
doing that exercise. The first ambition of the
Commission was to get it rushed through the
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Parliament before the elections. Fortunately, this has
been stopped. We said to the MEPs, “No, do not rush
through this. It is about major fundamental
consumer rights in contracts. It is not just about
buying on the internet; it is about buying a newspaper
as well.”

Q257 Chairman: So what do you think the principal
objectives are that should be achieved?
Ms Goyens: Under the Directive?
Ms Pachl: There was a consultation in 2007, a Green
Paper, on consumer acquis revision, so the revision of
the main consumer contractual legislation, and at
that time we said very clearly that we believed that
there should be simplification and there should be
more coherence because it is very true that there are
diVerent definitions, for example, of a consumer in
the diVerent EC Directives. There should be
updating, as Monique said, because many of these
Directives are very old, back to the Doorstep Selling
Directive which is from the beginning of the eighties,
so new technologies should be taken into account.
There is also a need to take into account general
societal objectives like sustainability, which can be
taken into account, for example, in the way that the
remedies for legal guarantees are drafted. All these
objectives are there and that would mean updating
and at the same time improving the level of
protection in those fields of the law which do not
work properly for consumers. We have seen that
again in the legal guarantee field, so the Sales
Directive from 1999, where there is a hierarchy of
remedies which the consumer has to follow if he
wants to get a good repair or replacement or
whatever, and we have seen (and there is research on
that) that this does not work properly for the
consumer, so there we expected that the Commission
would address the problems that are there, but this
has not happened.
Chairman: Lady Young is going to talk about clarity
for consumers but if you have any research we would
be very interested in you telling us about any
reference to research. It would be very helpful.

Q258 Baroness Young of Hornsey: To what extent do
you think that the Directive provides clarity for
consumers and could you also say what your reaction
is to suggestions from some quarters that the
provisions in the proposal are not really
comprehensible for consumers and that consumers
would need legal advice in order to be able to
understand what their rights were? What is your
reaction to that?
Ms Goyens: I can answer very clearly: it is not clear for
lawyers. The Directive is not clear for lawyers, so do
not even think about consumers’ rights. The scope is
not clear. The relationship of this Directive with
national legislation, which is not covered by the

Directive, is not clear. I suppose that Mrs Kuneva has
talked about the right to reject, of course, which is so
precious, but this is not written as such in the current
proposal, but also what is the relationship between
general civil law and consumer law and the Directive?
Also, the links with other EC legislation are not clear,
for example, the Services Directive. In the Services
Directive, which is going to come into force in
January in all Member States, there are information
requirements in favour of consumers but those
information requirements are not exhaustive.
Member States can go for more but this Directive
says that its information requirements are full
harmonisation but it is without prejudice to the
Services Directive. How can you get out of this
jungle? Even as lawyers we do not agree. There is no
clarity for consumers and for sure it is not an exercise
of clarification and simplification. Also, the way
exemptions, exclusions, partial exclusions, partial
inclusions have been put into the Directive makes it
very unclear to know what is covered by it.

Q259 Baroness Young of Hornsey: This I think goes
nicely into the next question, which is about the
scope. You have said it is not clear a couple of times
already, so perhaps I do not need to ask the first part
of the question, which is, what is your view of the
scope of the proposal? Seriously, what is your
reaction to the idea of possible extensions to the
proposal to cover, for example, mixed services, digital
goods and so on? How do you think it could be
made better?
Ms Pachl: Generally speaking, if you look at the
respective article, which is Article 3, it is clear that
services are covered in principle, so it is a Directive
which really applies across the board for goods and
services in the first instance. The uncertain bit comes,
as Monique has just described, because what we see
the Commission has done is that if it comes to more
specific contracts, like doorstep-selling contracts or
distance-selling contracts, then the Commission has
done only a kind of cut-and-paste exercise and taken
the scope of these Directives which are already in
place, so there are just diVerent levels of scope and,
more concretely in response to your question,
services are in principle covered by the Directive. The
problem in relation to what I would call one of the
core issues in terms of the consumer’s perspective,
what is important if you conclude a contract, is what
happens if you have a faulty product? That is the
chapter dealing with legal guarantees and there
services are excluded, which means that in relation to
remedies, if you have bought faulty services, national
law basically is the reference for the consumer, so
there is no harmonisation, and so in principle, again,
having in mind these objectives of the Directive which
we support very much, we of course think that
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services in principle should be included across the
board of the whole Directive.
Lord Lea of Crondall: Can I just clarify something? I
thought Mme Goyens was saying that the Directive
was, in the English phrase, a terrible dog’s breakfast.
You will have a nice list of amendments and if you
secure these amendments you will be happy and go
and tell all your members it is a good idea. As
parliamentarians we always get to this position. You
have a Bill, you do not much like it and you try and
improve it. Are you not in that position then? You
think this is so bad a dog’s breakfast that you do not
have some amendments which would satisfy you?
You cannot say what your amendments would be?

Q260 Chairman: The question is, is it
fundamentally flawed?
Ms Pachl: Yes.
Ms Goyens: We have refused up to now to go into the
technical amendments because we think that the
whole approach is not consumer-friendly enough, so,
before going into the technical amendments, of
course we could provide you with amendments about
the definition of “mixed purpose contracts”, about a
better definition of “consumers”, about a better
definition of “oV-premises contracts”.

Q261 Lord Lea of Crondall: No, I mean the
amendments to deal with the objections that your
colleague has raised.
Ms Pachl: I hope I am not being too complicated
now, but in relation to scope there are two types of
problem. One is due to the fact that this is a full
harmonisation Directive, which means that nothing
which is not in this Directive but which falls in the
scope of the harmonised field of the Directive can be
maintained or introduced by Member States on a
national level, which means that we are very
concerned about the fact that the scope of the
Directive must be crystal clear because anything
which falls into the scope of the Directive but would
go beyond what is allowed according to the Directive
would have to be repealed by the Member States, so
there is one problem, which is the lack of clarity of the
scope in terms of what is really covered by full
harmonisation and what is still outside the scope. A
typical example would be the right to reject, which we
think falls into the scope because it is a remedy in case
of lack of conformity. On the other hand, because it
belongs to the UK civil law, which is not the right
term, I know, it could fall outside the scope, and this
is apparently what the Commission now considers to
be the right interpretation. That is one issue in
relation to the scope. The other issue, and that was
the question, if I understood it rightly, is whether
services should be included in all chapters of the
Directive and digital products (which I will come to
in a second), and our answer is yes, in principle we

would like to see that, and we could make
amendments to this end. Just to mention as
additional information, there has been a project of
academics which was launched by the Commission,
the Draft Common Frame of Reference, as it is
called. For some reason which nobody understands,
the Commission has not taken into account the work
that has been done by these academics, a quite
substantive work, and they have said even in the
explanatory memorandum that they think that no
academic or expert advice is needed in drafting this
Directive, so this is one of the very obscure things.
For example, these academics who have done the
Common Frame of Reference have given advice on
how services could be included also in relation to
guarantees provisions, not directly in the scope but
how this could be done.

Q262 Chairman: Under contract law generally?
Ms Pachl: Yes, exactly. Just as a last point, if I may
continue, may I turn to digital goods. The problem
we have is that the definition of the goods that we
have in the Directive we consider to be, if I may say
so, a conservative definition because it only refers to
tangible items and normally electronically provided
goods would not be considered to fall under this
definition. As a consequence, this means that all the
things that in particular young consumers deal with
and buy, pieces of music, for example, that are
downloaded, would not be covered because normally
they should be a good but they are not a good, but are
they services? Yes, probably they would be
considered services but that would depend. It is not
clear. If they were considered to be services they
would not be covered by the legal guarantees
provisions of the Directive. In addition to that, many
exemptions would apply to these kinds of goods in
terms of the right of withdrawal. If you buy an online
piece of music you would not normally have under
this Directive a right to withdraw, and you would not
have harmonised and consumer specific legal
guarantees.
Ms Goyens: For pieces of music you could say that a
guarantee is something theoretical but you can have
it for pieces of software. If you download software
and it does not work you could really say that it is a
lack of conformity.

Q263 Lord Inglewood: But equally with music, once
you have heard it and copied it and then say you do
not want it, that is a diVerent problem, is it not?
Ms Goyens: There are solutions and we believe in
creativity of the industry. For example, with iTunes
now, if before buying it you want to listen to it they
give you 20 seconds, and that is fair for consumers,
not just having to download it, pay for it and then
you cannot bring it back when it is not the music that
you have been sold.
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Ms Pachl: Interoperability is one of the big questions
now for consumers. If you download a piece of music
and you pay for it and then it does not run on your
computer and you have not been informed about it,
that would be a case for non-conformity of a product.

Q264 Lord Inglewood: You said earlier that you
thought a more consumer-friendly way of doing these
things was desirable. What we have really got is a
Directive that has been started from the point of
going for full harmonisation. We have then seen, as it
were, bits fall oV that. If we look, there are a number
of things which are left to the Member State
concerned, and that is perhaps where we have got to,
but you could go further and say for certain things
minimum harmonisation was perhaps appropriate or
even allow Member States to apply stronger
consumer protection provision through other bits of
general contract law. From your point of view, how,
in an ideal world, would you approach this problem?
Ms Goyens: We are not dogmatic about it but what is
important for us is, of course, a high level, a
reasonable level, of consumer protection.

Q265 Lord Inglewood: That was its objective. We
would all disagree in detail what that amounted to
round this table.
Ms Goyens: Yes. It is a use of instrument. Can it be full
harmonisation? Can it be minimum harmonisation?
Can it be a mixed approach? For the moment you
must know that Mrs Kuneva yesterday at our general
assembly repeated that she would not compromise on
full harmonisation, so that has to be done by
somebody else, not by the Commission. That is the
point. Our approach would be a mixed approach.
What is the point of full harmonisation? Full
harmonisation as such is not necessarily an
instrument in favour of consumers if it is not at a high
level of consumer protection. It is just to have a level
playing field for a single market. We can accept that
argument, but what is the aim behind it? It is to
reduce the transaction costs of traders. There are
areas of consumer protection where indeed
fragmentation of law can lead to higher transaction
costs, such as if you have pre-contractual
requirements, withdrawal periods which are diVerent
or which are more complicated, so on those issues like
definitions, like withdrawal periods, where if we have
a suYciently high level of consumer protection, we
can have full harmonisation, but there are areas like
the legal guarantees or the unfair contract terms
where we believe that those areas are really principle-
based in the Member States, based on legal
traditions, legal cultures, and there there should be
much more room for national diversity and national
taking into account of principles, of situations also,
because the court in London will not have the same

interpretation of an unfair contract term as the court
in Manchester.

Q266 Chairman: Flexibility.
Ms Goyens: Yes.

Q267 Lord Inglewood: That though makes it much
more diYcult for the trader because, instead of
having one set of rules, they have many sets of rules.
It may not be an insuperable problem but it has that
eVect, does it not?
Ms Goyens: But for unfair contract terms, for
example, as it is mostly case law based, you will have
that anyway, and also internally because so much
depends on the individual situation of the dispute
that anyway he has this risk to bear.

Q268 Lord Inglewood: Do you then think that black
lists and grey lists are a good idea?
Ms Goyens: As long as they are backed up by a
general clause I have no problem. Black lists and grey
lists are okay in principle because they are an
indication that that is really either totally unfair or
presumed to be unfair. The problem is the list which
is in the Directive.

Q269 Lord Inglewood: What is your view about the
comitology that attaches to possible changes
because, as the world evolves, what perceptions are
unfair, because unfairness may evolve too?
Ms Pachl: No, as Monique just said, we think that the
unfair contract terms chapter in the Directive is
probably the one chapter where we are 100 per cent
convinced that this should not be dealt with under
full harmonisation. There are diVerent reasons for
that. The first is that the whole regime that the
Commission has proposed now for unfair contract
terms we think cannot work. There are diVerent levels
and it is very unclear how the interplay would be
between these. There are major questions like, for
example, what would happen to the case law in the
Member States that has been developed based on
their lists of unfair clauses, and many clauses in many
Member States would have to be repealed from the
black lists and from the grey lists or whatever kind of
list exists? That is the first question, which is very
unclear. Then, of course, we fear that there will be a
loss and again the black list that we have in this EU
list is just not suYcient. There are many Member
States which have much broader lists and which have
a richer tradition of exploring what is unfair under all
circumstances, or what is presumed to be unfair, so
there there is a clear decrease in the level of protection
of consumer legislation. In addition, because the
unfair contract terms legislation is a principle-based
field of law, we do not think that there is really an
added value in terms of full harmonisation because
you have the general clause which is in the Directive,
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so courts will just go on and make their cases
according to the general clause, which refers to the
civil law which is surrounding the general clause, so
the national civil law. We do not yet have an EU civil
code, so it does not make sense in our opinion
because in the end you will have the same case in
diVerent countries but you will have diVerent results
because the general clause will be applied according
to the national law.

Q270 Lord Inglewood: That is right. From the strict
consumer protection perspective that is correct. If,
though, you are the supplier, it actually makes it more
diYcult than if you had a much more rigid system.
You can argue that if you get keen, good suppliers
they are going to provide more goods and cheaper
goods and a better range of goods than otherwise
would be the case, and that is in the consumer’s
interest.
Ms Goyens: We have very close contacts with industry
representatives and we are discussing this issue and
they accept that they cannot have a totally level
playing field.

Q271 Lord Inglewood: It is a question of where the
problem falls. Presumably, from what you have said,
if we are slightly more specific for a moment,
currently in English legislation there is a non-
conformity period of six years, and it is proposed that
for everywhere it should drop to two years. I imagine
that you are opposed to that.
Ms Goyens: Yes, because in many countries it is
longer, up to a lifespan guarantee.

Q272 Lord Inglewood: I am just checking. Is that the
kind of thing you think should be dealt with under
what I might call in line with the national traditions?
Ms Pachl: I think this precisely shows the problem of
full harmonisation, because if this were a minimum
harmonisation provision, which is the case in the
1999 Sales Directive, there would not be a problem,
but, of course, now there is a very political problem
behind that because how can you ask Dutch
consumers, who now have an expected lifespan
period for the guarantee, to give up this right in
exchange for something which we are not even sure
will be delivered, namely, more choice in practice?

Q273 Lord Inglewood: Anyone can ask them to give
it up. It is how can you expect them to be happy about
giving it up.
Ms Pachl: Exactly, and also, of course, in the UK
your consumers, your Government, you, will you
want to say to your consumers, “We will give this up,
this right which we have enjoyed for so many years”?

Q274 Chairman: This is a political point that is made
on a number of occasions as to how do you explain
this.
Ms Pachl: It is just one of the examples. In your
questions you also have the remedies in case of lack
of conformity, and maybe we will come back to this.
Ms Goyens: You must know that we are expected to
give up rights we have now as consumers in Europe
for something which is not sure and not guaranteed
at all, and experience has shown that that has not
delivered. For example, we have been oVered lower
energy prices because of liberalisation of energy
markets. We did a survey last year. That has not
materialised. There has been liberalisation of
financial services. The frontiers have been opened up
but consumers are not better oV.

Q275 Lord Inglewood: The biggest banking crisis the
world has ever seen.
Ms Goyens: Yes, but that is maybe not the fault of
Europe. It is just to show that this is something which
is indirect; it is an indirect possibility that some
consumers will enjoy.

Q276 Chairman: Just pursuing this before we move
oV it, we are interested in any research at all that
shows consumer patterns because the Directive is
based on this theory that lots of people are going to
shop across borders, and at the moment we do not
have very strong evidence that this is so and we would
be grateful for any evidence either way.
Ms Goyens: And it depends on the country, of course.
In Luxembourg they are all cross-border consumers
because they do not have the choice locally but that
is a very specific situation. Also, cross-border
shopping is not necessarily the most sustainable
solution if you have it just across the road for almost
the same price.

Q277 Lord Lea of Crondall: I think there may be an
analogy between the rights of consumers and the
rights of workers. I was a trade union oYcial for 35
years and in the field of workers’ rights this is not
always spelt out in a contract of employment but
there are lots of implied terms. My question is, by that
analogy, when we are talking about information for
consumers the first level from your standpoint is
information for consumer pressure groups, like
information for trade unions. In the energy field there
is a layer of you and many consumer bodies around
Europe. No one is going on, but on the doorstep in
the European elections I would say most people
would take it that they do not need to know exactly.
There is an implied term of all these things that they
have, not all the things that are spelt out in Article 5.
Could you tell me how you see the question of
information for consumers because some people
would say, “Brussels must have gone mad if they
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want all this information”, but consumer bodies, like
trade unions in the workers’ analogy for
employment, need the information and then they can
help consumers, whether it is Which?, or Consumer
Focus and that sort of body or any other sort of body,
in energy and so on?
Ms Goyens: Well, yes, the notion of implied terms I do
not think exists in continental European law as well
as it exists in the UK legislation. Anyway, there is a
case here, because consumers do not want
information; they want understandable information
and at a given stage too much information means no
information that can be managed by consumers.
Also, informing consumers should not be an
alternative to having rules to protect them and that
can also sometimes be shifting the burden of
responsibility to the consumer; that is another issue.
Still, the type of information that is required from the
Directive, we believe, is important to make available
for the consumer, even if he does not read it. It also
says something like “unless it is clear from
circumstances”, so you do not have to describe the
apple because it is there. The main characteristics of
the apple you do not have to inform the consumer
about. We are rather in favour. This is one of the few
provisions we can live with, but the point is that it is
in the way it is being brought to the consumer, and I
think now of the more sophisticated financial
contracts, about financial information, but this
would anyway not be covered by this Article 5. You
know the licensing agreements, you buy something
online and then you have to tick to go further? How
many of you have read them before? You tick that
you agree but they are done in such a way that you do
not read them, and that should not be.

Q278 Lord Lea of Crondall: We have had some
terrible personal financial advisers who are supposed
to be helping the consumer and some of them are
crooks.
Ms Goyens: Yes.
Lord Inglewood: But the problem of crooks in some
ways is easier to deal with than the problem of
incompetence, is it not?

Q279 Chairman: Just to pursue this, one of the
previous witnesses told us very clearly that he
thought that consumers should have the information
available to them, even if they do not read it at the
time when they sign. When they need a remedy they
have something to go back to. Would that be your
view, that consumers should have this information
because they need to know where to get it from in
order to get the answer to their question?
Ms Pachl: Actually, as Monique just said, this is one
of the novelties, if you want, of this Directive, that
there are general information requirements which
apply across the board to all contracts, and then you

have the specific information requirements which we
already know from the existing Directives in distance
selling contracts and in doorstep selling contracts, so
in principle we very much welcome the fact that there
is a general set of information obligations which
apply under all circumstances. We think also that the
information requirements which the Commission
proposes are in principle not exaggerated because
there is a kind of safeguard clause, if you like, as
Monique just said, that if it is apparent from the
circumstances the trader does not have to give the
information because if you have a shop like a
hairdresser’s and you have the prices at the front
door so you know how much you have to pay to have
your hair cut it is not necessary, if the customer comes
in, to tell him how much it will cost. There are these
obvious cases, so I think what the Commission has
done here is fine, yet there is a problem which is the
fact that again we are under full harmonisation, and
this means that again this Article, which is about the
information requirement, is applicable to contracts
of goods and contracts of services, and even for a
contract of goods we are not entirely sure if it is an
appropriate list in all circumstances. We always have
to be aware that the eVect of this article under full
harmonisation is that Member States have to repeal
anything which goes beyond. This is something we
are still studying at the moment. For example, if you
have what I might call dangerous products or if there
are specific safety concerns about the product in
terms of how you have to handle it, there is no
reference for the time being in the information
requirements that that has to be given to the
consumer as well.
Ms Goyens: Before the contract.
Ms Pachl: In theory this would mean that Member
States will have to repeal anything which they have in
relation to this, maybe in sector specific areas for
certain goods, and we are worried. This is not only in
relation to this field of legislation but also in general,
that maybe the Commission has not studied
profoundly enough the implications of full
harmonisation and this is particularly in the field of
services where there are so many diVerent service
sectors, like real estate agencies, for example, which
have very specific requirements, and again we come
back to the scope. There is a lack of clarity because
the Commission says in this field that the Services
Directive applies and there is a list of information
requirements but Member States are allowed to
maintain in their territory their specific information
requirements. It is a mess; I am sorry.

Q280 Chairman: I think you have told us what you
think about unfair contract terms, but that was our
last question, so is there anything you want to say
about that?
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Ms Pachl: You had a question on remedies for the lack
of conformity. I do not know if we have covered that
suYciently, but if I may I would like to add something
on that. In our opinion it is the chapter which is, as I
said, probably one of the most important chapters for
consumers in general. According to our member
organisations it is the top priority of complaints, let
me put it like that, and it is, I would say, in terms of the
level of protection the worst chapter in the whole
proposal, again, because it does not deviate a lot from
the current 1999 Sales Directive which is a minimum
harmonisation instrument. The problem is the full
harmonisation character of this chapter because, as
you know very well yourself, for example in the UK,
you have the right to reject. Our interpretation is that,
according to the Directive’s text, it would have to be
repealed. Now the Commission has a diVerent
interpretation which also, I have to say, has changed,
but we, of course, have to deal with the worst case
scenario, and according to the text in our opinion this
would have to be repealed. There is a lot of talk about
the right to reject but, as you say, my Lord Chairman,
that you would like to hear the European perspective,
I would like to say that there are quite a number of
other countries, like Portugal, Slovenia, Greece,
Latvia, which have something which is similar to the
right to reject andnobody talks about that for the time
being but, of course, our consumers in these countries
are very concerned and there we are 100 per cent sure,
because it is consumer-specific legislation, it isnot civil
law of a general nature, that it would have to be
repealed. That is a core provision for consumers and
this iswhywesimply thinkthe levelofprotection isnot
suYcient in thisDirective. It is justoneof theexamples
and there are many others, for example, the duty to
notify the default, which now we have in some
Member States but not in others, and the situation is
about 50% of countries which have the duty and 50%
which do not, but, of course, we think that the
introductionat an EUlevel is not reallynecessary.The
value for business is very limited. On the other hand, it
can have a significant impact because it means the loss
of the right to guarantee for the consumer, even if he
has not notified. We think it should first of all not be in
the Directive; there should not be the duty. If at all it
should be with a milder sanction. On the lack of
conformity I could go on for hours.

Q281 Lord Lea of Crondall: It will be about ten years
at this rate!
Ms Pachl: Maybe there is one provision in this part of
theproposedDirective inrelationtothepassingofrisk
which, in order to try to be fair, I may say is a good
provision. It isanewprovisionwhichsetsoutwhenthe
risk is supposedtohavepassedtotheconsumerandwe
think it is a consumer-friendly provision which we

would like to keep as it stands, probably the only one
in the whole Directive.

Q282 Lord Inglewood: If you were given charge of it
would you tear it up and start again?
Ms Pachl: Yes.
Ms Goyens: Yes.
Lord Lea of Crondall: But that is an easy way out, is it
not? You can always say that, can you not? It is an
industry. You could go on for ever thinking that you
could have asked questions, but that is not where we
are, is it? You ought to be in a position to try and
improve it. Do you not really believe that in the next
six months or nine months you want to settle this
matter?
Chairman: Could I follow on from that? You say you
would tear it up. Theanswer is that there is something.
What we want to find out, and that is what Lord Lea’s
question is and Lord Inglewood’s question is, is
whether there is a model across Europe which would
help with these issues for industry to be able to get
contracts that are understandable across borders but
which does not erode consumer rights in a way that is
not acceptable within national borders? That is really
the very diYcult question that we are trying to pose.

Q283 Lord Lea of Crondall: And we want you to
answer it.
MsGoyens:TheDraftCommonFrameofReference is
a model which, perhaps not in total but could serve as
a basis for more constructive discussions. A balance
must be struck between trader interests and consumer
interests. For the moment we really have the feeling
that it is much more towards business. It is really
opening up frontiers without giving consumers
reasons to have confidence in cross-border, because it
isaboutcross-border trade.Peoplehavealreadygotso
many barriers to face when they go cross-border—
language, also, the fuss when you have to send it back.
There is something else. You buy a dishwasher from
the shop next door. It is easy if you buy it in Poland
because it is half price. Send it back under the
guarantee period?
Lord Lea of Crondall: That is the risk you run to some
extent, is it not?
Chairman: Can I just say that that has been extremely
helpful. Unfortunately, we have run out of time. We
have gone over quite a bit because we thought we
really wanted to hear what else you had to say because
it was enlightening. If there is anything else that you
think we should have, please do send it to us. You
mentionedresearchandwewouldbevery interested in
those indicators of consumer behaviour because it
seems tobequitediYcult toget facts.Wehavegot a lot
ofpeoplewhohavegotopinionsbutwewould likeany
facts that you have. Thank you very much for sparing
us the time. I am sorry it is so rushed, but I feel we have
got a lot from you in a very short time.
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THURSDAY 7 MAY 2009

Present Cotter, L Howarth of Breckland, B (Chairman)
Eames, L Young of Hornsey, B
Gale, B

Memorandum by the Office of Fair Trading

Introduction

1. The OYce of Fair Trading (OFT) is the UK’s competition and consumer authority. Our mission is to make
markets work well for consumers. Our goal is for competitive, eYcient, innovative markets where standards of
consumer care are high, consumers are empowered and confident about making choices and where businesses
comply with consumer and competition laws but are not overburdened by regulation.

The Overall Objectives and Underlying Principles

2. We agree that existing consumer legislation across the EU is complicated and fragmented. We support full
harmonisation as an overall goal. We welcome some changes that are proposed in the draft Consumer Rights
Directive (CRD) but we have some serious concerns. These relate not only to what is included but also to what
has been left out. We had also anticipated that the CRD would be more ambitious in its approach than what
is essentially an amalgamation of four existing directives into one.

3. As currently drafted we believe the CRD misses the opportunity to achieve the level of coherence necessary
to eVect real change in consumer and trader behaviour. This is partly due to drafting weaknesses, particularly
lack of clarity as regards scope, but there are also problems with the substance of the proposals. They would
reduce existing levels of consumer protection in ways that we believe will not help make markets work well for
consumers. For consumers to be encouraged to deal more with traders cross border they need reassurance they
will be protected when things go wrong.

Full Harmonisation

4. We are not confident that all of the potential issues arising from full harmonisation have yet been fully
considered and resolved. Indeed, we doubt that full harmonisation can actually be achieved in the CRD in its
current form. We certainly question whether it is possible without greater clarity in wording.

5. An aim of the review of the consumer acquis was to achieve consistency in terminology but some key
concepts such as “the conclusion of the contract” for distance and oV premises contracts are not clearly
explained. If left undefined the point at which the contract is concluded will depend on local laws and could
lead to diVering implementation of the CRD across the community

6. We consider that more clarity is also needed regarding what law is being harmonised and what is outside
the scope of the harmonised fields. Without clear boundaries, it is unclear how full harmonisation will impact
on other EU directives including the Consumer Credit Directive (2008/48/EC) and on existing statutory and
common law provisions, such as UK provisions for terms to be void or unenforceable and remedies under the
Sale of Goods regime.

7. A major concern in this connection is the impact that full harmonisation will have on the UK’s market
investigation references regime. Part 4 of the Enterprise Act 2002 provides for the OFT to refer to the
Competition Commission (CC) markets where it has reasonable grounds to suspect that one or more features
prevents, restricts or distorts competition. The CC has extensive remedial powers. Our concern arises
particularly in relation to the proposed restriction on member states’ ability to impose any presentational
requirements on how contract terms are expressed or made available to the consumer. The CC has frequently
put in place information-related remedies. Our assessment shows there are existing remedies which could not
be retained because they would conflict with the information requirements under the CRD. We question
whether the CC would be able to impose similar remedies in future.
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Scope

8. Certain matters are clearly specified as included within the CRD, but we consider they are too few. It omits
key areas such as remedies for services, the services elements of mixed supply contracts, and the sales elements
of hire purchase. This is a missed opportunity to comprehensively revise and simplify sales contract law and
means that the CRD does not reflect the true picture of consumer purchases and may omit remedies for key
contracts and types of transactions. In addition, it is unclear whether the CRD applies to land or immoveable
property. For further details on this point, please see Annex A.

9. We have particular concerns regarding the overlap and impact on certain oV premises consumer credit
contracts which are not covered by the Consumer Credit Directive and may fall within the CRD. For example,
for home credit there would be diVerent regimes for loans above and below 200 euros. Those above 200 euros
would fall within the Consumer Credit Directive, and those below would fall within the CRD. This may lead
to confusion for both traders and consumers on the requirements for the provision of information and
withdrawal rights for such contracts.

General Consumer Information Provisions

10. We welcome the requirements for certain specified information to be provided to consumers and the
provisions in relation to intermediaries. We accept that care should be taken not to overload consumers with
information but there is also other information which in our view should be highlighted for the consumer, for
example the right to a refund if a delivery is late, and the loss of withdrawal rights if contracts start by
agreement.

11. We are concerned about the scope of the information provisions under the full harmonisation approach
as the definition of “products” in the directive is very wide. The CRD may impact on existing legislation which
imposes information type requirements either in connection with certain products, for example food and
medicines, or on companies. This is another area in relation to which the scope of the CRD needs to be more
carefully considered and defined.

Consumer Information and Withdrawal Right for Distance/Off Premises Contracts

12. We welcome the extension of the withdrawal period to 14 days, but do not think this suYciently
compensates for other changes to oV premises and distance contracts which in our view provide the trader with
greater power and fewer obligations. The burden has shifted on to the consumer to return goods at his/her own
expense before receiving any reimbursement from the trader. In addition the trader could make a deduction for
diminished value for excessive handling. The CRD transfers the risks of such contracts from the trader to the
consumer in too many areas and costs to consumers are likely to rise as a result. Traders would have greatly
reduced incentives to provide a returns service, and for larger items this cost could be substantial, particularly
if items are being returned cross border. The cost of disputes may increase for both consumers and traders in
relation to issues such as “diminished value”. This could lead to a loss of confidence in distance/oV premises
selling rather than an increase.

13. Information on withdrawal rights will be required pre-contractually, but we are concerned there is no
requirement for it to be prominently displayed within the contract as it is in the new UK Doorstep Selling
Regulations.1 We believe that prominence of this information is essential to address the lack of awareness of
cancellation rights identified in the OFT market study on doorstep selling.2 As currently drafted the CRD
would prevent any such requirement.

14. We are also concerned that the CRD is unclear on whether home improvement contracts are covered
under the heading of “rental and works”. Data from Consumer Direct3 shows that in 2008 home
maintenance and glazing products accounted for two thirds of all complaints on doorstep sales. We consider
the CRD should give consumers protection in these circumstances.

15. We believe it is in both traders’ and consumers’ best interests that notice of withdrawal should be made
on a durable medium and support this change. We also welcome the provisions of an optional notice of
withdrawal form.

16. We do not consider that “emergency” situations should be exempt because in these circumstances
consumers are more likely to be susceptible to pressure selling and make poor decisions. We are also concerned
about the exemption of contracts where the consumer, by means of distance communication, has requested the
trader perform repairs/maintenance on his property. Removing the diVerence on consumers’ rights between
1 The Cancellation of Contracts made in a consumer’s home or place of work etc Regulations 2008.
2 Doorstep Selling: A report on the Market Study, May 2004 OFT 716.
3 Consumer Direct is a government funded service oVering information and advice on consumer issues.
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solicited and unsolicited transactions was a key recommendation from our market study which was enacted
within the new Doorstep Selling Regulations. In our view this distinction between solicited/unsolicited
approaches should not be reintroduced via the CRD.

Faulty Goods

17. The rules governing the lack of conformity of goods now appear too heavily weighted in favour of the
trader who has the choice of remedy. This, together with the loss of the right to reject faulty goods, will give
the trader the power to determine the consumer’s rights when it is in fact the trader who is in breach of the
contract by providing goods which are faulty. These provisions may result in a significant lowering of
standards in both the quality of goods and customer service. Traders may take less care in ensuring their goods
are fault free if most of the risk is borne by the consumer. We consider that the consumer should have a choice
of refund, repair or replacement if the goods do not conform, subject to protection for the trader from
unreasonable demands. We support a simple set of rights which the consumer can easily understand, but many
UK consumers value and rely upon their right to reject, the loss of which would be detrimental.

Unfair Contract Terms

18. We are concerned about the potential impact that Chapter 5 could have on local laws. This is another
example of unclear boundaries. For example, it is unclear whether non-standard terms are outside its scope
for the purposes of full harmonisation. If individually negotiated terms are outside of the harmonised field
then member states can safely leave in place the present protection relating to those terms. Article 31(4) is also
of concern. It forbids other measures regarding the presentation of contractual terms. Without substantial
qualification, we consider it may thwart consumer protection regulation.

19. On balance we support the introduction of the “black” and “grey” lists as strong consumer protection
mechanisms, but there is a potential downside in moving away from an indicative list. Although the proposed
lists will be more influential, there may be a loss of flexibility to deal with a full range of terms thereby making
gaps in coverage and other drafting issues more significant. If not precisely drafted, enforcement activity could
be dominated by arguments about whether terms correspond with those set out in the lists. Further,
particularly in relation to the grey list, we consider there are gaps which may lead to terms of equal or greater
unfairness being overlooked or not prioritised for enforcement purposes, leading to inconsistent outcomes.
For further details, please see Annex B.

20. The general test of fairness in Article 32 appears to safeguard member states’ ability to deal with unfair
terms which are not listed in the Annexes. In the context of full harmonisation we would be concerned if the
lists have the eVect of limiting the flexibility to deal with the full range of such terms and UK enforcers’ ability
to give robust guidance on them. There needs to be an explanation of where the burden of proof lies in relation
to potentially unfair terms under the general fairness test. Clarification is also needed on the application of the
fairness test by enforcers whose focus is on protecting consumers generally including in the future rather than
on how the individual consumer was treated in a particular context. Further, the CRD should enable
enforcement action where there is a breach of the transparency requirements to the detriment of the consumer
independently of whether it can be said to give rise to imbalance. We consider that the core term exemption
must be redrafted to make clear its scope and nature.

21. We understand that it will be for consumers or enforcers to claim that a term falls into the grey list and
then it will be for the trader to prove that such terms are fair. As a minimum, the CRD needs to clarify that
the burden of proof for grey list terms remains the same whether the proceedings are brought by consumer
protection organisations or consumers themselves.

2 April 2009

Annex A

The information in this annex is taken from the OFT’s response to BERR’s consultation on the proposed
Consumer Rights Directive, with minor changes for editing.4

Application of the Consumer Rights Directive to Land Contracts

1. It is unclear whether the CRD applies to contracts relating to land or immoveable property. This stems from
the definitions of “sales contract”, “goods” and “product” in Article 2. Article 2(3) defines “sales contract” as
“any contract for the sale of goods by the trader to the consumer . . .” As the definition of “goods” in Article
2(4) is restricted, amongst other things, to “any tangible movable item”, this would appear to exclude contracts
4 Consultation on EU proposals for a Consumer Rights Directive—A consultation response by the OYce of Fair Trading—February 2009

OFT 1051.
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related to land. This therefore suggests that land contracts are not sales contracts for the purposes of the CRD.
However, the definition of “product” is defined very widely to mean “any good or service including
immoveable property, rights and obligations” (Article 2(12)).

2. Article 3 further provides that the CRD only applies to sales and service contracts and therefore, on this
basis, not land contracts. However, Article 5(1) (a) requires description of the product which includes
immoveable property rights and obligations, and Article 20 excludes, from Articles 8–19, distance and oV-
premises contracts that are for the sale of immoveable property or relating to other immoveable property
rights, except for rental and works relating to immoveable property. This exclusion would appear to serve no
practical purpose if land contracts are not covered.

3. We consider this to be a very important issue because it is essential that contracts, particularly distance and
oV-premises contracts, which relate to home improvements should be within the scope of the CRD. We note
Recital 35 states that “only contracts for the conveyance of interests in real property should be excluded . . .”.
Equally, it is important that land contracts are covered by the provisions relating to unfair contract terms.5

As Article 32(2) refers to “products”, which would include land contracts, we think the intention is for all
goods and services contracts to be covered by Chapter 5 including land contracts. However, when Chapter 5
is considered with Articles 2 and 3, the position becomes less clear.

4. We believe that land contracts should be included, although the eVect of including contracts relating to land
generally would need to be carefully considered because of the maximum harmonisation provision and the
potential impact on UK law such as the Estate Agents Act 1979 and the Estate Agents (Provision of
Information) Regulations 1991.

2 April 2009

Annex B

This is an extract taken from the OFT’s response to BERR’s consultation on the EU proposals for a Consumer
Rights Directive, with minor changes for editing.6

Comments on Annex 2 of the CRD (Contract Terms which in All Circumstances are Considered

Unfair)

1. All of the terms in Annex 2 are taken from the annex of Council Directive 93/13/EEC on unfair terms in
consumer contracts (“Directive 93/13/EEC”). We agree with their inclusion on the black list in principle,
subject to amendments in detail, as we cannot envisage when the use of such terms would confer a benefit on
the trader that could be justified having regard to the legitimate interests of the consumer.

2. We note that all the terms, except Annex 2, paragraph (a) and the “hindering” reference in Annex 2,
paragraph (c), relate to legal procedures or presumptions rather than substantive issues. They deal with terms
which fundamentally increase the weakness of the bargaining position from which consumers ordinarily suVer,
as opposed to merely allowing specific trader behaviours that may be (but are not necessarily) unfair. We
consider it appropriate that formal legal provisions which are disadvantageous to the consumer are considered
unfair regardless of circumstances.

Our comments on the terms in detail are as follows:

3. Annex 2, paragraph (a) relates to substantive rather than formal provision, but we think there are strong
public policy grounds for outlawing any exclusion or limitation of liability for death or personal injury even
though the eVect may be, for example, to require suppliers of dangerous sport facilities to take out insurance
and thus to put up the cost of willing participation in such sports by consumers who are fully aware of the
risks. Allowing an opt out from protection puts a burden on health and social security provision.

4. Annex 2, paragraph (b) contains two quite diVerent provisions and, as diVerent points need to be made
about each provision, we consider that it is unhelpful for them to be put together for the purposes of providing
explanation and guidance. We would suggest that they are each given a paragraph in their own right. Our
comments deal with the two provisions under the headings Annex 2(b)(i) and Annex 2(b)(ii).

5. Annex 2(b)(i): We would expect there to be very strong opposition to the inclusion of this term in Annex
2 since in our experience traders are particularly unwilling to remove or amend terms of this kind. “Entire
agreement clauses” are normal in commercial contracts and justified on the grounds of achieving certainty.
5 This would include, for example, contracts for the disposal of an interest in or rights of occupation over land. The Court of Appeal

in The London Borough of Newham v Khatun, Zeb, Iqbal and the OFT (2004) EWCA Civ 55 confirmed that Directive 93/13/EEC on
unfair terms in consumer contracts applies to contracts relating to land.

6 Consultation on EU proposals for a Consumer Rights Directive—A consultation response by the OYce of Fair Trading—February 2009
OFT 1051.
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However, there is very serious potential for unfairness when they are used in standard terms with consumers
as opposed to contracts which are individually negotiated between legally represented parties of comparable
bargaining power.7 We therefore propose that this term is retained in Annex 2 even if it is strongly opposed.
The fact that the reference is to limiting rather than excluding liability may attract criticism but is not in our
view a reason to exclude the term from Annex 2.

6. Annex 2(b)(ii): We support this as a replacement for paragraph 1(c) of the Annex to Directive 93/13/EEC,
in particular that it is not restricted to service contracts, which was a weakness of paragraph 1(c). However,
the words “a particular condition which depends exclusively on the trader” are less clear than those used in
1(c). Also, one other weakness of paragraph 1(c) has not been removed. The word “exclusively” is
unnecessarily restrictive, as against (for instance) “predominantly”. The real issue is a practical one, ie whether
the trader can get out of his obligations, and not academic, ie whether the realisation of the condition is 100%
dependent on the trader.

7. Annex 2, paragraph (c) refers to “excluding or hindering”. We query whether provision against hindering
is appropriately found in Annex 2 rather than Annex 3. This has an eVect on substantive rather than formal
provision. A very wide range of provisions might be claimed to have the eVect of making it slightly less easy for
the consumer to exercise a legal remedy. An instance might be a requirement to exhaust an internal complaint
procedure before taking court action. Other requirements could be imagined, which might be in themselves
unobjectionable or even desirable in the circumstances of particular cases.

8. Annex 2, paragraph (e) is too narrow. It contains two provisions, both dealing with excessive contractual
discretion:

— The first provision deals with rights to determine whether, on the facts, the trader is in breach of
contract. It does not cover rights to determine whether the consumer is in breach which, in our
experience, are just as much open to abuse and are as common (if not more so) as those covered by
the first provision of Annex 2, paragraph (e).

— The second provision covers rights to interpret terms. It corresponds to paragraph 1(m) of the
Annex to Directive 93/13/EEC, and serves to protect consumers from attempts by the trader to rely
on terms interpreted in an unwarranted and disadvantageous sense. However, it provides no
protection from the use of terms that reserve discretion in relation to matters not covered by the
contract. A particular area of diYculty for consumers in our experience arises from terms which give
the trader the exclusive right to determine how he performs his obligations, a matter which is often
not covered by detailed contractual provision. We would like Annex 2, paragraph (e) modified so as
to be capable of challenging this kind of term.

9. These two types of discretion are clearly related to those areas covered by Annex 2, paragraph (e) and have
similar potential to cause harm. They are described in our unfair contract terms guidance, where examples of
terms encountered by the OFT are also set out.8 We consider that they should similarly be included in Annex
2, or failing that, in Annex 3.

Comments on Annex 3 of the CRD (Contract Terms which are Presumed to be Unfair)

Annex 3, paragraph 1

10. Annex 3, paragraph 1(a): This term is almost identical to paragraph 1(b) of the Annex to Directive 93/13/
EEC on unfair terms in consumer contracts (“Directive 93/13/EEC”). We support its inclusion. However, it is
not comprehensive in the type of protection it provides. Although, it provides protection in relation to non-
performance of contractual obligations, it does not cover terms whose purpose is to allow the trader to ignore
obligations under the general law, for instance by writing waivers of data protection rights into the contract.
We have found it necessary to issue guidance to the eVect that such contractual provisions are liable to
challenge. Our unfair terms guidance contains examples of terms challenged under this head.9 We would
recommend that Annex 3 is amended so as to ensure coverage of such terms.

11. Annex 3, paragraph 1(b): This term is similar to paragraph 1(d) of the Annex to Directive 93/13/EEC. We
have two concerns in relation to it. Firstly, a “balanced” solution as envisaged by Annex 3, paragraph 1(b) is
likely to be acceptable only where there is roughly equal risk to each party of losing out as a result of the other’s
cancelling the contract. In many forms of contract a trader has no particular interest in being able to cancel,
7 For our reasons for this view, see pp 61–62 Unfair contract terms guidance OFT311, where this kind of term is treated under the heading

“Group 14(a) Entire agreement clauses”
www.oft.gov.uk/shared oft/reports/unfair contract terms/oft311.pdf

8 See pp 82–3 and 125–6 Unfair contract terms guidance OFT 311.
9 See pp 79–81 and 122–4 Unfair contract terms guidance OFT 311.

www.oft.gov.uk/shared oft/reports/unfair contract terms/oft311.pdf
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and therefore agreeing to accept a penalty for doing so does not “balance” fairly a term imposing a heavy
penalty on the consumer for cancelling. In any event, a term under which a consumer loses everything they
have paid in advance, regardless of the amount of losses caused by cancellation, may fall into Annex 3,
paragraph 1(c). Secondly, we are not sure that the words “to be compensated of the same amount” cover all
relevant contractual situations clearly enough; in particular the failure to return deposits. This is important
because Annex 3, as currently drafted, does not expressly provide for this as the Annex to Directive 93/13/EEC
did at the second part of paragraph 1(f). See our comments below.

12. Annex 3, paragraph 1(c): Our concern regarding this term also applies to its current equivalent at
paragraph 1(e) of the Annex to Directive 93/13/EEC. In our view it is unduly narrow in its focus on financial
damages clauses. Although it is absolutely necessary that financial penalties are expressly covered, the fact that
only they are mentioned tends to weaken challenges made to essentially similar unfair terms which impose:

— non-financial penalties for breach of contract; and

— financial burdens on consumers by reference to contingencies other than their non-fulfilment of
obligations.

13. In our experience unfair terms of these kinds are common in consumer contracts. In our enforcement work
we have had to identify them separately and issue guidance explaining why we consider them to be unfair. Our
unfair terms guidance contains examples of these types of terms, which we have challenged as unfair.10 We
strongly recommend that Annex 3 is amended to include such terms, either as separate paragraphs, or by
addition of wording to Annex 3 paragraph 1(c) which would widen its scope.

14. In addition, we think that the words “who fails to fulfil his obligation” should be removed. This will ensure
that a consumer will be protected from a term requiring the payment of excessive “damages” in any
circumstances that may be specified in the contract, rather than only in those in which he or she can be said
as a matter of law to have breached a contractual obligation.

15. Annex 3, paragraph 1(d): We have two concerns regarding this term. Our first concern also applies to the
first part of paragraph 1(f) of the Annex to Directive 93/13/EEC. In many cases the provision of a right to
cancel to the consumer does not ensure the fairness of a discretionary right to cancel for the trader because
the consumer has more to lose from cancellation than the trader, particularly where cancellation by the
consumer gives rise to either a legal penalty or practical detriment for the consumer. An example of a contract
a consumer might very much wish to avoid cancelling, regardless of the behaviour of the trader, would be a
mortgage agreement. The issue on which the term should focus is not whether the consumer has a merely
theoretical right to cancel, but whether he or she is practically free to end the contract without loss or
inconvenience.

16. Our second concern relates to a diVerence from the wording of paragraph 1(f) of the Annex to Directive
93/13/EEC. The use of the word “will” is narrower than “discretionary basis” and may not cover the unfairness
which could arise when a contract is cancelled by the trader for vaguely defined reasons or in response to any
breach of contract, however trivial. We would prefer “discretionary basis” to be used here.

17. Annex 3, paragraph 1(e): We support the change from paragraph 1(g) of the Annex to Directive 93/13/
EEC from “serious grounds” to “serious breach of contract”. This is clearer, giving less scope for dispute in
which the consumer might be at a disadvantage, and has the merit of consistency with the position under the
ordinary law of contract.

18. Annex 3, paragraph 1(f): This is substantively the same as paragraph 1(h) of the Annex to Directive 93/
13/EEC. We think that it and 1(h) are too narrow in focus. We have found that overly long cancellation notice
terms can also be unfair in contracts which continue indefinitely rather than for a fixed term. Consumers
entering such contracts normally expect to be able to end them a reasonable time after they decide they no
longer want or can no longer aVord what is provided. If they are required to make a cancellation decision too
far ahead of time, they are liable either to forget to do so when they need to, or wrongly to anticipate their
future needs. In either case, the eVect of the term is the same as that of an “automatic renewal” clause: they
experience an unintended extension of their payment obligations.

19. Annex 3, paragraph 1(g): This is substantively the same as paragraph 1(l) of the Annex to Directive 93/
13/EEC, but it has simpler wording and we regard the wording as an improvement. Any purely discretionary
right to set or vary a price after the consumer has become bound to pay is objectionable. In many cases the
provision of a right to cancel to the consumer does not ensure the fairness of a price variation clause. To be
genuinely free to cancel, the consumer must not be left worse oV for having entered the contract, whether by
experiencing financial loss or serious inconvenience, or any adverse consequence. As in our comments on
Annex 3, paragraph 1(d) above, the issue on which the term should focus is not whether the consumer has a
10 See pp 70–71 (“Group 18(a)”), 74–75 (“Group 18(c)”), 109 and 113–117 Unfair contract terms guidance OFT 311.
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merely theoretical right to terminate the contract, but whether he or she is practically free to do so without
loss or inconvenience.

20. Annex 3, paragraph 1(h): This is substantively the same as paragraph 1(o) of the Annex to Directive 93/
13/EEC, and we support the minor change of wording, which improves clarity.

21. Annex 3, paragraph 1(i): This is similar in eVect to paragraph 1(p) of the Annex to Directive 93/13/EEC,
but excludes any reference to consumer detriment. We would anticipate a challenge from business interests to
this change, although we have no objection to it. However, we do have a concern about this term because, like
paragraph 1(p) of the Annex to Directive 93/13/EEC, it is unbalanced. It deals with terms that give excessive
rights to assign to the trader but fails to deal with commonly encountered terms which restrict the consumer’s
right to assign the contract. This represents another gap in the Annex to Directive 93/13/EEC which we have
had to fill by means of guidance. Our unfair contract terms guidance includes examples of terms of this type
that we have encountered and challenged.11

22. Annex 3 paragraph 1(j): We support inclusion of this new term, and it partially fills the gap referred to in
the comment on Annex 3 paragraph 1(i), but we would stress that it does not do so completely.

23. Annex 3 paragraph 1(k): We support inclusion of this term as a replacement for paragraphs 1(j) and (k)
of the Annex to Directive 93/13/EEC. It is simpler, and oVers another important advantage in that it does not
make reference to giving “valid reasons” as a means of making variation clauses fair. In our experience reasons
given in contracts as a basis for the exercise of variation rights are very commonly too vague to oVer any real
benefit to consumers by way of protection or even information.

24. Annex 3 paragraph 1(l): We are not sure that this term is necessary. Unilateral amendment can occur only
where permitted by express provision (certainly in English law), and Annex 3, paragraph 1(k) deals with terms
that seek to facilitate unilateral variation. However, we have no objection to its inclusion.

Annex 3, paragraphs 2–4

25. We note that Annex 3 does not have the merely indicative and non-exhaustive status of the Annex to
Directive 93/13/EEC. This makes the listing of terms more influential, but also makes the listing of exclusions
from it more significant. In our enforcement work we have repeatedly encountered a tendency for traders to
argue that any term resembling those mentioned in paragraph 2 of the Annex to Directive 93/13/EEC is fair
and exempt from the fairness test. We would expect this tendency to become more pronounced under the CRD
given the enhanced status of Annex 3 and the use of the phrase “shall not apply to” in Annex 3, paragraphs
2–4. If Annex 3 paragraphs 2–4 are not to be seen as a collection of “loopholes” it will be desirable to have
some clarification of their significance, which is presumably that the burden of proof as regards a contention
of unfairness will rest upon the consumer (or enforcing authority) and not on the trader.

26. In relation to Annex 3, paragraph 2, we are concerned that the contract for financial services can be
terminated without a valid reason. We refer you to paragraph 2(a) of the Annex to Directive 93/13/EEC.

27. We think the wording of Annex 3 paragraph 4(a), like that of the related provision, paragraph 2(b) of the
Annex to Directive 93/13/EEC, is insuYciently clear. It needs to clarify that the purpose is only to indicate that
variation without notice can be justified by valid reasons, and that this paragraph does not justify financial
service suppliers reserving a right to vary interest rates at their discretion for whatever they consider to be valid
reasons. This clarification is particularly necessary because although Annex 3, paragraph 4(a) is about not
giving notice rather than variation, it is expressed to be a qualification to Annex 3, paragraph 1(k), which is
about variation not the giving of notice. It would be helpful if Annex 3, paragraph 4(a) were, instead, dealt with
in the context of Annex 3, paragraph 4(d), which indicates the need in general to give notice in circumstances
comparable to those covered by Annex 3, paragraph 4(a).

28. The wording of Annex 3, paragraph 4(d) gives rise to the same concerns as about Annex 3, paragraphs
1(d) and 1(g), above, the point being that a mere legal right for the consumer to dissolve the contract does not
necessarily make a variation clause fair. We would like it to be clearer that “free to dissolve the contract” means
practically and genuinely free, rather than merely theoretically free, to end the relationship with the trader.

Terms not included in Annex 3—Terms included in the Annex to Directive 93/13/EEC, and

therefore Schedule 2 of the Unfair Terms in Consumer Contracts Regulations 1999 (UTCCRs)

29. Directive 93/13/EEC Annex, paragraph 1(f) [second part] “. . . permitting the seller or supplier to retain
the sums paid for services not yet supplied by him where it is the seller or supplier himself who dissolves the
contract”. This is one of the most common types of term that we have challenged under the UTCCRs, as
reference to our bulletins and guidance will show. We consider that cancellation clauses which allow the trader
11 See pp 76 (“Excluding the consumer’s right to assign”) and 118–9 Unfair contract terms guidance OFT 311.
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to cancel without acknowledging any right on the part of consumers to a refund of prepayments can be
particularly open to abuse. As noted above, we are not convinced that this is satisfactorily covered by Annex
3, paragraph 1(b).

30. Directive 93/13/EEC Annex, paragraph 1(i) “irrevocably binding the consumer to terms with which he
had no real opportunity of becoming acquainted before the conclusion of the contract”. We consider that
terms which have the eVect of making consumers agree to accept obligations of which they can have no
knowledge at the time of contracting are open to serious objection. We have frequently challenged terms which
correspond to this paragraph. We assume that it has been omitted because of the inclusion of Article 31(2).
However, we are not convinced that it can safely be left out. We are certain that it should not be unless Article
31 is amended to make clear that terms breaching transparency requirements are actionable by themselves
rather than merely in circumstances where a lack of transparency can be said to exacerbate imbalance.

31. Directive 93/13/EEC Annex, paragraph 1(n) [second part] which provides “. . . making [the seller’s]
commitments subject to compliance with a particular formality”. We do not consider that this type of
unfairness is directly addressed elsewhere in Annex 2 or 3, and think that it should be added to Annex 3.
Consumer contracts often require the consumer to comply with “formalities”, a word which ideally needs to
be defined, but which we have understood to refer to ancillary procedural requirements involving paperwork,
notification, etc. There is nothing inherently wrong with such requirements and they need to be supported by
sanctions if they are to work. However, the sanction for breach of a minor secondary requirement cannot
properly be a right for the trader to opt out of major primary obligations. If a contract is to be considered
balanced, the rights it confers on both parties must be secure and enforceable, not vulnerable to being lost
without good reason. We have quite commonly encountered clauses that violate this principle, and have issued
guidance about them in our unfair contract terms guidance.12

Terms included in the OFT Unfair Contract Terms Guidance

32. Our unfair contract terms guidance includes a statement of our views on the fairness of a number of
commonly used terms not covered by the 17 types of term listed in the Annex of Directive 93/13/EEC (and
therefore Schedule 2 of the UTCCRs).13 They appear under the classification “Group 18” which is broken up
into eight subheadings covering terms that:

(a) allow the supplier to impose unfair financial burdens;

(b) transfer inappropriate risks to consumers;

(c) give unfair enforcement powers;

(d) exclude the consumer’s right to assign;

(e) require the consumer to make declarations;

(f) deprive consumers of non-contractual protections

(g) give the trader discretion in relation to how his own obligations are performed or whether the
consumer is in breach; and

(h) impose unreasonable ancillary obligations and restrictions.

33. Several of these headings, specifically Group 18 a, c, d, f and g, refer to types of term that correspond to
gaps in their coverage resulting from the drafting of the details of the earlier Annex to Directive 93/13/EEC.
They do not relate to wholly diVerent and additional terms. As such they have already been covered in our
comments in the main text on Annex 2 and on the terms in Annex 3 above. We would submit that all these
gaps clearly need to be filled.

34. Other headings, specifically Group 18 b, e and h, relate to more distinctly diVerent and additional types
of unfairness. We would suggest that they are also considered for addition to Annex 3. We refer to our guidance
as to our reasons for considering the terms involved unfair, and as a source of examples.

35. We appreciate that a strong case would be required for additions to the Annexes. However, we think this
approach is necessary. Annex 3 is not stated to be non-exhaustive, as the Annex to Directive 93/13/EEC was.
Further, the maximum harmonisation provisions mean that the CRD should be as comprehensive as possible.

2 April 2009

12 See pp 63–64 and 100–101 Unfair contract terms guidance OFT311.
13 See pp 69–84 Unfair contract terms guidance OFT311.
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Memorandum by the Trading Standards Institute

1. To what extent is it necessary to update and simplify the existing rules and, if so, why should this be achieved through
the replacement of four Directives by a single Directive?

TSI notes that the Draft Directive attempts to combine four previous Directives into one. It is therefore likely
to widen in scope and may, in the interests of simplification, omit areas covered by those Directives it is
intended to replace.

Where this results in a reduction of consumer protection, TSI would be concerned. TSI supports, therefore,
the Government in seeking clarification, particularly with regard to unfair contract terms.

TSI believes that the draft Consumer Rights Directive is flawed. Furthermore, the application of maximum
harmonisation to a Directive that not only dramatically reduces consumer protection, but introduces a lack
of clarity and certainty into the law fails to meet the challenge set for the review of the Acquis.

TSI does support the separation of the rules of contract for consumers from those for commercial transactions
into a new consumer code. It appears that if this Directive were to be implemented then it would necessitate
such separation and indeed in order to mitigate the worst eVects for consumers the definitions for consumer
transactions must be confined to non–expensive everyday purchases with a design life of less than two years.

2. Should a single horizontal Directive be desirable, what should its objective be? Where should the balance between a
high level of consumer protection and the functioning of the internal market (for both companies and consumers) lie?

The Trading Standards Institute accepts that the use of minimum harmonisation Directives have led to a
measure of diversity across the European Union that can be said to represent a barrier to trade and thus a cost
implication to traders. The current review of the Acquis in redressing the diversity in domestic laws has put
“barriers to trade” ahead of consumer protection. Whilst several previous measures, including UCPD, based
around a concept of “unfair to the consumer” have unquestionably contributed to consumer confidence, the
Consumer Rights Directive has the potential to set back the consumer cause in the UK almost a century. TSI
therefore questions that a “Consumer Rights Directive” can have as a founding principle the need to remove
burdens on business.

That “burdens on business” as a founding principle is borne out by the use of maximum harmonisation. This
provision drags consumer protection down to the lowest common denominator rather than raising standards
up to the highest level, which would be expected had the consumer interest been the driving influence. One
consequence for a UK consumer would be the loss of four years (three in Scotland) in which to pursue a
remedy for faulty goods. Whilst a two-year regime might be appropriate for consumer purchases involving
daily needs, it cannot surely be appropriate for life’s more expensive purchases where the product is expected
to give good service for several decades. The definition in Article 2 paragraph (12) of “product” encompasses
buildings. Compare a two-year regime for breach of contract in relation to buildings with a remedy in tort for
negligence where it is established that the normal six years does not start from completion of the building, but
from the time of the discovery of the cause of action (Pirelli case).

It is suggested that, apart from the founding principle, the scale of this enterprise is too large in that the range
of goods and services controlled is too large for one Directive. This could be remedied by more appropriate
definitions reducing the range of consumer transactions to a more manageable level and removing altogether
any reference to real property.

Despite a very strong consumer movement within the UK over the last half-century there has been no direct
action available against a trader who consistently denies consumers their statutory rights until the Enterprise
Act. The EU Directive on Consumer Guarantees, 1999/44/EEC, did have the redeeming feature of preserving
the right of the aggrieved contractual party to choose the appropriate remedy for contractual breach. This
proposal provides the reverse situation. Where the trader selects to repair, rather than replace, the
opportunities to confuse by stating he has repaired and that the now-present fault is a diVerent fault will force
the consumer to resort to expert witness evidence to prove his case. This would seem contrary to the concept
of the 1999 Directive in creating swift and eVective remedies. It further has the eVect of blunting the hard
fought-for remedy within the Enterprise Act of injunctive action for acting against the interests of consumers
generally.
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The EU project is to review the Acquis and as such the proposed Consumer Rights Directive is in line with
the stated aims of the review. The project intended to simplify existing law with one particular aim being to
increase cross-border trade. In the context of the washing machine example, it is unlikely that such a domestic
item would be part of a mixed contract in a cross-border contract. However, the EU recognises that the vast
majority of contracts are not cross-border. One particular problem area for consumers is the sale of mobile
phones—this is consistently in the top 10 complaints to Consumer Direct. Such sales are almost always mixed
contracts and therefore TSI shares the Government’s concern for an opportunity lost.

Further discussion within TSI around the definition of goods has centred upon the disparity between the
definitions of goods here and in UCPD. In most cases (ships, aircraft) it can be seen that the consumer rights
definition embraces the same products. However, TSI sees the Consumer Rights Directive as primarily
concerned with sales of goods that in civil law do not include real property. In enforcement terms it is expedient
to use a wider definition, especially as, in UCPD, it is the practice that is controlled not the item to which the
practice relates.

3. How consistent is the draft Directive with the Commission’s broader work on contract law such as the Common
Frame of Reference?14

TSI is aware that the Government has called for a Consumer Law Review. The scope of that review is wider
than the scope of this proposed Directive. TSI is also aware that there has been an ongoing academic study into
contractual terms (The Common Frame of Reference) that appears not to have guided this Draft Directive.

The Sale of Goods Act 1893 (Chalmers Act) codified the accepted practices of merchants established over
centuries. The Act originally provided a range of terms from which to prepare standard form contracts. The
CFR project had similar objectives. It would be inappropriate to make substantial changes to contract law
not enlightened by this research and unfortunate if such a proposal as this curtailed the most relevant
discussions under the Consumer Law Review.

The CFR project should run its course, the Consumer Law review should be completed, and the EU should
produce a legal code based on the CFR. Then the EU might be able to proceed with the Directive on a
consensus basis but hopefully in a Consumer Rights Directive with the consumer interest at its heart rather
than as a reduction of burdens on business.

4. To what extent does the draft Directive succeed in providing a clear indication of the rights of consumers? How might
the accessibility of the information contained in the Directive be improved?

The proposal would be unworkable in the UK context without a complete separation of the consumer and
commercial sale of goods law. In the context of the present law, if such changes were made to the present regime
it would merely add to the confusion the myriad of present rules causes. As a separate code, consumers might
cope with the loss of rejection at first instance because in the case of the majority of transactions, repair and
replacement provide suYcient and appropriate remedies. It is, however, unacceptable as a principle that the
party in the wrong gets to choose the remedy. It is vital that the consumer retains the right to choose the
appropriate redress and this approach is consistent with the desired aim of increasing consumer confidence.

It would further benefit the consumer if consumer goods were defined more restrictively. Whilst Clegg v
Anderson enlightens present consumer law, a £250,000 yacht is not a typical purchase for the average consumer
and such purchases may therefore be best defined as a commercial contract retaining the right to reject and
improving the opportunities for claiming consequential losses. In similar vein, there is a need for consistency
in the definition of goods; what is a service in one situation and goods in another should be resolved as goods
for the benefit of the consumer. Examples include software and restaurant meals.

Full Harmonisation

5. To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With reference
where possible to practical examples, what do you consider its strengths and weaknesses to be?

The Directive has attempted to produce one horizontal Directive that would replace the Directive on
Consumer Guarantees, the Directive on distance selling, the Directive on doorstep selling and the Directive
on Unfair Terms in Consumer Contracts. All eight Directives in the Acquis had been minimum harmonisation
Directives. Each member state had chosen to add requirements to the Directive during implementation. The
result had produced such variation between member states that instead of removing barriers to cross-border
trade as intended, the resultant variations were themselves a barrier to cross-border trade. The proposed
Consumer Rights Directive would thus be maximum harmonisation to remove burdens on business. In doing
14 http://ec.europa.eu/consumers/rights/contract law en.htm
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so the EU appears to have forgotten that it’s about consumer rights. Whilst concentrating on removing
barriers to cross-border trade it has removed some of the fundamental consumer rights we take for granted and
also through poor drafting have created a raft of uncertainty that clearly is not in the interest of the consumer
particularly in the UK.

The benefits of consistency of rules within Member States in the interests of promoting cross-border trade
almost outweigh any risks.

Even without cross-border considerations the law has always followed current practice and reflected
contemporary thinking. In this context, what is here proposed is far more in tune with current practice and
contemporary thinking than the rules to be replaced.

Scope

6. Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear? To what
extent should the provisions apply more broadly to other consumer legislation, such as the timeshare (94/47/EC) and
package travel (90/314/EC) Directives?

The Review of the Acquis includes this, the CRD. This may replace four existing Directives. This is too big
an undertaking. There is an ongoing review of time-share because the rogue traders have changed their MO
to avoid the provisions of the Directive.

There is an underlying requirement for simplifying the law but lumping disparate legislation into one Directive
will either result in chaos like the CRD or a legislative document like the Companies Act with well over 1000
sections.

What the European Commission should be doing is providing simple rules for everyday tasks. There is nothing
wrong with having repair/replacement as the remedy for the supermarket purchases we all make, and for which
transactions rarely a word is spoken. But when you buy houses, yachts and grand pianos, diVerent criteria
should and must apply. The CRD is the wrong approach to simplification and there is a case for the review
process to be started again.

As the current situation of fragmented periods is unclear for consumers and businesses, we welcome the
provision of one withdrawal period valid in all the European countries even if we would have preferred it
defined as “working days” rather than calendar days. This is to leave consumers the same chance to
withdrawal from the contract throughout the year without reduction of their rights during periods such as
Christmas.

Furthermore, we agree with the idea of a standardised period in order to support the harmonisation of the
CRD with other legislation such as the Timeshare Directive.

We believe that consumers may benefit more from the new directives available when the scope of the CRD
will encompass and, hence, increase the chance for the consumer to gain redress in circumstances where the
unsolicited commercial transactions of timeshare, when the consumer is abroad, will be included in the
provision of CRD.

Further thought needs to be given to the right of withdrawal for distance and oV-premises contracts, which
should include the circumstances when the consumer, after an unsolicited approach in a foreign country, has
been invited and signed the contract on the business premises. At the present the existing provision creates an
obstacle for consumers to use the protection provided by the Doorstep Selling Regulations.

In fact the above does not seem to be, under a “literal” interpretation, included in the Doorstep Selling
Regulations. The contract to which the Regulations apply is when there is an unsolicited visit, during the visit
from the trader and “during an excursion organised by the trader away from the premises on which he is
carrying on any business”. Based on these, the consumer in our instance would not be regulated and would
find it diYcult to use the right accorded by EU Law.

A solution of the above matter can be obtained by omitting the above distinction and not renewing them
within the new legislation. In this way the scope of the CRD will apply more broadly. Hence making the CRD
more robust and strengthening the other combined maximum harmonisation Directives.
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General Consumer Information Provisions

7. Articles 5–7 of the draft Directive include a number of provisions on consumer information. What are your views
on the general information requirements, the provision on the failure to provide information and the specific information
requirements for intermediaries? What is your view on the application of the full harmonisation principle on the
information requirements?

Whilst the Article 5 requirements for information to be made available to the consumer before the conclusion
of the contract is not without its problems, this is one of the most successful parts of the proposal.

At present there are information requirements for enforcement purposes (business names) that are not explicit
contractual terms. In a distance contract it is clearly vital that the consumer is provided with the name of the
trader and his geographic address. It is equally important when on business premises to know the trader’s
name, whereas in many situations the consumer is not told and cannot demand to know the trader’s name.
Some attempts to remedy this situation were swept away by the maximum harmonisation provisions of UCPD
so this provision would be gaining ground for the consumer as well as increasing the possibility of the
Enterprise Act being used to the consumer’s benefit.

Consumer Information and Withdrawal Right for Distance and Off-premises Contracts

8. What are your views on the provisions regarding consumer information and the right of withdrawal for distance and
off-premises contracts including: the information requirements; the length of the withdrawal period; the modalities for
exercising the right of withdrawal and associated obligations; the exceptions from the right of withdrawal; and the
overall exceptions from the provisions?

Alternative dispute resolution mechanisms are encouraged by EU and UK Government policy. The existence
here of Consumer Direct and its cross-border equivalent (through UKECC) demonstrates ADR is a fact of
EU consumer activity. Codes of Practice should engender good trading practice amongst members and also
confidence in consumers. It is hoped that the inclusion of such information in the consumer contract does not
have the eVect of confusing the consumer.

The introduction of a standard withdrawal form is a feature that has so far not been a UK requirement.
However, if this Directive (maximum harmonisation) provides rules for all Member States, some of which
already have this requirement, it will be hard to resist. And it will be of benefit to consumers as guidance when
exercising their contractual rights.

TSI notes that the 14-day period, whilst appearing to be an extension to present provisions, is in line with
requirements in other fields, ie contracts regulated by the FSA. It appears that 14 days may be considered
excessive by traders exclusively direct selling. However, TSI considers that in relation to the practices of certain
rogue traders the extension to 14 days is welcomed.

The benefits of an extended withdrawal period certainly in respect of doorstep selling are likely to be increased
consumer protection in that it may discourage the activities of rogue traders in respect of elderly customers.

TSI believes that the creation of the “right to change your mind” for consumers was a major advance for
consumers both in protection and confidence. TSI would therefore not support a sunset clause.

TSI is aware of the diVerences in failure to provide information on the right of withdrawal in current
legislation. This in the case of doorstep selling has unfortunate consequences, in that where a contract fails to
mention a cancellation right and the consumer pays up front, he cannot recover this money after eight days
except by Court action to show that the payment is in excess of reasonable out-of-pocket expenses when he
then cancels. In a Distance contract he can still recover money paid where there is an omission by the trader
up to three months and seven days.

TSI supports the proposal in Article 14 for withdrawal in durable form and concurs with the Government view
it should be non-prescriptive allowing the consumer to cancel where the trader provided no cancellation
information.

TSI recognises that some distance selling companies have suVered loss through the provision of “the right to
change your mind” in consumer/trader distance contracts. The trader has to return monies paid within 30 days
of cancellation but sometimes cannot recover the goods. TSI supports the view that consumers should accept
responsibilities as well as rights, and a duty to return goods would be appropriate. TSI would not support the
imposition of a penalty on the consumer should goods not arrive back with the trader within 14 days.
However, Article 17 contains suYcient options for the return of the goods to be made and it may well be in
the interests of the trader to get his goods back as soon as possible by arranging collection whilst the consumer
pays for this service.



Processed: 08-07-2009 18:52:53 Page Layout: LOENEW [E] PPSysB Job: 427483 Unit: PAG8

108 european commission’s proposal for a directive on consumer rights: evidence

Lack of Conformity

9. What do you consider to be the rationale behind the rules governing the lack of conformity of goods, including the
proposed new hierarchy of remedies? What are their implications? How might they be applied practically? If necessary,
how might they be amended?

TSI notes the Government’s points of concern that, as currently drafted, paragraph 2 of Article 24 provides
that goods shall be presumed to be in conformity with the contract if they satisfy any of the listed conditions
rather than satisfying all of the listed conditions. TSI agrees that whether “or” was added in error or not in
Article 24 Paragraph 2 (c) it would be better removed. As regards the omission of an implied right to title is
a serious omission and through the impact of maximum harmonisation would have a detrimental eVect on
consumer rights.

To remove the “right to reject” is a substantial reduction in consumer protection to which TSI is currently
opposed. TSI also objects to the proposal not to allow the right to reject for minor defects, as there is a lack
of clarity as to what minor defects comprise. It might include a scratch but where the item is bought as much
for its appearance as its function, a scratch will not be considered by the buyer to be a minor defect.

TSI supports the view that it should not be the party in breach that chooses the remedy to repair that breach.
The choice of repair or replacement should be that of the consumer.

Unfair Contract Terms

10. To what extent is it appropriate to exclude negotiated terms even if any of those terms appear on the “black list”
of terms always considered to be unfair?

11. To what extent are the lists as proposed, suitably comprehensive and are the general principles for additional terms
robust enough?

12. Is the procedure for determining when a “grey list” term (those “presumed to be unfair”) can be used
sufficiently clear?

TSI feels that the use of a black list is similar in eVect to the UCPD-banned practices and provides clarity to
Article 34. The use of the grey lists should be for guidance only and TSI has concerns whether the grey list can
be amended suYciently speedily within the framework of Articles 39 and 40.

The list of terms “which are presumed to be unfair” is useful guidance and should be open to the trader to
rebut. For example, 1(g) may be fair in the case of unascertained goods for delivery sometime in the future.

3 April 2009

Examination of Witnesses

Witnesses: Mr David Sanders, Lead Officer for Civil Law, Trading Standards Institute, Mr Paul Gurowich,
Legal Director and Mr Colin Brown, Director of Consumer Policy, Office of Fair Trading, examined.

Q284 Chairman: Good morning. Can I begin with
an apology and that is that you have hit the Bank
Holiday week and therefore we are rather shorter on
Members than we usually are. However, you have
some fairly good, incisive Members here and they will
be following through all the questions. We are sorry
that more of our Members, for various reasons, have
not been able to be present this morning; it is an
unusual occurrence. We really are grateful to you for
taking the time to come and talk to us about the
Commission’s proposed Directive. It is complicated.
Some of the Members of the Committee spent some
time in Brussels last week trying to get more of a
grasp of this and, as Lady Young said, we were
immersing ourselves in the subject and simply finding
that it became more complex. We were able to speak
to the Commissioner last week and some other
stakeholders. We were very interested in her position
and what is happening in Brussels at the moment. We

are going to conduct the session as one whole this
morning so that we will ask the questions and leave it
to you to decide who is going to take the lead in
answering. I am sure you are used to that kind of
approach. We are very grateful for your written
evidence which Members have had an opportunity to
read and may refer to during the course of the
morning. If, at the end of the session, you think we
have not covered anything or if at a later point you
think there are other things we should know, we are
always grateful for further submissions during the
course of the inquiry. I now have to ask each of you
to state your name and your positions for the public
record; despite the fact that you have little tags in
front of you we have to be sure that you are who you
are. I will then invite you to make a brief opening
statement that would be additional to the questions
that you have on your list. Maybe I could begin with
Mr Sanders.
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Mr Sanders: My name is David Sanders. I am the
Lead OYcer for Civil Law for the Trading Standards
Institute.
Mr Gurowich: I am Paul Gurowich, Legal Director in
the OYce of General Counsel at the OYce of Fair
Trading.
Mr Brown: I am Colin Brown. I am Director of
Consumer Policy at the OYce of Fair Trading.

Q285 Chairman: Can we begin by looking at the
overall objectives and underlying principles? I notice
that the OFT welcomes some of the proposed
changes but expresses some concerns. I think the
phrase that you use is that it would drag the
consumer protection in this country back by decades.
You do mention that there is a need to update
because of current practice being diVerent. I do not
think you mean that you think the current Directive
is what you would like to see but you would like to see
a modernisation of the present Directives. You both
express this concern about the changes proposed in
the Directive and the way in which the Commission
intends to achieve its aims. What do you think the
principle objectives of action should be and how are
these best achieved? If you want to say something in
your opening statement about this please do, but
then would you go on to explain your main concerns
in relation to the proposal and how these can be
addressed?
Mr Brown: We seek a Consumer Rights Directive
which gives consumers a set of clear, understandable
rights to allow them to make informed choices and
gives them appropriate and fair remedies if things go
wrong. We think that the objectives of the Directive
should be to produce simple and clear consumer
protection legislation across markets which will
change and to increase consumer confidence. We also
think—and we welcome the fact—that a Directive
like this should encourage business to trade more
across borders and provide competitive benefits for
consumers in terms of lower prices and a greater
range of goods and services. We do not think that
should be at the expense of decreased consumer
confidence so there is a need to strike the right
balance between encouraging business and
empowering consumers otherwise consumers will
become cautious, they will use only well-known
brands and there will be competitive disadvantage
there because new entrants in the market will be
discouraged. The Directive has to do a balancing act
in terms of encouraging the diVerent participants in
the market. You ask what are our main concerns
about the proposed Directive and I think they are
three-fold. The first is the loss of key consumer rights
such as the right to reject and the loss of rights
involved in the new liability period of two years and
in the right given to the trader to choose the remedy
when things go wrong. There is also the transfer of

risk from trader to consumer for distance and oV-
premises selling contracts where the consumer has to
return goods within 14 days at their own expense and
the trader can reduce the money refunded because of
diminished value as a result of excessive handling.
Both of these open up new potential for dispute and
mistrust. That is the first set of concerns. The second
set of concerns is on full harmonisation because full
harmonisation as it stands reduces consumer
protection to levels found in the current minimum
harmonisation Directives and in fact in some cases it
reduces the consumer rights to a level below those in
the current minimum harmonisation Directives. I
think thirdly the big issue for us is clarity on scope of
the Directive, particularly in relation to services
contracts and on how unfair contract terms
provisions aVect local law. Those are broadly our
worries.
Mr Gurowich: I would underline that. We do not have
a problem with the objectives of harmonisation and
simplification and certainly not with those elements
of the draft which would advance consumer
protection. There are things in it which we welcome.
We certainly welcome the objective of simplification
and harmonisation as between the existing
Directives; there is a lot of sense in bringing
consistency, a “horizontal” objective, that produces a
harmonised regime on withdrawal rights, for
instance. That is the kind of direction we would like
to see the law going in. We do have a problem with the
fact that it is limited to certain areas and that creates
complexities around the boundaries. It is going to be
an odd situation for consumers if they have
harmonised rights on goods but not on services,
especially given that in many transactions you buy
both goods and services at the same time. We have
also got no problem with the objective, as Colin said,
of encouraging trade across borders. Far from it, but
it is the failure to do those things and the proposal to
bring forward measures which would tend to
undermine that objective that we are particularly
concerned with because consumer protection is
necessary to consumer confidence, and confidence is
what enables people to go out into the market place
and buy. It is not that there is an intention to reduce
protection; a lot of the problems we have I think are
with the legislative technique that is being involved.
There is a concern evident in a lot of places to
produce an apparent balance between traders and
consumers. There is an introduction of rights and
safeguards for traders, against the exercise by
consumers of rights in a way that might be considered
unreasonable, which results in complexity and results
in obstacles and will make it diYcult for consumers to
pursue a remedy. You can see that in a lot of diVerent
places and detail in the proposals. We have a
fundamental objection to that which can be
illustrated by reference to the right to reject which
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Colin mentioned and which we wish to see preserved.
That is a very simple and very clear right which has
existed in English law for a long time. The strange
thing about it to me is that on the face of it, it looks
very much unbalanced in favour of the consumer as
against the trader. To take an exaggerated example, if
you have a product with a loose screw, supposing that
does in the context represent a breach, you can take
it back to the retailer and even if the retailer is
standing there with a screwdriver in his hand oVering
to tighten the screw you can say, “No, I want my
money back”. Similarly if he has a product that is
identical except that that screw is not loose, he cannot
require that you accept that in place of it even though
it would be just as good. You can have your money
back. On the face of it that has all the faults of
imbalance in favour of the consumer that the
Commission seem to be concerned to remove in a lot
of other areas and yet it works very well and the
strange thing is that there is no significant opposition
to it in the UK on the part of those representing
retailers and businesses. I think there are a number of
reasons for that; one of them is that it is simple and it
is clear. Simplicity and clarity help make markets
work well. Our fundamental concern I think in many
ways with this Directive is that it is going to change
the way that the regime operates in such a way as to
remove clarity and simplicity.

Q286 Chairman: Do you wish to add to that, Mr
Sanders?
Mr Sanders: There are no diVerences of opinion
across this bench in that my concerns are their
concerns but, as a Trading Standards OYcer, I am
further down the process. Since 1974 we have tried to
help consumers resolve conflicts with traders and we
have been considerably helped with the introduction
of the Enterprise Act in 2002 because we can now
stop traders from denying consumers their statutory
rights. Consumer protection is like a jigsaw and all
the pieces have to be in place to work eVectively. We
are suddenly faced with a piece of legislation that
takes some of the parts of the jigsaw away. We now
have Consumer Direct which makes access to
consumer advice easier for consumers and where that
does not work the matter is referred to Trading
Standards and we have to intervene and resolve it.
The top ten complaints are pretty much the same year
in, year out and the number one is second hand cars.
When we get a complaint about a second hand car it
could be faulty or quite often with some of our
traders (because I am in South Wales) we are dealing
with cars that are subject to a write-oV and maybe
should not have been resold anyway. Obviously the
consumer would not have bought the car if they had
known the history and they sometimes do not find
out until they go to resell it and find it is worthless.
This new regime has a two year cut oV point. The

other point is that it introduces remedies for repair or
replacement. Dealing with a dodgy car trader, repair
or replacement is something of a non-starter. We
always say that as soon as you find out you have a
fault, try and reject the car and if you have to go
through the small claims court we will help you to do
that. The courts will award money; they will not
order repair or replacement. Section 75 of the
Consumer Credit Act may give you another channel
for redress against a credit provider. If you bought the
car on condition of sale or on a bill of sale or on a
credit card then it is a sale of goods and you would be
covered by these new rules. However, if you bought it
by hire purchase this is outside the regime which is an
anomaly that we do not like, but I am looking at it
from the very practical point of view that we have
started to achieve some success in improving
consumer protection and improving the ability for
consumers to get redress against the dodgy trader.
Certainly I find the powers that we have been relying
on are being taken away from us. I accept that the
principles behind this are good but the detail is
quite wrong.
Chairman: That is extremely helpful because we have
been looking for examples and that is one of the best
examples we have had given so far. I am going to
move on to Lady Young now.

Q287 Baroness Young of Hornsey: Both of your
organisations have expressed concerns about scope
and that is something that several other individuals
and organisations have expressed concerns about as
well, so that is what I am going to look at now. Could
you explain how and where you feel that the scope of
the proposal should be amended? Again it would be
really helpful to have some concrete examples
because it helps us to get through some of the
complexities. Could you also say what you believe the
main advantages of extending the scope to digital
goods and services would be, and also what the eVect
would be of keeping these outside of the scope of the
proposal?
Mr Brown: The full consumer experience of
purchasing has not been covered by this draft
Directive and there are gaps where local laws still
need to be used so it does not meet the aims of clarity,
certainly shopping across borders. I think the main
areas we are concerned about are the omission of
services and service related contracts and digital
products. On services we have some data from
Consumer Direct that during 2008 the number of
complaints on defective goods was 290,000 whereas
the number of complaints about sub-standard
services was 230,000, so they follow very closely
behind. Clearly the detriment levels for consumers
are closely aligned when it comes to goods and
services and often goods and services are bundled
together. There needs to be greater consideration of
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scope because service elements of mixed supply
contracts and sales elements of purchase contracts
just are not covered in the Directive. A good example
would be the supply and installation of a kitchen
which is a combination of goods and services with
possibly an oV-premises contract and therefore all
parts, goods and services would be covered by the
information requirements and oV-premises
provisions, but only goods elements would be
covered by the remedies provisions. So if something
went wrong with the actual goods supplied you could
look to the Directive for the remedy but there are
issues about the fitting and so on. The Directive is
deficient in dealing with the real situation of shopping
in all situations in the UK. You asked specifically
about digital products, obviously it is a fast growing
area and we agree that clarity is essential regarding
whether they are goods or services and quite how they
are defined. We would want a clear definition in the
Directive as to what is meant by digital products and
the extent to which they are covered by the proposal.
We are disappointed that they are not in there and we
welcome the Commission’s further study in this area.
However, it is a gap. We think that the Directive
needs to be future-proofed so we would not rush into
this. Our view is that some time needs to be given to
the consideration of the definition of digital products
and we should not make snap decisions on it.
Mr Gurowich: I do not have a lot to add to that but
to underline the point about proceeding from a
consumer’s eye view point in constructing law. There
does not seem to us to be a lot of sense in having gaps
and exclusions from the scope of the measure, which
is intended to simplify and rationalise horizontally,
that are on the basis of legal technicalities and for
consumers the diVerence even between goods and
services is pretty much a legal technicality never mind
between goods, services and digital downloads on the
other. A similar issue arises with hire purchase.
Legally it is a very diVerent animal from an ordinary
purchase, but in the eyes of consumers all the
evidence is that they think they are making a
purchase but deferring some of the cost. I think it is
much better if the law works with the grain of
consumer experience.

Q288 Baroness Young of Hornsey: Do you think it
would be possible to incorporate those changes into
what currently exists or to modify what currently
exists, or do you feel that it would mean not exactly
starting from scratch but delaying the
implementation of such a Directive?
Mr Gurowich: It depends how wide you want to go.
Digital products are relatively small compared to
services. I would guess that the coverage of services
would require a pretty big rethink on certain points
and of course there is a Services Directive; this is a
large and complex area. The issue around digital

products could be resolved by some drafting in
relation to definitions. It follows from what we are
saying that the less provision that is peculiar to that
area as opposed to consistent with what is happening
elsewhere in relation to other transactions, the better.
That ought to make it easier rather than more
diYcult to integrate it into the current proposals.
Mr Brown: Can I just add one point of clarification
on that and that is that generally we are not calling
for the current draft to be scrapped and to start again.
We do think it is worthwhile working on the wording
of the Directive. There is a lot to do; we agree there
are some really big flaws in the Directive as it stands
but we do not think it is a question of throwing it
away and starting again.

Q289 Chairman: Can I just follow up what Mr
Brown has just said? In relation to the wording one
of the things the Directive does say is that any lack of
conformity resulting from the incorrect installation
of the goods shall be considered as a lack of
conformity of the goods where the installation forms
part of the sales contract and the goods were installed
by the trader or under his responsibility. Is that a
great complication in terms of bundling, bearing in
mind the example you just gave and the diYculty of
sorting out contractors who are suppliers as against
contractors who are installing?
Mr Brown: It is a complication. It is a step towards
what we want but it is inadequate because it simply
does not cover all situations.
Mr Gurowich: You also get bundles in diVerent forms
where that provision does not apply. Others point out
the example of mobile phones which, in the UK, are
bought in bundles with services or digital products
as well.

Q290 Chairman: So it would be very unclear for the
Trading Standards OYcer to be able to work out
whether it was the goods you got replaced because
they were wrongly installed, even though it was
therefore the services that created the diYculty at the
time. Is that the kind of complication?
Mr Sanders: There is a complication that existed
before this and which this does not adequately
address. Definitions of items across borders, for
instance, if you buy food from a supermarket it is
goods, if you have a meal in a restaurant it is a service;
one is satisfactory quality and one is reasonable care
and skill. However, in France a meal in a restaurant
is goods. To make this work eVectively across Europe
you must have standard definitions. Nowhere is there
more of a problem than within the computer industry
and the software in that if you get a programme on a
hard disc it is goods but if you download it it is a
service. Why can we not come up with something that
works for everybody? That is one aspect of scope.
Another aspect of scope has already been mentioned.
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If you buy your goods on hire purchase then this
would not apply to it at all. I do have concerns of the
one size fits all remedy in that repair or replacement
for your daily purchases from a supermarket may be
a very good working code of practice but there is a
quite famous sale of goods case about the man who
bought a quarter of a million pound yacht which did
not conform to the specification. I cannot really see
that whole range of goods where one set of conditions
is ideal for the whole, especially with those items that
are expected to be particularly durable. This comes
back to the original point about durability. I think the
law tends to drive good practice a lot. What about
suppliers of double glazing products or any
household products where they know they are going
to escape liability for statutory quality after two
years. Why should they produce something that is
going to last 15 or 20 years? We all share the scope
issues in that we think all goods should be in. I think
we do share the view that the definition of goods itself
should be looked at. I do have concerns that this has
tremendous scope within the range of goods and I am
not convinced that a one size fits all remedy is actually
appropriately for expensive purchases.
Chairman: Of course there are suggestions that some
of these things might be dealt with. We are going to
come to contract law later on because that may be
even more complicated. I am going to move onto to
full harmonisation which is going to be pursued by
Lord Eames.

Q291 Lord Eames: You have each touched on this in
your introduction but I want to tease it out a bit
more. I take it from what I have read that you support
the goal of full harmonisation but you question the
content of the Directive as it stands. This raises a
myriad of questions in my mind, not least the
fundamental one of what do we mean by full
harmonisation? The more I read about this, the more
it seems to me that we have to go back to first
principles, but that is neither here nor there. What I
would like you to do, if you could, is to tell us in what
sort of circumstances you feel full harmonisation will
be of benefit to both consumers and to the smooth
running of the internal market? Where might it prove
to be a disadvantage? Secondly, if I may probe, if the
full harmonisation approach was not used in the
ultimate production of the Directive, what would you
consider to be a suitable alternative? You have said
already this morning that you are not in favour of
scrapping, that you want to build on what is there. I
think we would like to hear a bit more about that area
if we could.
Mr Brown: In approaching that question I would like
to say something about what has happened recently.
The UK has just implemented the Unfair
Commercial Practices Directive (the consumer
protection regulations). The OFT has been closely

involved in the development of that Directive and in
the implementation in the UK. In many ways that
was the first full harmonisation consumer protection
directive. One talks about the consumer acquis project
and the change of Directive for consumers and
establishing a level playing field across Europe. We
regard the UCPD as being the first one and we
welcome that Directive. It seems to have created a
level playing field across Europe. It seems to have
created a good principles-based level of consumer
protection and it seems to be well-understood for the
most part by business and capable of being well
understood by consumers. The first results of the full
harmonisation project across Europe for consumer
protection are so far so good. That is how we come at
the Consumer Rights Directive because we have
already got one which is helpful. We think if the new
Directive is right it would be a clear benefit to
consumers because it would give them confidence to
shop across boundaries because their rights would be
the same wherever they bought their goods and
services and it would be good for businesses because
they would not have so many diVerent regimes to
have to have in their heads and to work through in
their compliance programmes. We accept that every
Member State will have its own wish list for
exclusions from full harmonisation so there is a
problem that everybody has to give up something and
there has to be a degree of negotiation. However,
clearly there has to be some flexibility where it can be
shown to be justifiable. What we would support
would be a full harmonisation approach but with
clear boundaries to the harmonisation which would
preserve important existing protections where that
was based on recognisable principles. Full
harmonisation as a first step on such a big Directive
or set of Directives is a very ambitious goal and I
think we have to tread carefully and perhaps—at the
risk of producing a negotiated solution which looks
from the legislator’s point of view to be a bit messy—
produce a directive which is not messy for consumers
and traders. So preserving something like the right to
reject would be well understood by consumers and by
traders and it would require a boundary on full
harmonisation.

Q292 Chairman: Lord Eames, could I just interject
for a second, with your permission? We just need you
to say this really. Are you saying that the
underpinning value of the Directive should be that it
is capable of being understood by consumers?
Mr Brown: I am saying that the implementation of
the Directive should be capable of being understood
by consumers. I would have to say that aiming for a
directive which is clear to consumers on the face of
the legislation is not what we are talking about there.
We do not think that a directive which a consumer in
the street can pick up and read oV their rights and
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know exactly what it means is what we are aiming for.
We are aiming for a directive which is clear and which
is capable of being interpreted and explained to
consumers, as with other Directives, in a way which
is unambiguous and clear. That is what we are
looking for.

Q293 Lord Eames: Even at that point of clarity, I
come back to my very first question which is: what
does it mean to be fully harmonised? I can fully
understand what you are saying, but my problem is
how does that fit into the practicalities of what you
want to see in the final Directive?
Mr Gurowich: You are right to raise the question what
does it mean because there are a number of diVerent
meanings. Harmonisation is motherhood and apple
pie in terms of the working of the single market. We
all want that to be improved, but full
harmonisation—or, as it is sometimes called,
maximum harmonisation—is a legal technique which
involves a certain amount of demolition and that is
the worry we have about it. The first requirement that
we would have for it is that it operates within clear
boundaries, particularly because this is a proposal
which does not aim to remove all properties in a row,
as it were, but it is picking out four of them and
therefore you have to be careful in the use of
dynamite. I think we have a lot of concerns about
potential implications which might well be
unintended from full harmonisation and those can be
addressed, I think, at the level of drafting.

Q294 Lord Eames: Of course the devil there is in
the detail.
Mr Gurowich: The devil is very much in the detail and
detail that is not necessarily apparent at this moment
because we have a common law regime so there are
elements of common law which may come out of the
woodwork, as it were, when cases come before the
courts. You do not want that to happen; what you
want is for the impact to be understood and accepted
from the start.

Q295 Lord Eames: It is precisely in the area of
common law which is of particular interest to me that
I see really big diYculties and linked to that is my
question about definition. I am worried whenever
you talk about boundaries because again national
interest and national practice comes into this and of
course jurisprudence comes into it. I am a little bit
concerned that we have not yet reached the nub of
harmonisation in this, but that is a comment rather
than a question.
Mr Gurowich: I do not know whether the nub is a
matter of very technical drafting and I would not
pretend to know how it should be done. For me and
for the OFT there are a couple of major issues and
one of them is the right to reject which is not just a

UK right and it is something which is deeply rooted
in our contract law and the way we think about
contract law. There may be a route forward there if it
is the case that this is not a directive which is
supposed to harmonise and regularise the whole of
contract law. The right to reject arises because and to
the extent that a contract is not considered to have
been fully formed. If there is a definition which allows
for the ordinary processes of the contract to come to
their conclusion, which is not supposed to interfere
with natural doctrines on contract formation, then I
think there is a way forward in terms of preserving
that right. Our support of full harmonisation is with
the condition that any particular bit of
harmonisation may not be worth the price. It is a
great overall goal but if it is going to remove
something that works and something that creates
consumer confidence and the boundaries could be
adjusted so that that is preserved, then we would like
that adjustment to be made. The other dimension of
worry about full harmonisation is particularly in
relation to areas of special protection. The OFT has
a particular interest in that we have a power to refer
markets to the Competition Commission which in
turn has a power to make special provision in relation
to those markets and the goods and products that are
traded in them which includes the power to make
special information requirements. An example is in
relation to extended warranties and electrical goods
where there is a cooling oV period of 45 days. That is
considered in all the circumstances to be necessary
and highly desirable in relation to those products in
that market. That level of flexibility and that ability
to respond in the UK may not produce the same
result as in other countries because there are cultural
diVerences between markets and at the level of
subsidiarity I think there needs to be the ability for
Member States to be able to deal with specific
problems in specific areas and the blunt instrument of
full harmonisation, as presented in this Directive,
seems to pose a threat to that and to create problems
in the area of financial services. You have had a
submission from the Financial Services Authority;
there are a lot of information provisions that relate to
the special characteristics of financial services. There
needs to be some drawing of a boundary that allows
for special provision. We have no problem with the
idea of harmonising the law as it applies to all goods
and services and all consumer transactions in general
so long as there is some scope for flexibility for
specialised, tailored provisions in relation to special
sectors.
Mr Brown: We have no problem with there being a
core set of provisions within the Directive for which
there is full harmonisation, in other words across
Europe there are no laws to be made that are either
lower than that and no laws to be made that are on
top of that. We have no problem with that. I cite
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again the UCPD as being a very successful case where
there was, as Paul put it, a substantial amount of
demolition of domestic law in order to come into
compliance with the UCPD. However, there would
be a lot less dissent from enforcers and from
consumer representatives regarding harmonisation
on this Directive if the consumer protection levels
had not been set so low and that is a fundamental
problem. If the levels were considerably higher I
think it would have been much clearer that the areas
outside the boundary of full harmonisation could be
much more marginal, much smaller and there could
be much bigger Directive in the middle.

Q296 Chairman: Can I just pursue one issue on this
because it sounds to us as though you are saying that
full harmonisation would be a help but not this full
harmonisation and a lot of States might have to give
something up but you are not prepared to give
anything up. I have tried to imagine any of our
ministers sitting in front of the cameras before an
election telling the nation here just how many of the
consumer rights they are about to give up through
this Directive. I think what the Committee is
struggling with is seeing any sort of model that meets
that issue of what it is that could be harmonised that
would give benefit and where those boundaries are
where we might be prepared to give something up,
and whether or not there are other areas where
derogations would make the Directive so deficient.
Throughout the inquiry that has been the diYculty,
getting a perceptual framework round what this thing
would look like if it were to work.
Mr Sanders: It comes down to a basic level for me.
Originally I was a weights and measures inspector
where I would go round any premises with weighing
equipment and test it to make sure there was no
consumer detriment or unfairness to other traders as
well. However, even I realise that market surveillance
down the high street does not really help anyone.
Thirty per cent of consumer purchases are over the
internet now and the European Union recognised
many years ago that the traditional high street is not
there; the market place can be anywhere. Therefore it
is very important that you have rules that apply
everywhere. You will remember the White Paper in
1999, Modern Markets: Confident Consumers, and
the Trading Standards Service appear to have been
repositioned as confident consumers rather than
modern markets which means that we have to
prepare the consumer for the market place through
education and advice and then help them when things
go wrong. I echo your point that this Directive or a
consumer rights directive should be readily
understood by consumers and if I cannot explain it to
them how are they going to pick it up. I am a
supporter of maximum harmonisation; I think that
has to be the way forward and clearly if you are

deciding to fully harmonise our law I do not think we
would have a problem with it, it would be everybody
else’s problem. I take your point on boundaries and
I think there is a general point about the law. It is
always required to be rigid and it requires to be
certain but, on the other hand, it has to be flexible to
do justice in any case. These are sometimes
incompatible concepts but I like harmonisation and
I do like the idea that it should be straightforward
enough to be understood by the people it most
aVects.

Q297 Chairman: Do you think that the majority of
people are going to be shopping across boundaries?
Mr Sanders: Not the majority of people, not today.
Lord Eames: In Northern Ireland we know all
about it.
Chairman: There is a particular boundary that Lord
Eames is interested in. Can we move onto
accessibility of the Directive because again this
follows on from understanding?

Q298 Lord Cotter: Yes, it certainly does. I think in
this respect I can represent the ordinary consumer; I
have no legal background whatsoever so I would
struggle as the consumer would. It is clear that clarity
is going to be diYcult and in that respect could you
say how clear you consider the text to be for the use of
the consumer and how could that clarity be improved
without compromising its legal integrity?
Mr Brown: I am sure Paul will want to come in on this
as well, but just to repeat the point I made earlier, we
think that the fundamentally important point is
clarity rather than immediate accessibility on the face
of the Directive. I will not repeat my argument from
earlier but I would maybe point out some examples
of very clear terms in our own legislation which are
very useful and are quite easy to explain which, on the
face of the legal wording, look rather mysterious.
Ideas such as tort, mens rea and strict liability are
mysterious but can be explained very simply by our
colleagues in Consumer Direct, Trading Standards,
lawyers or traders themselves. It would be very nice
to have a directive which is immediately accessible to
everybody of course, but the real goal should be
clarity in the first instance and then if we can get it to
be accessible on top of that, then that would be
helpful.
Mr Gurowich: I do not actually have an awful lot to
add, given what has already been said about issues of
clarity. I would add that I do not think there is a
tremendous risk to legal integrity from addressing the
issue of clarity. We have tried to come up with points
that do not threaten the whole structure and purpose
of the Directive. As Colin said, we are not aiming to
see it withdrawn and we are not calling for a fresh
start. There is an issue around what is complex for
lawyers not being necessarily complex for consumers
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and vice versa. There is an aversion to the idea that
we could preserve certain elements which would
damage the elegance of full harmonisation such as
preserving the right to reject. For consumers losing
that would be much worse than the element of
complexity that involves having the right to reject
followed by another set of rights—which is the
current position—which can be exercised in various
diVerent ways. I think it is important always to adopt
the consumer’s perspective. That is what we would
most like to see happen, a directive that works with
the grain of consumer’s assumptions and
expectations because that is what is going to be easily
explicable to them. They may not read the Directive,
they may not read the statute, they may not even read
complex guidance documents, they may only glance
at relatively short leaflets, so it is all the more
important that you do not violate expectations.

Q299 Baroness Gale: That leads nicely into my
question on the general consumer information
provisions. A number of witnesses have talked about
overloading the consumer, giving them too much
information. Do you believe there is a danger that the
provision on consumer information might lead to an
overload of information for the consumer? How do
you think that information is best conveyed to
consumers in order to avoid any overload and how
do you think that can be addressed?
Mr Gurowich: The idea of overloading consumers
with information is a little odd in the sense that we are
great believers in consumers having as much
information as possible really. There is no such thing
as an over-informed consumer and the problem is the
flow of information at the consumer and whether
they can take it in, whether it is useful and whether it
is comprehensible. Actually I think in Article 5 the
information provisions really are not too bad; they
are not one of the things which are problematical
about this draft Directive. There has been a study of
what causes problems in the area of information
requirements and I think you had mentioned to you
a study by what was the NCC and the Better
Regulation Executive. That is looking particularly at
situations in which traders are required to give
specified forms of wording, use specified forms of
documentation. Article 5 of the draft Directive is
actually quite flexible in those terms; it is referring to
types of information. There are quite a lot of
qualifications like “where available”; there is an
overall provision that information does not need to
be given where it is obvious from the context, and
that is a movement in the direction of principle-based
provision which we support rather than a prescriptive
and detailed provision. The kinds of information
involved are not outlandish; it is not information that
would be useless to consumers. On the whole the only
concern is that there is quite a long list and there is no

diVerentiation. One of the comments we make is that
we think certain kinds of information should be
highlighted and given extra prominence. One way
forward in terms of improving the provision—which
would be in terms of addition rather than
fundamentally changing it—would be some
indication as to prioritisation as between information
requirements. Another way forward is indicated by
the fact that there is a template in Annex one to this
draft Directive—just one template, which seems a
little lonely to me. I think templates represent a way
forward; if one template is a good idea why not
others? They do not need to be compulsory and
indeed the one that is there is an optional one which
is a good thing. There has been quite a lot of work
done on templates for the giving of information
particularly in the financial services area, so that
could be drawn on. The third point comes from our
own experience with the unfair terms regulations
which have a transparency requirement which is quite
important about plain and intelligible language, but
it goes beyond just using wording which is clear.
There is the overall objective that the consumers
should know what they are doing and what they are
letting themselves in for. In our guidance on that
legislation we recognise that that does not mean that
information has to be included in the contract itself, it
can more usefully be put in brochures and marketing
material because consumers are more likely to read
that than they are to read the small print of the
contract. That is not something that the legislation
can deal with. It is much easier in legislation to say
that this information should be given than to say how
it should be given. I think there is scope for provision
which would encourage or require the giving of
guidance on that subject which would enable
Member States to give guidelines to traders as to how
they can best give that information to ensure that
consumers end up being well-informed as opposed to
barraged with information they cannot digest.

Q300 Baroness Gale: If I buy something and I have
all this information, how can I be overloaded with it?
Is it a question that you would highlight or prioritise
the main things and then you would follow on with
other details? Can you give too much to the
consumer? I am trying to understand this concept of
overloading the consumer with information.
Mr Gurowich: That is not our concept except to the
extent that in general we acknowledge there is a risk
of overload in general terms. I do not think we have
a problem with this Directive as necessarily leading in
that direction. We recognise that it could look like
that because the information requirements are quite
lengthy but because of the qualifications as to
information that does not need to be given, there will
be some transactions where no information would
need to be given at all as long as it is evident from the
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context, which in many cases it would be. That is the
right way to go, that there is information which will
be handed over in certain contexts and I think that is
where some kind of provision would prioritise and
maybe give people links. If it is an online transaction
you can do things with links to information so that
people can go to the information if they want it or feel
the need for it. The fact that it is there and they might
need it is highlighted for them but the full detail is not
thrust at them. Overload is when you have a sheaf of
papers put in your hand and you do not have time or
inclination to read them. There is no such thing as an
over-informed consumer as far as we are concerned.

Q301 Baroness Young of Hornsey: I am wondering
what the current situation is. My impression would
be that if you go into a shop and it says something on
the sign that this does not pre-empt (or whatever the
phrase is) your statutory rights, most people would
not know what their statutory rights were and it is
only at the point where there is a problem that they
go and look it up if necessary. I would not see that
that would necessarily be any diVerent in this
particular context.
Mr Gurowich: That does rather illustrate the point
because that is a piece of wording; it is not formally
required but there was previously a legal requirement
to use wording of that kind in the context of
consumer sales where guarantees were given. That
has gone with the Unfair Commercial Practices
Directive, but that is an example of what does not
work because, as you rightly say, consumers would
not know a statutory right if it jumped up and bit
them. What is much more useful is some kind of a
signpost saying, “If you’ve got a problem, this is
where to go to find out about it”. Now we have
Consumer Direct we would encourage some kind of
signpost to that.

Q302 Chairman: Mr Sanders, did you want to say
something on that?
Mr Sanders: There is an overload. If you just take the
Sale of Goods Act 1979 the consumers really need to
know that they have the right to goods of satisfactory
quality, they correspond to a given description and
are fit for any purpose that they specify to the trader.
That is all they need to know and you can put that on
the back of a postage stamp. We will give them a
booklet of 15 pages stating their statutory rights but
that goes in the bin because they only need that
information when they have a problem. Amazingly a
huge amount of the public just does not know that
and they are the ones that are actually most
vulnerable and who need to know that so it needs to
be available. If you are trying to get an informed
consumer, we have been great advocates of getting
consumer education on the national curriculum
because if you learn it at school it will tend to be there

and then you can add to it. It is very diYcult to get
people to pick it up and have it in their heads so they
have this knowledge base whenever it might come
into play. There is an overload and the information is
often presented by the public sector to the public in a
less than appropriate manner. The public just need to
know where they can get the right information when
they need the right information.

Q303 Chairman: Time is moving on so we are going
to have to move onto conformity. Can I just try to
summarise what you are saying? Consumers need
access to all the information they can get in case they
have a problem. They need to know where to go for
it but they need to have enough information to
understand immediately what their rights are and
how they follow through those rights. The question is
whether or not the Directive meets that kind of
requirement.
Mr Brown: That is a good summary. Our view is that
the Directive goes someway towards that, but that is
the objective, not the plastering of all the information
all the time on everything.
Chairman: We are going to move onto to conformity
now; we are running against time a little now.

Q304 Baroness Gale: The OYce of Fair Trading
believes that the lack of conformity rules are now too
heavily weighted in favour of the trader who has the
choice of remedy. It suggests that the loss of a
consumer right to reject would be detrimental. The
TSI is also against the loss of the right to reject. How
would you amend that chapter to address your
concerns with regard to remedies in cases of the lack
of conformity? What is your view of the two month
time limit within which a consumer should raise an
issue of non-conformity?
Mr Brown: I think I can deal with that quite quickly.
We are in favour, as you say, of the retention of the
right to reject. We have supported the Law
Commission’s proposals for a fixed period of 30 days
on that point. In any event consumers should have
the right to have a choice of remedies, that is whether
to reject or have a replacement or a repair. We are in
favour of removing the two month time limit for the
consumer to notify the trader. We think that could
lead to disputes as to when the consumer should have
noticed the defect and it will allow traders to refuse to
accept claims outside of what is actually an arbitrary
period. Finally, we want the two year time limitation
on claims against the trader to be removed. There are
circumstances when that claim may need to be made
long after that two year time limit.

Q305 Baroness Gale: In any legislation or directive
dealing with consumers and goods and services,
should the rights of the consumer be at the heart of it
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all? It seems in this that sometimes it is in favour of
the trader rather than the consumer.
Mr Sanders: That is a fundamental objection that I
had from the start. The title is the Consumer’s Rights
Directive when in fact it is an internal market
Directive. It will make it easy for business for goods
to fly across borders but it does nothing for
consumers whatsoever. I did not like the title and I
did not think it was designed to meet that title. To me
it is fundamentally wrong in law if the party in the
wrong chooses how to put it right. It must be for the
consumer to choose what they want, within their
rights obviously. There was a previous Directive
which did mean that it was the consumer’s choice
whether to go for repair or replacement or, in fact, to
ask for their money back. Certainly we had a change
where it seemed that part of the process was still there
but the trader got to choose whether he was going to
repair or replace. Therefore you would probably
never know when he finished it whether the repair
was eVective. There was an ongoing situation there
but if the consumer had their money back there was
closure to the whole incident.
Mr Brown: There is also a hard-hearted single market
rationale for not lowering consumer rights to an
unacceptably poor level and that is that people just
will not shop across national boundaries if consumer
rights are lowered to this level. It just will not work.
It is not a zero- sum game; it is not simply a matter of
giving some rights to the traders and then everything
will get better for the single market. In fact, giving too
much away will damage the single market.
Mr Gurowich: Could I just return to my point about
the popularity of the right to reject with business in
this country? If it is such a problem, why is there this
attempt to fix it?

Q306 Chairman: There does not appear to be huge
abuse. There is some but it is not huge.
Mr Gurowich: It works with the grain of the
expectation that consumers should get what they pay
for and when there is a breach the weight should be
in the direction of the innocent party.
Chairman: Baroness Young, you are going to talk
about unfair contract terms.

Q307 Baroness Young of Hornsey: Yes, this business
about the black and the grey list has provoked a
number of concerns and comments from various
witnesses and both the OFT and TSI have slightly
diVerent concerns and positions on it. Could you
both explain how you would amend the provisions on
unfair contract terms to address your concerns?
Mr Gurowich: I think the lists could be described as a
rehash really of the list at the back of the Unfair
Contract Terms Directive which we were quite happy
with up to a point. I say “up to a point” because it has
a lot of holes and some odd overlaps as well. It is not

a brilliant piece of drafting. It is the product of
negotiation rather than philosophical reflection.
That works more or less okay in a minimum
harmonisation context. Given that it is an indicative
or illustrative list it is not meant to be perfect in its
description of all forms of unfairness that can occur
in contracts. What it is proposed we should move to
are exhaustive lists which have a lot more weight
attached to them, particularly, obviously, the black
list but also the so called grey list where the
presumption is against the fairness of the term. We
support the idea of a black list; we support giving
additional weight to these lists. However, there is a
risk attached to that, particularly when, as is
proposed, they are exhaustive, subject only to a
process which would take a long time. The listing that
you have in these two lists is not totally set in stone,
but pretty much I think. The emphasis then is that it
is very important to make sure they are
comprehensive and well drafted and that is not the
case. That is very largely a matter of detail but there
is actually one point which may be worth bringing
out as an example because it relates to a case which
your Lordship’s House will be hearing later, which is
the bank charges case. Paragraph 1(c) of annex 3
relates to what we might term loosely as financial
penalties and excessive financial penalties and it is
quite narrowly drafted. That is one of the problems
with a case against the bank in that what it refers to
is where the consumer is required to pay excessive
financial compensation for a breach of contract, but
it is not actually a breach of contract to go overdrawn
on your bank account. It has the same eVect—
consumers feel it as a penalty—but as a matter of
legal technicality it is not. That is awkward because
we would like to have the weight of the indicative list
behind us in bringing our case, but under the new
Directive that would become a more serious problem
we think and we would therefore like to see the lists
comprehensively revised to fill the gaps that we have
had to fill in our guidance by highlighting a number
of terms like that which we found to be unfair which
are not covered by the current illustrative list. The
other thing that is needed is some attention to the
principle of unfairness—the flexible general
unfairness test—to make sure that that does not get
lost on the wayside so that all the attention of
enforcement focuses only on the lists, because again
there will be gaps. This has been a very useful piece of
legislation in its flexibility and the fact that it can be
used to address consumer problems on a flexible and
principled basis. It has been claimed as one of the best
bits of new legislation in the consumer field and it
would be a shame to spoil it.

Q308 Baroness Young of Hornsey: Do you think it is
even more important to iron out those problems
because of the desire for full harmonisation?
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Mr Gurowich: Yes and no. It is hard to see how this
particular bit of the Directive works with full
harmonisation. The fact that the list is exhaustive is
the full harmonisation bit really. It is an odd measure
to make subject to full harmonisation and there is
never going to be full harmonisation of the way that
the general unfairness test works while it remains in
the form it is, because it involves putting back
protections of the law that contract terms take away
and many of those protections are in unharmonised
form; while there is not a general harmonisation of
contract law that is bound to be the case. There will
be elements of domestic law which are brought to
bear by fairness tests.

Q309 Chairman: I am really sorry but we are right up
against time. We do really want to ask you our last
question because we are obviously very interested in
the position of other Member States. Do you think
you could tell us to what extent you are in contact
with other organisations and regulators across the
EU? How has any such contact informed you of the
position they might be recommending to their
governments?
Mr Brown: I have to say that our work on this
Directive has primarily focused on the UK position
so far and we have not attempted, from a policy
angle, to have a discussion with our colleagues in
other Member States. To be frank, our contacts with
enforcers in other States are primarily enforcement
contacts. We meet with them, cases are passed
around, there is an institution called the Consumer
Protection Corporation Network. All of our time
engaged with our colleagues there is taken up with
dealing with cases, of which there are quite a number.
We have not had any formal discussions at a policy
level about this Directive. However, anecdotally the
subject comes up and we know that a number of our
sister organisations in other Member States are
seriously concerned about losing consumer rights
that already exist for them. In fact, I was reading an

e-mail yesterday as I left the oYce and I noticed that
a colleague had been in Majorca on a mission to talk
about scams. He met with the local oYcials talking
about the scams that were being perpetrated there—
timeshare and so on—and they had brought up,
completely unprompted, the anxieties that they had
for the legal context in Spain, they brought out the
anxieties that they had about the draft Directive. So
it does come up but I cannot say that we have had a
systematic examination of it.

Q310 Chairman: What about the Trading Standards
Institute?
Mr Sanders: It is getting better. It has always been
patchy and we have had contact with other enforcers
across Europe through conferences and things like
that to get a wider view. This Consumer Direct
concept is Europe-wide. The call centre for cross-
border transactions for the UK is based in the
Trading Standards headquarters in Basildon. There is
a flow of information through that about what the
situation is in a lot of Member States. From time to
time, if there are concerns, you soon recognise that
there are—

Q311 Chairman: You do not know what the
concerns are about this Directive at the moment?
Mr Sanders: I am only aware of about three other
Member States who have real concerns about this
one. The more advanced your consumer protection
legislation is, the more you are likely to be concerned
because this is undermining it.
Chairman: Thank you very much indeed. The Clerk
and I went to a conference and picked up a lot of
concerns from other Member States right across
Europe of a great variety. Can I just say thank you
very much. I am sorry we had to speed up at the end
but because the Committee was so interested in what
you were saying we have gone on rather longer than
we should have done. We are grateful to you and if
there is anything you think we have missed in
speeding you through, please do let us know.
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Q312 Chairman: Good morning and welcome.
Thank you very much for taking the time to come
and see us. As you know, we were in Brussels
recently asking about this Directive. We are about
halfway through trying to get a grip on what has
turned out to be far more complex than we thought.
We look forward very much to hearing from you
this morning. I apologise that one or two of our
members are not here. Unfortunately, one of them
got delayed on the way back from South Africa and
another one is in hospital, so it is not that the
Committee are not recognising that you are here,
and you have got the rest of us. You may want to let
us have supplementary evidence. Would you please
introduce yourselves for the public record and do
you want to start by making an introductory
statement?
Mr Thomas: My name is Gareth Thomas. I am the
Minister for Consumer AVairs. On my left is Guy
Horsington, who is a consumer policy oYcial in the
Department for Business, Enterprise & Regulatory
Reform, and on my right is Paul Baker, who is one
of our legal advisers. I have no opening statement
to make other than to ask if I might be allowed to
take my jacket oV.

Q313 Chairman: If anyone wants to take their
jacket oV please do; it is incredibly warm in this
room. You have the questions and you know that
we want to begin with the impact assessment and
the justification and the objectives for the Directive.
Many of the witnesses we have seen have questioned
the impact assessment. They really do argue that
this proposal is far too limited, and I think other
members of the Committee may be asking you more
about that and where you think the proposal is
likely to go from here in terms of timescale, because
I think that aVects the way the Committee looks at
how we reform. To what extent are the Government
content with the Commission’s impact assessment?
Do you consider a refinement of the impact
assessment necessary? If so, what action, if any, have
the Government taken to request such a refinement?
What problems have been identified with the

implementation of the existing four Directives and
to what extent would they be addressed by the
proposed horizontal Directive? Do you consider
that the Commission’s proposal is likely to fulfil its
dual aim of providing a high level of consumer
protection while also bolstering the internal market,
and what do you understand by “a high level of
consumer protection”?
Mr Thomas: My Lord Chairman, let me begin with
the concerns about the impact assessment. We share
some of the concerns about the impact assessments
that have been done to date. The European
Parliament, I think reflecting the concerns that have
been put to them as well as to other Member States
about the quality of the impact assessment, have
asked the Commission to do two things: first, to
undertake work with all Member States to look at
the practical eVect of what the Directive would be
at national level and, secondly, to undertake further
work to more clearly delineate the costs and
potential benefits of the proposal. We have
supported that request from the Parliament to the
Commission. We have also very specifically asked
the Commission to clarify the relationship between
the rules that are set out in the Directive and how
they would relate to national contract law, which is
particularly significant in the context of the right to
reject which many consumer groups have expressed
concerns about and which we have a fundamental
concern about wanting to protect. We have done our
own impact assessment and perhaps the
overwhelming message from that impact assessment
was the concern about the possible loss of the right
to reject. Our sense is that through competition you
would see businesses wanting to oVer a right to
reject in order to retain a competitive advantage but
that the impact of the benefits of such competition
would be outweighed by the loss of the right to
reject. That message comes across in our own
research. On your second question about the
problems with the existing Directives as opposed to
the benefits that the new Directive would potentially
bring, the Committee will by now, I suspect, be very
familiar with the terms “minimum harmonisation”
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and “maximum harmonisation”. The four current
Directives—doorstep selling, unfair contract terms,
distance selling, sale of goods, which this current
Directive is meant to improve on, are all minimum
harmonisation directives. This current Directive is
proposed to be a maximum harmonisation directive.
The problems with minimum harmonisation
directives is that individual Member States can add
a whole series of additional protections over and
above the minimum floor to reflect their own
circumstances and desires, et cetera. That has
problems from an internal market perspective in
making it more diYcult for businesses to understand
what their responsibilities are across the Union and
often making it diYcult for consumers to
understand what their rights are in other Member
States. In principle, therefore, we would want to go
for a maximum harmonisation directive with
caveats, the caveat being that we want to maintain
a high level of consumer protection. You asked me
at the end of the second question you posed what
we mean by “a high level of consumer protection”.
Essentially it would be where the consumer, for want
of a better phrase, was the weaker party in the
transaction with a business. Most consumers will
have in reality less likelihood of knowing exactly
what their rights are. They do not usually, with the
goods or services that they are buying, question
them in the way that those who work for a business
would, so higher consumer protection is about
trying to give the consumer a more equal
negotiating position with the business with whom
they are trying to engage, and that for us is one of
the reasons why the right to reject is so crucial.
Chairman: Thank you. There are several issues
there, Minister, that we will want to follow up—
harmonisation, for example, and Lord Cotter wants
to follow up the right to reject because that is one
of the key issues.

Q314 Lord Cotter: Thank you very much, Minister,
for your introduction in response to the previous
question. You clearly have expressed the concerns
that we have about this Directive and you have
mentioned already the right to reject and your view
about minimum and maximum harmonisation. As
you have said, the UK has expressed concern that
the application of full harmonisation may lead to
the loss of UK consumers’ “right to reject” faulty
goods. Could you explain again how you consider
this could be overcome?
Mr Thomas: Perhaps I should just give the
Committee some research to explain why we see the
right to reject as so pivotal. Research that the Law
Commission has undertaken for us suggests that
some 80 per cent of people are aware of the right to
reject in the UK. It is probably the single consumer
right that is most understood as a general principle

in the UK and it therefore seems particularly pivotal
for us to want to defend it going forward. I have
discussed the question of the right to reject with the
Commissioner on two separate occasions and
oYcials have been discussing this with other
Member States and with Commission oYcials
directly. The Commission have indicated that they
recognise just how important the right to reject is,
not only for the UK but for a number of other
Member States, and are keen to try to find a
solution. They have suggested that there may be a
way of retaining the right to reject faulty goods
using general contract law. We have some concerns
as to whether that approach would work in practice,
and when I saw the Commissioner the day before
yesterday she agreed that our oYcials could sit
down with her oYcials and look at why we believe
we have a problem with that particular suggested
solution to the right to reject issue. Hopefully, once
they understand why we continue to have concerns
about that they might be even more sympathetic to
the proposal that we have advanced in Council
working groups, that the Directive should include a
right to reject going forward, so the discussion is
very much live in that sense. I should be clear that
the Commission have not been unhelpful to date;
they are working with us on this issue, but I cannot
at the moment give the Committee 100 per cent
confidence that a solution is going to be found in
this way. It may be if we cannot find a solution that
we have to recognise that maximum harmonisation
in this area is not going to be possible. It is not a
route that I would particularly want to go down
because it detracts from one of our objectives, which
is to try and simplify consumer law as much as we
can across the Union for the benefit of businesses as
well as for consumers. The negotiations, as I say, are
ongoing at the moment.

Q315 Chairman: Certainly when we saw the
Commissioner she seemed to feel that she had found
a solution. Having discussed this with a number of
other people, we were equally uncertain as to
whether the solution would actually work. I think
the real problem is in countries where the right to
reject is in consumer legislation, not in contract law
at all, and that would cause, I think, another range
of problems across the 27 countries as we
understand it. We are going to come to
harmonisation and if you want to comment on that,
do. Lord Inglewood is going to pursue some of these
issues about the diYculties caused by maximum,
minimum or partial harmonisation.
Mr Thomas: Lord Inglewood, just before you do ask
me a further question, I wonder if I may add one
word of explanation to the second one of your
opening questions as to why we have concerns about
the current four Directives and are therefore
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supportive of the current Directive being prepared.
That is just to point out that the four Directives in
question were all agreed between 1985 and 1999
and, as the Committee will recognise, there have
been huge changes to the way consumers go about
buying goods, and indeed services. The impact of,
for example, online auctions or just the huge rise in
the number of people shopping across the internet
have been very significant, so there is that issue. The
other point I should have made is that the four
Directives have diVerent definitions of, for example,
key terms, so if we could get some standardisation
of those terms that would also help in terms of
business. I apologise.
Lord Inglewood: Not at all. That is helpful.

Q316 Lord Lea of Crondall: On the last point, the
Minister says that there has been huge change. What
data are available about this change and perhaps we
could find out what data you are referring to?
Mr Thomas: Let me try and give one example. We
are in the UK, so the Commission was telling me,
and our information is suggesting this is true, the
biggest user so far of internet services compared to
the rest of the Union. I am happy to give the
Committee some further information on that. Our
expectation is that use of the internet will continue
to rise very substantially. If you think about the
music market, for example, people are downloading
music, whereas just four, five and certainly ten years
ago, people were buying CDs or cassettes. That one
area of goods and services has changed enormously.
I do not know if Guy wants to add anything in
terms of the research basis.
Mr Horsington: We have looked at the information
which is already out there as to what percentage of
consumers do shop cross-border and, as the
Minister said, the UK is considered to be one of the
most active cross-border shopping nations. Overall
seven per cent of the EU population shop cross-
border and that rises to 13 per cent where they have
a home internet connection. Clearly, the intention of
this Directive is to be fit for purpose in the future
as more and more people shop cross-border. We
have had a look to see to what extent the single
market in this area is business-to-business or
business-to-consumer. We have not been able to find
any specific figures about that but we are continuing
to try and delineate between those two areas. It
clearly looks as if we want to encourage cross-
border shopping between business and consumer
and the internet is the forum which makes that most
likely to happen. We can provide further details and
statistics on that.
Mr Thomas: Music downloads represent about £100
million of consumer spending already, so if you buy
a CD that is covered; if you download music that
is not covered currently under any of the Directives.

Q317 Lord Inglewood: On that point, are we
equally one of the principal vendors as well as
purchasers across borders?
Mr Thomas: I will have to check that information
but I am happy to see if we have anything on that.

Q318 Lord Inglewood: It seems to me that the
Government’s position is pretty straightforward, if
I can put it that way, and it sounds slightly like a
parody but I am not sure it really is, which is that
in principle we would favour a fully harmonised
regime subject to the caveat that it is on our terms.
In particular you have indicated that the right to
reject is a line in the sand as far as this country is
concerned. Are there any other, if I might put it that
way, lines in the sand that you might see?
Mr Thomas: There are some other issues which we
are concerned about in terms of varying levels of
concern. For example, there is a proposal in the
draft Directive that there should be a limit to the
liability of faulty goods of two years. In general
terms for most goods that would be reasonable, but
if you are purchasing a boiler, for example, you
would anticipate that that would last much longer
than two years, so that is an issue we are discussing.
As I understand it, the Committee wants to look at
some of the information requirement issues around
the Directive. Again, we have some concerns about
the impact that maximum harmonisation might
have on the requirements that are placed on
financial services companies. There are other issues
in terms of the scope of the Directive, as I have also
hinted at, but I think it would be fair to say that the
issue that has concerned us most to date is the right
to reject.

Q319 Lord Inglewood: Given your entirely fair
description, there must be a reasonable chance in the
real world that perhaps we may not get everything
we want to be able to buy into a fully harmonised
set of proposals. If that does not happen I
understand that we are all agreed that the possibility
of some sort of system of so-called diVerentiated
harmonisation might present a way forward, but I
think I am right in saying that you have already
touched on this when you talked about the problem
of the right to reject and whether or not you could
somehow deal with it under general contract law
rather than consumer protection law. What you are
in fact doing then is creating a diVerentiated market,
so instead of having a single market you then end
up with a segmented market, and that, of course, is
something we do not want. How do you see yourself
squaring with those two aspects?
Mr Thomas: Britain has always supported desires to
make the single market more of one market as
opposed to segmented national markets. The
question is, can we use the desire for maximum
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harmonisation under this Directive to reduce that
level of segmentation still further? As you imply, the
reality is that, in terms of negotiations amongst 27
Member States, we are inevitably going to end up
with a diVerentiated harmonisation response
(terrible mouthfuls of jargon). What we nevertheless
want to do while these negotiations are still very
much live, as they are at the moment, is to push for
as much harmonisation as possible because that will
give businesses which want to expand across the
European Union more certainty about the
requirements that they have to comply with. I was
talking to one particular business this week and they
were describing how they want to expand in the four
other Member States and talking through the legal
costs that they have had to take on just to
understand the diVerent requirements under
diVerent sets of consumer law in those countries.
Similarly, for consumers who perhaps struggle to be
familiar with their own national law, the more
harmonisation we can get (if it is the right sort of
harmonisation) the more chance there is of them
understanding their rights in other Member States’
jurisdictions going forward. We have not given up
on pursuing as much maximum harmonisation as
we can but, as you say, the reality is that there will
have to be compromises to reflect diVerent Member
States’ particular totemic and domestic issues, and
so there will inevitably be some diVerentiation in
terms of the levels of harmonisation.

Q320 Lord Inglewood: But, given this problem,
which I think is a real problem, would it perhaps be
a more eVective solution to the apparent impasse to
go down the so-called “blue button” approach and
have a single harmonised option that would be
available for consumers to opt into if they so
wished, because no doubt small businesses might
then decide they did not want to trade under those
terms, and in this way you would deal with a lot
of the material that is blocking the progress of the
Directive that we are currently discussing?
Mr Thomas: It is a remarkably attractive scenario
but I just think the practical problems of getting
such a “blue button” approach are considerable.

Q321 Lord Inglewood: But are they more than the
other options?
Mr Thomas: I think they are. I do not think you can
get away from the confusion for consumer or the
confusion for business point. Businesses would still
have to know what their requirements were under
consumer protection law in particular Member
States where they wanted to operate and would have
to know the diVerence between that and the blue
button approach. Consumers will have to
understand the diVerence between where they are
trying to buy goods under existing consumer

protection law in their own Member State or in the
other Member State they want to buy the goods
from and the diVerence between that and the blue
button approach. I understand the apparent
attractions of it. I just think in practical terms it
does not solve the problems that we all recognise
with diVerent levels of harmonisation.

Q322 Lord Inglewood: If I may follow with a
slightly tangential point, in practice, in the real
world, the negotiating power is the crucial issue
between the parties in terms of the principle,
whether or not it is a consumer purchase or any
other kind of purchase, but where you have a
business-to-business transaction where one party is,
say, an enormous multinational and the other is a
small micro business, a one-man band, does the
same inequality of bargaining position not apply
and would it not perhaps be better, rather than to
see this in terms of consumers versus business, to
diVerentiate all this in terms of, say, the size of the
contract in question?
Mr Thomas: I think it is most stark in terms of the
consumer and the very big business, but I think it
is still on occasions stark between the consumer and
the small business. Again, I understand the
attraction for wanting to segment the transactions,
if you like, but I just think that would again add a
layer of complexity which would not necessarily be
helpful. Our sense is that, even though it will be
diYcult to get complete agreement in terms of
maximum harmonisation, that is still what we
should be pushing for in the negotiations because
that will help to get a more simple set of laws, even
if it is not a perfect simple set of laws, across the
27 States.
Lord Inglewood: That is very fair. Thank you.
Chairman: Minister, I think Lord Lea wants to
pursue this issue about business-to-business.

Q323 Lord Lea of Crondall: Provisionally, is it
therefore a fair reflection of the Minister’s view
(coincidentally very similar to the CBI’s view) that
to get greater legal certainty for business and
consumer confidence to shop cross-border the
essential focus must be on what the CBI call dealing
with a myriad currently of consumer laws in each
Member State, and that is perhaps going against the
blue button approach, that it would still look too
much like a myriad and that it could be a mirage to
think that you could reduce the myriad by the blue
button approach?
Mr Thomas: I do share that sense that the blue
button solution is not the magic bullet that some
have thought it might be, attractive as it initially
appears. We want to use the appetite that there is
across the Union for the current Consumer Rights
Directive to push for as much simplification as we
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can, as I say, not only to help the business
community but, frankly, also to help consumers.
Our own work on our consumer law review, just
looking at the UK situation, revealed that our own
rules are hugely complex in terms of the current
consumer law set-up. If our laws are hugely complex
and it is diYcult for British consumers to
understand exactly their rights in every situation in
the UK you can understand their diYculties in
wanting to go abroad in terms of other Member
States, so our desire is to use this current Directive
to push for as much simplicity as we can,
recognising, as Lord Inglewood referred to, that we
have to live in the real world and that we are not
going to get perfection in every area because of 27
States coming together to protect their own specific
totemic issues.
Lord Lea of Crondall: Thanks very much.
Chairman: Minister, moving on in relation to this
simplification, one of the areas where we have had
some concern is the general consumer information
provision, and Lady Gale is going to pursue this.

Q324 Baroness Gale: This leads nicely on to this
concern that has been expressed by a number of our
witnesses about “information overload” for the
consumer, that we can give them too much
information and make it much more diYcult for
them. What is your view on the new consumer
information requirements in the draft Directive and
do you consider that there is a danger of
“information overload” for consumers?
Mr Thomas: There is a risk of information overload
for consumers, but let me begin by saying that I
think the idea that there should be contained within
the Directive the requirement that general
information that is put out has got to form a part
of contract terms is a good thing. To give a very
practical example of both the benefits and the risks,
you and I, Lady Gale, would want to watch Wales
beat England at the Millennium Stadium at rugby.

Q325 Lord Kirkwood of Kirkhope: Ooh, diYcult
territory!
Mr Thomas: I think I had some of the Committee
with me until that point! When we went to buy our
ticket from the Millennium Stadium ticket oYce it
would be daft if there were a requirement on that
ticket oYce to give us information saying when our
ticket was going to be given to us and what were the
circumstances in which the ticket would arrive. If,
however, we buy our ticket to watch Wales beat
England online then it is more reasonable to think
that the ticket oYce should say when the ticket is
arriving or how you can pick it up, et cetera. There
needs to be common sense about how information
requirements are deployed to the consumer. As I say,
in general terms I think a general information

requirement should be part of contractual
arrangements and is a sensible additional provision
so long as it is sensibly deployed.

Q326 Baroness Gale: So what is the big concern
then about information overload? Can you give too
much information to the consumer, or is it that if
you give them so much they do not bother to look
at it?
Mr Thomas: If you give lots of information you
deluge people with it and they end up being more
confused. That is certainly one of the concerns that
was expressed to us as part of our consumer law
review. There is an awful lot of information out
there already about both consumers’ rights and
indeed information consumers would want to know.
The question is how you help consumers understand
the absolutely pivotal things and not overload them.
I used the example of the ticket oYce because why
on earth would someone who goes into the ticket
oYce to pick up their ticket need to be given a
separate leaflet explaining what their rights are at
that particular point in terms of the delivery of the
ticket or what the ticket entitles them to? I think if
you are buying your ticket online it is right that you
have some sense of when your ticket is going to
arrive or how you can pick the ticket up if it is not
going to be sent to you.

Q327 Lord Kirkwood of Kirkhope: Can you get
your money back if you lose?!
Mr Thomas: It has happened so rarely—!

Q328 Chairman: It has been put to us, however, if I
can follow up Lady Gale’s question, that consumers
cannot be given too much information because,
although they may not need it at the point of sale,
it is when things go wrong that they need to go back
to the documents and look at what their remedies
might be in relation to the particular purchase.
What do you think about that comment?
Mr Thomas: As I say, we support the suggestion in
the Directive that when there is basic information
being provided that should be included as part of
the contractual terms. I think there is a balance that
one has to strike between the perfectly reasonable
desire, which we would be completely behind, of
wanting to give consumers the information they
need to protect themselves and the requirement that
we place on businesses in terms of the information
they have to provide. The reality is that if there is
an overload of information requirements we will see
that reflected in many cases in terms of higher prices
for consumers. Our sense is that we have to strike
a balance, and it has to be a careful balance, in order
to protect consumers and ensure that where there is
a genuine risk their rights might not be protected by
the business in question they can get redress and
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they know what to do as against putting too many
requirements on businesses.

Q329 Baroness Gale: My next question again deals
with the provision of information when selling
financial services oV premises. How do you respond
to the suggestion that the proposal may reduce the
level of mandatory information to be provided to
consumers when buying financial products oV
premises?
Mr Thomas: We share the concern of the Committee
about the possibility that the Directive would reduce
the level of mandatory information to consumers of
financial services products. We have more rigorous
requirements than those in the Directive and we
would want to maintain those at the moment going
forward. I think, for example, of the FSA’s Key
Facts Illustrations document. The risk would be, in
the way the Directive has been drafted at the
moment, that that information would not be
provided, so that is one of the issues that we are
talking to the Commission about. We would
specifically prefer that financial services were not
included in the scope of the oV-premises provisions
that are in Chapter 3 of the Directive, so, to come
back to Lord Inglewood’s question about the things
that we are concerned about within the Directive, as
I indicated in my answer to Lord Inglewood, this is
one of the areas that we are talking to the
Commission about.

Q330 Baroness Gale: So do you think you are going
to be successful, because I think we have got quite
a high standard of consumer protection in the UK
and if we do not get any changes in this we are going
to have lower protection, with the right to reject, for
example. I think most people recognise, “If it is
faulty goods I can take it back”, but with this we
could have a lower level of consumer protection
than we have now in the UK.
Mr Thomas: Absolutely. That is the worst case
scenario and that is one of the reasons why we are
pushing very hard on the right to reject, but this is
one of the issues that we are also talking to the
Commission about. I think the Commissioner
recognises that what she does not want to see
happen is in some way the current level of consumer
protections in Member States being substantially
reduced. The concern about financial services
products is intense, not only in the UK because of
what has happened but across the European Union
in general as well, so I think there is a will to try
and find suitable solutions, but, obviously, we are in
the middle of negotiations and we have not yet got
there at this stage.

Q331 Chairman: I know Lord Inglewood wants to
come in, but, before he does, how receptive are the
Commission, do you think, to the suggestions about
financial services and the other issues we were
putting to them?
Mr Thomas: As I say, I had a very sympathetic
hearing when I spoke to the Commissioner about
our concerns about the Directive. She knows that
consumer groups and business in the UK are in a
fairly similar place in terms of some of the concerns
that are being expressed from the UK to the
Commission. I cannot give the Committee a cast-
iron guarantee that we are going to get everything
we want, but thus far they have been helpful and
sympathetic to the concerns that we have put. What
they have agreed as a result of the meeting I had
most recently with the Commissioner is for further
direct conversations between British oYcials in my
department and the Commission oYcials who are
working on the Directive. I welcome that level of
collaboration and that desire to engage with us.

Q332 Lord Inglewood: A small point occurred to
me as you were making the previous response. Are
there any Member States which are adamantly
against the right to reject, and, if so, what are their
reasons, please?
Mr Horsington: Yes, there are some countries which
have indicated within the Council that they have a
concern about this. Germany is an example of a
country which does not have a right to reject and
they look at our right to reject and they have
considerable concerns because they see it as being a
very generous protection for the consumer,
especially to the extent that it can extend to minor
defects. When we did discuss it in the Council there
was general support from quite a number of
Member States for a right to reject. Some Member
States already eVectively have a right to reject in the
sense that they give their consumers a free choice
for remedies which are in the existing Sale of Goods
Directive, so we put forward our proposal to include
a right to reject for everybody. There was some
discussion about that and we have yet to come back
to that discussion in the Council working group.
There was support but there are some Member
States who consider that that is perhaps a protection
too far.

Q333 Lord Inglewood: Is there any evidence within
the UK that the right to reject is used semi-
fraudulently by consumers?
Mr Horsington: We have had representations from
business that people do take goods back and claim
that they are faulty and therefore there should be a
right to reject. Sometimes in those scenarios it is just
that they have not managed to work it properly.
With a complex DVD player, for example, they say
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it does not work and then on explanation they find
it is just that they did not read the instructions
properly. Yes, there are occasions of consumer abuse
but we do not consider that they are suYciently high
for us to have to move on the wide support that
there is for a right to reject.
Chairman: We are going to move on to scope. Lady
Perry is going to begin this but you may find
yourself, Minister, with other questions from other
Members as this is an area of concern.

Q334 Baroness Perry of Southwark: Minister, you
have talked a lot about your concerns about scope
already in some of your answers. In the letter that
we have from your department you did mention
specifically the lack of coverage of mixed goods and
services and also the digital download issue. There
are some of these areas, of course, like digital
download, where our own legislation is still
deficient; we do not have strong enough protection
for the consumer in these areas, as was indicated
earlier. Can you tell us any particular way you think
the Directive could be worded in such a way as to
cover your concerns and, again, what support would
you have from other Member States for that kind
of move?
Mr Thomas: As we indicated in our letter, we have
expressed to the Commission disappointment that
the remedies for poor services and digital products
are not covered within the scope of the Directive
thus far. I should say that Commissioner Kuneva
and Commissioner Reding, who is the Information,
Society and Media Commissioner, have together
recently announced their intention to extend
consumer protection and rules to cover licensing
agreements of products like software and
downloads. Thus far the Commissioners want to
keep that work stream separate from this current
Directive. Our own sense has been that if it were
possible to extend the scope of the Directive that
would be helpful, again, in terms of simplicity for
business and consumers alike. I would like to think
that the fact that the Commissioners have just
indicated that they do want to extend consumer
protection rules is an indication that our message
about the scope of the Directive is beginning to get
through, albeit not to the extent that the
Commission thus far have said they will take these
discussions on this Directive and expand them to
include the software digital products services
concerns that we have had, but I think it is a sign
that we have made some progress in discussions with
the Commission. We certainly know a number of
Member States share our concern and consumer
bodies have articulated the same message to the
Commission. We have made some progress but it is
not there as much as we would like it to be thus far.

Q335 Baroness Perry of Southwark: Are there other
Member States that have legislation like ours which
covers the mixed situation? If I buy a boiler, let us
say, that is covered by the Directive, but if I then buy
a three-year contract of service and the chap will not
turn up or does not know how to service it when he
gets there, that is really vitiating the value of the
sale, is it not? How much do other Member States
have the same legislation which allows them to
complain?
Mr Thomas: I do not know if Guy has studied the
other 26.
Mr Horsington: Not in great detail but we are aware
that there are some Member States which rely solely
on the European consumer Directives for their
consumer protection framework, whereas there are
other Member States, such as ourselves and Ireland,
which have legislation which goes back over a
significant period of time, so there are clear
diVerences. My feeling would be that there are
Member States which do cover the types of
contracts and concerns that you suggest, and indeed
our own legislation probably does in some areas, but
the diVerences are great and that is what leads to
considerable problems for consumer and business
alike.
Mr Thomas: Lady Perry, you quite rightly said that
our own law needs reform. That came across
extremely clearly to us as a result of the consumer
law review that we initiated 18 months ago or so.
As I think the Committee is aware, the Prime
Minister has committed us to a consumer White
Paper by the summer and reform of consumer law
is one element that we are looking at including
within that paper.

Q336 Chairman: Minister, before I bring in Lord
Lea can I pursue the points you have just made?
When we saw the Commissioner a week or two ago
one did get a sense almost that they were still
thinking about the issues and you describe them
now bringing other areas into the thinking of the
Directive. There is a sense that a review of the scope
and another look at this might be helpful. How
much do you think this is really pressed by the
political will to try and get this through rather than
the capacity to think through a directive that would
really solve the issues across Europe?
Mr Thomas: The immediate political imperative is
the European elections. Quite clearly we are not
going to have a new Consumer Rights Directive by
the elections, so I do not think in a sense the appetite
of the Commission to make progress in terms of a
directive is governed by a political timetable as such.
They do want to make progress and our sense is that
the Swedish Presidency, which will take over on 1
July, are interested in this dossier and will also want
to see if they can make progress. Council working
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group discussions in this area have been fruitful to
date. I think we have made some progress, as I have
described, in the discussions with the Commission,
and they do want to try and find solutions to some
of the issues certainly that we are raising in the UK
and in other Member States, so I think there are
opportunities to continue to push for improvements
in the Directive. I am not sure I am a complete
supporter of the idea of “Let us go back and start
all over again” because I think it risks losing the
political support and the momentum that there has
been within the Parliament, the Commission and
Member States for trying to make progress on the
Directive. However, we are certainly going to use the
various discussions that have come up to continue
to push our arguments as hard as we can.
Chairman: That is really helpful to have on the
record where you feel your own negotiations are
going.

Q337 Lord Lea of Crondall: Minister, this question
is about scope, and I suppose the scope of my
question might be a bit broad, but, arising from
what you have just said, and I suppose one matter
of urgency, was that the Commissioner was saying
that she wanted to work until the final hour when
she leaves the oYce, and I guess it is more than
likely that there will be a new Commissioner, so I
suppose that is relevant. In this pause, if that is a
fair word, and we are looking at scope, do you think
we could take this opportunity to do the best we can
to get a better statistical handle on what on earth
we are talking about? If we were discussing policy
on the railways or the problems in the hospitals we
would have lots and lots of statistics, but as a
consumer of statistics I am amazed that this seems
to be so patchy and inadequate. The basic
framework, as I understand it, is this business-to-
business across frontiers in Europe, there is
business-to-consumer and then there is a sort of
consumer-to-consumer, in other words, the natural
persons are just selling each other services for
putting up a fence or whatever it may be, but even
that can become cross-border if you are improving
someone’s house in Lot-et-Garonne or wherever. Is
that the inherent diYculty about knowing what we
are talking about? It is easy to say that we are clear
what the scope of this is; it is business-to-consumer,
but there are all these grey areas or developments
in scope by conscious decision as well as the world
moving on through electronic communications and
so on. Do you think we can up the priority in
talking to Commission oYcials to get a better
statistical framework in place?
Mr Thomas: On the statistical framework, this is one
of the reasons why we have supported the European
Parliament’s calls in terms of improvements to the
impact assessment, trying to see greater clarity on

the costs and benefits of the Directive as it currently
stands. I think we do recognise the Commission’s
fundamental argument as to why reform is necessary
of the existing four Directives and that is the
complexity that results from just having minimum
harmonised directives and all the additional
consumer protections that are added on in one
Member State compared to a diVerent Member
State. The point they make, quite rightly, which we
would be extremely sympathetic to, is that that
complexity makes it diYcult for the business
community, particularly those who want to set up
overseas, and it makes it diYcult for the consumer
to know what their rights are overseas, and therefore
we need to crack on and try to find solutions to the
problems. The diYculty, once you get into the detail,
as we have just described, of how you future-proof
what we come up with in terms of this Directive is
a real challenge because the consumer markets are
changing so fast as a result of the digital era. I do
not think we are ever going to have a perfect
statistical framework is the truth but your point and
the Committee’s broad point about the need to get
that impact assessment and that statistical
framework as rigorous as we can we would support,
and we have, as I say, been doing work ourselves to
look at what the impact would be on the UK of the
Directive and that is why the areas that I have
described where we have concerns we have been
pushing on as hard as we can.

Q338 Lord Lea of Crondall: Just to narrow it down
to one point to take away possibly on the statistical
search, many areas covered by BERR are, of course,
diVerentiated to some degree, from small firms to
medium sized firms to big firms, and in terms of
trading it is about recognition of where it is—five,
ten, 20, 50 and all this business, and we obviously
have statistics reflecting that. When we look at small
firms we know that some of them are really below
the radar but they are adding up to quite a lot.
Could it be that instead of setting up a huge
statistical programme which might take a long time
there could be more sample surveys because I am
very worried that we do not often seem to know
what we are talking about? We know what we are
talking about in principle but in terms of numerical
results and eVects we do not actually know what we
are talking about. I have put it in slightly—
Mr Thomas: Provocative terms.

Q339 Lord Lea of Crondall: Yes. I did not mean it
in any other terms.
Mr Thomas: I think we do have a reasonable view
of what we are talking about; let me just put that
on the record. We have done a substantial amount
of work to inform our thinking and the comments
that we have put back to the Commission. Part of
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the reason why we are pushing as hard as we are in
terms of the scope of the Directive in terms of
services is that we know that the huge use of services
as opposed to goods and the balance between
consumption of services as opposed to consumption
of goods by UK consumers have changed over the
last ten to 20 years and that is why we want to see
change if it can be secured within the Directive.
There are some ways in which the Directive does
currently help in terms of services, cooling oV
periods being just one example. The problem is that
the remedies are not there in terms of services and
that is why we continue to make the argument that
we do. You can always have better statistics and I
think you are right to challenge us and the
Commission to continue to work in that area, and,
as I say, we are encouraging them to do that in terms
of the impact assessment, but we are clear that on
the issues that I have explained to the Committee
that we are pushing on hard with the Commission
we have got strong support for our position from
consumer groups in the UK and from the business
community, and I hope that gives further confidence
to you, Lord Lea, about the negotiating stance we
are taking.
Chairman: Certainly, Minister, when we looked at
consumer credit there were a number of other issues
that impeded the development of businesses
elsewhere, not the least being things like language
and the legal framework, and we really want to talk
a little bit about legal frameworks because we do
have the common framework which is alongside the
Directive, and Lord Kirkwood wants to pursue
some of the issues around unfair contract terms.

Q340 Lord Kirkwood of Kirkhope: Can I start with
a couple of process questions just to help me get this
framed in my mind? Speaking for myself, I think the
Government’s position is perfectly robust and
sensible. You have said clearly that there are not
guarantees and I think people understand that; it is
all about the balance of advantage between partial
harmonisation and full harmonisation. What is the
timescale for this? You adverted earlier to the
Swedish Presidency. I bet you a fiver that this takes
longer than the Swedish Presidency. If you asked me
to guess, and I am not a European expert, we are
talking about two years before we come to the real
hand-to-hand fighting involved in getting this
pinned down. It is a hypothetical question and it is
diYcult for you to know, but realistically when do
you think the end game will arrive where you or
your heirs and successors in your department will
get up one morning and say, “Yes, this is to our
advantage”, or, “No, it is not to our advantage”?
When will that day dawn, best guess, in your
estimation at the moment?

Mr Thomas: In terms of the final end game I think
the timescale you describe of a year to two years is
not unreasonable. My own view now, having been
a minister for getting on for six years, is that the end
game on Commission negotiations is always with
you and the hand-to-hand fighting starts from the
minute you agree that a directive is going to be
taken forward. I use your terminology. To be fair to
the Commissioner and Commission oYcials, it does
not feel like hand-to-hand fighting.

Q341 Lord Kirkwood of Kirkhope: Yet.
Mr Thomas: It feels like they are wanting to do the
right thing and they recognise the concerns that we
have and are trying to find ways through that.
Genuinely, it does not feel like hand-to-hand
fighting but what you cannot do is sit back, relax,
not engage, not do the work, and that is not the
approach we are taking—

Q342 Lord Kirkwood of Kirkhope: No, I was not
suggesting that.
Mr Thomas:— and I recognise you were not
suggesting that. You are right to say the end game is
some way oV and I think it is right that a substantial
amount of time, not just my time but the Secretary
of State’s time, who was in the meeting with the
Commissioner that I referred to, and oYcials’ time
is spent going through the detail and talking to
consumer groups and business groups in the UK
and other stakeholders about what the Directive
potentially means.

Q343 Lord Kirkwood of Kirkhope: I guess the legal
question might be addressed to Mr Baker. If you or
your heirs and successors did get up on the Monday
morning in question when the end game had
arrived, do you have the power to stop this?
Mr Baker: I think that is a political question, to be
honest. It is going to come down to a QM blocking
minority.

Q344 Lord Kirkwood of Kirkhope: This is a very
hypothetical question, I guess. We would have the
power if we were in a blocking minority but we
could not do it ourselves, so this could all be done
over our heads, push into shove?
Mr Thomas: Potentially, but that is not the scenario
that it feels like we are in at the moment, I have to
say. I made very clear where Britain stands on the
right to reject, for example, to the Commission.

Q345 Lord Kirkwood of Kirkhope: Is that a red line?
Mr Thomas: Yes, it is a red line for us. We would
want to protect the right to reject, absolutely. There
is a considerable amount of work that has been put
in on this dossier by ministers and oYcials around
the right to reject.
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Q346 Lord Inglewood: Could I just make a point in
response to Lord Kirkwood’s question about
whether or not we could block it, and you said by
ourselves we could not, but equally that means that
another Member State that had a diVering view
from us alone could not block us? Is that not
correct?
Mr Thomas: That is also true.

Q347 Lord Kirkwood of Kirkhope: Can I ask you
to think about the Unfair Contract Terms Directive
because there is an established corpus of law in the
United Kingdom that is really quite highly
developed and if, for example, I were a member of
the Financial Services Ombudsman operation, I
would be looking with some suspicion about what
might be heading in my direction if this all happens
the way it is currently framed because they have
powers which potentially would be substantially
interfered with. Is the Unfair Contract Terms
Directive something that is sensible for us to think
about? Is it potentially another red line that we
might think about, and would we be better oV
sticking with the lesser degree of harmonisation and
the original Directive that covers unfair contract
terms at the moment rather than moving as the
Directive suggests?
Mr Thomas: We have been working very closely with
the OYce of Fair Trading and with the Financial
Services Authority and the Financial Services
Ombudsman to go through any areas of concern
that they have. We have already got assurances from
the Commission that national authorities like the
OFT, like the FSA, can continue to be able to
publish what is currently described as “non-binding
guidance” on unfair contract terms. I think the
concerns around the powers or abilities of the
Financial Services Ombudsman to act have reduced.
Certainly, we are not being advised that they are as
worried any longer about the potential scope of the
Directive and have had some reassurance about
that. This is an area we continue to watch very
closely for the reasons you describe. Can I just go
on to the unfair contract terms point? As you
recognised, there is already a list of unfair terms in
the Unfair Contract Terms Directive where there is
guidance given to businesses. What this Directive
seeks to do is to provide a clear list of terms which
are considered to be unfair, so not just the guidance
point that is there already but complete clarity that
terms are unfair, and, secondly, to oVer a set of so-
called “grey terms” which would normally be
considered to be unfair unless business could
provide clarity as to why they were not unfair in that
particular case, so that potentially strengthens
consumer protection still further. We recognise,
from the very point you started with, that we have
to go through the detail on this very carefully to

protect our own existing Financial Services
Ombudsman, et cetera, but our sense is that the
concerns initially that the UK had on this are not
as great as we had first feared. Is that right, Guy?
Mr Horsington: That is absolutely right. I would say
that this is a chapter where for other Member States
there is a great deal of concern about full
harmonisation and if I were to make a guess I think
this is the most challenging area on which to get
agreement that full harmonisation is appropriate
here. There is a lot of concern from other
Member States.

Q348 Lord Kirkwood of Kirkhope: If I could just
come back to your helpful answer about financial
services, are you going through the other
organisations that could be aVected in the same way,
because there are others in this country with the
same approach, and trying to speak to them
individually to get comfort from them that they are
happy with the direction of travel of the discussions?
Mr Thomas: When we develop our position in
response to particular suggestions from the
Commission we talk across Government with not
just government departments but particular
authorities. We have, as I say, worked with the OFT
and the FSA in terms of drawing up our position,
so again I hope that gives the Committee some
confidence that there is the aspiration of a joined-
up approach being delivered and followed through
on. Obviously, we then try and download to those
key authorities how discussions are going on within
working groups and with other bodies.

Q349 Lord Kirkwood of Kirkhope: Finally from me,
you referred earlier to the black list/grey list system
that is proposed. The responsibility for future-
proofing that will be by a process of comitology and
there are some of us that think that that is a little
bit opaque in terms of what might happen in the
future. What is the Government’s position on that?
There must be other, more transparent ways, one
would think. Some of these changes, moving unfair
contract terms around from black lists to grey lists
and out of grey lists, could have dramatic
consequences in some niche markets, so can we have
some comfort that the process for overseeing the
future use of black and grey lists that the Directive
is implementing is going to be suYciently sensitive
to take care of concerns in the United Kingdom that
might emerge in the future?
Mr Thomas: I think we would be in a fairly similar
place to the Committee on that. We can see the
benefits of using the comitology route but we would
still want a substantial role for Member States in
discussions about changes. Far be it from me, my
Lord Chairman, to suggest a recommendation from
the Committee’s report, but frankly it would be
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helpful if you alluded to this in your
recommendations.
Lord Kirkwood of Kirkhope: I think we get the point.
Chairman: I think this is likely, bearing in mind what
is on the record already in your addition.

Q350 Lord Lea of Crondall: We have touched on
this oV and on right through the last hour and it has
been very illuminating, but perhaps I can put this
question in my own terms about clarity of consumer
rights and information for consumers. You wrote to
us, Minister, on 26 March, saying that BERR were
developing a consumer rights campaign for launch
at the end of the summer and then there would be
a White Paper on consumer policy. You went on to
say that at EU level the proposed Directive would
require Member States to take appropriate action to
inform consumers of their rights. If we take your
own proposed statement, will it be totally inclusive
in the sense of all the diVerences? If you buy a house,
that is diVerent from buying a lawnmower, diVerent
from repairing a cooker, diVerent from a financial
service and so on. You are going to develop a paper
which covers everything but subsumes the European
debate within that?
Mr Thomas: If I may separate out the White Paper
from the consumer awareness campaign that we
think we need to do, my sense is that there is some
awareness of some rights within UK consumer law
amongst consumers, and I gave the example of the
right to reject, in terms of what the Law
Commission found, which is that about 80 per cent
of UK consumers have some awareness of that
right. There are other rights, such as the right to
receive information, that collectively, I am sure, if
we sat down and went into some detail, we could
think of that consumers ought to be aware of. What
we want to try and achieve is much greater
awareness of the basic rights that consumers have
so that they have those at the back of their mind
when they are buying a service or a good and are
therefore asking the questions in those areas that
they need to when they are going into a shop or
when they are looking online at a particular product
or service that they are trying to buy. You are right
when you say that we cannot hope to spell out every
single consumer right for a house purchase or every
single consumer right for a washing machine
purchase, but what we are hoping to do is give
greater awareness of the basic rights that underpin
our complex laws so that people at least have in
mind a basic sense of those rights and I hope that
that will help them to challenge businesses when
they are trying to buy goods where they are worried
as to whether they really know what is going on and
give them some confidence that if there are problems
they can get those sorted out. We are obviously
looking at the detail of what such a campaign might

look like. We cannot just run it on our own; we have
to run it with the support of business and consumer
groups, so we have been talking to diVerent parts of
the business community and consumer groups with
that in mind. I think there is an issue about
consumer education more generally and the extent
to which we need to get this into schools, so we are
looking at those issues as well. A White Paper will
inevitably touch on those issues as well as ranging
slightly more widely.

Q351 Lord Lea of Crondall: Thank you. Can I just
ask whether the people drawing up this White Paper
will be assisted in their focus by some sort of survey
of what we think consumers’ main problems are? I
guess where most people might go ballistic is when
the plumber comes to fix a pipe and makes it worse
and then refuses to do anything about it. It is all
very well to say there is redress but redress is very
diYcult, so will you be hitting the points where the
consumer really thinks there is a problem?
Mr Thomas: I hope so. That is certainly what I am
trying to achieve with it, Lord Lea. You can be the
judge of that when we publish it.

Q352 Chairman: You have given us more than the
due time, Minister, for which we are very grateful,
but if I could just return to this question of
comitology so that we have this on record, Mr
Horsington mentioned that this was one of the
chapters that was causing problems with other
Member States. The evidence we have received is to
do with the fact that some of this may not be
responsive to national cultural issues and the speed
of change. If the solution is comitology what do you
think we should do to ensure that those things are
covered in negotiations about changes of the terms?
Mr Thomas: As I indicated before, we would not
want to accept completely that comitology is the
solution. We want some reassurance about the role
of Member States in the process going forward.

Q353 Chairman: What would you see as that, so
that we are clear on the record?
Mr Thomas: We want to hear what the Commission
is going to propose in a bit more detail.

Q354 Chairman: But if you were proposing to them
what would you be proposing?
Mr Thomas: We have not got down into the detail
on that but there are structures which the
Commission can use to make sure Member States
are kept informed and have a proper way of getting
concerns addressed, so in a sense the ball is back in
the Commission’s court in this area—

Q355 Chairman: So you are really asking them
questions?
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Mr Thomas:— so we will wait to see what they come
up with.

Q356 Lord Inglewood: Would it not be the case that
you want to see the decision-making taken by
representatives of the Council rather than by
representatives of the Commission, and in particular
would you think it appropriate for the European
Parliament to have a role in looking at what is
agreed?
Mr Thomas: I am sure there is a role for the
European Parliament. They are already heavily
engaged in looking at the detail of the Directive. If
you will forgive me for saying so, I think my job in
this particular context is to protect this particular
Member State’s opportunity to engage in the
process.

Q357 Lord Inglewood: But, in terms of the
comitology process, you want it to be transparent
and you want the decisions to be taken by the
Council Member State representatives and not by
Commission representatives? Is that not right?
Mr Thomas: We certainly want it to be transparent
and we certainly want Member States to be very
actively engaged in the process with the
Commission.
Chairman: Thank you very much indeed. Minister,
we are immensely grateful that you have given us so
much time. You can see that we are ploughing
through this in some detail. We hope to make our
report before the recess. Clearly, a lot of issues will
not have been resolved and it will be fairly well in
the middle of debate, but we are hoping that our
report will help that debate and we hope that it will
help the Government in the way it is taking this
forward, so I hope you can look forward to what
we have to say, but again thank you very much for
spending so much time with us.
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Memorandum by the Association of British Insurers

Introduction

1. The Association of British Insurers (ABI) welcomes the opportunity provided by the Select Committee on
the European Union of the House of Lords to comment on the European Commission’s proposal for a
Directive on Consumer Rights (the Directive). If the Committee would find it useful, we would be happy to
elaborate on any of the answers provided below, either orally or in writing.

2. The ABI is the voice of the insurance and investment industry. Its members constitute over 90% of the
insurance market in the UK and 20% across the EU. They control assets equivalent to a quarter of the UK’s
capital. They are the risk managers of the UK’s economy and society. Through the ABI their voice is heard
in Government and in public debate on insurance, savings, and investment matters. And through the ABI they
come together to improve customers’ experience of the industry, to raise standards of corporate governance
in British business and to protect the public against crime. The ABI prides itself on thinking for tomorrow,
providing solutions to policy challenges based on the industry’s analysis and understanding of the risks we
all face.

Executive Summary

3. The Directive is a welcome initiative to improve the consumer protection rules operating across Europe.
Although it has a limited application to the insurance industry, the applicable provisions are of key interest to
us. We urge the Committee and UK Government to carefully consider the impact of the Directive’s provisions
on the Financial Services Authority’s current rules. We have serious concerns about the impact of the proposed
Directive on the pensions market and submit that it is essential that nothing in the Directive should aVect the
ability of contract-based pension schemes to auto-enrol employees.

Answers to Specific Questions

4. Below we set out answers to the specific questions posed by the Committee. We have not answered all of
the questions but those of particular relevance to the insurance industry.

Question 1: To what extent is it necessary to update and simplify the existing rules and, if so, why should this be
achieved through the replacement of four Directives by a single Directive?

5. The eVects of the ongoing financial crisis mean that restoring consumer confidence is vital if we are to
recover from the economic downturn. The ABI believes that the current consumer acquis is outdated and that
simplifying the European regulatory framework and improving its quality and coherence has the potential to
boost the confidence of consumers to shop across borders. The result of this should be that the benefits of the
Single Market are extended to new consumers and traders.

6. There are inconsistencies between the Directives making up the consumer acquis and the minimum
harmonisation approach that they adopt which has resulted in diVerences in rules between Member States.
The single, coherent set of rules proposed in the Directive oVers consumers a consistent set of rights and
businesses reduced barriers to trade.
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Question 2: Should a single horizontal Directive be desirable, what should its objective be? Where should the balance
between a high level of consumer protection and the functioning of the internal market (for both companies and
consumers) lie?

7. A single horizontal Directive is desirable and it should, as stated in the Directive, aim to contribute to the
better functioning of the internal market by enhancing consumer confidence and reducing the reluctance of
business to trade across borders. To date, consumer groups have raised concerns that the Directive will result
in a reduction in the level of consumer protection in the UK as a result of the maximum harmonisation
approach but these groups neglect the benefits of having similar consumer rights across Member States. The
insurance industry will face increased costs as a result of some of the provisions in the Directive but will benefit
from the maximum harmonisation approach. In our submission, the Directive should be seen as striking the
appropriate balance between two complimentary public policy goals.

Question 3: How consistent is the draft Directive with the Commission’s broader work on contract law such as the
Common Frame of Reference?

8. There are a number of important diVerences between the Common Frame of Reference (CFR) and the draft
Directive in terms of structure, definitions and the level of protection. The Directive has lower protections than
the CFR in terms of legal guarantees and withdrawal periods. It is important to note, however, that the CFR
has not yet been completed so it is too early to determine the extent of any inconsistencies.

Question 5: To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With
reference where possible to practical examples, what do you consider to be its strengths and weaknesses to be?

9. The full harmonisation approach adopted in the proposed Directive will go a substantial way to decreasing
the fragmented and inconsistent framework of consumer protection rules operating across Europe. This would
reduce transaction and compliance costs for businesses as they would be able to market and sell products and
services across Member States under a single regulatory regime.

10. If a minimum harmonisation approach were adopted, the proposed Directive would not increase the
confidence of consumers to shop cross-border as Member States are likely to “gold plate” the Directive. The
result would be that the current inconsistencies in consumer protection frameworks would remain,
undermining the purpose of the proposed Directive. Confident consumers purchasing products and services
across Europe is good for intra-European trade flows, the Single Market and the European economy as a
whole.

11. There is, of course, a diYcult balance to be struck between the potential costs of a reduction in consumer
rights if a maximum harmonisation approach were adopted and the potential benefits that maximum
harmonisation might oVer. On balance, the ABI is of the view that the benefits (increased intra-European
trade, decreased business transaction and compliance costs and an increase in the confidence of consumers)
are likely to outweigh any costs.

Question 6: Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear?
To what extent should the provisions apply more broadly to other consumer legislation, such as the timeshare
(94/47/EC) and package travel (90/314/EC) Directives?

12. The scope of the proposed Directive is both appropriate and suYciently clear. It should certainly not be
widened to apply to financial services and insurance any more that it already does. It is important to note that
the insurance sector is governed by a large number of European Union Directives, including the Insurance
Mediation Directive, Distance Marketing Directive and specific Directives covering both the life and non-life
insurance industries. These Directives are aimed at ensuring that consumers can have confidence in the
European insurance market and the individuals and firms operating within it.

Question 8: What are your views on the provisions regarding consumer information and the right of withdrawal for
distance and off-premises contracts including: the information requirements; the length of the withdrawal period; the
modalities for exercising the right of withdrawal and associated obligations; the exceptions from the right of withdrawal;
and the overall exceptions from the provisions?

13. Article 13 of the Directive provides that if the trader has not provided the consumer with the information
on the rights of withdrawal, the withdrawal period will expire three months after the trader fully performs his
other contractual obligations. The equivalent provision in the UK can be found in the Financial Services
Authority’s (FSA) Conduct of Business (COBS) Rules COBS 15.2.4G. The eVect of the FSA rules is that the
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consumer retains a right of withdrawal from the contract in perpetuity. The provision in Article 13 of the
Directive is likely to provide firms with more certainty given the defined period of consumer withdrawal but
we have a concern that this may not align with the FSA’s Treating Customers Fairly initiative.

Question 10: To what extent is it appropriate to exclude negotiated terms even if any of those terms appear on the
“black list” of terms always considered to be unfair?

14. In the United Kingdom, although the “black list” approach as reflected in Annex II of the Directive is a
new concept, we do not have any concerns about the terms that have been included in it and do not see any
circumstances in which the terms included in Annex II could be considered fair. For this reason we do think
it would be appropriate to exclude these terms even if negotiated with the consumer. Some clarity of the
provisions in Annex II may be required. For example, Annex II (b) and (e) appear to contain two concepts
and it might provide additional clarity to divide these into separate new provisions.

Question 11: To what extent are the lists as proposed suitably comprehensive and are the general principles for
additional terms robust enough?

Content of the lists

15. The inclusion of both a black and grey list of unfair contract terms provides useful clarity to product
providers and both lists are suYciently comprehensive to provide useful clarity to both consumers and
businesses. In our submission, however, some of the specific wording of individual terms in Annex III needs
amendment and we have set out our suggestions for amendments in Appendix One.

Flexibility of the lists

16. In terms of the flexibility of the black list reflected in Annex II, we believe that once a term has been
included on the list it will be very diYcult to remove it and do not have any concerns with this. However, this
means that clarity around the process that the Commission and UK government will use to consult
stakeholders on proposals for terms to be added to Annex II is absolutely essential. It will also be important
to avoid excessive additions to Annex II in the course of negotiations on the Directive.

17. In our submission, the UK government needs to provide clarity on the process it intends to use to consult
UK stakeholders if the Committee on Unfair Contact Terms (established under Article 40(2) of the Directive)
receives a proposal from another national authority to include a contract term in either Annex II or III. It is
essential that business groups are able to make representations to the government to inform the UK position
to be taken in the Committee, given the potential for substantial business compliance costs to arise if an
additional term were to be included. It is also important to note that in the UK there is a wide range of
government agencies with powers to deem terms as unfair. For example, both the OYce of Fair Trading (OFT)
and the FSA have powers under the Unfair Terms in Consumer Contracts Regulations 1999. There will need
to be eVective collaboration between government departments to ensure the Government’s consultation with
stakeholders is useful.

18. It is also not clear what the eVect of the Directive would be on decisions that UK regulators (and regulators
in other Member States) have already made in relation to unfair contract terms. For example, the OYce of
Fair Trading has already made determinations on the fairness, or otherwise, of contract terms under the
Unfair Terms in Consumer Contracts Regulations 1999. Some terms that are included in the UK regulations
are not included in the Directive (for example, irrevocably binding the consumer to terms with which he had
no real opportunity of becoming acquainted before the conclusion of the contract—Schedule 2, paragraph
1(i)). It would be useful to clarify the eVect of the Directive on those terms already deemed unfair but not
included in Annex III.

19. We are concerned at the use of mandatory language in Article 39(2), ie “in light of the notifications received
under paragraph 1, the Commission shall amend Annex II and III”. Although the mandatory language in
Article 39(2) may be designed to support the maximum harmonisation approach adopted by the Directive it
may prove problematic. In our submission, the Commission should not be required to amend the terms in
Annexes II and III merely as a result of a notification by a competent national authority that a term has been
found to be unfair in that Member State. It is conceivable that the Committee might be notified of terms that
have been found to be unfair by competent national authorities but which, in the Committee’s determination,
should not be added to either Annex II or Annex III of the Directive. The positive requirement on the
Commission to amend the Annexes has the potential to undermine the deliberations undertaken by the
Committee.
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20. We would prefer to see discretionary language used in Article 39(2), ie “in light of the notifications received
under paragraph 1, the Commission may amend Annex II and III”. Alternatively or in addition, consideration
should be given to the inclusion within the Directive of a process by which the term that has been found to be
unfair by the national authority is reconsidered by that body in light of the deliberations of the Committee.

Question 12: Is the procedure for determining when a “grey list” term (those “presumed to be unfair”) can be used
sufficiently clear?

21. Yes.

Additional Issue—Article 45

22. We have serious concerns about the potential eVect of Article 45 of the Directive and its introduction of
a prohibition on inertia selling. This has the potential to seriously undermine the ability of contract-based
pensions to automatically enrol employees. Indeed, from 1 January 2012 UK employers will be legally obliged
to automatically enrol employees in contract-based pensions pursuant to the Pensions Act 2008.

23. Prohibitions on inertia selling have already been transposed into UK legislation through regulations
resulting from the Distance Marketing Directive and the Unfair Commercial Practices Directive. The ABI has
been working with DBERR, the Department of Work and Pensions and Ministers in an eVort to remove
prohibitions on inertia selling from the relevant regulations in an eVort to ensure that contract-based pension
schemes would legally be able to auto-enrol employees. We have also worked closely with the FSA to ensure
that the COBS inhibiting inertia selling are appropriately amended.

24. The decision by the Government to amend the current regulations needs to be seen against the background
of the substantial work undertaken during 2008 by the UK Government, European Commission and ABI to
ensure that bans on inertia selling contained in current EU Directives would not apply to contract-based
pension schemes. We understand that this was confirmed by an exchange of letters between the Director
General of the Commission’s Directorate-General for Health and Consumer AVairs and the Director General
of the Department of Work and Pensions. These letters confirmed, we understand, that auto-enrolment did
not constitute a commercial practice and therefore falls outside the scope of current EU Directives and the
relevant UK legislation incorporating these into UK law.

25. In our submission, it is absolutely essential that nothing in the whole of the proposed Directive, including
Article 45, aVect the ability of contract-based pension schemes to auto-enrol employees.

26. We are also concerned that Article 45 of the proposed Directive has the potential to prohibit tacit renewals
of insurance contracts. In the UK, the FSA’s ICOBS Rule 3.1.17 provides that (a) firms must not enforce, or
seek to enforce, any obligations under a distance contract against a consumer, in the event of an unsolicited
supply of services, the absence of reply not constituting consent; (b) this rule does not apply to tacit renewal
of a distance contract.

27. Tacit renewals provide useful protection for consumers. Where insurance cover is compulsory (for
example, motor insurance) a tacit renewal ensures that consumers do not unknowingly break the law (for
example, by driving a motor vehicle without insurance).

31 March 2009

APPENDIX ONE

COMMENTS ON UNFAIR CONTRACT TERMS CONTAINED IN ANNEX III

1. We have some concerns in relation to Annex III(1)(i) which would presume it to be unfair if a trader
transfers his obligations under a contract without the consumer’s agreement. This clause is similar to a
provision in the UK’s Unfair Terms in Consumer Contracts Regulations 1990, Schedule 2(1)(p). However, the
important diVerence between the two provisions is that the UK regulations provide that the transfer of rights/
obligations is unfair “…where this may serve to reduce the guarantees for the consumer…”. In our submission,
the scope of Annex III(1)(i) should be slightly narrower and not deem a transfer of obligations by a trader to
be unfair unless there is, in fact, some detriment to the consumer as a result. Otherwise, its eVects would be
too broad and would preclude bona fide transfers.

2. We also have some concerns in relation to Annex III(1)(k) which would presume it to be unfair if a trader
included a provision in a contract enabling him to unilaterally alter the terms of a contract including the
characteristics of the products or service. Again, this clause is similar to a provision in the UK’s Unfair Terms
in Consumer Contracts Regulations 1999, Schedule 2(1)(j). However, the important diVerence between the
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two provisions is that the UK regulations provide that the unilateral alteration of the terms of a contract is
unfair “…without a valid reason which is specified in the contract…”. In our submission, the scope of Annex
III(1)(k) should be slightly narrower and not deem as unfair, of itself, an alteration in contract terms where
there is a valid reason for doing so.

3. In the UK, although only the courts can determine what constitutes a “valid reason”, the FSA has provided
helpful guidance to the financial services industry for the term “valid reason” in relation to variation clauses.1

The FSA provides a general indication that a “valid reason” for firms to alter contract variables may be to
respond proportionately to changes in the general law, decisions of the Financial Ombudsman Service or new
industry guidance or codes of practice. Another example provided is allowing a firm to respond
proportionately to a change in the Bank of England base rate, other specified market rates or indices or tax
rates.

4. It is important that insurance companies retain the ability to vary contracts for valid reasons without giving
rise to the consumer having a right to terminate the contract. For example, pension annuities are based on an
annuity rate which is itself based on an assumption that insurance companies will continue to receive
favourable tax treatment. At some stage in the future, the government may decide to remove this tax treatment
and insurers should be able to amend annuity rates for their customers without the customer having a right
to terminate their contract with the insurer.

5. In Annex III(4)(a) we would submit that the phrase “dissolve the contract immediately” should be replaced
with “terminate the contract immediately” to ensure consistency with Annex III(4)(d).

Memorandum by the CBI

The CBI is pleased to comment on the House of Lord’s EU Select Committee inquiry into the European
Commission’s proposed Directive on Consumer Rights.

The CBI believes the Directive has the potential to deliver benefits in two areas: to reduce compliance costs
and provide greater legal certainty for business; and to increase consumer choice and confidence to shop cross-
border. The Directive must follow a full harmonisation approach if it is to fulfil this potential.

The proposed Directive oVers benefits for both businesses and consumers.

The eVects of legal uncertainty and the costs of compliance can be considerable for businesses, particularly
SMEs, when dealing with a myriad of consumer laws in each Member State. This can be a deterrent to oVering
their products and services in some Member States, especially those with a relatively small market. Providing
a consistent set of consumer rules removes this barrier to entry.

For consumers, the benefits come through a common set of rights, giving them the confidence to buy cross-
border, and through greater choice and competition if more firms are attracted into a market.

So both businesses and consumers should welcome a single Directive which aims to reduce national regulatory
diVerences and harmonise key areas of B2C contractual law to improve the eVectiveness of the Internal
Market.

Full harmonisation is critical to securing these benefits.

Full harmonisation pitched at the appropriate level is the key to achieving this goal.

The Directive should be seen as a package that strikes a reasonable balance between areas where protection
for consumers may increase and other areas where burdens for business are addressed. This will inevitably
mean some redefining of the exact rights and responsibilities within the legislative framework.

The benefits of the Directive would be lost if Member States seek to retain exactly the same level of consumer
protection that currently exists.

For example, if harmonisation were to be set at a minimum level, thereby allowing Member States to augment
those provisions domestically, it would simply result in the replacement of one set of diVerences in legislation
with another set of variations, which would defeat the purpose of the Directive.

Those who oppose full harmonisation express concerns that it would bring about a reduction in the protection
oVered to consumers in certain Member States which have embellished the minimum provisions in existing
Directives. The CBI does not believe this will be the case. For the majority of businesses, a commitment to
customer-friendly policies is a significant part of their brand value and they will wish to continue to retain
existing, high levels of protection.
1 See: 3.6-3.10 Financial Services Authority’s Fairness of Terms in Consumer Contracts: Statement of Good Practice.

Available at: http://www.fsa.gov.uk/pubs/other/good practice.pdf
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Instead, we welcome the move in the proposed Directive towards principles-based law which will have the
advantage of allowing greater flexibility and future-proofing, and allowing the emphasis to be on outcomes
rather than prescriptive requirements.

The scope of the proposed Directive should recognise fundamental diVerences between goods and services.

Whilst there are fundamental diVerences between goods and services, it would be beneficial in the interests of
simplification if the two regimes were brought together.

So in principle, the CBI supports the extension of the sale of goods regime to services. But we do not believe
it should be within the context of this Directive at this time.

Instead, the whole issue should be fully debated and assessed, with a robust impact assessment and a separate
proposal brought forward in the future if appropriate. It would be entirely unhelpful if the proposed regime
were to be extended to services more generally at this stage by means of amendment to the current text, without
the necessary full debate of the implications.

The scope of the proposed Directive should not be extended to include digital services, which are altogether
diVerent in nature from tangible goods and are subject to intellectual property rights.

There has been discussion as to whether digital services/software contracts should be included in any extension
of the proposed Directive to services. The CBI believes they should not. Such contracts are totally diVerent
from those for tangible goods or indeed other types of services.

Digital content is usually licensed rather than sold to consumers. Dealing with third party intellectual property
rights in digital content gives rise to a whole range of issues which are complex, specific to those services and
which are entirely diVerent from those covered in the context of the Sale of Goods Directive.

A uniform extension of the provisions of the Directive to software and digital content could risk stifling
innovation, competitiveness and consumer choice; it would not therefore be in the long term interests of
consumers.

This is a complex area which should not simply be regarded as a subset of services generally. At a time when
the Government is keen to encourage growth in the digital environment, as highlighted in the recently
published report on “Digital Britain”, it would be unfortunate if unnecessary restrictions were imposed on the
sector as a result of this proposal.

I trust these comments will prove useful to the Committee in its inquiry.

5 May 2009

Examination of Witnesses

Witnesses: Ms Maggie Craig, Director of Consumer Strategy, ABI, Mr Harold Gay, Trading Law Manager,
Alliance Boots, and Chairman CBI Consumer Affairs Panel, and Ms Linda Jackson, Senior Legal Adviser, CBI,

examined.

Q358 Chairman: Good morning. Perhaps you
would like to state your names for the record.
Ms Craig: My name is Maggie Craig. I am the
Director of Consumer Strategy at the Association
of British Insurers.
Mr Gay: My name is Harold Gay. I am the Trading
Law Manager for Alliance Boots, but I appear here
today as the Chairman of the CBI Consumer
AVairs Panel.
Ms Jackson: My name is Linda Jackson. I am Senior
Legal Adviser at the CBI.

Q359 Chairman: I realise you are from diVerent
organisations. Would anybody like to make an
opening statement?
Ms Craig: I would like to make one very brief point.
We welcome the initiative. We believe it is primarily
a goods Directive, so we are comfortable that the
scope does rightly exclude financial services and
insurance to a large extent. We have a couple of

concerns, particularly on the prohibition on inertia
selling. I would really like to pick those up later
when they arise at appropriate moments in the
questions, but I just wanted to flag that at the
beginning.
Mr Gay: My Lord Chairman, I would just like to
say thank you for allowing us to come and talk to
you. For us, maximum harmonisation is the prize
from this Directive and as a balanced package it is
something that we think has some benefit.

Q360 Chairman: Perhaps we can move into the
questions and begin by looking at the overall
objectives and the underlying principles. As you
have said, you welcome the initiative. You think that
it will contribute to the better functioning of the
internal market by enhancing consumer confidence.
We will be pursuing that a little bit as we go through
the questions. We understand that the CBI thinks it
delivers benefits in two areas: to reduce compliance
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costs and provide greater legal certainty for
business, and to increase consumer choice and
confidence to shop cross-border. Again, we want to
pursue that a little more. You have both criticised
the present regulatory framework. Could you
expand, please, on how that framework has failed
the insurance industry, broader commercial interests
and consumers? On that basis, perhaps you could
outline in greater detail what you think the main
objectives for action should be in relation to this
proposal and how these are best achieved? To what
extent will the reform of the legislation lead, by
itself, to an increase in cross-border trade?
Ms Craig: I think the point is that we feel there are
inconsistencies between the Directives that currently
make up the consumer acquis and the minimum
harmonisation approach. That has meant that here
has been gold-plating which causes diVerences in
rules between Member States and, frankly, we do
not believe that is in the interest of consumers. It
also means that the full benefits of the single market
are not achieved. In terms of the main objectives,
we do believe the Directive oVers the potential for a
single, coherent set of rules that would let businesses
benefit from a reduction in barriers to trade; it
would also let consumers benefit: they would have
a consistent set of rules; and they would benefit from
increased competition: more organisations selling
across borders. We think this is very important at
the moment, because restoring consumer confidence
is vital to recovery from the economic downturn,
and so simplifying the framework governing
consumer protection, improving its quality and
coherence, does have the potential to boost
confidence of consumers, which we feel is absolutely
important at the moment.
Mr Gay: On the same theme, the issues of legal
uncertainty are multiplied certainly in retail
businesses and businesses that are trading all the
way across the EU. When you have to deal with 27
diVerent approaches, it is of concern. That
uncertainty adds costs of compliance, it increases
the operating costs to the business, and it also gives
you the diYculty of dealing with enforcement
variation in diVerent parts of Europe. It is not
always interpreted the same in Europe, even if it is
meant to be the same. Consumers are confused.
Certainly from talking to consumers as customers,
they often do not know what their rights are when
it comes to solving a problem, and they are often
reliant on the actions that we take to deliver
customer satisfaction. I think common legal rights
are not the whole answer to improving the internal
market but they are one step in the right direction.
If everybody was operating the same way across the
entire piece, then it would be easier for consumers
and certainly better for us from an operating
perspective. I think, therefore, that it is probably
holding back the operation of the internal market.

Q361 Chairman: What evidence do you have that
there is this huge demand for cross-border
shopping? So far we have no hard evidence that has
been presented to the Committee.
Mr Gay: Hard evidence—none, other than the fact
that when we introduce internet sales across borders
or we open into other markets, there is certainly a
core of people who want to shop in diVerent stores
or buy diVerent goods. It is about increasing
consumer choice. There is the choice element, and
the other element is that shopping across borders
removes the tax burdens that consumers suVer in
diVerent parts of Europe. That is not really an issue
for this meeting, but it is one of the things that
encourages them to try across borders. Again, for
small- and medium-sized enterprises it gives them
the opportunity to have a bigger market base,
particularly in niche product areas, than they might
otherwise have achieved just from operating in one
State, so they clearly want to do it.

Q362 Chairman: But at the moment that is
conceptual. There is no research available.
Mr Gay: I have no research. I am sure some of the
members of the CBI could find research.
Chairman: If there was research, we would be really
happy to receive it.

Q363 Lord Lea of Crondall: I think the answer to
this question is no, but I would like to pick up a
point which was made by Mr Gay to see if the
implication is as follows. Boots as a company would
have its own standards, high standards as a flagship
company. Is one of the ideas lurking around at the
back of your mind that across the 27 Member States
there could be competition in standards and you do
not want to be undercut by people who have lower
standards on consumer satisfaction or consumer
rights?
Mr Gay: We do not want to be undercut by them,
but the way we structure our business is to deliver
satisfaction, to be at the leading edge. It is a clear
market diVerential to give customers satisfaction. I
am not sure that answers your point.

Q364 Lord Lea of Crondall: It does in a sense. You
think it is commercially a good idea to have high
standards and presumably there are companies on
the logic of your earlier remark which find it is
commercially advantageous not to have such high
standards. Is that a reasonable inference?
Mr Gay: I do not think that is an unreasonable
inference. I think that any business which wants to
survive for very long realises that they have to
deliver what the customer wants.
Lord Lea of Crondall: Thank you.
Chairman: Lord Cotter is going to pursue this
research in relation to the Impact Assessment.
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Q365 Lord Cotter: There has been concern about
this particular Directive when it comes to the Impact
Assessment. May I also say from my personal
experience that ten years plus ago, when I first got
into Parliament at the other end, there was an issue
that came forward very strongly that the European
Union was quite bad, in a general comment, on
coming up with the impact assessments. Over a
period of time one hopes it has improved. It is an
issue that I raised on many, many diVerent
regulations coming down the track from the
European Union. I would just say that first of all, but
can I specifically ask you to what extent you are
content that the Commission’s Impact Assessment
has suYciently identified the existing weaknesses and
the positive impact that the Directive should have?
Do you consider that the benefits of the Directive
would outweigh any costs (financial or practical)
associated with the Directive?
Ms Craig: On the Impact Assessment, we believe it
would have helped if the Commission had provided
an impact assessment that was a bit more robust.
Perhaps more on how the Directive would dovetail,
both with existing legislation and pending initiatives,
given that there is so much potential for overlap. In
terms, also, of the impact right across Member
States, it would have been extremely helpful if there
had perhaps been something like a table that
compared the impact of the Directive across each
Member State. That would have made life easier and
a bit clearer, because it is a very complicated area.
Those would be my suggestions.
Mr Gay: From a European perspective, I was
reasonably content with this Impact Assessment.
You are quite right, we have gone from no impact
assessment on previous initiatives to one which I felt
was reasonably thoroughly done, certainly in the area
that I was particularly concerned about. I agree with
Maggie that there could have been more work done
to work out exactly what the law is in each State and
what the trade-oVs might have been, but in terms of
working out what the issues were, working out what
they needed to harmonise, I think they did a great
deal of work to get that right. I think there was then a
trade-oV between the practical, real world. What they
needed to make happen to get this through the
parliamentary process, I think, began to kick in,
which has meant that we have some really interesting
gaps around the regulation. I think they did do a
thorough job. As a balanced package, the benefits of
it do outweigh the costs. There are some penalties for
business inside this Directive as it is currently drafted,
but the penalties are balanced by the positive things
on the other side. Thinking about it, there is a longer
time period for internet sales, 14 days in the proposal,
but it is balanced by the fact that it gives us the right
to ensure that consumers do not use the goods and
then send them back to us for a refund—which is a

current problem. It gives us some balancing rights
within the Directive. It is about the internal market.
The internal market is a bit of an interesting
conundrum, because we all, as Member States, seem
to want our own piece of law. For us, this takes me
back to maximum harmonisation. To make this work
from a business perspective, maximum
harmonisation has to be the approach taken.
Ms Craig: Could I agree with what Harold has said.
I would stress that it is a package—and I think
Harold used the word “package”. It is not something
that you can cherry pick bits oV, because if you take
one bit out of it then the balance would fall, so we
very much see the Directive as a package.

Q366 Chairman: In relation to the Impact
Assessment and consumer groups, right across
Europe there are a number of States which believe the
Impact Assessment did not take into account the loss
of rights amongst consumers. You take a diVerent
view. How are those two things to be balanced in
this scope?
Ms Craig: We did feel that consumers would enjoy
improved rights and that businesses would enjoy the
benefits of a harmonised framework. Apart from the
comments I made on the Impact Assessment, we were
broadly happy with it.
Chairman: I will move on, then, to Lady Young.

Q367 Baroness Young of Hornsey: Ms Craig, you
have pointed out that the proposal has a limited
application to the insurance industry. To what extent
do you consider the Directive as it is currently written
will apply to financial services and the insurance
industry? If you were able to give an example or two,
that would be helpful. Do you think this could be
made clearer in the proposal? I am interested that you
said in your written evidence that you felt the
Directive was appropriate and suYciently clear. That
is slightly diVerent from the feedback we have had
from some of the other witnesses, so it would be
interesting if you could expand a bit more on that
issue of clarity. What would be the eVects of any
further aspects of the financial services or insurance
falling within the scope of the proposal?
Ms Craig: I will try to take all those together, and
forgive me if I do not pick up everything the first time.
It is primarily a goods directive, so perhaps that is one
reason why our take on it was slightly diVerent. We
certainly felt, looking at it from an insurance
perspective, that the clarity of the provision of the
scope was fine. To financial services generally and
insurance specifically, it is limited, but there are a
couple of very specific points that I would like to pick
up, since you have given me the opportunity, which
we do feel could have quite a negative impact on
consumers. That is specifically around the inertia
selling—the prohibition on inertia selling. Two
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particular examples there. We are coming up in the
UK to some very important pensions reforms in
2012, and we are very concerned that the Directive,
the inertia selling point, could mean that we would
have a problem auto-enrolling employees into their
workplace pension schemes.

Q368 Lord Inglewood: Could you explain, please,
what auto-enrolling is.
Ms Craig: I do apologise.

Q369 Chairman: If you could say what you
understand by “inertia selling” and “auto-enrolling”
that would be helpful.
Ms Craig: Inertia selling is automatically selling
something to someone. This will be clearer if I explain
auto-enrolling. Auto-enrolling is the concept
whereby I am your employer, I oVer a pension scheme
to my employees, and I automatically bring you into
that scheme, but you have the right to say, “I’ve been
brought in but I would like to come out.” You are
automatically enrolled, but you have the right to opt
out. That is a cornerstone of the UK’s pension
reforms in 2012 and it is a very, very important part
of them. We are concerned that the Directive could
mean that, because they would regard that as inertia
selling (because nobody has explained it and sold it to
you), they would prohibit that. We have done a lot of
work with the Department of Work and Pensions on
this, and because in an employer workplace pension
there is an employer contribution, the view we had is
that it is part of the employer relationship. I am sorry
to go on at such length, but it is really diYcult to
explain it otherwise.

Q370 Chairman: No, it is fine.
Ms Craig: Our concern is that the Directive could say
that auto-enrolment is a form of inertia selling, you
are not allowed to do it, and that would make it
diYcult for us to bring lots of people into their
employer’s pension scheme and they would lose out
on employer contributions at a time when it is really
important that we encourage people to save. Perhaps
I might be permitted one other example—which I will
try to make not so lengthy. The other area we are
concerned about is that the Directive could mean that
we would not be allowed to do what we call tacit
renewal of insurance contracts. To give you an
example there: your car insurance comes up for
renewal and you have a bit of paper that says “Your
car insurance has been renewed.” That does not stop
you shopping around. In fact, for most people I think
it acts as a prompt to go and shop around and check
whether or not you can get a better deal elsewhere. If
we cannot continue with tacit renewals, however,
then if you do not realise that your insurance policy
has stopped (because we have not been able to tacitly
renew it), you have been put in the position where you

are breaking the law. Those are very specific technical
examples.

Q371 Baroness Morgan of Huyton: I do not really
understand that last point, because surely it is just as
possible for you to mail people to say, “Your
insurance is running out. Here’s our quote.” I do not
see why you tacitly have to renew in order to do that.
Ms Craig: The problem there is if we write to
consumers and say, “Your insurance is running out
and you have two weeks”—or a month or
whatever—“to renew it,” yes, many people may write
back and renew it, but there will be some people
whose lives are busy and they have other things to do
with their time or they do not read the letter properly
or it just slips their mind. It is that type of thing. It is
a kind of human behaviour.

Q372 Lord Cotter: Does changing the premium rate,
for example, have an impact on this? In my
experience, they tend, sadly, to go up rather than
down.
Ms Craig: Yes, but if you were writing out to explain
to someone that they were renewing, you would be
explaining about the change, you would give them
details of the premium, and at that point people can
shop around.

Q373 Lord Cotter: I am not sure whether it is within
the remit of the Committee to keep pursuing this
point, but I hear what you are saying about the
methods of renewal, which seem to have come out in
recent times. Prior to that, as a general comment,
people received their notification in the same way as
is being done now and it was then up to them to
renew. Now, however, if for whatever reason they do
not mean to renew it—someone could be ill, say—it
automatically gets renewed. Perhaps it is not in the
Committee’s remit to say this, but some people would
have concern about the method that you are talking
about being really something that we should be
happy about. It is indeed inertia selling.
Ms Craig: I do understand that. I think our concern
is around this concern that people could
inadvertently end up breaking the law. I accept that
you probably do not want to pursue it further here,
but if you wanted further information on that I could
easily provide it.

Q374 Chairman: Just to clarify, you are saying that
in terms of that form of inertia selling, the initial
contract would say that the contract would be
renewed in that way. It would not be automatic, but
it would be just that you would expect that to happen
because that is what your contract says.
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Ms Craig: Yes, I believe so.

Q375 Chairman: That contractual inertia selling is
what you are worried about.
Ms Craig: Yes.

Q376 Chairman: It is not just that people are sending
the document but that they have originally agreed
that that is the way they wish it to happen, and this
Directive would stop the capacity for that to happen
for the consumer.
Ms Craig: I believe so. I think I am reaching the limits
of my technical knowledge on this that I have in my
head at the moment. I would like to prepare some
notes for you, if you feel that would of interest.
Chairman: That would be really helpful.
Lord Lea of Crondall: I hope it might cover the
example you gave about the fallback, default,
whatever you like to call it, impulse, position
regarding the 2012 pension arrangement, because I
do not think some of us have quite grasped the logic
of why, when you are doing the opt-out arrangement,
this catches you under something to do with this
Directive. If that is another example you can put
down on paper, I think it would help.

Q377 Chairman: I think we have it in evidence. I
think it might warrant a recommendation if we have
clarification.
Ms Craig: I would be delighted.

Q378 Chairman: It is a useful piece.
Ms Jackson: Generally on financial services, going
slightly wider than the insurance industry, I think our
absolutely vital requirement is that it should be very
clear in financial services exactly what the impact of
the Directive is, to avoid overlap and any sort of
duplication. Perhaps in terms of consumer credit, for
instance, there is a carve-out for those areas of credit
caught by the Consumer Credit Directive but the
Consumer Credit Directive does not necessarily
cover all consumer credit and only covers unsecured
credit. I think we need to be very careful that there is
complete clarity there to avoid any duplication and
conflicting obligations.
Chairman: That is really helpful. We will now move
on to talk about digital products.

Q379 Baroness Morgan of Huyton: This question is
largely for the CBI and it is about the inclusion of
services and digital products. You say, in principle,
that you are happy about the extension of the
proposal to services in the future but that it should be
addressed separately. First, can you confirm that you
are happy about the extension to services, and,
second, why you think it needs to be done separately.
Third, I am interested in what happens when there is
a good which has a service attached to it. I am

thinking, for example, of a mobile phone or a white
good, where you buy a good and you buy a service
attached to it. How will that be handled, in your view,
under this Directive, or not handled? Fourth, there is
the issue of digital services. You think they should be
excluded at all points. Is that specifically about
content or is it wider than that?
Mr Gay: This has been a problem with the Directive.
We have always accepted, in principle, that if
somebody gets faulty services then there should be no
problem in getting the right remedy. The diYculty is
that this Directive is very much about goods, because
it is based on the original earlier Directive, and
therefore the remedies that are in it do not easily fit all
of the sorts of services that you are talking about. The
faulty mobile phone: if a phone has gone faulty, am I
still contracted under the mobile part of the contract
as opposed to the faulty goods? They are often sold
as a package and it is not easy, sometimes, either for
the consumer or for the business, to separate those
out, because the business that is selling the mobile
phone and its service may not get refunded,
depending on their relationship with the mobile
phone company, even though they can get a refund
from the supplier of the phone. On the mobile there
are lots of issues there that make it very diYcult to
deliver. That is why we say that, in principle, we have
no problem, but we certainly do not want to give the
impression that we want to take away from
consumers the right to get problems resolved. We just
do not think that this Directive, as it is constructed, is
the right solution for that problem. It does need fuller
debate. This has been happening reasonably quickly.
Again, it is an amendment of an existing piece of law,
from the acquis. It really needed a “start again”
approach to sweep in the services in a way that would
have worked practically.

Q380 Baroness Morgan of Huyton: Do you think
that means that we would be better in some ways not
proceeding with this as it is at the moment but doing
a much more thorough and fundamental job?
Mr Gay: As regards services, yes. The rest of the
Directive is certainly worth pursuing, but for services
it needs a more thorough job.

Q381 Baroness Morgan of Huyton: On the digital
point?
Mr Gay: The diYculty with digital services is that
they are not goods a lot of the time. They are licensing
arrangements. They are not just a subset of services.
They are licensed for people to use; they are not sold
to them as a good. The principle is that if you get a
faulty piece of licensed software, a faulty music
download, there should be no problem with getting it
resolved. They are a complex area. The remedy is not
necessarily a replacement, given, particularly, that
these sorts of goods are very easily copied and the
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creators are likely to lose out in the widest sense.
Against a background of digital Britain, we have
been very good in the UK at creating these sorts of
market-places and delivering content into these
market-places. If we end up with a regime which does
not allow a remedy that works for both business and
the consumer, we end up damaging the creative arts
in terms of these sorts of things.

Q382 Baroness Morgan of Huyton: Are we not also
in danger of creating a consumer law that is not
serving the younger generation, in a sense? It is a
consumer law that is about old-fashioned goods but
not about new goods or not about new services.
Mr Gay: Yes. I think that is quite possible. In the way
this is currently constructed, it does not fit with
digital services. Again, digital services are not a
subset of services, but digital services need some work
on their own to address all the practical issues about
solving what we do when things go wrong.

Q383 Baroness Morgan of Huyton: You are not
saying that, in principle, you are always going to be
against that being included?—which you kind of do
say in your evidence.
Mr Gay: I do not know. I suppose we are not. If you
have the right remedies, if we can get some practical
solutions to that, then, yes, it could be included, but
at the moment those remedies are not in there. Again,
it needs more time. It is a complex, fast-moving area,
in which there is a lot of debate, both inside Europe
and elsewhere, about what the solutions are. The
simple solution is not to keep sending somebody a
new software disc every time they say the software is
faulty—which is what you do with goods—because
you are just giving the opportunity to distribute
software free.

Q384 Lord Lea of Crondall: Just as an aside, if I may,
My Lord Chairman, we did ask the Minister last
week whether he would agree to provide us with some
statistics, in so far as they are available, about the
relative orders of magnitude of all these things we are
talking about, services cross-border or non-
services—digital and so on. It does seem to me that
we are in a fact-free zone. People say, “That’s gone
up. Young people are doing this.” I am sure it is all
true, but, as a statistician, it would be helpful—I
certainly feel uneasy if there are no facts on the table
and I trust you would support that—if BERR or
somebody else could get a better statistical base for
what we are talking about.
Mr Gay: I would certainly support that. One of the
diYculties we have from the CBI perspective is, of
course, that our members are very careful about
sharing with us market data. But I do not see why we
should not perhaps have another go at our members
to see if they are happy to provide that market data.

Q385 Chairman: Perhaps I can pursue for a moment
the business-to-business issue. Is there a problem
about the lack of redress which Lady Morgan was
pursuing. If you have a phone, how does the retailer
of the phone get redress against the service
provider—which might be Vodafone—in order that
the consumer gets the benefit? There is this complex
issue where services and goods are provided together.
We have heard from other witnesses that this should
be given time; and that in a way means that the whole
Directive should be given more time.
Mr Gay: It is a complex area. The issue around
business to consumer/business to business has always
been a challenge. The diYculty is that the business-
to-business arrangements are really dependent upon
the contract between the trading parties. You are
right, there are some very diYcult issues between
small businesses and large businesses about who has
the balance of power and what the rights to return
goods are. I have to say that even with very, very large
businesses there is usually somebody even larger who
will insist that you pick up the tab for faulty goods
beyond, say, 90 days, which, given the Directive gives
us six months in which to do a refund initially, means
that, again, even some very large businesses pick up
the cost of returns of goods from consumers.
Chairman: I will turn to Lord Inglewood, who is now
going to pursue full harmonisation.

Q386 Lord Inglewood: From your opening remarks,
I think it is clear that both organisations think that
some sort of Directive of this kind should aim to
harmonise pretty high rather than low. What is the
right level? At what point do you think the thing
really ceases to have much advantage and why? You
mentioned gold-plating earlier on, which clearly
must have the eVect of fragmenting the way the
market works. Do you have any thoughts?
Mr Gay: For me, you are right, it is full
harmonisation at the right level—and the CBI has
said that throughout the entire debate. There are a
number of reasons for that. We realised that if it went
to the highest level—of the sort that is used in some
States—then there would be significant add-on costs
to business and it would be diYcult for us to keep up
with it. The other extreme would be that if you
downgrade it, then of course there is this argument,
certainly from consumer organisations, that we as
businesses might seek to lower our standards. That is
something we totally refute, because most businesses
deliver customer satisfaction and survive on
satisfying customers. If we do not do that, we do not
survive very long. What is a suitable alternative? I
think the alternative is not an easy one. I think
harmonisation is the key and it is getting people to
understand that this does not necessarily mean that
the consumers in their particular State are not going
to be protected. There has to be a balance somewhere
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across the piece. For us, full harmonisation is the
prize, because it lowers the operating costs. It allows
us to look at operating in the same way across all 27
States. That is a particular benefit for cross-border
trade in terms of internet operation. One website
would be wonderful, rather than having to have one
that reflects the needs of each country.

Q387 Lord Inglewood: Is there anything you would
like to add to that?
Ms Craig: I do not think so. I think that was very
eloquent.

Q388 Lord Inglewood: Everybody agrees, in
principle, that if you can find a set arrangement with
which everybody is happy, then the Directive is a
good thing. The problem seems to be that almost
everyone we meet says, “Ah, but, this is a particular
sacred cow and whatever else happens we must not
lose that.” One particular sacred cow we have come
across a lot is the UK’s right to reject. A lot of
consumer organisations have suggested to us that if
the right to reject was rejected, then we should not go
on with the Directive. How do you view that? Is the
right to reject important? You have touched on this,
and some other evidence we have been given in this
week’s mailing has suggested it, that however
important the law is, the commercial imperative to
satisfy the customer appears to be at least as
important. Is there a dichotomy between consumer
rights and consumer interest?
Mr Gay: I think there is. Consumers want their
problems solving very quickly at the point of contact
they have with the business they are dealing with, and
so there is a dichotomy. Most problems are solved in
most retail businesses at that point, and dealt with
very quickly. According to the Law Commission’s
recent reports, the number of cases that end up being
in the small claims court arguing over the short-term
right to reject is quite small. I do not think it stops us
proceeding with the Directive but, equally, it would
not be a problem if the short-term right to reject was
in the Directive. The key to me is that this is a
harmonised proposal across the piece. I do not think
the short-term right to reject is understood by
consumers anyway. They know they have a natural
right to a refund if something has gone wrong with it.
It just feels right: it is not fair to sell somebody
something if it does not work the minute they turn it
on or if it falls apart the minute they take it out of the
box, but I do not think anybody ever comes back into
our store saying, “I’ve got a short-term right to reject
these goods.” It is an area, again, where there is some
strange interpretation. I heard yesterday of a case on
a fridge-freezer that was supplied in 2006 where a
court ruled that it was still okay for the consumer to
reject the goods under their short-term right. Three
years on, that seemed a bit of a strange conclusion to

get to. It does not help us from a business point of
view either, in terms of giving us any clarity about
where we draw the lines in our operating processes.

Q389 Lord Inglewood: When you are operating from
the internet sites to which you referred—and I know
you sell into Europe—do you approach these
consumer issues on the basis of what the law in any
particular Member State is, or do you have a
company policy which you implement regardless of
where the purchaser might be?
Mr Gay: The latter. The company policy gives a lot
longer time period than the 14 days, for what it is
worth. If you look at our website, I think it is 28 days.

Q390 Lord Inglewood: Do you think that is a general
state of aVairs?
Mr Gay: I think it is a general state of aVairs with
businesses that are expanding and growing rapidly. I
think there are some internet businesses which do not
even provide a seven-day return, but, again, that is a
very small number.

Q391 Baroness Gale: It seems to me that you are
saying you are happy with full harmonisation of the
Directive. Many of the consumer groups we have met
are not happy with it. If the consumer rights of people
in the UK are lowered, the customers are not going to
be happy with that, are they? Yet you seem to say that
is okay. Consumer rights in this country have built up
gradually. Most people think we have good consumer
protection now and some of it could be lost. How
would traders or business people feel if you may not
be oVering as much as you used to in the past?
Mr Gay: It could be lost. However, I think it would
be a really brave business that would turn to its
consumers and say, “We’re not giving you a refund
because the law has changed in Europe and we do not
have to give a refund any more.” As you say, in the
UK we have built up a really good package of
consumer rights, a really good balance of customer
service, in terms of delivering satisfaction to the
benefit of keeping our customers, so that, for us, was
not and never has been an issue. Even if we ended up
with something slightly lower, I am not sure the
provisions, when considered as a package, are lower
for the UK consumer; they are just rebalanced and
they have a diVerent approach to doing it. That is
why we keep saying that this is okay as a package.
There is much inside this Directive that we do not
like. If you take the detail out of it and take this bit of
it away and put this piece of it in, there are things
around it that we could object to it, but as a package
we think it was a fair outcome from the approach
they took on reviewing the directives.
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Q392 Lord Inglewood: If you are going to go down
the road of trying to create a single market of the type
we are talking about, you have both said that you
favour a high rate of harmonisation, if not a
completely fully harmonised approach. If you did not
go in that direction, do you think that the
consequence would be that the markets would be so
fragmented it would make it very, very diYcult, if not
impossible, for people like you to work across it, or is
there in some way another approach that is a
satisfactory commercial alternative from your
perspective?
Mr Gay: There are always alternative commercial
approaches. You do make pragmatic judgments
based on, for instance, delivery. There are some parts
of Europe you just cannot get a delivery service into,
so you therefore just do not go there. There are other
balancing things. This piece of law is just one part of
the jigsaw puzzle, but it is an important part. Yes, we
could find other solutions. Some solutions that have
been adopted by other businesses are that they buy
businesses in the country that they want to go to.
That just has a higher operating cost. But if we are
keen to develop Europe as a single market that can
compete with America, China and the rest of it, we
need to build a market-place that is consistent and
can operate against a standard set of values.

Q393 Lord Inglewood: Do you think that one of the
consequences of building such a market-place is to
improve the lot of consumers?
Mr Gay: Yes, because it will improve consumer
choice. At the very least it will deliver consumer
choice. The easier it is to operate consistently, the
more likely it is there will be competition, in my view.
If you have more competition in that market-place,
that, again, is good for consumers because it will keep
the price competitive, it will keep choice in the
market-place.

Q394 Baroness Morgan of Huyton: A minute ago
you said that even if the law changed so that you did
not have the right for a refund, you did not think
businesses would move towards that. Where do you
get your level of confidence? I do not question you as
Alliance Boots saying that, or other large businesses,
because I think the reputational damage would be
obviously strong, but I really do question that across
the piece businesses would not take advantage of the
law changing. Are you saying that, although the UK
consumer would get increased choice as a result of
this, they will get reduced rights?
Mr Gay: If the law is changed, then they will get
reduced rights in terms of what is in the law. I just do
not think what will be delivered in the market-place
will be that significantly lower. I think the businesses
that choose to lower that will be right at the margins,
the rogue end of the operation, the people who do not

intend to be trading for very long, who are not
seeking to build a business or who are in a position,
as I was just saying, of being the only business in town
of that type.

Q395 Baroness Morgan of Huyton: That means that
the UK consumer could suVer as a result of this.
Mr Gay: It could do, if there was no choice.

Q396 Chairman: Could I follow the logic of what
you are saying. If as a business in the UK you would
not lower your standards in relation to UK
consumers or, indeed, as you were saying, Lord
Inglewood, to any consumer, if the Directive was at
that level of our consumer legislation, would that not
give you an edge in terms of cross-border sales? I
cannot understand why you are not battling for a
better level for consumers, if you are saying that you
are going to give it to them anyway and that it would
benefit them across Europe. I think that is what Lady
Morgan is also trying to pursue.
Mr Gay: I can see the point. The reason you would
not ask as a business for the highest level to be
delivered in the law, is that if everybody has to deliver
that high level of compliance across the piece, to the
point where the only thing left to diVerentiate you
from the business next door is price, you make it more
and more diYcult to compete. Again, there is a
balance between the two. There is also the issue that
if you drive it right to the very top, it adds cost to
compliance.

Q397 Chairman: I do not think people are talking
about the additionality, the things that say “These do
not take away from your statutory rights,” but are
talking about the highest level of statutory rights
rather than the additional. Do you not think there is
a way of getting the harmonisation at the highest
level of statutory rights which sits properly in the
UK, and in a number of other European countries
which have taken on the UK level?
Mr Gay: There may well be. I just do not think that
has ever been debated. The level that we ended up
with in the Directive, apart from the short-term right
to reject, I do not think is very far away from what we
have already in the UK.

Q398 Lord Inglewood: The United Kingdom is a
single market, albeit obviously smaller than the
European market. Indeed, some of the debate has
been about the kind of fly-by-night, “Del Boy”
characters who may be operating. But the UK
market is a microcosm of the single market. How
much trading goes on with people who disappear and
do not do what they say they are going to do within
the UK market-place? What sort of impact does UK
consumer legislation have on people like that? Again
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that would, one would assume, be a microcosm of the
larger market-place.
Mr Gay: They exist. Trading standards tell me they
exist. From the people we deal with in the UK, there
are complaints about people who are operating on
street corners or in market-places, or shops that just
open for a short time, take a short-term lease, sell
goods and disappear. They have always existed. The
trouble is the law never really catches those people—
in terms of the trading standards people catching up
with them—because they just set up their business to
disappear. For us, they are an issue, but tighter law
does not get over the problem. I would like to see
tighter enforcement.

Q399 Lord Inglewood: That is what I was driving at,
whether you thought tighter laws dealt with that
problem.
Mr Gay: No.
Chairman: We are going to move on to Lord Eames
and distance and oV-premises contracts.

Q400 Lord Eames: Good morning. How do you
react to the suggestion that full harmonisation in
relation to oV-premises contracts will lower
consumer protection as a whole for a number of
financial services, for example mortgages, when they
are sold oV-premises. This teases out the other
dimension you have been talking about now of
harmonisation, so in a sense I am revisiting it, but
particularly with relation to oV-premises contracts.
Ms Craig: Dealing with oV-premises contracts first:
our concern is that it could lower the level of
consumer protection in the UK, and there is the
potential for confusion there. In the way the
Directive is framed, it could require less information
for oV-premises contracts to be provided to
customers than is currently required by the FSA, so
you could end up in the very odd situation where a
consumer who bought a product face to face or at a
distance would be better informed than the consumer
who bought the same financial services product oV-
premises. That sounds to me very confusing and,
importantly for my members, we would have a real
issue with that in terms of the FSA’s “Treating
Customers Fairly” (TCF) requirements.

Q401 Lord Eames: Do you think it is a real
possibility?
Ms Craig: We do think it is a real possibility. The
other example which is kind of in the same space is
about disclosure information. At the moment, the
FSA’s rules, for example, require that for many of our
contracts—life insurance, pensions—the consumer
has a 30-day cancellation notice period, whereas the
withdrawal rights in the Directive would reduce that
to 14 days. From the consumer perspective, some of
the products that I am talking about are quite

complex, so to give people 30 days to think it over
when buying that sort of long-term financial services
contract seems to us appropriate, and, also, from my
members’ perspective they could end up in a situation
where, on the one hand, they have a 30-day
cancellation, which is what we have always worked
with, what the FSA require, our TCF responsibilities,
and a Directive which is saying, that the most you can
do is 14 days. It is those kinds of areas.

Q402 Lord Eames: If I may press this, what would
you be looking for as a provision to cover that? What
is the ideal solution to that so far as the Directive is
concerned?
Ms Craig: I think we want to find a way to stick with
what you have with the FSA.

Q403 Lord Eames: You do not want to move from
that.
Ms Craig: We do not.

Q404 Lord Eames: Have you made any suggestions
about that?
Ms Craig: In terms of how we would continue to do
that?

Q405 Lord Eames: Yes.
Ms Craig: We have been talking to the FSA and we
would support the FSA in their submissions.

Q406 Lord Eames: You do not know what their
reaction is?
Ms Craig: I think we would be aligned on that.

Q407 Chairman: Do you have contacts across
Europe? Are there organisations that link with you?
Ms Craig: Yes, there are equivalents of the ABI in
various Member States and there is an umbrella
organisation which sits above and brings all the
Member States’ insurance associations together. I am
not sure whether we have pursued this particular
question with the umbrella association. I do not
believe we have, but it may well be something that
you would want to know.
Chairman: It would be useful to know what their
views are.

Q408 Lord Lea of Crondall: Perhaps I am flogging a
dead horse here, because I ask this question every
time, but when we were in Brussels we saw the CBI
partner organisation, the umbrella organisation, and
one example of what happens in that forum is the
point being pursued by Lady Morgan. If the reason
why people do not want to harmonise a right to reject
is because the Germans do not want it, what on earth
happens in Germany? If you buy a mousetrap in
Germany and the mouse is sitting there the next day
and the trap is not working, presumably the Germans
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must have something similar. It seems to be an
astonishing anomaly. What happens when you
discuss it with them?
Mr Gay: My understanding is the German law says
you are entitled to replacement/refund/repair up until
two years.

Q409 Lord Lea of Crondall: What is the problem
then?
Mr Gay: They do not have a short-term right to
reject. You just take it back and get it repaired, get it
refunded.

Q410 Lord Lea of Crondall: What is the diVerence?
Mr Gay: The diVerence here is that it is a rescission
of contract, eVectively. We give people the money to
put them back in the situation they were in before
they contracted: their short-term right to reject. It is
a slightly diVerent point.

Q411 Lord Lea of Crondall: I am being a bit thick
here. Is there a good example of what you do not get
in Germany that you get here?
Ms Jackson: It is an additional right we have here, just
for consumers within a very short time to be able to
take a good back and say, “This isn’t working, I want
my money back.” In other circumstances, there are
the remedies that are given by the Sale of Goods
Directive, which is part of this Directive we are
talking about. That gives a sort of hierarchy of
remedies that people can have for up to two years.
There are other remedies that you can get, either
repair or replacement or, ultimately, refund, but we in
the UK have this additional immediate right for
consumers to be able to take the good back and get
their money back.

Q412 Lord Lea of Crondall: When you asked your
German colleagues, “It might be easier for us
politically or in some other way to do it in Britain, can
we not agree on that as part of the whole package?”
they were, we were told, very adamantly against it.
When you ask them, why are they so adamantly
against it?
Ms Jackson: Because I think it is an additional right
which they have never given to consumers and which
we have here, and they do not think it is particularly
necessary to add to the remedies that they already
have by virtue of the Directive.

Q413 Lord Inglewood: Is this the diVerence that you
are pointing to: in this country and others where there
is a right to reject, the contract is torn up; in
Germany, if I can explain it illustratively, the law is
that you have contracted to buy a fridge, and if the
first fridge did not work, here is another fridge, and
they stick by the contract that is in place and you
cannot simply tear it up and walk away.

Mr Gay: That is my understanding, but I am no
expert on German law, I have to say.
Chairman: I think one of the criticisms of the Impact
Assessment was that there was not enough work done
across the nations about those diVerences, and
therefore it is very unclear as to what people will be
gaining and giving up. That has certainly come
through from our witnesses. We are going to move on
now, because time is moving on, to Lady Gale and
general consumer information.

Q414 Baroness Gale: What is your view on how
applicable the general consumer information
requirements are in articles 5 to 7? Do you think there
is a danger that these might lead to an overload of
information for the consumer? Do you think they
would be costly for industry to apply?
Mr Gay: When we looked at the Directive, we took a
great deal of comfort—perhaps too much comfort—
from “is apparent from the context,” which is what it
said in the provision. We read that and understood it
to mean, if you talk to the Commission, that if in fact
all the information was obvious and visible and
present, there was no need to put up extra signage and
extra notices to communicate. For us, it is question of
how the Directive is interpreted and what it means in
that way. If you had to give a piece of paper with all
that information on every time a transaction took
place, then, yes, we would be seriously concerned
from a business point of view, because that is going to
add cost. It is going to slow down till transaction
time; it is also going to be very diYcult for consumers
to understand it. There is some good work out there
from the National Consumer Council about
information overload and consumers, and certainly
we would not want to support a provision that was
going to overload it, but we took the view, “it is
apparent from the context”, that it gave us suYcient
flexibility to deliver this in all of the diVerent ways in
which retailing, distance-selling, direct marketing
operates, and we could fit it onto our paperwork as
and when we needed to.

Q415 Baroness Gale: So you are not unhappy with it.
Mr Gay: Not if I have understood it correctly.

Q416 Baroness Gale: With the danger of consumer
overload of information.
Mr Gay: If it all has to be given as a piece, then, yes,
I would be concerned about it, but I do not think it
has. If you are standing in a Boots shop, then you do
not have to give the name and address details,
surely—just to take a simple example from that long
list of pieces of information you have to give. If there
is a price display on the shelf edge, we do not have to
give the customer another price display. You apply it
diVerently if it is a mobile phone communication or
something else. We took it that most of that list of
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material we would already be supplying to the
majority of customers on the majority of occasions,
so we did not see that it added a great deal to what we
were doing day-to-day, certainly in most retailing
markets.

Q417 Baroness Gale: What you have just said is
absolutely fascinating to me. You are the first
witnesses we have had who are happy with it.
Mr Gay: Maybe I have got it wrong.

Q418 Baroness Gale: Everybody else has said they
are worried about giving the customer too much
information. But you are not, obviously.
Mr Gay: Not if I have understood what we have to
do.
Chairman: That is helpful.

Q419 Lord Lea of Crondall: In a typical Boots
pharmaceutical product, you have “Don’t swallow
all these pills at once” in about 27 languages—well,
not 27, but a lot of languages. Commercially, given
the multi-nationalisation, typically, of selling
pharmaceuticals, it must be enormously
advantageous to have every label on every bottle of
pills exactly the same: for health and safety you know
that it has all been crawled over and so on. How far
would that be an example which would typify most of
the consumption patterns around Europe now?
Mr Gay: Medicines are an odd case. They are not a
particularly good example because each medicine has
to be approved and licensed State by State. Each
State in that long label is allowed to require its own
sets of instructions. The only way you can get around
that is to apply for a European Medicines Licence,
which is a much more expensive operation than
applying State by State because you only want to
market in three States. In terms of product generally,
people do make decisions about generating their
product in a particular place, easy distribution
routes, and they will label that product for the three
or four countries to do it, again to sell one product,
one package in as many states as is practically
possible. You get a Spanish grouping, you get an
English grouping, and so on.
Chairman: We are going to have to move on, because
of the time, to Lady Perry, although that is certainly
fascinating. If I had heard you on the Cross-border
Healthcare Directive, that would have been very
interesting.

Q420 Baroness Perry of Southwark: I think I should
add to what Lady Gale said, that you are the only
witnesses we have had who are generally happy with
the entire Directive. This question is mainly directed
to Ms Craig, because the CBI response did not refer
to the unfair contract terms in your submission to us.
Ms Craig, you mentioned two areas where you think

there are unfair contract terms. You mentioned the
transfer of obligations and the change of terms of
contracts as two that are missing in the Directive.
Could you explain how you would like to see the
provisions on unfair contract terms amended in the
Directive? If the Directive was to be left as it stands,
what do you think would be the consequences?
Ms Craig: I am not, by any manner of means,
qualified in contract law, so I do not want to go into
too much detail. We did put it in our written
submission, but my understanding there is that we
want to narrow the scope of it. We are particularly
concerned here that it should not be deemed unfair to
vary a contract where there is a valid reason for doing
so. There are certain things here. First of all, if the
Directive was to stand as is, there would be some
inconsistency between its provisions and the unfair
contract terms in UK regulation. This is all very
technical enough, so to have something that is
inconsistent would be an issue. From a UK insurer’s
perspective, we believe it is very important that the
insurers retain the right to vary contract terms where
there is a valid reason. Just to expand on that a little
bit, I absolutely accept that only the courts can decide
what is a valid reason but we have had guidance from
the FSA on what constitutes a valid reason, so we are
not trying to be arbitrary about this. If I can give an
example to you, if we take, for example, annuity
contracts that our members sell, our annuity
contracts are sold, the consumer buys the annuity,
and that annuity is bought for life. The annuity
contracts are current priced at the moment taking
account of certain tax issues that relate to life
insurance companies. If, for example, the
Government were to change that tax treatment, that
would inevitably follow through to change the
pricing of the contract, so it is in that sort of space. If
we were unable to have the right to vary that
contract, then inevitably the insurers would be taking
on a greater risk, so ultimately they would then have
to re-price the whole contract and that would feed
through. It sounds very, very narrow and very
technical but it is really about the fact that we are in
the risk business. If there are outside influences or
changes that aVect the risk we are facing, then we
would want the right in those circumstances. It is
something we are doing further work with on the
FSA, because we recognise this is very important and
that we have to tread carefully. I hope that helps.

Q421 Baroness Perry of Southwark: Do you have
any thoughts on that, Mr Gay?
Mr Gay: Without going into any great detail, one of
the things that did concern us is the process for
mainly the amending of the Annex II and the Annex
III lists, the Comitology process. Given that
changing those lists would have quite a large impact
on businesses generally, it needs to be a very open and
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transparent process with stakeholder involvement
and that does not seem to exist in the way that it is
drafted. There is a change of burden of proof with the
way that particularly the Annex III list is constructed,
in that it says “presumed to be unfair” rather than
“may be regarded as unfair” which is a slight upping
of the ante from where we have been. But, again, I
think there is a benefit to harmonisation. If you take
the package as a whole, there is lots of detail about
this and lots of debate about whether the case law
that exists will continue to exist and what the
challenges are at dealing with it, but if you look at it
from the broader perspective, if you can draft a
contract that will stand up across Europe that has to
be of benefit from a business point of view, and it is
about getting the balance and the package absolutely
right. There is some detail, however, and it is far more
diYcult to tease out the issues in this particular part
than anywhere else, so I do not want to give the
impression that I am entirely happy with it but, again,
we have accepted it on the basis that it is a balanced
package.

Q422 Baroness Perry of Southwark: As a consumer,
if you have a contract with one supplier and that
supplier without any reference to you sells it on or
passes it on or gets taken over by another supplier,
and you discover that the terms of the new supplier
are to your disadvantage and that you do not have
the rights that you had with the original contract,
surely that is a very unhappy thing for the consumer.
As I understand it, the Directive has no provision for
that at all, whereas in British law we do.
Mr Gay: I am sorry, I do not want to get into the
technical, but does it not fit into the default provision
inside one of the articles of the Directive? You cannot
have a default clause. I would suggest that you then
have to tell the consumer and give them the
opportunity to walk away from the contract, to give
them the choice. I am sorry, this is not my area, but it
is an interesting point.
Baroness Perry of Southwark: It is certainly
something we need to look at.

Q423 Lord Inglewood: I would like to ask one point
about Comitology which arises out of the remarks
that you made in your statement. Do you feel that
your concerns about openness in respect of the
Comitology proceedings could properly be dealt with
if the Government gave certain undertakings about
consultation with stakeholders? Obviously much of it
is done relatively below the parapet, and it is open to
the UK Government, because it is going to be
negotiating, to consult with stakeholders. Would
some copper-bottom guarantees from them deal with
many of your concerns?

Mr Gay: I think so, if it was open and transparent
enough. It is about openness and transparency. The
problem about these sorts of processes is that you
often find out that they have amended something too
late. We need the time and the opportunity to
comment on that and to be engaged in it.

Q424 Chairman: One of the things that Ms Craig
and Mr Gay have both talked about is the complexity
of some of the issues. Perhaps I might return to
harmonisation, the right to reject, how we reach the
end of this story. The Commission’s suggestion is that
full harmonisation could apply alongside contract
law and the work being done on the Common
Framework. Do you think that would cover the right
to reject? Or how much more complicated would it be
across Europe if you found you had two sets of law:
contract law and full harmonisation?
Mr Gay: I do not think that is an approach. I was a
little bit surprised at the Commission coming out
with that solution this late in the process. They have
known that we were looking at harmonisation. They
knew that we had two sets of provisions in the UK
that overlapped and that this was a way of making
sure that they no longer overlapped. That is
something that I am very surprised on. It would add
complexity immensely. I do not really see how their
argument stacks up. I can see it in some areas, but not
all of the areas that they talk about. Again, it feels like
a fudge in order to get the Directive to the endpoint.

Q425 Chairman: I think you have just said what I
cannot say. The real issue is: if that is so and there are
the issues that you have raised on financial services,
would it not be better that there was more time and
thought? It is not that anyone thinks there is not an
appropriate way towards some sort of full
harmonisation, but if these things were, if you like, as
my mother would have said, “bottomed out”,
copper-bottomed, so that people know and there is
clarity, would you not feel that is a better way
forward, rather than rushing into the full Directive,
unification and harmonisation approach?
Mr Gay: The package, as it was put together, we
could have proceeded with as it stands, with
willingness on all sides to continue to deliver
consumers a good standard of consumer protection.
Where we are now is that there is so much tinkering
around the edges and people playing with it, that
maybe it is time to step back and look again. It is
certainly not going to complete the parliamentary
process as it stands at the moment, so it probably is
the case of taking time. But I think they have been
looking at it now for four years, so, from a business
point of view, I just do not see what the problem is.
We would have completed two takeovers by now. It
does not quite add up.
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Q426 Chairman: Get on with it and clarify it.
Mr Gay: Yes.
Chairman: I would like to thank you very much. We
have found that an extraordinarily helpful session.
You may think we have been pursuing you on a
number of issues. We have no line; it is simply that we

Supplementary memorandum by the Association of British Insurers

Introduction

1. The Association of British Insurers (ABI) welcomes the opportunity provided by the Select Committee on
the European Union of the House of Lords to provide a supplementary submission on the European
Commission’s proposal for a Directive on Consumer Rights following the recent oral evidence we provided
to the Committee on 21 May 2009. Our supplementary submission discusses the potential eVect of the
provision on inertia selling on both auto-enrolment of pensions and tacit renewals of insurance policies.

Article 45—Inertia Selling

2. As indicated in our written and oral evidence, we have concerns about Article 45 of the Directive for reasons
outlined below.

Auto-enrolment of pensions

3. From 1 January 2012, UK employers will be legally obliged to automatically enrol their employees into
qualifying pension schemes pursuant to the provisions of the Pensions Act 2008. Qualifying schemes include
group contract based pensions, administered by insurance companies. This is an important initiative, as it will
act as a key driver to increase the rate of saving on the part of UK consumers. We understand that the UK
government has received confirmation from the European Commission that prohibitions on inertia selling in
other European Union Directives (including the Distance Marketing Directive and the Unfair Commercial
Practices Directive) will not aVect the ability of UK employers to auto-enrol their employees in contract-based
pensions. We understand the Commission’s view is that auto-enrolment does not constitute a commercial
practice and, therefore, it falls outside the scope of the relevant Directives.

4. It is essential that Article 45 of the proposed Consumer Rights Directive be viewed in the same way, to
ensure a consistent approach to the issue of automatic enrolment. We therefore seek explicit confirmation from
the UK government that this is the case and that this is appropriately reflected in the Directive. Failure to
provide this assurance will damage market confidence in contract based pensions at a time when many
employers are already tightening pension provision, and could result in many savers missing out on the
opportunity to save in high quality arrangements when automatic enrolment is introduced.

Tacit renewals of insurance policies

5. Many consumers purchase motor and travel insurance policies. Often they agree as part of the terms and
conditions of the policy that the insurance company will write to the consumer towards the end of the contract
term to advise them that, in the absence of action by the consumer, their policy will automatically be renewed.
This communication from the insurance company acts as an important trigger for the consumer as they then
have the opportunity to shop around for a policy that better meets their needs in terms of service or price. If
the consumer wishes to utilise the service of another insurance provider they are free to do so. In the absence
of any communication from the consumer, however, their policy will be automatically renewed in accordance
with the terms of the original contract.

6. Automatic renewal of insurance policies provides important protection to consumers. For example, in
motor insurance it means that the consumer does not unknowingly break the law by driving a motor vehicle
without insurance. Or, in the context of travel insurance, it means that the consumer enjoys continuous
protection for their overseas travel. Indeed, in 2006 the UK Information Commission considered the issues
associated with tacit renewals and concluded that such provisions in insurance policies were legitimate
provided that the policyholder is made aware that their policy will renew automatically, the dangers of a failure

have to know what we have heard before and then get
clarity and get on the record your answers to some of
the questions where we want further clarity. I am sure
the Committee would join me in saying we have
found that very helpful. Thank you very much
indeed.



Processed: 08-07-2009 23:17:23 Page Layout: LOENEW [O] PPSysB Job: 427483 Unit: PG10

149european commission’s proposal for a directive on consumer rights: evidence

to renew are discussed, the customer is told that they will be sent a notice of the intention to renew
automatically and has the opportunity to change their mind.2

7. Article 45 of the proposed Directive would prohibit insurers oVering this valuable protection to consumers.
In our submission, the approach adopted by the Financial Services Authority in their Insurance Conduct of
Business Rules (ICOBS) should be adopted in the proposed Directive. ICOBS Rule 3.1.17 provides that (a)
firms must not enforce, or seek to enforce, any obligations under a distance contract against a consumer, in
the event of an unsolicited supply of services, the absence of reply not constituting consent; (b) this rule does
not apply to tacit renewal of a distance contract.

2 June 2009

2 The Information Commissioner’s Best Practice Note can be found at: http://www.ico.gov.uk/upload/documents/library/
data protection/detailed specialist guides/automatic renewals gpn.pdf
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Written Evidence

Memorandum by the Bar Council of England and Wales

This paper is prepared on behalf of the Bar Council of England and Wales in response to the Select Committee
on the European Union Sub-Committee G (Social Policy & Consumer AVairs) House of Lords’ Inquiry into
the European Commission’s proposed Directive on consumer rights, adopted by the European Commission
in October 2008 (COM(2008 614 final) (“the Directive” or “CRD”). The Directive follows the Commission’s
2006 Green Paper on the Review of the Consumer Acquis, to which the Bar Council responded. We have also
responded to the recent consultation on the Directive undertaken by the Department for Business, Enterprise
and Regulatory Reform (“BERR”). Where relevant therefore, reference will be made in this response to some
of the views previously expressed.

The Overall Objectives and Underlying Principles

1. To what extent is it necessary to update and simplify the existing rules and, if so, why should this be achieved through
the replacement of four Directives by a single Directive?

In our response to the Commission’s Green Paper consultation on the review of the consumer acquis (COM)
2006) 744 final, which concerned eight existing Directives (including the four actually consolidated in the
current proposal), the Bar Council of England and Wales supported the Commission’s stated aim of
simplifying and completing the existing regulatory framework. We agreed that there was a regrettable lack of
coherence on consumer protection as between the Member States, and therefore were cautiously supportive
of the idea, already suggested in the Green Paper, of consolidating the then eight Directives into one horizontal
Directive, if, but only if, the desirable objective of tidying up the EU legislation in this area could be replicated
at Member State level through coherence in the domestic implementing legislation.

That caveat remains, even where, as now, the proposed horizontal Directive replaces only four existing
Directives.

2. Should a single horizontal Directive be desirable, what should its objective be? Where should the balance between a
high level of consumer protection and the functioning of the internal market (for both companies and consumers) lie?

A horizontal instrument should have as its objective the rationalisation of certain basic protections, such as
key definitions, cancellation or withdrawal periods and information requirements, so that consumers can rely
on similar standards of consumer protection no matter where in the EU they purchase their goods or services.
The choice of a Directive as the legislative instrument puts part of the onus of achieving this coherence on the
Member States and their implementing measures. To balance this, the Commission is seeking maximum
harmonisation across the range of the proposal. However, we are not convinced that absolute uniformity of
requirements and remedies is necessary to promote functioning of the internal market.

The fact remains that many Member States have chosen to implement higher levels of consumer protection
in certain areas of the acquis. There can be no certainty that a horizontal maximum harmonisation instrument
would not, in order to achieve consensus, reduce consumer protection in areas which may be highly relevant
and visible to consumers, such as, in England and Wales, the right to reject. The current draft appears to
present just this issue, although we understand that it has been suggested that there may be some room for the
retention of existing remedies within the civil codes or law of certain Member States.1 Accordingly, as stated
in our response to the preceding consultation, we favour the application of targeted maximum harmonisation,
even though the proposal purports to consolidate only four of the original eight Directives of the consumer
acquis. We would restrict the elements of the Directive which are to be the subject of maximum harmonisation
to a certain few (key definitions, information requirements; cancellation or withdrawal periods) in order to
best achieve the balance alluded to in the question.
1 Indeed, at a meeting in late-March with Dr Meglena Kuneva, (European Commissioner responsible for Consumer Protection, whose

portfolio includes this proposal), the Chairman of the Bar received an assurance that the abolition under English law of the right to
reject had not been an intended consequence of this proposal. She indicated that an amendment could be inserted to the eVect that the
relevant provisions are “without prejudice” to existing national civil law remedies.
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3. How consistent is the draft Directive with the Commission’s broader work on contract law such as the Common
Frame of Reference?2

The Bar of England and Wales has followed closely the Commission’s work on European Contract Law and
the Common Frame of Reference over the past several years, and awaits with interest the promised
Commission White Paper on same, due later this year, or early next. In the absence of any detail on what the
Commission is proposing to include in the White Paper at this stage, our comments can only be conjecture.
If the Commission adheres to the JHA Council’s clear directions in its two most recent conclusions on the CFR
(April and November 2008)3 and limits the scope of the future CFR to a toolbox (containing definitions,
model rules etc.) for use by the EU legislator in the drafting of EU legislation having contractual content; and
provided that the terms and definitions used in the adopted Consumer Rights Directive are consistent with
those in the future CFR (which of course, remains to be seen) then that would be consistent with the
Commission’s parallel work on the Consumer Rights Directive. We certainly do not consider that the scope
of either the CFR or the CRD should be extended merely to mirror that of the other, for example by including
in the CRD the definitions of remedies that should properly be left to national law.

As a matter of future policy, if the CRD does achieve the desired aims of simplification and coherence of certain
aspects of consumer protection across the EU in the areas covered by the four existing Directives, that would,
in our view, go a long way to meet the internal market concerns that have created pressure in some quarters
to extend the scope and content of the future CFR beyond what the Council has repeatedly stated it would
accept.

4. To what extent does the draft Directive succeed in providing a clear indication of the rights of consumers? How might
the accessibility of the information contained in the Directive be improved?

Insofar as the proposal sets out clear definitions of common terms; lays down maxima for cancellation and
withdrawal periods; lists of unfair contract terms, conformity requirements, and so on, we consider that it does
succeed in providing a clear indication of the rights of consumers. However, we are concerned at the potential
for overload, both for traders and consumers, by the imposition of onerous information requirements (see
below). Too much information may be as harmful as too little. There are issues such as the requirement to give
information about the “main characteristics” of a product, which we consider may be diYcult to define and
may lead to a proliferation of information given as a matter of precaution which may obscure the picture for
consumers.

Full harmonisation

5. To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With reference
where possible to practical examples, what do you consider its strengths and weaknesses to be?

In our earlier responses on this issue we have indicated that maximum harmonisation is acceptable only, and
to the extent that, it is carefully targeted. We have already referred to the potential risk that its imposition
would reduce the level of consumer protection in Member States that have to date applied higher standards
(eg in England and Wales, the right to reject goods of an unsatisfactory quality). In addition, the application
of broad horizontal standards will inevitably leave many areas to be determined by domestic courts, with
fragmentation and opacity the most likely result. Thus we are concerned that the laudable aims of maximum
harmonisation (to give consumers the confidence to shop across border by assuring them of certain key
standards and rights of redress) may not be achievable this way, and that conversely, consumer protection and
business confidence in the internal market may be weakened if maximum harmonisation is applied too widely.

We noted in our response to the Green Paper consultation that our concerns in relation to maximum
harmonisation were shared by consumer groups and, other interested bodies. Experience with the Consumer
Credit Directive was cited by the National Consumer Council in 2007 as showing the diYculty of producing
a workable instrument where maximum harmonisation is proposed. Moreover, in an area where it is
acknowledged that legislation may become obsolete relatively quickly, it is questionable whether a Directive
applying maximum harmonisation across the board would be suYciently responsive to cope with the need for
rapid reform.

There are clear drawbacks to applying maximum harmonisation over a range of areas in which Member States
have varying provision for sound policy reasons. We take the view that there are benefits in producing a
coherent set of definitions and timeframes for matters such as cancellation/withdrawal rights, but the current
breadth of maximum harmonisation already causes problems. The risk of a “race to the bottom” appears to
2 http://ec.europa.eu/consumers/rights/contract law en.htm
3 18 April 2008: 8286/08 JUSTCIV 68 CONSOM 39, and report 1563/08.
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be borne out at least to some extent in the Directive—for example the loss of the right to reject and the
requirement to give notice of defects, each of which represents a dilution of existing UK consumer protection.

Indeed, the most significant practical example of the diYculties posed by maximum harmonisation is the
potential loss of the right to reject, which, if it remains in the proposal, is likely to be controversial for UK
consumers. Although there are diYculties with the practical application of this remedy in the consumer
context, the existence of the right is valued. The proposed changes would take away the consumer’s right to
walk away from a contract where he had lost confidence in the product or the supplier, instead tying him in
to a continuing relationship which he may no longer want. An example might be where a purchaser of a
complex product, such as a car experiences a disturbing fault, such as a brake or electrical failure, which may
be cheap to remedy but hard to forget. If he has to wait until the problem has recurred (perhaps more than
once, on the current draft of article 26.4(d)) before he is entitled to rescind, one can well imagine that this would
be considered a serious dilution of his current rights. The Law Commission’s research also identifies this as a
matter of concern to consumers.4 The example of a dangerous or otherwise serious fault is not, of course,
the only area in which the UK consumer would feel the loss of this right—at present a consumer may reject
even for relatively minor faults (such as a small defect in an item of clothing) which nonetheless detract from
the standard to be expected of a new purchase.

It is very likely that the UK consumer would not be favourably disposed towards a “Europeanisation” of his
remedies which actually reduced their eYcacy. We therefore anticipate that the Directive, which is no doubt
intended to be an advance for consumer protection, would instead be perceived as unwelcome meddling.

Accordingly, we remain of the view that targeted maximum harmonisation would give a greater opportunity
to maintain an appropriate balance. It is understood that many respondees to the Green Paper espoused a
similar view and that there was some evidence that this viewpoint was accepted, at least initially. It is hard to
see, however, where that is reflected in the Directive other than in its reduced scope (by which we mean, it’s
being limited to four of the original eight Directives reviewed). It must be a matter of some doubt as to whether
national remedies such as the right to reject really represent a substantial impediment to cross-border trade
and in our view there would need to be evidence of this in order for full harmonisation to be justified.

Scope

6. Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear? To what
extent should the provisions apply more broadly to other consumer legislation, such as the timeshare (94/47/EC) and
package travel (90/314/EC) Directives?

We consider that the distinction made by the Commission between the four Directives that are the subject
matter of the proposal, namely Directive 1999/04 on consumer sales and guarantees; 93/13/EEC on unfair
terms in consumer contracts; 97/7/EC on contracts negotiated away from business premises and the four sector
specific Directives that were also the subject-matter of the 2006 Green Paper is an appropriate one. These four
between them set out the core principles of EU consumer protection, including information requirements.
Currently, there is a degree of inconsistency and overlap between them which we agree should be remedied.

The Commission has indicated that, with regard to the remaining four sector-specific Directives, if EU action
is shown to be needed, then vertical revision of these may begin next year. We await further details on
Commission plans with regard to this second set of Directives, but agree that they should be assessed and dealt
with separately.

General Consumer Information Provisions

7. Articles 5"7 of the draft Directive include a number of provisions on consumer information. What are your views
on the general information requirements, the provision on the failure to provide information and the specific information
requirements for intermediaries? What is your view on the application of the full harmonisation principle on the
information requirements?

We are concerned at the scope of the information requirements provided in both Chapters II and III (articles
5–7, 9) of the draft Directive. Excessive information requirements are a burden on business and may reduce
rather than increase clarity for consumers. We consider that it may be diYcult to determine what the main
characteristics of a product are, whether it be a complex product, such as a car, or a more mundane item.
4 Consultation Paper on Consumer Remedies for Faulty Goods, paragraph 4.7 at page 44.
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The greater issue may be the manner in which the basic information requirements are to be enforced. Under
Chapter II, Article 6(2) provides for enforcement of a breach of this requirement in accordance with national
law, but the proposal is not entirely clear on how this will be implemented. Are we to assume that it will be
treated as a breach of contract? Whilst we welcome the decision to leave this to national law, we have asked, in
our response to the recent BERR consultation on this proposal,5 to have this clarified by government. Vague
requirements are unlikely to be conducive to certainty and may result in businesses, as a precaution, providing
a proliferation of information which will confuse rather than inform.

Consumer Information and Withdrawal Right for Distance and Off-premises Contracts

8. What are your views on the provisions regarding consumer information and the right of withdrawal for distance and
off-premises contracts including: the information requirements; the length of the withdrawal period; the modalities for
exercising the right of withdrawal and associated obligations; the exceptions from the right of withdrawal; and the
overall exceptions from the provisions?

Our concern in relation to these additional requirements is the risk of overload of information previously
referred to. There is already a tendency, for example in radio advertising and telephone sales, for the
“compliance” part of the advert or call to be rushed, and by increasing the regulatory burden in this area, the
risk of the consumer listening to such messages without actually hearing them can only increase. However,
given that the proposal will require this information to be provided in durable form as well, on balance our
view is that this is a desirable addition. We would support suggestions made elsewhere that the Directive itself
require that certain elements of the information, notably on the right of withdrawal, feature prominently, so
as to ensure the coherence between the Member States that we emphasised above as being a necessary
prerequisite to the success of this Directive.

As regards the starting points for the withdrawal periods, in the context of distance contracts, we do not share
concerns expressed in relation to the fact that the withdrawal period would not cover the situation in which
a consumer decides against a purchase shortly after concluding the contract but before delivery. The Directive
does not seek to govern the private law rights of contracting parties in this respect and it would be a foolhardy
business that chose to ignore a customer’s cancellation request in such circumstances, since they would then
incur irrecoverable delivery costs, which could otherwise be avoided.

There may be an issue in relation to oV-premises contracts. Whilst the withdrawal period for distance contracts
begins once the consumer has acquired the material possession of the goods, with oV-premises contracts the
withdrawal period begins once the consumer has signed the order form or has received a copy thereof in
another durable medium. It appears that time could begin to run even before the trader has accepted the
consumer’s order at this point, ie before the contract is actually concluded. If the trader dragged his feet, it
appears possible that the withdrawal period could lapse before the contract was even concluded and the
consumer has the right to demand delivery. That may be an extreme example, but it seems clear that the
withdrawal period would often expire before the consumer has even received the goods. If the policy objective
is simply to allow the customer to change his mind in order to alleviate the risks of pressure selling this may
not matter, but it would seem odd if a consumer would have to rely on his sale of goods rights in this context,
rather than a right to withdraw.

The Article 17 requirement to return goods at the consumer’s own cost within 14 days is likely to present issues
if traders rely on it in relation to large items. This could in turn operate as a de facto bar to the exercise of the
right to withdraw—if the process appears to be burdensome many consumers may simply choose to put up
with goods which they would otherwise have returned. We would suggest that the previous requirement, i.e.
that the consumer makes the goods available for collection, is preferable.

We are concerned that the proposal to allow traders to hold consumers liable for diminished value on returned
goods is potentially open to abuse. Only the trader will be in a position to assess the diminution in value of
the returned goods. If the trader takes the view that returned goods such as clothes cannot be resold because
they have been worn, the loss may well be the whole cost of the garment (or at least the profit element). Of
course, retailers currently have to make that sort of assessment in determining whether to accept goods
returned to a store, but that is usually in the context of a commercial guarantee rather than a statutory right.
This provision would potentially entitle the trader to retain the goods and charge a fee which approached the
full price of the goods. We would suggest that the Directive itself indicate that traders may charge a fee
commensurate with any use of the goods by the consumer, which would be determined by reference to the cost
of hire of the goods rather than their replacement cost or the profit element of a sale.
5 http://www.berr.gov.uk/consultations/page48780.html
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We agree with the provision that requires that consumers who agree to performance during the withdrawal
period should be liable to pay for any services or non-returnable goods provided. To do otherwise would
unduly restrict freedom of contract, since traders would be most unlikely to take the risk.

In our view, the most eVective mechanism by which a consumer can agree to receive services or goods which
it is not possible to return before the end of the cooling oV period (whilst protecting the trader against non
payment) is to require the consumer’s consent in writing or other durable medium relevant to the manner in
which the contract is concluded.

Lack of Conformity

9. What do you consider to be the rationale behind the rules governing the lack of conformity of goods, including the
proposed new hierarchy of remedies? What are their implications? How might they be applied practically? If necessary,
how might they be amended?

The rationale for the rules on conformity appear to us to be the same as those underlying the entire proposal,
ie to create a level playing field for consumers when buying goods or services from anywhere within the EU.
The current hierarchy of “European” remedies (by which we mean repair/replacement, reduction in price and
rescission) will not be substantially changed, but, it appears, the UK right to reject may be lost. We do take
the view that the current hierarchy is confusing for UK consumers, and this is one reason why the retention
of a remedy such as rejection which is more well-established and understood is desirable. It is diYcult to
suggest how this hierarchy might be amended to give greater simplicity, other than by a complete replacement
of the current European remedies, which is unlikely to find favour.

Unfair Contract Terms

10. To what extent is it appropriate to exclude negotiated terms even if any of those terms appear on the “black list”
of terms always considered to be unfair?

In our response to the Commission’s Green Paper we indicated that we remained to be convinced of the need
for a “black” list at all. The reality is that in the UK regulators such as the OYce of Fair Trading are not afraid
to treat “grey” list terms as being of significant concern. We are not aware of businesses seeking to justify
“grey” list terms to any great extent. As such we do not, within the UK, consider that a “black” list is necessary.

The exclusion of negotiated terms is consistent with the application of the principle of freedom of contract.
Prima facie, this is appropriate. That said, the proposed black list, if it is retained, is short and, in practice, we
doubt that any consumer would freely negotiate any of these terms. Here it is relevant that Article 33 places
the burden of proving that a term was individually negotiated squarely on the trader. Moreover, Article 36, in
case of doubt about the meaning of a term, provides for the meaning most favourable to the consumer to
prevail. We consider both of these provisions to be essential if the exclusion of negotiated terms is maintained.

11. To what extent are the lists as proposed suitably comprehensive and are the general principles for additional terms
robust enough?

The lists substantially reproduce the current grey list, with some terms being promoted to the black list. We
consider these are suYciently comprehensive. Similarly, the general principles relating to other contract terms
in article 32 are very similar to the existing test for unfair terms. We welcome the additional clarity provided
in relation to the “core terms” exemption in article 32(3), which we note substantially mirrors the decision of
the Court of Appeal in the recent case of OYce of Fair Trading v Abbey National Plc [2009] EWCA Civ 116.

12. Is the procedure for determining when a “grey list” term (those “presumed to be unfair”) can be used
sufficiently clear?

Again we consider that this mirrors the existing position, which has not caused any significant diYculty.

Enforcement and Penalties

13. In the light of your experience with the existing Directives, do the provisions on enforcement and penalties raise any
particular issues?

Article 38 requires Member States to provide for enforcement in relation to unfair terms by way of injunction,
as does the existing Directive. The decision of the High Court in OYce of Fair Trading v Foxtons Ltd [2008]
EWHC 1662 (Ch), in which Morgan J struck out the OFT’s claim for an injunction to restrain the use of certain
standard terms by Foxtons, casts some doubt on the availability of injunctive relief in this area according to
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UK law. The Court’s reasoning was based on the fact that an assessment of the fairness of a contract term has
to include the personal characteristics of the consumer in question and an injunction would fetter the
discretion of courts considering the term in any individual case. This decision has recently been successfully
appealed by the OYce of Fair Trading (reported at [2009] EWCA Civ 288), but there remains some ambiguity
in the application of enforcement in this area. The Court of Appeal took the view, it appears, that a failed
challenge to the fairness of a term would not bind an individual consumer in a future action, but that a
successful challenge would (subject to the terms of the injunction granted) aVect the trader’s right to contest
the fairness of such a term in any individual challenge. It is clear from the terms of the judgments that there
is considerable tension between the provisions relating to collective and individual challenges and it would be
helpful for the Directive to make clear how this is intended to function.

April 2009

Memorandum by the British Retail Consortium

The British Retail Consortium (BRC) represents the whole range of UK retailers including large multiples,
department stores and independent shops, selling a wide selection of products through centre of town, out of
town, and rural stores and by mail order and e-commerce. At the end of June 2008 the UK retail sector
employed some 2.9 million people (11% of the workforce) and retail sales were £265 billion in 2007. The retail
sector in the UK consists of over 295,000 outlets, contributing an estimated 8% to national Gross Value
Added (GVA).

Preliminary Comment: BRC Position

1. Strong support for the package as a whole

The BRC strongly supports the draft Directive as a balanced package and provided it remains a total package.

Our proposed amendments would make the package even better, but we are happy to support it as it stands.

— It would benefit consumers, businesses, cross border trade and the development of a real single
market as relevant to consumers as businesses.

— Businesses, both large and especially small and medium sized, would find it easier to make oVers
across borders within the terms of the Rome 1 Regulation because the key consumer rights would be
simplified and harmonised in every Member State; be protected from the minority of consumers who
abuse the withdrawal rights in distance selling.

— Consumers would benefit from: a wider range of competitive oVers from businesses; a consolidated
package of rights that they could understand and access more easily; a greater degree of certainty
when buying across borders; greater clarity in terms of their withdrawal and guarantee rights; and a
greater likelihood that businesses will in turn understand their obligations to consumers and fulfil
those obligations without the need to resort to formal dispute settlement.

2. We do not seek a reduction in consumer protection

We do not seek a reduction in overall consumer protection—but we do want greater protection for business
from the small minority of consumers who abuse the system, such as those who use the withdrawal right to
order a product with the intention of using it and returning it.

— The Directive should have no eVect on the way in which the vast majority of consumers behave but
it will protect them from the eVects on prices of consumers who act irresponsibly.

— Many traders oVer consumers rights (eg 30 day or more withdrawal policies for in store purchases)
that go well beyond the law. This is part of their competitive positioning to provide the terms and
conditions their customers want and expect. Research shows many consumers select a trader on this
basis—so traders will continue to do this. Even if the law changes a little in a particular Member State,
if customers expect businesses to behave in a particular way, they will continue to do so.

3. Support for trying to agree changes consumers may need

We are very willing to work to secure agreement on reasonable changes in areas that consumers feel they need
in order to support the proposal.

— For example, we support the introduction of a right to a full refund for defective goods in the first 14
or 30 days, with a reversed burden of proof—provided it can be agreed on a full harmonisation basis.
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Retailers in the UK have worked with such a system for decades. The key reform it needs is a clear
time frame which does not exist in the UK as yet. Its extension to the whole EU would give consumers
elsewhere a significant new remedy.

4. Strong support for full harmonisation

The prospect of a single EU wide market for consumers should be a matter for excitement—a springboard for
a growing number of businesses to oVer their products across the whole EU and for consumers to take up
oVers across borders. A single market is not just a matter of consumers shopping across borders but of
businesses being willing to oVer to sell across borders.

— The advantages of full harmonisation far outweigh the disadvantages of increases in business
obligations and any small reduction in the legal protection of consumers in some Member States, be
it real or imagined. This would reduce the negative eVects of Rome 1 for business without
undermining the claimed benefits of Rome 1 for consumer protection.

— The establishment of common rules is the only way in business-to-consumer sales in which the single
market can develop to the advantage of both consumers and business.

— Common rules enable consumers to shop with confidence and businesses to develop and supply the
goods and services consumers require at the lowest possible prices both online and in face to face
retailing. They simplify the procedures.

The BRC rejects calls for opt outs and derogations. The single market can never succeed if every Member State
insists on preserving everything exactly as it is. There has to be room for give and take. The aim should be to
take what is best from each Member State but be willing to adapt.

5. Services, digital services and the scope

We believe the scope is satisfactory. Services and digital services are partially included and in principle, we
would support extending the Directive to cover their remedies as well—BUT the same remedies as for the sale
of goods would not work.

— Possibly the principle of damages for non performance or for failure to provide a service that was fit
for purpose taking into account the nature, cost and description of the service in the contract could be
applied and included in the Directive BUT it would require detailed consideration and considerable
technical re-drafting to prepare a proposal that is fit for purpose. This is best left to a future Directive
rather than trying to amend the current proposal and run the risk of a muddled approach.

6. Distance selling—proposal provides a clearer statement of consumer and business rights and duties

The BRC welcomes the changes to the distance selling package.

— Articles 16 and 17 and others provide clear rights and duties for both consumers and sellers. We would
like it to be slightly amended to make it crystal clear that all the requirements are linked.

— Consumers have an extended right to 14 calendar days to withdraw from a contract. We support this
change—in spite of the greater likelihood that longer withdrawal periods can lead to goods being
returned damaged—because it is balanced by provisions that goods must be returned before
repayment and a deduction can be made for decline in value if they are damaged or improperly used.

— The Recitals clarify what a consumer may do with a good prior to exercising the right of withdrawal.

— This is not a reduction in protection for consumers because the vast majority of consumers who
decide to withdraw expect to have to return their goods in an as new condition and accept they should
treat them with care. The only consumers who will be disadvantaged are those who order with the
intention of using and returning a good or do not treat the goods with care.

— Delivery and returns costs: We support the proposal that consumers should have to return goods at
their own cost within 14 days.

— We also think that consumers should have to pay delivery costs where they have requested delivery
by a non-standard method eg special delivery. In this case the service has been completed and should
be paid for. Delivery and return costs can be considerable. For a £200 sofa the delivery cost is about
£40—so if the retailer had to also pay the cost of return this would be a considerable proportion of
the sale price.
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— We support the exemptions from withdrawal rights especially those for household goods, foodstuVs
etc ordered from supermarkets and others. This is essential if the supermarket sales are not to be
excessively cumbersome. The exemptions could be the same for distance and doorstep sales.

— Non returnable goods. We would like to see a specific reference to non returnable goods—where they
cannot be returned for health reasons (cosmetics, medicines, earrings, underwear, mattresses)—or
where they cannot be resold once used in any way—memory cards. They should be exempt from
withdrawal rights if supplied in see through packaging that is sealed and the seal is broken.

7. Support for Guarantee rights proposals

We are satisfied with the new proposals on guarantees.

— We would have no objection to reverting to the current situation as to choice of initial remedies (ie at
the consumer’s choice with caveats of reasonableness and proportionality).

— It may be desirable to clarify further when the second tier remedies cut in (how many repairs might be
permitted etc) and define “significant inconvenience” and “a minor defect”. Vagueness can be a plus in
order to take account of diVerent circumstances but it also gives rise to considerable debate and conflict.

8. Unfair contract terms

We have no objection in principle to the proposals on Unfair Contract Terms—but further thought needs to
be given to how the proposal can be implemented in practice at the full harmonisation level, given the
relationship to other aspects of contract law and reference to court decisions creating a precedent. There is
some concern over a grey list and whether it will be faithfully implemented in all MS. We think it should be
amended in consultation with MS and the EP not just by the Commission.

9. The key questions from the BRC perspective

9.1 To what extent is it necessary to update and simplify the existing rules and, if so, why should this be achieved
through the replacement of four Directives by a single Directive?

9.2 The existing rules need updating to reflect the growth in, and desire to strengthen, the single market,
particularly in distance selling. A Single Directive has the advantage of ensuring a common basis for
transactions between consumers and traders while providing the possibility of providing for vertical elements
where these are necessary for specific types of transaction.

9.3 Should a single horizontal Directive be desirable, what should its objective be? Where should the balance
between a high level of consumer protection and the functioning of the internal market (for both companies and
consumers) lie?

9.4 We do not believe there is any conflict between a high level of consumer protection and strengthening the
single market to the benefit of business and consumers. The objective should be to provide security for
consumers who wish to make purchases across borders while ensuring the legal regime is as simple as possible
for businesses to encourage them to make oVers across borders. In that way there is potential for competition
to be increased, prices to be held down and a wider range of goods and services oVered.

9.5 The level of consumer protection should be no lower than provided for in the current Directives. We accept
that in some respects it will be necessary to increase the levels. That is acceptable provided the increases are
balanced and proportionate—and take into account the fact that retailers often go well beyond the law to meet
customer expectations and to win and keep customers.

9.6 To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With
reference where possible to practical examples, what do you consider its strengths and weaknesses to be?

9.7 The BRC strongly supports the draft Directive on a full harmonisation basis as a balanced package and
provided it remains a total package. It would benefit consumers, businesses, cross border trade and the
development of a real single market for consumers. The proposal would, indeed, go a considerable way
towards creating a Single Market for Consumers.

9.8 We believe the advantages of full harmonisation far outweigh the disadvantages of increases in business
obligations and any reduction in the legal protection of consumers, be it real or imagined.

9.9 The prospect of a single EU wide market should be a springboard for a growing number of businesses to
oVer their products across the whole EU and for consumers to take up oVers across borders. A single market
is not just a matter of consumers shopping across borders but of businesses being willing to oVer to sell across
borders and being willing to establish in other Member States using their familiar trading oVers and patterns.
Consumer protection is of no value if there are no business oVers to protect them from.
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9.10 The BRC does not believe that it would be appropriate to seek to amend the Rome 1 Regulation in the
context of this Directive. That Regulation imposes additional burdens on businesses that wish to trade across
borders in the shape of the requirement that they abide by the consumer protection rules of the consumer’s
country of residence. As a result, any business wishing to trade across borders needs to ensure it is aware of
diVerences in the protection aVorded to consumers in Member States other than their own home State—and
that they provide the benefits of those rules to the consumers with whom they deal. This imposes costs in terms
of establishing and maintaining what the diVerences are; in terms of maintaining diVerent information
requirements on websites; and in terms of providing diVerent services to diVerent consumers and in ensuring
the legal requirements are met in practice.

9.11 The BRC does not wish to challenge that settlement.

9.12 However, that settlement has the potential to undermine the further development of cross border
business-to-consumer trade, not least for small businesses that might otherwise develop a specific niche market
and not least in a time where every additional cost can make the diVerence between survival and going under
for a business. The risk of incurring the additional costs may just be too great.

9.13 There are only two ways of trading cross border on the basis of a single set of rules. One is through a
country of origin, mutual recognition internal market clause. The other is through a full harmonisation
proposal. Of these, only the full harmonisation proposal not only respects but enhances the provisions of the
Rome 1 Regulation. It provides a single set of rules; it provides for consumers to be accorded the legal
protections of their home country; and it enhances the likelihood that businesses will understand and respect
those rules because they will be the same as in their Home State.

9.14 For that reason we support the full harmonisation basis of the proposal without any derogations or
exception.

9.15 Common rules enable businesses to develop and supply the goods and services consumers require at the
lowest possible prices both online and in face to face retailing while ensuring they are fully compliant with the
letter and spirit of all applicable consumer protection legislation. Businesses, both large and especially small
and medium sized, would find it easier to make oVers across borders as the key consumer rights would be
simplified and harmonised in every Member State, thereby reducing the negative eVects of Rome 1 without
undermining the perceived benefits of Rome 1 for consumer protection.

9.16 Crucially, as well as stimulating business participation in the Single Market, consumer rights are
essentially preserved and in some respects enhanced, not least because businesses trading across borders would
be doing so with a full knowledge of and familiarity with the rights of consumers wherever they are in the EU
because those rights would be the same as in their home State.

9.17 Where there may be claims of a reduction in rights, they should be viewed in the context of responsible
businesses that seek to serve consumers and win and keep their custom by going beyond the legal requirements.
No responsible competitive business is likely to reduce consumer protection in the countries where it operates
where that protection is regarded as essential by the consumers in that country. It will continue to be provided
voluntarily in many cases. In any event in most cases the alleged reduction is not a reduction in protection but
a change in the way in which that protection and remedies are provided. As research quoted by the UK Law
Commission demonstrated, 70% of consumers who were satisfied by the way in which a retailer dealt with a
problem they had experienced would go back to that retailer and consumers were influenced by retailers’
returns policies in determining where to shop in the first place. That serves to demonstrate just how important
voluntary policies are to both consumers and retailers—and that is why they will not disappear just because
the legal requirements have changed.

10. Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear?

10.1 A totally future proof Directive would at the very least be capable of covering all existing business-to-
consumer contract situations. That would provide greater confidence in its capacity to deal with products,
marketing practices, services and products as yet unimagined. The fact that Package Travel and Time Share
are placed outside the Directive suggests that it is not suYciently principled to cover all current situations let
alone situations as yet unknown. There remains a belief that certain specific products require specific solutions.

10.2 The failure to include services and digital services under the guarantees section suggests that the section
is insuYciently principled to deal with every product or service—and if it cannot deal with issues we already
know about, can it deal with issues about which we do not yet know? For example, could it fully cover the
implications of nanotechnology and RFID from the perspective of consumer protection?



Processed: 08-07-2009 23:19:09 Page Layout: LOENEW [O] PPSysB Job: 427483 Unit: PG11

159european commission’s proposal for a directive on consumer rights: evidence

10.3 The BRC would have been willing to support a comprehensive, future proof, principled approach to the
new Directive. Such a Directive could set out the rights a consumer has in concluding a contract, including
rights to secure redress. While the specific application of the rights might diVer among various trading
methods, that application would clearly flow from the statement of basic principles which would stand the test
of time. In turn these would be based on concepts such as good faith, professional diligence, rights to goods
and services that are as described and fit for purpose; rights to products that are free from defects and last for
the anticipated period of time taking into account the price, use of and nature of the goods; rights to full and
accurate information; obligations towards the trader; and common rights and approaches for withdrawal
from a contract.

10.4 Such an approach would make it easier to incorporate services fully, which in principle we would support.
It is clear that the same remedies as for the sale of goods (including the reversal of the burden of proof) could
not be applied. However the principle of damages for non performance or for failure to provide a service that
was fit for purpose and as the average consumer would expect taking into account the nature, cost and
description of the service in the contract potentially could be applied.

10.5 However, the Commission has decided to adopt an alternative approach based on bringing together the
existing Directives and incorporating some substantive modifications. We do not oppose this approach not
least because the proposed modifications are, as a package, beneficial to both consumers and business. It is
one more step in the right direction.

9 April 2009

Attachment—Some Specific Amendments

UK traditional remedies—the initial short term right to reject

The BRC believes that the prize to be won from the new Directive is full harmonisation.

We note that the UK Law Commission found that when the existing Directive was introduced all but one of
the then Member States had an initial right to full refund for a defective product or something similar. In the
UK this is known as the initial right to reject. The fact that many Member States gave up the right in favour
of the new remedies suggests that there can be no foregone conclusion that its removal would really constitute a
reduction in protection rather than substituting diVerent remedies for the same or similar degree of protection.

However, in our view the appropriate way forward would be to change the Directive to introduce a right to
reject for a limited period of 14 or 30 days. This would be an alternative to repair or replacement for that
period—though these should remain options for the consumer. The right to a full refund would then cut out
leaving the remedies proposed in the text.

Article 26: Remedies for lack of conformity

Proposal of the Commission Amendment
Article 26 (1) Article 26 (1)

1—As provided for in paragraphs 2 to 5, where 1—As provided for in paragraphs 2 to 5, where the
the goods do not conform to the contract, the goods do not conform to the contract, the consumer is
consumer is entitled to: entitled to:
(a) have the lack of conformity remedied by (a) have the lack of conformity remedied by repair or
repair or replacement, replacement,
(b) have the price reduced, (b) have the price reduced
(c) have the contract rescinded. (c) have the contract

However, if the lack of conformity is not minor in
relation to the nature and cost of the product and
appears within 14 days from the passing of risk, the
consumer should be entitled to a full refund.

Clarity on the basis of an offer

We believe that there should be a requirement for all oVers on online sites, including auction sites such as ebay,
to indicate whether the oVer is made as a trader or a private individual. In the absence of a statement that the
oVer is made as a consumer-to-consumer and that as a consequence none of the consumer protections in a B
2 C sale apply, the legal position should be that the oVer is made on a business-to-consumer basis.
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Definitions

We believe it is desirable to define “goods made to the consumer’s specification”.

There have been several disputes where a trader believes a good has been specially made to the consumer’s
specification but where the consumer believes he has only chosen from among a range of options. The objective
should be to ensure these disputes are reduced by making it clear that where a consumer exercises a choice at
the pre-final manufacture stage, the good is a bespoke good ie a good made to a consumer’s specification. This
is because such goods may include choices that are highly idiosyncratic making the product unable to be sold
to another consumer.

Amendment 2 (21)

“goods made to the consumer’s specifications” means any goods which are not already fully made and
for which the consumer is required to exercise an individual choice prior to their final manufacture with
regard to the matters such as, but not only, colour, size, material and finish and the trader has made clear
prior to the conclusion of the contract that in making such a choice such a good will become a good made
to the consumer’s specification to which withdrawal rights will not apply.

Definition of Distance Contract

Consumers may be placed at a disadvantage where a trader is willing to accept an order over the telephone or
by email on an occasional basis but would be unwilling to do so if the Distance Selling provisions applied—
not least in terms of the information and the withdrawal requirements. This would most likely apply to small
or medium sized traders, those who supply specialist goods and those who are based in rural areas or serve
rural consumers. It might particularly disadvantage those who are housebound and unable to visit a store.

We would suggest that it would be appropriate to exclude such occasional sales where the trader does not
advertise a distance sales service but is willing to accept the occasional distance sale.

Proposed new definition of “off-premises contract”?

We believe there should be an exception where a consumer makes the positive decision to go to a retail business
premise and takes all the necessary decisions about a purchase—but the final price cannot be determined and
the final contract cannot be signed until the trader has visited the home to take measurements. Fitted carpets
or curtains and fitted kitchens are examples. Under the proposal, there will be a reluctance to complete the
contract until the withdrawal period has ended even if a consumer wishes it to be completed quickly—and this
will be a greater problem with the proposal for a 14 day withdrawal period.

We would propose that such contracts should be excluded at least from withdrawal rights where the consumer
expressly requires the goods to be supplied during the withdrawal period provided the contract has been
initialled in the store and that the contract clearly sets out the nature of the goods, the terms of supply and of
delivery and the manner in which the price will be calculated and the consumer has been made aware that by
requesting the goods be delivered and the contract commenced he loses his withdrawal rights.

Proposal of the Commission Amendment
Article 19 Article 19

2. In respect of oV-premises contracts, the right 2. In respect of oV-premises contracts, the right of
of withdrawal shall not apply as regards the withdrawal shall not apply as regards the following:
following: (d) a sales or service contract that is negotiated and

initialled on a business premise but where the contract is
finally concluded away from the business premises in
accordance with the details of the goods, service and
manner of calculation of the price agreed on the business
premise

The proposed definition of “business premises”

It is not immediately apparent why a conference centre should not be considered a “fair” stand. Retailers often
exhibit at conferences and may have goods for sale. To impose a withdrawal period and other information
requirements on such a transaction would seem an unnecessary burden likely to result in the withdrawal of
such sales to consumers, though not businesses, to the detriment of consumer choice.
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The definition of “durable medium”

We want to be sure that the term “addressed personally” is not meant to imply a consumer needs to have a
personally addressed communication rather than that the communication is individually sent to the consumer
and not simply included on a website.

The new general information requirements

1. It is important that the requirement should be practical. The addition of the words “on request” for
providing the information in face to face sales would go some way to meeting this objective.

2. We question whether following the passage of the UCPD their inclusion in this Directive represents
unnecessary duplication. More important, the requirement in this Directive is diVerent from the Distance
Selling Directive in that Art 5.3 requires they form an integral part of the sales or service contract. This could
represent double jeopardy for the trader in that as well as the requirement in relation to any commercial
practice there is also a requirement in terms of the specific contract, with the implication that there will not
only be a remedy for failure to provide the information in relation to a commercial practice but also a contract
law remedy in relation to a failure in the contract.

In this, the Directive would seem to extend the eVect of a failure to provide information to an eVect on the
contract itself rather than a general consumer protection requirement to be enforced in accordance with the
normal procedures in a Member State.

We are not convinced that such duplication is necessary or appropriate.

3. We note that Article 6 provides specifically for contract law remedies for breaching Art 5. We do not think
it is appropriate for the Commission to lay down the remedies that should be provided. These should be in
accordance with the procedures generally adopted in the Member States.

We wonder why the Commission should specifically state that contract law remedies must be available for
breaches of the information requirements but sees no reason to make such a statement in relation to all the
other potential breaches of contract in this contract law Directive.

Article 6: Failure to provide information

Proposal of the Commission Amendment
Article 6.2 Article 6.2

2. Without prejudice to Articles 7(2), 13 and 42, 2. Without prejudice to Articles 7(2), 13 and 42, the
the consequences of any breach of Article 5, shall consequences of any breach of Article 5, shall be
be determined in accordance with the applicable determined in accordance with the applicable national
national law. Member States shall provide in their law. Member States shall provide in their national laws
national laws for effective contract law remedies for effective remedies for any breach of Article 5.
for any breach of Article 5.

Other information requirements, including the requirement for traders to provide information about codes of conduct
and amicable dispute resolution

Codes: In themselves the requirements reflect information requirements in previous Directives—with the
exception of the existence of codes of conduct and amicable dispute settlement procedures. The diVerence is
that these are now to be an integral part of the contract.

We are concerned at the practicality of these requirements. Various Codes of Conduct may apply to a
particular transaction, perhaps depending on the nature of the goods and the producer. Likewise, there may
be amicable dispute settlement procedures that the trader is willing to enter into in some specific cases but
not others.

Trader information: We support the intention behind the proposal that there should be an information
requirement designed to make it clear whether the consumer is entering into a contract covered by consumer
protection laws. If fully enforced, this should ensure that those who are traders identify themselves. However,
we believe the more eVective route would be a default position where those who are NOT traders had to declare
themselves and that those who did not do so were treated as if they were traders for the purposes of redress
provisions whether or not they were actually traders under the formal definition.
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The introduction of a standard withdrawal form

1. The purpose of the standard withdrawal form and how it is to be used is not totally clear from the text.
Article 14 states that the consumer may inform the trader of his decision to withdraw in any durable medium
either in a statement in his own words or on the standard withdrawal form. There is then no legal limit (other
than the requirement for a durable medium) on the manner in which a consumer may notify a trader and the
trader is obliged to accept withdrawal by any means that uses a durable medium, itself widely defined and
understood. In addition the trader may accept notification if he wishes in a non durable medium. We support
these freedoms.

In that context, we cannot understand the role of the standard withdrawal form which Member States may
not change—though they can apparently place additional demands on other forms of withdrawal.

It is not clear to us whether there is supposed to be a requirement to include the form in every consignment of
goods. If so, it would be highly environmentally unfriendly in that millions would be thrown away each year.

While we can accept the introduction of a standard form of withdrawal, we believe a preferable approach
would be that the trader should be required to indicate the basic information that the consumer needs to
provide if he wishes to withdraw and that this requirement should be laid down in the Directive so that if a
consumer provides this information the trader must accept it as a notice of withdrawal.

2. Article 14.2 seems inconsistent with Annex 1. Whereas the Article suggests the trader has an option to
provide this service with the use of the word “may”, the Annex suggests he is obliged to do so at point 4. We
believe this should be optional for the trader, especially as it requires a more sophisticated website that a small
trader may not have.

3. The form should include the order number to enable the business to trace the specific order. It should also
require the consumer to indicate whether he is cancelling the whole order or only part of it where multiple
goods have been ordered and received in one order. Finally it should remind the consumer of his duty of care
towards the goods; that he cannot use them as opposed to examine them as in a shop; and he is obligated to
return the goods within 14 days at his expense (unless the trader makes alternative arrangements) in order to
receive his refund.

Calendar days

While we have no reason to doubt the advice of the legal service that calendar days are implied, we believe a
reference to calendar days in the text would ensure that the interpretation was watertight.

Articles 16 and 17

We support the overall thrust of Articles 16 and 17.

They provide the same protection as now for responsible consumers who send back the goods in a reasonable
time (14 days) and treat them carefully—they will get their money back within 30 days if they choose to exercise
the right of withdrawal.

On the other hand, traders are protected to a considerable extent from those consumers who do not treat the
goods with due care and from those who fail to return the goods.

However, we believe they may need some technical amendment to make it absolutely clear how they are to
operate.

1. Art 16.1 refers to any payment whereas other Articles make provision for the possibility of deductions for
the return cost (if goods are picked up by the trader) and deductions for a decline in value.

2. As we have argued elsewhere, at the very least costs for deliveries by non-standard means should also not
be returned.

3. The linkages between the Articles need to be clearer. The bald statement in Article 16.1 needs to be clearly
linked to Article 17 so that Article 16 is clearly contingent upon the actions required in Article 17. As it stands,
we believe Article 16 could be wrongly interpreted as standing independently of Article 17 and thus creating
an absolute right to a refund whether or not the goods have been returned as required by Article 17.
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The requirement for the consumer to return goods at their own cost within 14 calendar days

1. Our preference would be that it should be a matter of competitive positioning as to whether the consumer
should also bear the delivery costs as well as the return costs because these are services that have been provided
and cannot be recouped by the trader.

Delivery costs for some goods can be high in relation to the value of the good. For example, a £200 sofa may
cost £40 to deliver. If the trader had to bear both the delivery and return costs this would mean he would be
responsible for costs of £80 on a £200 product—quite apart from processing costs.

2. There is also the issue of delivery costs where the consumer has requested, and paid for, a non standard
delivery, for example by courier. These could be particularly high for a cross border sale. It is unreasonable to
expect the business to bear these costs given the service has been performed and the consumer is withdrawing
voluntarily.

3. Another issue is where the consumer cancels part of an order for several goods and the goods have been
delivered in one parcel or in one delivery. There is no reason why the consumer should be reimbursed for the
costs of delivery given he is only returning part of that delivery. In the absence of some provision in the
Directive, the consumer would need to be re-invoiced for the costs of delivering those items he wishes to keep.

The proposal to allow traders to hold consumers liable for diminished value

1. We believe this proposal provides an eVective balance between the rights of consumers and the rights of
traders. Consumers retain the right to examine the goods as if they were in a shop while traders have the right
to charge consumers if they actually use the products in a way incompatible with the withdrawal right. The
vast majority of consumers act fairly and responsibly. They will still receive their full reimbursement as now
within 30 days and will notice no diVerence to the protection they receive.

However, we are concerned that the Directive may not be absolutely clear. It needs to spell out precisely that
no repayment is necessary until the goods have been received back and examined for decline in value—and that
Art 16.1 does not over-ride this provision. This may require the text to be rearranged rather than re-drafted so
the linkage is absolutely clear.

2. The purpose of a withdrawal period is to provide consumers with the opportunity to examine their purchase
in the same way they could in a shop. In that way they can see if it is as described and as they anticipated given
their objective in making the purchase. As the Recital makes clear, it is to enable the consumer to try on an
item of clothing not to wear it or to get the feel of a camera without actually taking pictures. We believe this
should be reflected in the Articles and not just languish in the Recitals.

It needs wording such as “The consumer has a duty of care towards the items and may not do anything with
them that is only compatible with ownership of them until such time as he has decided not to exercise a
withdrawal right.”

Unfortunately, a growing number of consumers have realised that it is possible to abuse this opportunity by
actually using the good in a manner they would do if they owned it and then opting to return the good—and
a growing number actually order the good with the intention of using it and returning it. This could be
exacerbated with the longer withdrawal period. For small traders selling high value items such as a television
this could be the diVerence between survival and going to the wall.

Responsible consumers do not engage in such activity and quite accept that if they are returning a good it
should be as received.

There is nothing, of course, to prevent a trader oVering a money-back no quibble guarantee well above this
legal minimum—just as many do on the High Street.

Consumers who agree to performance during the withdrawal period should be liable to pay for any services or non-
returnable goods provided

It would be preferable to require the consumer to give express written agreement to immediate performance
with the consequences made clear to the consumer in writing. As a minimum this should be that they should
be liable to pay for any services or non-returnable goods provided. This is the only way in which we can be
certain that traders will be willing to commence the provision of services within the withdrawal period.

However, it would be preferable that the consequences should be that the consumer cannot withdraw. Our
concern here is that the trader may have rejected other work in order to provide the service; may have
employed staV to undertake the work and be liable for their wages; and may have bought goods that cannot
be used for other work in which he is engaged and are in a sense essentially bespoke.
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If the withdrawal right is to be maintained, the contract should spell out that costs such as these cannot be
reimbursed in the event of withdrawal.

We are less clear why traders contracting for certain services from which consumers cannot withdraw—hotels,
airline tickets etc—should be exempt from those information requirements that are relevant in Article 9. This
is inconsistent with Article 19 which exempts some distance sales from the right to withdraw but, as is
appropriate, maintains the information requirement.

Article 16 and 17 Obligations of the trader/consumer in case of withdrawal

Proposal of the Commission Amendment
Article 16 Article 16

1. The trader shall reimburse any payment 1. For sales contracts for which the material possession
received from the consumer within 30 days from of the goods has been transferred to the consumer or, at
the day on which he receives the communication his request, to a third party before the expiration of the
of withdrawal. withdrawal period, the consumer shall send back the

goods or hand them over to the trader or to a person
2. For sales contracts, the trader may withhold authorised by the trader to receive them, within 14 days
the reimbursement until he has received or from the day on which he communicates his withdrawal
collected the goods back, or the consumer has to the trader, unless the trader has offered to collect the
supplied evidence of having sent back the goods, goods himself. The consumer shall only be charged for
whichever is the earliest. the direct cost of returning the goods and for any

additional cost which the consumer agreed and which
resulted from a request by the consumer for delivery to
be made by a non-standard means—unless the trader
has agreed to bear that cost.

2. The trader shall reimburse any payment received
from the consumer and to which he is entitled within 30
days from the day on which he receives the
communication of withdrawal except that for sales
contracts, the trader may withhold the reimbursement
until he has received or collected the goods back.

3. Where a consumer exercises the right of withdrawal
for only a part of a single consignment he shall be
entitled to a refund only for that part of the delivery
costs that can be attributed solely to the product which
is the subject of withdrawal.

Article 17 Obligations of the consumer in case of withdrawal

Proposal of the Commission Amendment
Article 17 Article 17

1. For sales contracts for which the material 1. During the withdrawal period, a consumer who may
possession of the goods has been transferred to wish to exercise the right of withdrawal shall exercise a
the consumer or at his request, to a third party duty of care towards the goods. Such a consumer may
before the expiration of the withdrawal period, only handle or try the goods to an extent necessary to
the consumer shall send back the goods or hand ascertain whether or not they are as described and fit for
them over to the trader or to a person authorised purpose. The consumer may not do anything with them
by the trader to receive them, within 14 days that is only compatible with ownership of them until
from the day on which he communicates his such time as he has decided not to exercise a withdrawal
withdrawal to the trader, unless the trader has right.
offered to collect the goods himself. The
consumer shall only be charged for the direct cost 2. The consumer shall be liable for any diminished
of returning the goods unless the trader has value of the goods for failure to observe the obligations
agreed to bear that cost. set out in 17 (1).
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2. The consumer shall only be liable for any 3. The consumer shall not be liable for diminished
diminished value of the goods resulting from the value where the trader has failed to provide notice of
handling other than what is necessary to ascertain the withdrawal right in accordance with Article 9(b).
the nature and functioning of the goods. He shall
not be liable for diminished value where the 4. For service contracts subject to a right of
trader has failed to provide notice of the withdrawal, the consumer shall bear no cost for services
withdrawal right in accordance with Article 9(b). performed, in full or in part, during the withdrawal
For service contracts subject to a right of period, unless he has given express consent to
withdrawal, the consumer shall bear no cost for commencement of those services and been notified of
services performed, in full or in part, during the the effects on the right of withdrawal of giving that
withdrawal period. express consent.

Credit agreement

Article 18 may need some clarification in relation to the eVect on the credit agreement where the agreement
covers the whole order but the consumer is only returning one good within it.

Distance contracts which should not give rise to the right of withdrawal

1. There are certain goods which cannot be re-sold for health or hygiene reasons. These include mattresses,
underwear, clothes, ear-rings, foodstuVs, medicines, personal goods and cosmetics. There are also other
articles that cannot be re-sold once a consumer has used them in any way. These include memory cards and
external drives. No consumer could have any need to examine a memory card bought on-line any more than
they would have such a need in a shop. A memory card is a memory card is a memory card—provided the
consumer has ordered the correct one. You either want one or you do not and you do not need to open and
try the card to see if it is the one you want.

The BRC believes these should be exempt from a withdrawal right, probably on condition that they are
dispatched in sealed see-through wrapping with a warning notice on it that there will be no withdrawal right
if the seal is broken, and provided it is clear in the commercial communication and contract that no withdrawal
right will exist in the circumstances described.

We believe this places the consumer in exactly the same position as in a shop with regard to how the item may
be treated and protects both consumer health and safety and traders.

2. We believe that the exemptions for oV premises contracts should also apply to distance contracts—and
indeed that the exemptions for distance contracts should also apply to oV-premises contracts.

For example, we cannot see any reason why a trader who operates as a distance seller of foodstuVs, beverages
or other goods intended for current consumption in the household and who meets the other conditions of
Article 19.2.a should be treated any diVerently from an oV-premises trader. More than that we wonder whether
a general exemption for sales of such goods, usually of low value and whose nature and functioning is generally
well known to the consumer, might be appropriate.

Proposal of the Commission Amendment
Article 19 Article 19

4. In respect of distance contracts and oV-premises
contracts, the right of withdrawal shall not apply as
regards the following:
(a) contracts for the supply of foodstuVs, beverages or
other goods intended for current consumption in the
household, selected in advance by means of distance
communication and physically supplied to the
consumer’s home residence or workplace by the trader
himself
(b) the supply of goods which, by their nature cannot
be re-sold for reasons such as, but not only, hygiene or
public health and which have been supplied in sealed,
see-through packaging and the seal has been broken
and the consumer has been advised in advance that the
goods are not returnable if the seal is broken,
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Off-premises contracts which should not give rise to the right of withdrawal

We find it entirely inconsistent that a consumer can (for obvious reasons) request immediate performance of
a contract in an emergency situation—when the consumer is most likely to be under stress and pressure and
the trader is fully or partially exempt from withdrawal provisions—yet in a non-emergency situation when the
consumer has no need to make a hasty decision withdrawal rights apply. This is even more inconsistent when
the withdrawal rights apply to contracts where the consumer has actually chosen the goods in a store and
agreed the terms of assessing the price but concludes the contract in the home once measurements have been
taken so that the actual requirements are known. Curtains or carpets are a case in point, not least because the
exemption for goods made to the consumer’s specifications does not usually seem to apply. We strongly believe
that it is in the consumer’s interest that such instances should not be subject to a withdrawal period. Nor is
this provision necessary for pressure selling in the home improvement sector as this is specifically included
under Article 20.

The choice of first-tier remedies (repair or replacement)

Clearly traders have no objection to the choice being left to them. However, this is not something for which
we have campaigned and we have no problems with consumers having the right to request a particular choice,
provided that the current tests remain in determining whether the choice is reasonable.

We would be happy to extend the choice of first tier remedies to include a free choice among repair, replacement
and price reduction to be agreed between the consumer and the trader.

Second-hand goods

While we have no problem with the proposal as long as it is clearly stated in any contract for second-hand
goods, we believe the current system in the UK where the guarantee period is the same for new and second-
hand goods is preferable and more easily understood by both consumers and traders. It has always been
assumed that the guarantee is conditional on the nature of the goods. Their second-hand properties are thus
always a factor in any consideration.

Terms included in Annex 3 of the Directive

Further consideration will need to be given to some terms.

In particular, we do not regard (j) as unfair. First, we do not regard limiting the transferability of any
commercial guarantee would place any restriction on the consumer’s right to re-sell the goods.

Second, any commercial guarantee is freely given and its terms and conditions are freely oVered as a benefit
to consumers. Provided it is made clear it is non transferable we do not think this is a matter for prescription.
There are costs involved in ensuring a guarantee has been legitimately transferred and the likely outcome of
this provision is a reduction in the availability of commercial guarantees, to the detriment of consumers.

We also question the intention of (f) where this might prevent automatic renewal where the consumer has
explicitly consented to such a process.

Memorandum by Citizens Advice

1. Citizens Advice warmly welcomes this opportunity to provide the Committee with our views on the EU
Commission’s Directive on consumer rights. We believe that the UK needs more eVective consumer protection
more than ever to help consumers get through the current economic downturn and that the Directive will be
vital to securing these protections.

2. As the Committee will be aware, Citizens Advice is the national body for Citizens Advice Bureaux in
England, Wales and Northern Ireland. The Citizens Advice service is the largest independent network of free
advice centres in Europe, with 430 main bureaux in England, Wales and Northern Ireland. Bureaux provide
advice from over 3,300 outlets, including bureaux in the high street, community centres, health settings, courts
and prisons. All Citizens Advice Bureaux are registered charities. The Citizens Advice service aims are to
provide the advice people need for the problems they face, and to improve the policies and practices that aVect
people’s lives.

3. Citizens Advice Bureaux clients are often disadvantaged and many are on low incomes or benefits, or are
disadvantaged in some way. For example, research by MORI for Citizens Advice England & Wales found that
Citizens Advice Bureaux users tend to be in social grades DE and unemployed, or living in social housing.6

In 2007–08 Citizens Advice in England and Wales helped 1.9 million people to deal with more than 5.5 million
6 Financial Overcommitment, research study conducted for Citizens Advice by MORI, July 2003.
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issues, including 1.7 million debt issues, including mortgage arrears and credit problems, 115,000 issues
relating to financial products and services, 130,000 consumer goods and services issues, 95,000 utilities and
communications issues and 38,000 travel, transport and holiday issues.

4. Based on the experience and evidence provided by Citizens Advice Bureaux, Citizens Advice believes that
the following points are vital to making the proposed Directive work for the benefit of consumers in the UK:

— The Directives that will be harmonised need to be updated to keep up to date with developments in
the market. However, existing protections must not be lost in a harmonised Directive.

— The Directive, as proposed, does not encompass all consumer rights and we believe there should be
no gaps.

— The Directive needs to complement the Unfair Commercial Practices Directive by providing rights
of redress and common definitions and information requirements.

— The Directive must ensure that enforcement action should provide for redress for consumers but also
a right for individuals to seek redress, again a point that is not included in the UCPD.

— The UCPD also does not include provision for Alternative Dispute Resolution (ADR), which we
believe should be made available for all consumer purchases. We have written to the Consumer
Minister, Gareth Thomas, to argue for the UK Government to establish a Consumer Ombudsman,
which could run ADR in the UK.

Harmonisation and the Need to Update Existing Consumer Directives

5. Citizens Advice believes that simplifying and streamlining the existing Directives will be of benefit as it will
create rules that consumers, businesses, enforcers and advisers can understand and that work together in a way
that makes sense. We do, however, have concerns that the Directive as currently drafted would not provide a
balance between the rights and responsibilities of consumers and of businesses. We believe that existing
consumer protections must not be lost in a harmonised Directive.

6. In practice, there is a real danger of reducing necessary levels of consumer protection across many EU
States, as detailed in the Law Commission Paper on sale of goods law. For full harmonisation to be of benefit
to consumers and to businesses that trade fairly, the proposed Directive would need to be changed to
incorporate the highest level of redress currently available in EU Member States. This would bring the
standard up across the EU. As drafted, the standard for sale of goods is reduced to what appears to be the
lowest potential standard.

7. However, Citizens Advice does agree that these four Directives need to be updated to take developments
in consumers’ buying and businesses’ selling methods into account. Whilst some of the Directives have built-
in requirements to be revisited, such as the Directive on unfair terms (93/13/EC) that was revised in 1999 when
its scope was widened, the experience of Citizens Advice Bureaux is that the Directives are failing in certain
areas:

— We believe that the new Directive should extend cancellation rights to all oV-premises sales, whether
solicited by the consumer or not. This is not part of the current Directive on doorstep selling (85/577/
EC). The potential for pressure selling in the home is the same whether solicited or not and situations
like marketing sales in shopping centres catch consumers oV-guard. Further, the opening up of the
utilities markets has meant that doorstep selling has experienced a revival from its use in 1985. Energy
companies have used doorstep selling to persuade people to switch where they would not have
otherwise done so and it is acknowledged as the most eVective sales method available to them. Our
evidence is that the information pertinent to a switching decision, such as the price tariV, is not given.
The fuel regulator, OFGEM, is tackling this problem by extending their marketing licence condition,
which includes doorstep selling, for a further two years and through consulting on strengthening it.

A CAB in North Yorkshire reported that an elderly man was cold-called by a company about buying
a security system. They sent someone round the same day who took £3,000 in cash from the client.
This was all his savings. The following day, the system was fitted. The system comprised a burglar
alarm and a ‘lifeline’ type emergency call button. The contract that the client signed stated that CCTV
and a smoke alarm would also be fitted, but this was not done. Since then the client received several
visits from the man who took the money in the first place, now trying to get cash oV him for fitting
windows and a boiler which he did not want to have done and could not aVord. The client went to
the police about the salesman harassing him, only to be told it was not a criminal oVence. When the
client came to the CAB, it was clear that he was not aware that he had cancellation rights. The CAB
contacted Trading Standards about the company, and contacted the company directly to cancel the
agreement on behalf of the client.



Processed: 08-07-2009 23:19:09 Page Layout: LOENEW [E] PPSysB Job: 427483 Unit: PG11

168 european commission’s proposal for a directive on consumer rights: evidence

— The Directive on distance selling (97/7/EC) needs to be revised to take account of both the growth in
buying through the internet and mobile phones (please see the case below) and how legal rights work
where doorstep or shop-based interaction forms part of the buying process. For example, many well-
known High Street businesses and supermarkets now trade online as well as through retail premises,
which often means consumers have the option to reserve and pay for a product or service online and
then collect it at the local retail premise of that business. Further, whilst distance selling rights for
goods start when the goods are delivered, when rights for services begin is not as clear as the language
used in the current Directive does not state precisely when the cancellation period for a service begins.
In addition, it is uncertain whether it is possible for a consumer to cancel a service, such as installation
of solar heating, once it has been started.

A CAB in Lincolnshire reported that a man received a text message that appeared to come from his
current mobile phone provider. As phone calls to his mobile phone provider were free, he rang it. It
was an adult chat line and he spoke directly to a person. He did not realise this was an adult chat line,
as these are usually 09 numbers and premium rate. After nearly three minutes, he decided he did not
want to be part of this conversation and hung up. The client told the CAB that he would not have
rung the phone number had he known. A few days later, he received a call for someone who asked if,
as he had used their adult chat line, he could provide his name and address. The client provided these
details, which resulted in a phone bill for over £40 from the adult chat line provider.

— The Directive on sales and guarantees (99/44/EC) has been confusing because it is not clear which
form of redress (replacement, repair, reduced price or rescission) is applicable and whether consumers
bear the burden of proof. As such, Citizens Advice is concerned that the proposals in the draft
Directive seriously reduce consumer protection as they allow a business to decide which type of
redress to oVer, even though that business has breached its contract with the consumer. We believe
that consumers who suVer breach of contract should be able to choose which of the four forms of
redress they wish to receive.

A CAB client from Tyne and Wear was told the TV they had bought some four weeks earlier from a
high street chain was not their responsibility when it broke down. They told the client that as it was
outside their 28 day returns policy, it was now the manufacturer’s responsibility.

A Lincolnshire CAB client found the high street shop where they had bought a £300 TV refused to
replace it. A fault became evident and the client returned the set to the shop 27 days after the purchase.
The shop has insisted on sending it away, which would take 16 working days. The bureau commented
on their failure to provide the client’s statutory rights.

An unemployed CAB client from Northumberland accepted a repair to the mobile phone she had
bought two months earlier. Within weeks of receiving it back it was faulty again so she asked for a
refund but the shop was adamant that they only could oVer another repair or a refurbished phone.
The bureau commented on the lack of shop staV training as to consumers’ rights. The client’s partner
was severely disabled and needed the phone for contact with his GP.

In the UK, the Directive’s provisions were overlaid onto existing rights. However, in the case of this
Directive we also have concerns as to its scope. For example, services, hire-purchase, and hire are not
included but are commonly part of a single purchase.

— Directive 93/13/EC on unfair terms is very valuable as regular revisiting of the Directive has proved
eVective. However, the proposed Directive does not include provision for Alternative Dispute
Resolution (ADR), which we believe should be made available for all consumer purchases. We have
written to the UK Government’s Consumer Minister, Gareth Thomas MP, to argue for the UK
Government to establish a Consumer Ombudsman, which could provide ADR in the UK.

Ensuring the New Directive Covers All Consumer Rights

8. Citizens Advice believes that the proposed Directive is a significant opportunity to encompass all consumer
rights, ensuring that there are no gaps and making it easier for consumers to access and understand their rights.
This would mean that the Directive would be comprehensive and would be a single place for consumers and
business to find out about their rights and responsibilities across all Member States. For this to work, we
believe that the new Directive would need to include and update all existing vertical consumer protection
Directives and would need to complement the Directive on unfair commercial practices (UCPD), which is not
covered in the proposed Directive.
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9. For example, the Directive should incorporate the credit, financial services, package holidays and timeshare
Directives. This would appear a rational step since the unfair terms provisions in the proposed Directive are
generally within the scope of these areas of EU consumer protection. As currently drafted, the proposed
Directive excludes all provisions in these sectors.

10. In addition, this level of comprehensiveness should address the fact that Directives on doorstep selling and
on distance selling apply to all products, including services, whereas the Directive on sales and guarantees is
limited to sale of goods. Since the proposed Directive incorporates these three pieces of legislation, Citizens
Advice would argue that it must extend these provisions to all products and services to ensure that consumers
are adequately protected and that the new legislation is consistent and simple. We also believe that the
proposed Directive must ensure that current gaps in EU consumer rights provision are addressed, for example
through the protection of consumer deposits, which can often be lost when a business fails, leaving the
consumer with no right of redress to claim back even a portion of their deposit:

A CAB in Leicestershire reported that an elderly woman agreed to switch fuel suppliers after seeing
a stand in the local shopping precinct. She was attracted by the green credentials being claimed by the
fuel company and agreed to switch away from her current supplier. The client changed her mind inside
the 12 day cooling oV period but the company insisted she had a valid contract with them. The client’s
deal with her previous supplier was a special tariV for vulnerable people and she only paid £13.41 per
week for all of her fuel. The CAB undertook a number of checks which showed that she would end up
paying about £45 or £50 per week unless she could return to the special tariV provided by her previous
supplier. The CAB had to contact the company twice before they agreed the sale was an erroneous
transfer. As the client’s income was limited, £45 per week was a lot of money which she could not
aVord.

A CAB in North London reported that a client had found a flat to rent through a website. She viewed
the flat with the landlord and paid a deposit of £100 cash and £235 by cheque. She returned a week
later to move in. However, the landlord failed to turn up. When the client phoned her, the landlord
insisted that she handed over one month’s rent in advance in cash to the landlord’s friend in the flat.
There was no lease, the client did not see the room in the flat, and the landlord’s friend spoke no
English. The client decided to ask for the deposit back. After trying to telephone and write, there had
been no response from the landlord and the cheque had been cashed.

Making Certain that the New Directive is Consistent with the Unfair Commercial Practices

Directive and Provides Rights of Redress

11. As we have outlined in our previous points, our argument is based on ensuring that the proposed Directive
is simple and consistent but also ensures that protections and rights of redress available to consumers are
increased, not lost. So, to provide this simplicity and consistency, the Directive must use the same language,
common definitions and similar information requirements as the UCPD, which would make the new Directive
more consistent with the UCPD, which has proved eVective. For example, the proposed Directive should
include terms like “products”, as defined under UCPD, so that services, mixed goods and contracts for
services, and non-goods and products such as digital downloads are included.

12. In addition, the proposed Directive should also complement the UCPD by providing the rights of redress
that the UCPD lacks. It should include redress for all products and services that consumers normally might
buy, rather than only what the four existing Directives cover on doorstep selling, distance selling, unfair terms,
and sale and guarantees:

A StaVordshire CAB client sought advice when an employment agency mis-sold his son a training
course. The terms allow cancellation but include a £500 deduction if this right is taken up. The son
did not have the details needed for him to make an informed transactional decision and the case
appears to breach the Consumer Protection from Unfair Trading Regulations. He thought he had
been oVered a job.

A Cambridgeshire CAB reported that a disabled couple in their 70s sought advice when they
experienced pressure selling by a doorstep salesman. He had phoned the clients about a massage bed
and oVered to demonstrate it in their home, with no obligation to buy. However when the salesman
arrived he stayed until very late. After some discussion he said he could see they needed the bed and
would phone his superior to see if he could get a discount for them. He then oVered to reduce the price
from £5,238.35 to £2,795. Whilst the practices of staying when asked to leave and appearing to reduce
the price and falsely claiming limited access to the reduced price to obtain an immediate sale are in
the list of banned practices, the CPRs do not provide for redress for those who experience these unfair
practices.
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Ensuring Enforcement Action Leads to Redress for Consumers and that Individuals can Seek

Redress Themselves

13. Contract terms that are unfair cannot be enforced against consumers. However, there is no provision for
active redress for those consumers aVected by the unfair term. Consequently, whilst it is important to ensure
that the proposed Directive includes rights of redress, Citizens Advice believes that these rights should be
linked to enforcement action. Contractual remedy provisions must be clearly linked to enforcement
provisions, so that enforcement action acts as a trigger for redress. In order to achieve this, we suggest that
Article 41 on enforcement, which is included in Chapter 6 of the proposed Directive, could be widened to
provide for redress. In addition, we believe that enforcers should require traders to provide redress for
customers aVected by the breach as part of any enforcement action. Incorporating these provisions into the
proposed Directive would mean that when enforcement action is taken for a breach, redress for those
consumers aVected by the breach would be available. It would also prevent consumers from experiencing
similar breaches in future.

14. Finally, the Directive should also provide for consumers to seek redress for themselves if they have
experienced unfair commercial practices. This is not currently available in the UCPD and could be achieved
as part of the proposed Directive through including a provision for a private right of redress. In addition to
enforcement action to protect future customers, those already aVected need to obtain a refund, for the sanction
to be proportionate:

A CAB client from Merseyside purchased a pram on the internet. It never arrived and the bureau
discovered there have been some 500 complaints in six months about this trader.

A CAB in Derbyshire reported one of their clients had paid £2,000 to a photography business,
following pressure selling. When she decides to use her cancellation rights, the business sought to rely
on an unfair correct term that prevented cancellation. Trading Standards negotiated a settlement for
this client but the bureau was concerned that the firm needed to be stopped, to protect future
consumers.

Securing Alternative Dispute Resolution Provision for all Consumer Purchases and Establishing

a Consumer Ombudsman for the UK

15. Rebuilding consumer confidence will be vital to tackling the global economic problems facing both EU
institutions and the UK Government. Consumers and businesses will need to understand and be confident in
the cross-border rules that the proposed Directive will cover. Part of this must be the provision within the
proposed Directive for easy methods for dispute resolution. This could be achieved by including Alternative
Dispute Resolution (ADR) in the Directive, also under Article 41.

16. At present, there are some purchases where ADR is sometimes available via self-regulation and others
where it is a statutory requirement, such as for telecoms, fuel and estate agency businesses in the UK. For UK
consumers, this means that the ADR provision is uncertain. For the UK Government, these inconsistencies
do not fit with the policy of making court action a last resort and with meeting the European Commission’s
objective to make cross-border buying easier.

17. Citizens Advice has written to the Consumer Minister, Gareth Thomas, to argue for the UK Government
to establish a Consumer Ombudsman. This Consumer Ombudsman could run ADR in the UK, providing
straightforward access to dispute resolution for UK consumers. Citizens Advice has long advocated for the
provision of an overarching consumer ombudsman service, which could both combine existing ombudsman
services and fill the gaps in provision we have outlined above.

A CAB client in Hampshire sought advice about a conservatory that leaked. It cost £13,000.The client
spent two years trying to resolve this problem. The trader would not remedy the fault, they were not
members of the trade association they claimed membership of and the warranty the client paid for
was not valid. The local Trading Standards were unable to help. The bureau called for an ADR system
where consumer complaints could be adjudicated on once normal dispute resolutions failed, without
the need for expensive court action.

An Essex CAB client sought advice when a firm who supplied and fitted a blind broke a piece of
furniture in the process. The fitter stood on it. The business failed to pay for the breakage and the
client felt that taking the case to court would be too expensive. The bureau commented that
companies should be required to deal with customer complaints in a more eVective way that does not
have to involve the courts.

3 April 2009
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Memorandum by Consumer Credit Association

Consumer Credit Association

1. The Consumer Credit Association UK (“CCA”) is a trade association of approximately 500 businesses
engaged in the provision of home collected credit (“home credit”). CCA represents the interests of UK-based
members operating in the UK and certain other Member States.

2. Home credit loans are small (usually in the range of £100–£500) with short repayment periods of, on
average, between 26 and 52 weeks. Charges are fixed at the outset of the loan and generally no default charges
are applied if a customer misses, or makes a late or reduced repayment. Loans are issued and payments
collected weekly from customers in their homes by agents (most of whom are women). There are about 2.5 to
3 million regular home credit users in the UK.

Scope of Response

3. CCA welcomes the opportunity to comment on the proposed Consumer Rights Directive (“the CRD”).
However, as the CCA represents a credit sector, our comments relate solely to the question of credit (which,
as we explain, is largely—but not entirely—excluded from the scope of the CRD).

4. We do not specifically comment on questions numbered 1–13 of the Call for Evidence. This is because there
is really only one area of significant concern for the CCA arising from the proposal.

Outline of Problem

5. Our issue is a technical one and on a fairly narrow point. Nevertheless, it has important implications for
the eYcient running of business and the consistency of customer-facing documentation. It arises from the
interaction between the CRD and the Consumer Credit Directive 2008 (“the CCD”) which has only recently
become law.

6. We strongly agree with the CRD’s broad line on credit. The recently-enacted CCD sets out special rules for
credit. The CRD makes clear that it wishes to leave this new structure untouched. Therefore credit contracts
regulated by the CCD are outside the scope of the CRD.

7. Conceptually, we entirely agree with this approach. And if the CCD applied to all credit formats we would
have no major concerns about the CRD.

8. However, not all credit formats are caught by the CCD. Several important credit types are outside scope.
For example, credit of less than ƒ200; hire purchase; “0%” credit; pawnbroking and bank overdrafts are all
excluded. (Article 2 CCD).

9. In UK credit policy terms, there is no obvious reason for these exemptions. The CCD does not oVer a
rationale and we have always presumed that these inconsistencies were probably down to European lender
industry lobbying. Our understanding is that—in implementing the CCD in the UK—BERR intends largely
to treat these exempt products as if they were within scope. This would be a sensible way forward because it
would minimise market distortion and create consistent consumer protection.

10. It is these CCD exemptions which create the problem. They prevent a smooth, seamless “fit” between the
CRD and the CCD. This poor “fit” means that some types of lender will find that they have to run two
(diVerent) systems in parallel with no additional benefits for consumers.7 This makes no sense.

11. We think that a relatively simple amendment can ensure a better fit between these Directives in
circumstances where the Member State (or the lender) chooses to extend the CCD protections to out-of-
scope formats.

12. Technical details:

— The CRD does not aVect credit contracts within the scope of the CCD (CRD Article 20.2(c)).

— Where credit contracts are outside the scope of the CCD, the current CRD text includes them within
the CRD . . .

7 Most CCA members oVer a range of loans from £100 upwards. The eVect would be that lenders would have to comply with two
diVerent regulatory regimes. For example:
— contracts and withdrawal rights on a £150 loan would have to comply with the CRD, but
— contracts and withdrawal rights on a £200 loan would have to comply with the CCD.

Other types of lender would also be aVected. A provider oVering a range of products who wants to trade oV business premises
will face the same problem. So:

— a finance house selling hire purchase would have to comply with the CRD; but
— the same finance house selling conditional sale or loans would have to comply with the CCD.
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— . . . and this is true even where a Member State extends the scope of the CCD when implementing into
domestic law (as the UK plans to do).

— The mis-match would also apply where the lender (in the interests of eYciency and standardisation of
customer-facing documents) itself chooses to apply the CCD rules, even though it is not required to.

— There is a precedent for this in the UK. Many lenders choose to apply cancellation right rules even
though they may not have to. UK law permits this pragmatic approach and specifically legislates for
it (Consumer Credit (Cancellation Notices and Copies of Documents) Regulations 1983 s 5(4)).

— Our suggestion is simple: create a similar rule by making a short amendment to the CRD.

How Would Such an Amendment Look?

13. Our suggested solution would be something along these lines:

“Where either:

(a) a Member State chooses under its law to treat a credit product (that would otherwise be exempt
from the scope of the CCD) as if it were subject to the CCD; or

(b) a lender chooses under the terms of the credit agreement to treat a credit product (that would
otherwise be exempt from the scope of the CCD) as if it were subject to the CCD

then the CRD would not apply to that product”. [Our emphasis]

Consumer Protection

14. We stress that our idea would not prejudice the consumer in any way. CRD would only be dis-applied
where CCD principles were applied. This is in line with the Commission’s general thinking and merely extends
it in a logical and pro-consumer way.

15. Without such an amendment, there would be a number of unintended adverse outcomes. Lender costs
would rise, leading lenders either to seek to raise prices or to exclude marginally profitable customers. And
where CCD and CRD systems were run in parallel (as the law would require), consumers would be confused
and unsettled by diVerent warnings and protections.

16. Whilst this paper focuses on a small point, it is nevertheless an important one, with serious implications
for consumers.

3 April 2009

Memorandum by the Financial Services Authority

A. Introduction

1. The FSA submits this memorandum in response to the Committee’s call for evidence on its inquiry into
the European Commission’s proposed Directive on consumer rights.

2. This memorandum:

— briefly sets out the FSA’s role; and

— answers those specific questions raised by the Committee which fall within the FSA’s remit.

3. The proposed Directive on consumer rights applies to a wide range of services provided to consumers,
including financial services. The extent to which the Directive applies to financial services is limited by Article
3(2) “This Directive shall only apply to financial services as regards certain oV-premises contracts as provided
for by Articles 8 to 20, unfair contract terms as provided for by Articles 30 to 39 and general provisions as
provided for by Articles 40 to 46, read in conjunction with Article 4 on full harmonisation”.

4. This response therefore focuses on the impact of the Directive’s proposals on the regulation in the UK of
certain oV-premises financial services contracts and unfair terms in all financial services contracts.

B. Background to the Financial Services Authority

5. The FSA is the single statutory regulator for certain specified financial services in the UK. Its powers are
conferred primarily by the Financial Services and Markets Act 2000 (FSMA). The FSA also has powers under
the Unfair Terms in Consumer Contracts Regulations 1999 to deal with unfair terms in financial services
contracts.
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6. When the UK Government is discussing and negotiating EU Directive proposals relevant to financial
services in the FSA’s remit, we work closely with the relevant Department—in this case, the Department for
Business, Enterprise and Regulatory Reform (BERR)—on policy and implementation aspects of the
proposals. In considering this Directive proposal, we have sought to ensure, as far as possible, that consumer
protection measures which we have developed in the UK, following consultation with the industry and with
consumer representatives, are maintained. We have raised our concerns about the proposal with BERR and
are working with them to ensure that they are taken into account in the negotiation.

7. FSMA requires the FSA to pursue four objectives:

— maintaining market confidence in the financial system;

— promoting public awareness of the financial system, including understanding the benefits and risks
of diVerent kinds of investment or other financial dealing;

— securing the appropriate degree of protection for consumers, while having regard to the general
principle that consumers should take responsibility for their decisions; and

— reducing the extent to which it is possible for a regulated business to be used for a purpose connected
with financial crime.

8. The proposals in this Directive are relevant to the FSA’s consumer protection and public awareness
objectives. We require regulated firms to have regard for the interests of their customers and treat them fairly.
We also require firms to provide information to consumers in good time and in a way which is fair, clear and
not misleading, to enable them to take an informed decision about their financial aVairs.

C. Specific Questions Asked by the Committee

Question 5—To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With
reference where possible to practical examples, what do you consider its strengths and weaknesses to be?

9. As a result of the level of harmonisation proposed by the Commission, the consumer information and
withdrawal rights within this proposal will have a far greater impact on certain oV-premises financial services
contracts than the existing provisions in the Doorstep Selling Directive (one of the existing Directives relevant
to financial services that this proposal will replace).

10. As set out below, our particular concern is that, rather than simplifying the regulatory environment,
increasing consumer protection and filling the regulatory gaps, the application of full harmonisation to the
oV-premises provisions will create a more complex and confusing regulatory environment for consumers. It
will lower the level of consumer protection for a number of financial services products when they are sold oV-
premises, such as mortgages by limiting the information that may be provided to consumers to only that
specified in the proposal.

Question 8—What are your views on the provisions regarding consumer information and the right of withdrawal for
distance and off-premises contracts including: the information requirements; the length of the withdrawal period; the
modalities for exercising the right of withdrawal and associated obligations; the exceptions from the right of withdrawal;
and the overall exceptions from the provisions?

Information requirements for off-premises contracts

11. The extent to which the provisions in Article 8 to 19 on information requirements and the right of
withdrawal will apply to oV-premises financial services contracts is limited by a number of exemptions in
Article 20. In practice, the provisions will apply to mortgages, non-insurance based personal pensions, certain
investments, banking and payment services.

12. Currently, the FSA has consumer information requirements in place for products covered by this proposal
and the limited provisions in the Doorstep Selling Directive apply alongside when the product is sold oV-
premises. Consumers, therefore, continue to benefit from tailored and proportionate FSA rules on disclosure
as well as the rules implementing the Doorstep Selling Directive.

13. As a consequence of full harmonisation and the prohibition on “formal requirements” in Article 10(3),
only the consumer information and withdrawal rights requirements in this proposal will apply to certain
financial services contracts when sold oV-premises.

14. For those financial services which are within the Directive’s scope and are sold oV-premises, the proposal
will replace our mandatory disclosure rules with limited pre-contractual information requirements. For
mortgages sold oV-premises the FSA will no longer be able to require lenders to give out the Key Facts
Illustration which contains key product features and risks that we require to be given to the customer before
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they make a purchasing decision. The disclosure specified by the Directive proposal is significantly less than we
currently require for mortgages, thus diminishing the information available to potentially vulnerable groups of
consumers such as “right-to-buy” purchasers. For those personal pensions and investments which are caught,
we will no longer be able to require the firm to give out the Key Facts Document, the equivalent information
on product features and risks which includes important information such as projections.

15. This will have the undesirable eVect that consumers who buy certain financial services products face to
face or at a distance will be better informed than those that buy the same products oV-premises. It may also
create an incentive for providers to sell products oV-premises in order to avoid more detailed information
requirements.

Rights of withdrawal for off-premises contracts

16. The Directive proposal will also introduce, for certain products, a 14 day right of withdrawal which may
be diYcult to implement in practice and will prevent providers from setting up a product before the right of
withdrawal has expired. On mortgages, for example, this might well aVect rapid remortgaging services and the
availability of finance for consumers buying at auction. For oV-premises pensions contracts a 14 day right of
withdrawal would be in contrast to a 30 day right of withdrawal for distance pensions contracts, so would
further complicate the situation for consumers rather than simplifying it.

Overall exceptions from the provisions

17. In the proposal, the Commission points out that “existing Community legislation on consumer financial
services contains numerous rules on consumer protection”. It therefore suggests that “the provisions of this
Directive cover contracts relating to financial services insofar as this is necessary to fill the regulatory gaps”.

18. Where sector-specific EU legislation exists, those rules (such as MiFID) will continue to apply when
products are sold oV-premises. However, when there are no sector-specific EU rules, only the oV-premises
provisions contained in this proposal will apply.

19. The imposition of the rules contained in the proposal on financial services not covered by sector-specific
legislation, would represent an unnecessary burden on unharmonised financial services without evidence of
any benefit. It would also not take account of a number of areas where the Commission is actively engaged in
policy formation work which may result in legislation, such as mortgages. Imposing new rules which would
then be superseded by sector specific rules is costly and unnecessary.

20. Furthermore, allowing only such limited information for financial services fails to recognise the complex
nature of these products and the potential detriment to the consumer of limited or unclear consumer
information. For this reason, we would like to see the exemption of both harmonised and unharmonised
financial services from the consumer information and right of withdrawal requirements for oV-premises
contracts.

Question 10—To what extent is it appropriate to exclude negotiated terms even if any of those terms appear on the
“black list” of terms always considered to be unfair?

21. We broadly welcome the introduction of the black and grey lists as we believe that they will greatly assist
us in protecting consumers from unfair contract terms. We note that the black list, for the most part, reflects
legal rights which consumers already have but which they do not necessarily realise they have and which,
therefore, unscrupulous traders may try to misrepresent or exclude. We also note that many of the terms in
the grey list are very similar, or identical, to terms in the Annex to Council Directive 93/13/EEC and Schedule
2 to the Unfair Terms in Consumer Contracts Regulations 1999. We believe that the presumption of unfairness
which will apply to terms in the grey list, rather than the current mere indication of unfairness, will be very
helpful to us in our work relating to unfair terms in financial services contracts.

22. Whilst we are aware of the views of the Law Commission and the Scottish Law Commission in 2005 that
negotiated terms should be brought within the remit of unfair contract terms legislation, in our experience this
is not something that commonly occurs in the contracts between financial services firms and consumers. In
response to the question as to whether it is appropriate to exclude negotiated terms from the scope of the
Consumer Rights Directive even if those terms appear on the black list, we do not consider it to be
inappropriate.
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Question 11—To what extent are the lists as proposed suitably comprehensive and are the general principles for
additional terms robust enough?

23. The black list and the grey lists are quite comprehensive although we have some concerns about the grey
list: for example, we find it diYcult to envisage any circumstances in which point 1(c) in the grey list (where a
consumer who fails to fulfil his obligation under the contract is required to pay damages which significantly
exceed the harm suVered by the trader) would be fair. Therefore, it might more appropriately be included on
the black list. In relation to point 2 in the grey list, we are concerned that consumer protection will be reduced
as it appears that firms will no longer have to have a valid reason for unilaterally terminating an open-ended
contract without notice. We would support the general principle for the addition of new terms to the lists.

Enforcement and Penalties

Question 13—In the light of your experience with the existing Directives, do the provisions on enforcement and penalties
raise any particular issues?

24. In the light of our experience with the existing Unfair Contract Terms Directive, the provisions on
enforcement and penalties do not raise any particular issues.

9 April 2009

Memorandum by LACORS

Thank you for giving us the opportunity to respond to your call for evidence for the Inquiry in the European
Commission’s Proposed Directive on Consumer Rights.

Introduction

LACORS is the Local Authorities Coordinators of Regulatory Services. It aims to promote and support
quality regulation and related council services across the UK. LACORS’ aims and objectives include
providing advice and guidance to councils in the development and dissemination of good practice, supporting
and promoting eVective coordination, consistency, co-operation and collaborative arrangements between
local authorities.

LACORS’ current portfolio of council services encompasses: trading standards, animal health and welfare,
food safety, product safety, alcohol and public entertainment licensing, gambling reform, civil registration
services, health and safety, environmental protection and the rented housing sector.

LACORS sought the views of council trading standards services in order to help us to formally respond on
behalf of councils to this consultation paper. LACORS’ major views will be in relation to the role that council
trading standards will play in advising businesses and consumers in relation to their rights and obligations.
In particular, if there is any additional enforcement role to ensure compliance, LACORS will work with the
Government to ensure that the views of councils are reflected in any UK implementation of the Directive, any
guidance, and any additional burdens for council trading standards which will need appropriate resources.

In response to your questions LACORS has the following comments:

Questions

The Overall Objectives and Underlying Principles

1. To what extent is it necessary to update and simplify the existing rules and, if so, why should this be achieved through
the replacement of four Directives by a single Directive?

The replacement of four Directives by a single Directive should provide consistency of definitions and clarity
with regard to specifics in the legislation as there are certain terms used across consumer legislation, and it
would be helpful if they were used consistently.

2. Should a single horizontal Directive be desirable, what should its objective be? Where should the balance between a
high level of consumer protection and the functioning of the internal market (for both companies and consumers) lie?

LACORS believes that the objective of the Directive should be that there should be consistent, fair and clear
consumer law, and that UK consumers should not lose any of their existing rights. Maximum harmonisation
as proposed will lead to a lessening of UK consumer rights.
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3. How consistent is the draft Directive with the Commission’s broader work on contract law such as the Common
Frame of Reference?8

LACORS has no comment at this time.

4. To what extent does the draft Directive succeed in providing a clear indication of the rights of consumers? How might
the accessibility of the information contained in the Directive be improved?

LACORS would welcome more definitions of words including “emergency”, “rental” and “identity”. Even
such comparatively common terms like “consumer” and “trader” require tighter definitions. We would
welcome EU guidance on the Directive and UK guidance in support of the implementing legislation to clarify
legal obligations.

Full Harmonisation

5. To what extent do you consider the introduction of the principle of full harmonisation to be welcome? With reference
where possible to practical examples, what do you consider its strengths and weaknesses to be?

LACORS believes that full harmonisation could simplify the distance selling rules, however LACORS is
concerned that full harmonisation would lead to a loss of existing rights currently enjoyed by UK consumers.

In particular LACORS are strongly concerned at the possibility that consumers may lose the right of rejection
and entitlement to automatic refund where goods are not in conformity with contractual rights. LACORS are
also strongly concerned about the introduction of a two year conformity clause. UK consumers expect the
right to reject faulty goods and services. A loss of this right will be strongly contested by consumer groups and
the enforcement community. LACORS believes consideration should be given to the practicality of
enforcement of this Directive by diVerent countries where it will apply.

Scope

6. Do you consider the scope of the Directive to be appropriate and do you consider it to be sufficiently clear? To what
extent should the provisions apply more broadly to other consumer legislation, such as the timeshare (94/47/EC) and
package travel (90/314/EC) Directives?

LACORS has no comments at this time.

General Consumer Information Provisions

7. Articles 5–7 of the draft Directive include a number of provisions on consumer information. What are your views
on the general information requirements, the provision on the failure to provide information and the specific information
requirements for intermediaries? What is your view on the application of the full harmonisation principle on the
information requirements?

LACORS believes that consumers should be fully informed of the contact details of the traders that they are
dealing with. Only when consumers have the contact details, are they able to complain if there is a problem.
LACORS has a concern about third party websites that host a number of online shops of traders, or the
adverts of traders, without requiring those traders to provide contact details for traders up front to consumers.
When there is a problem, the third party websites should provide consumers or trading standards authorities
with the full details of the trader on request.

Consumer Information and Withdrawal Right for Distance and Off-premises Contracts

8. What are your views on the provisions regarding consumer information and the right of withdrawal for distance and
off-premises contracts including: the information requirements; the length of the withdrawal period; the modalities for
exercising the right of withdrawal and associated obligations; the exceptions from the right of withdrawal; and the
overall exceptions from the provisions?

We welcome the increased withdrawal period of oV-premises contracts to 14 days. We are concerned about the
removal of the exception for withdrawal in the case of objects “which by their nature cannot be returned”.
LACORS feels that although this clause has led to some confusion, there actually are some goods which
cannot be returned.
8 http://ec.europa.eu/consumers/rights/contract law en.htm
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Lack of Conformity

9. What do you consider to be the rationale behind the rules governing the lack of conformity of goods, including the
proposed new hierarchy of remedies? What are their implications? How might they be applied practically? If necessary,
how might they be amended?

LACORS has a great concern over this issue. LACORS believes that if the Directive is implemented as it
currently stands, the hierarchy of remedies will lead to less consumer rights as consumers will lose the right to
reject in the first instance. Instead they will have to have the goods repaired, if that is what the retailer requires,
before moving onto rejection. The consumer should have the right to reject goods if they are not up to saleable
quality. This could be for minor reasons, as small scratches on a table or similar could be a valid reason to
reject.

Unfair Contract Terms

10. To what extent is it appropriate to exclude negotiated terms even if any of those terms appear on the “black list”
of terms always considered to be unfair?

LACORS have no comments at this time.

11. To what extent are the lists as proposed suitably comprehensive and are the general principles for additional terms
robust enough?

LACORS have no comments at this time.

12. Is the procedure for determining when a “grey list” term (those “presumed to be unfair”) can be used
sufficiently clear?

LACORS have no comments at this time.

Enforcement and Penalties

13. In the light of your experience with the existing Directives, do the provisions on enforcement and penalties raise any
particular issues?

LACORS have no comments at this time.

LACORS have sought the views of local authority trading standards colleagues in order to help us to formally
respond on behalf of local authorities in Great Britain.

15 April 2009

Memorandum by the Law Commission

The Law Commission is a statutory independent body created to keep the law under review and recommend
reform where needed.

Consumer Remedies

Following a reference from the Department for Business, Enterprise and Regulatory Reform, we are
undertaking a project on consumer remedies for faulty goods. This project considers the remedies to which
consumers are entitled when goods do not conform to contract. In the course of this review we have been
closely monitoring European developments as well as completing a thorough review of existing UK law.
Although not a direct response to the European Commission’s proposals, the project covers many of the same
issues as Chapter IV of the proposed Directive.

Our provisional proposals are outlined in the Consultation Paper9 which was published in November 2008.
We have received 53 responses to the consultation, which have been largely supportive from amongst a broad
range of consultees and from all sides of the debate. We intend to publish a summary of responses in May.

We consider a number of issues in our Consultation Paper, but there are two particular areas where we have
significant concern about the proposals in Chapter IV of the draft Directive on consumer rights. The first is
the potential loss of the “right to reject” (i.e. the right to return faulty goods and receive a full refund) in UK
law, as a result of maximum harmonisation and the second is the proposal not to allow rescission for minor
defects.
9 www.lawcom.gov.uk/docs/CP182.pdf
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The Right to Reject

If the EU’s proposal were to be agreed, the UK would have to disallow the right to reject and repeal the
relevant provisions of the Sale of Goods Act 1979. Instead, where goods proved faulty, the retailer could
choose to provide either a repair or a replacement. Consumers would only be entitled to a refund if there were
a problem with a repair or replacement.

For example, if a consumer buys a faulty kettle in a shop and finds that it does not work, the consumer would
not be entitled to take it back and receive a refund. Instead the retailer could choose to repair or replace the
kettle. The consumer would become entitled to a refund only if the retailer failed to remedy the problem within
a reasonable time or without significant inconvenience, or if the same fault reappeared more than once within
a short period.

Our consultation has shown the right to reject faulty goods is particularly valued by consumers and one which,
if lost, would result in a decrease in consumer confidence. Our proposal to retain the right to reject was strongly
supported (43 out of the 47 respondents who expressed an opinion on this proposal agreed) and we have found
that, almost universally, retailers do not oppose this right.

In February 2008, we commissioned qualitative market research into consumers’ perceptions of their legal
rights. This found that consumers valued the ability to return faulty goods and receive a full refund, but they
were not confident about how long the right lasts for. In February 2009, we followed this up with an opinion
poll. That found that 94% of consumers considered the right to return faulty goods and receive a full refund
was important to them; and 89% of consumers thought that this right should be retained even though
consumers can get replacements and repairs.

We also looked at how consumer remedies work in other member states. At least eight European jurisdictions
(UK, France, Ireland, Greece, Portugal, Latvia, Lithuania and Slovenia) currently recognise an initial right
to a refund for faulty goods. Our survey of European Consumer Centres found that even in states where no
such right exists in law, retailers often provide such a right in practice, due to consumer demand. There appears
to be a cultural tradition across Europe in favour of refunds.

We therefore consider that the right to reject should be retained as a short-term remedy of first instance. It is
a simple remedy that is easy to use and inspires confidence. Consumers know that they can get their money
back without argument if, for example, the product proves to have a design flaw. This makes them more
prepared to try unknown brands or new retailers.

If the consumer remedies regime is to be fully harmonised, we think that it should include a right to reject. This
is particularly important in cross-border sales, where it is less practical to organise repairs and replacements
across long distances.

We note that the Commission has recently stated that the right to reject in the UK and comparative civil
remedies in Europe will not be aVected by the draft Directive. However, we are uncertain how this intention
sits with maximum harmonisation and consider that clarification is required.

Minor Defects

Our second area of concern with the draft Directive is the proposal not to allow rescission for minor defects.
This is an issue that the Law Commission considered in detail in a Report in 1987. We noted then that
consumers often care a great deal about the appearance and finish of new consumer goods and our research
(particularly the qualitative survey) suggests that this is even more so today. We consider that in appropriate
cases the consumer is entitled to expect that goods will be free from even small imperfections and that an
exception for minor defects would lead to unnecessary disputes. The latter reasoning was a major factor that
led to a change in UK law as a result of our 1987 Report.

Other Matters

In our project, we also consider that the issue of when a consumer can proceed to a second tier remedy should
be clarified. We suggest that a consumer should be entitled to move from the first to the second tier after two
failed repairs or one failed replacement and where goods prove to be dangerous or where the retailer has
behaved so unreasonably as to undermine trust between the parties.

We agree with the European Commission’s proposal to remove the deduction for use. The deduction is seldom
used, diYcult to calculate and has the potential to lead to disputes. Consumers felt strongly that after a series
of failed repairs they should be entitled to all their money back.
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We are concerned about the European Commission’s proposal to limit remedies to those defects which appear
within two years of delivery. For food, clothing, electronics or most household goods, it is diYcult to imagine
that faults will arise after two years. However, the provision may cause problems in unusual cases, where goods
are intended to be long lasting and where faults take time to come to light. An example would be where a steel
joist collapses after 26 months, or water pipes burst during the first hard frost. Similarly, where a consumer
buys a fake antique, it may take time for the problem to be discovered. We are concerned that this limit may
encourage designed obsolescence.

A consumer wishing to exercise one of the current Consumer Sales Directive remedies benefits from a six-
month reverse burden of proof. This means that where a fault arises within six months of delivery, it is
presumed to have existed at the time of delivery. It is up to the retailer to show either that the fault arose later,
or that this is inconsistent with the nature of the goods. In the interests of simplicity, we consider that the same
presumption should apply to the right to reject and damages.

I hope that you will consider the proposals put forward in our Consultation Paper. In the current economic
climate, the importance of consumer confidence is clear, and these are factors which we think have a particular
impact on this issue.

Unfair Contract Terms

In 2005, the Law Commission and Scottish Law Commission published a report on Unfair Terms in
Contracts, together with a draft bill. The uncertain scope of maximum harmonisation in this area of the
proposed Directive has delayed the process of the implementation of this bill.

Further, the eVect of maximum harmonisation in relation to negotiated terms, terms of no eVect and terms
reflecting mandatory, statutory or regulatory provisions is not clear. We also have concerns about the potential
eVect of the proposed Directive on the “fair and reasonable” jurisdiction of the Financial Ombudsman Service,
and the presentational requirements in the FSA handbook.

1 April 2009

Memorandum by the Law Society

This response is presented by the Law Society of England and Wales (the Society). The Society is the
representative body of over 120,000 solicitors in England and Wales. The Society negotiates on behalf of the
profession and makes representation towards regulators and government in both the domestic and
European arena.

A further and fuller statement of the Society’s submission can be found in the Society’s position paper dated
February 2009.10 For ease of purpose, the relevant page numbers from the position paper have been included
in square brackets.

Lack of Clarity for Consumers (Question 4) [Page 7 (Sales and service contracts)]

1. The proposal covers sales and service contracts to diVering extents and includes a wide range of exceptions
and exclusions. The definition of trader is unclear and the definition of goods is limited. This may prove to be
confusing for consumers.

Consumer information and withdrawal

2. Consumer information and withdrawal for distance and oV-premises contracts applies to sales or service
contracts. The Society is concerned that the wide range of exceptions and exclusions to this cover the majority
of occasions when a consumer goes online, for example, booking a holiday, ordering food from a supermarket,
buying an aeroplane ticket and auctions.

Other consumer rights specific to sales contracts including remedies

3. The Society is concerned that other consumer rights specific to sales contracts including remedies only
apply to goods or the goods aspects of mixed contracts. It can be diYcult to distinguish between goods and
services where they are bundled. It may be helpful to extend this protection to the goods and services aspects
of mixed contracts, at least where there is a substantial goods element. It is also unclear why this protection
does not apply to spare parts replaced by the trader.
10 http://international.lawsociety.org.uk/node/5794
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Definitions

4. At what point a person becomes a trader should be considered further. The Society is concerned that the
definition may not cover situations where a person is selling something outside of their immediate expertise
or only in their spare time.

5. Defining goods as “any tangible movable item” does not cover digital downloads or software. This question
merits further consideration.

Full Harmonisation Approach (Question 5) [page 6]

6. The Society is opposed to the full harmonisation approach as a general rule and instead support minimum
harmonisation. Full harmonisation may lead to a reduction in the levels of consumer protection and hamper
consumer confidence at this critical economic juncture. For example, the proposal would remove the right to
reject in the first instance in the UK.

7. Full harmonisation would mean that Member States would be unable to act to rectify problems or
loopholes in EU legislation or future mischief (perhaps but not necessarily local) and that the EU legislator
would be unable to act or to do so suYciently quickly. By way of example, the Distance Selling Directive 97/
7/EC provided an indicative list of what constituted a distance means of communication. The list failed to
include, among other things, the internet, blackberries, SMS or m-commerce. This demonstrates how
legislation in this area can become dated very quickly. The Society also notes in this regard the absence of an
emergency procedure provision to allow Member States or even the EU to act suYciently quickly in such
circumstances. Consideration should at least be given to allowing Member States to take such measures that
have to be notified to the Commission and approved at EU level within a fixed time.

Scope (Question 6) [page 6]

Cross-border and domestic

8. There is an issue as to the extent of Community competence and the application of the principle of
subsidiarity. It is diYcult to see the justification or necessity for the proposal to apply to all domestic contracts.
However, it may also be diYcult or impractical for operators to have to distinguish between cross-border and
domestic contracts.

Choice of law

9. It will be important to ensure that rogue traders cannot exploit choice of foreign law clauses, particularly
given the incentive to exploit them if EU standards are raised.

Temporal

10. It will be important to clarify that the provisions on unfair contract terms apply to contracts concluded
after implementation of the Directive.

Consumer Information and Withdrawal Right for Distance and Off-Premises Contracts (Question

8) [page 8 (Distance and off-premises contracts)]

Consumer information

11. The blanket consumer information requirements may prove burdensome for certain businesses. An
exemption for low value contracts, as currently exists in England and Wales, should be considered.

Withdrawal

12. The proposal includes a 14 day withdrawal period. This has significant implications for solicitors who visit
their clients at home, for example in the preparation of wills or powers of attorney for people who are ill or
housebound. The application of a cooling oV period and the delay that it entails could be detrimental to
individuals and restrict their access to justice.

13. The exceptions to the withdrawal period are unclear, poorly defined and inadequate and could reduce
access to justice. The consent exception only applies to distance contracts and the immediate emergency plus
request exception to oV-premises contracts.

14. Often it is diYcult to tell when the contract comes into existence. It is therefore diYcult to determine the
type of contract and which exception would apply.



Processed: 08-07-2009 23:19:09 Page Layout: LOENEW [O] PPSysB Job: 427483 Unit: PG11

181european commission’s proposal for a directive on consumer rights: evidence

15. The immediate emergency exception removes an individual’s freedom of choice and access to justice in
non-emergency situations. Moreover, the term immediate emergency is very subjective.

16. An individual should be entitled to seek immediate performance regardless of emergency if that is what
the individual wants. Bearing in mind that solicitors in England and Wales are already regulated, the
application to a solicitor’s practice may be unnecessary and counter-productive “red tape”. The Society
therefore calls for contracts for the provision of legal services to be excluded from the information and
withdrawal provisions where the client or potential client consents to immediate performance and the legal
services are supplied by someone who is regulated by an approved body, such as a person listed as a lawyer in
Article 1(2) of Council Directive 77/249/EEC.11

Length of withdrawal period

17. The Society questions whether there is suYcient evidence to justify a 14 day withdrawal period (it is
currently seven in England and Wales). The Society highlights that the consumer’s responsibility for
“diminished value” during this period could give rise to much controversy and possiby litigation.

Durable medium

18. Whether a voice mail message is a “durable medium” for the purposes, among other things, of exercising
withdrawal, should be clarified.

Lack of Conformity (Question 9) [page 11 (Remedies)]

Right to reject in first instance

19. The right to reject should be retained as a remedy in the first instance. The Society regards it as an
extremely important right in relation to consumer sales in England and Wales. It is not merely oVered by
businesses in England and Wales because consumers expect it but because it is a long-established right in
English law. The Society also endorses the Law Commission’s view that it can be particularly important in
cross-border sales where it is less practical to organise repairs and replacements at long distance.12

Right to reject for minor defects

20. The Society are opposed to the removal of the right to reject for minor defects, which would lead to
unnecessary disputes as to whether a defect or defects are minor.

Moving to a second tier remedy

21. In any event, the Society are concerned about the condition for moving to a second tier remedy, for
example of rescission. The consumer should at least be entitled to a second tier remedy where goods have
proved to be dangerous or the retailer has behaved so unreasonably as to undermine trust between parties.

Liability

22. The Society is opposed to fully harmonising the length of time in which traders in the UK are held liable
for non-conformity at two years from the date that risk passed to the consumer. Currently the limitation period
in England and Wales is six years.

Informing consumers

23. The Society is in favour of a proposal in the Law Commissions’ consultation that a summary of
consumers’ legal rights should be published at points of sale.

24. The obligation on Member States to inform consumers of the national provisions transposing the
Directive (Article 44) could be strengthened to include an obligation to advertise to and educate consumers
of their rights.
11 Council Directive 77/249/EEC to facilitate the eVective exercise by lawyers of freedom to provide services.
12 Law Commission of England and Wales and the Scottish Law Commission Joint Consultation on Consumer remedies for faulty goods

dated November 2008.
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Unfair Contract Terms (Questions 10 to 12) [page 13]

25. The Society is concerned about the lack of protection in the case of negotiated terms.

26. The new black list, which includes contract terms which exclude or limit liability for death or personal
injury caused through an act or omission of the trader, will not apply to negotiated terms. It will be important
to consider further whether the provisions could have unintended consequences. If, for example, a cancer
patient negotiates to exclude liability to have access to an innovative drug, would this absolve the
pharmaceutical company from all contractual liability for death or personal injury even if, for example, the
clinical trials it had conducted were flawed?

27. The new provisions also include a general unfairness test for terms which are not on the black or grey list.
It is regrettable that even the general unfairness test does not apply in the case of negotiated terms.

28. As regards the general unfairness test, the Society appreciates the attractiveness of creating an EU-wide
concept as a potential safeguard for consumers. However, the eVects of introducing a general duty of good
faith are far from clear. The Society is concerned that such a concept could in practice lead to greater
uncertainty in comparison to the approach that simply specifies what contract terms are unfair.

9 April 2009

Memorandum by Professor James P Nehf, School of Law

I am submitting these comments in regard to the European Commission’s proposed Directive on consumer
rights. My comments address most particularly the proposal’s adoption of a full harmonisation approach. In
my view, which is informed largely by the development of consumer law in the United States over the last 50
years, full harmonisation is neither necessary nor desirable.

1. Consumer legislation in the United States exists at federal, state, and (sometimes) local/city levels. Most
consumer protection legislation exists at the state level. Over the years, states have adopted laws on consumer
credit, distance selling, unfair contract terms, and a wide variety of unfair trade practices. Some of these
statutes prohibit certain merchant conduct or contract terms (eg pyramid schemes, door-to-door selling, “bait
and switch” advertising), while others provide a regulatory framework for a particular type of commercial
activity or industry (eg rental-purchase contracts or the time-share industry). Although there are common
themes present in the array of state laws, and some areas in which federal law controls, for the most part each
state adopts its own approach to protecting its residents from unfair trade practices.

2. State consumer statutes became popular in the 1950s and 1960s during the rise of post-war consumerism
in the United States. Prior to that time, the Federal Trade Commission was the principal government agency
charged with protecting consumer rights. The FTC promulgated consumer protection regulations under the
FTC Act and brought enforcement actions to combat wide-spread merchant misconduct in areas such as
deceptive advertising, fraudulent business opportunity schemes, abuses arising from home solicitation sales
and unfair debt collection tactics. Protection at the state level was comparatively weak. Much of the
objectionable merchant conduct did not rise to the level of common law fraud. Even when it did, the diYculties
of proving the elements of fraud, especially the scienter requirement, and the high cost of litigation as
compared to the injury suVered, often discouraged enforcement actions. Existing state statutes governing
business conduct, such as the Uniform Commercial Code, included few consumer protection provisions. The
FTC therefore began encouraging the states to create statutory enforcement mechanisms designed specifically
to promote consumer rights, and by the end of the 1970s most states had enacted at least one general consumer
protection law to curb unfair or deceptive acts and practices, and a variety of industry-specific laws.

3. The various state laws enacted in this period shared certain common characteristics because many of them
originated from one of two sources. The National Conference of Commissioners on Uniform State Laws
(NCCUSL), as well as the FTC, drafted model statutes and strongly encouraged states to adopt one of the
forms. The NCCUSL proposed two model laws. The Uniform Deceptive Trade Practices Act prohibited 11
specific deceptive trade practices along with a general prohibition of “any other conduct which similarly
creates a likelihood of confusion or misunderstanding”. The Uniform Consumer Sales Practices Act
prohibited deceptive acts and practices generally and also enumerated specific types of deceptive conduct and
unconscionable acts. The FTC proposed three alternative versions of an Unfair Trade Practices and Consumer
Protection Law. The first alternative mimicked the FTC Act and prohibited “unfair methods of competition



Processed: 08-07-2009 23:19:09 Page Layout: LOENEW [O] PPSysB Job: 427483 Unit: PG11

183european commission’s proposal for a directive on consumer rights: evidence

and unfair or deceptive acts or practices in the conduct of any trade or commerce”. The second alternative
enjoined “false, misleading, or deceptive acts or practices in the conduct of any trade or commerce”. The third
alternative was similar to the Uniform Deceptive Trade Practices Act and included a list of specific prohibited
practices.

4. As ultimately enacted, most state laws diVered fundamentally from the FTC Act by authorizing private
remedies to persons aggrieved by the prohibited conduct. Many also allowed prevailing parties to recover
attorney fees and treble or exemplary damages. Private enforcement mechanisms and the potential for
generous recoveries were designed in large part to encourage private regulation of business conduct, thereby
relieving government of the enforcement burden.

5. Today, state consumer statutes vary among the states to an even greater extent because states have
frequently amended their statutes in non-uniform ways, either to resolve ambiguities in statutory language, to
clarify or supplement consumer rights, or to address new consumer problems. Nevertheless, despite the largely
uncoordinated and ad-hoc enactment and amendment process, there has been a general convergence of laws
over time. As a few states begin to address a new problem (eg telemarketing fraud in the 1980s), other states
have usually followed suit, and over time most states now address the same basic set of consumer issues,
although the laws may diVer somewhat in scope and content.

6. Adding to the non-uniformity of state consumer laws, state courts have had to decide many interpretive
issues—what type of plaintiVs are protected, what kinds of transactions are covered, what type of sellers or
businesses are subject to liability, etc. For example, courts have had to decide whether small businesses can
bring actions under the statute, whether the statute applies to the “learned professions” such as the practice
of law or medicine, whether the statutes can be used to ease the burden of proof or enhance the recovery in a
personal injury action, and whether certain areas of commerce, such as real estate, investment securities and
insurance regulated under other laws, are also subject to the consumer protection statutes.

7. As a result of diVering statutory language in enacted laws and evolving court interpretations of those laws,
consumer protection norms under the array of state statutes continue to vary among the fifty states. And while
there are occasional calls for uniformity or a more national and harmonized approach, the calls generally have
not gained widespread support. Indeed, in the last decade or so, calls for harmonisation typically originate in
the business community, seeking adoption of a national law that will insulate members from liability under
state laws that are perceived to be less business-friendly than they would prefer.

8. The consensus among consumer representatives is that a state-by-state approach is preferred unless there
is a strong need for uniformity in a particular area of commerce. I tend to agree because the approach has
worked well over time and carries several advantages. First, it allows for a healthy degree of experimentation
and an evolutionary approach to consumer protection nationwide. As states adopt diVerent laws and models
to address similar problems, there is opportunity to evaluate which laws and models work best. Over time, the
good ideas take hold in other states, and the weak approaches get strengthened or jettisoned.

9. Second, a particular consumer problem (eg fraud in the home mortgage market) may be more prevalent in
one state or region before it takes hold in others. A state where the problem is most serious may enact
protective legislation that can serve as a guide to other states where the problem is only in its early stages.

10. Third, state legislatures have been able to react more quickly to emerging consumer problems than the
U.S. Congress. Proposed national legislation, or a proposed amendment to existing national legislation, is
perceived as a high stakes political event, and competing interest groups are inclined to expend tremendous
resources to get their views heard. This often results in legislation either stalling in Congress or being enacted
in a diluted form that is the least objectionable to major stakeholders but does little to solve the problem.

11. Fourth, in most areas of commerce, the diVerences among state consumer laws create few obstacles to
cross-border transactions. Before I became a law professor, I represented national companies in the rental-
purchase business (“rent to own”). Nearly all of the 50 states had laws regulating the industry, and none were
identical. We drafted contracts for stores in each state that complied with that state’s law, but it was neither a
diYcult nor expensive undertaking. Similarly, advertising had to be reviewed to see that it did not violate the
laws in a particular market, but this seldom created problems and it was not diYcult to write copy that was
legal in every state. At the present time, the industry sees no need for a national law, despite the state variations.
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12. I hope you can draw something useful from the American experience. There may be some sectors of
European commerce in which full harmonisation is desirable, but based on the experience in the United States,
that should not be the presumption with respect to this Directive and the regulation of consumer rights
generally.

1 April 2009

Memorandum by Slough Borough Council

In my employment I am involved with a major internet sales website with UK oYces based in Slough.

As a result I can say that I do have some serious concerns on a certain aspect of the proposed Directive, namely,
the proposed Article 5(1)(b) and the requirement for certain pre-contractual information to be given to
consumers. Your requested questions 6, 7 and 8.

Generally I understand the Directive will replace or consolidate existing legislation including EU derived
“Distance Selling” and “E-commerce” regulations. Therefore existing UK provisions should not change in any
great way and this is my concern particularly with the vast growth of consumer purchases via the web.

I do deal with very many consumer and colleague complaints where purchases are made via this internet/web
platform with third party traders. The problem being that the details (name and geographical address) of that
third party trader are not made known to the consumer at the time the goods are advertised, or when an order
is placed, or indeed at the time the contract is made. Usually a third party trading name is given which can be
meaningless and equally an e mail address which is only responded to for purchases and not complaints.
Clearly that last scenario of not providing the information at the contract point, is in contravention of the
“Distance Selling” and “E-commerce” regulations.

Given these circumstances, unnecessary diYculties arise for both the consumer and enforcer in seeking to
obtain details of the third party trader from the web platform trader, who does comply with this legislation,
whether it is for criminal or civil purposes. These diYculties relate to Data Protection Act release
requirements etc.

I understand the purpose of existing and proposed legislation is to put the consumer in a similar position as
when buying goods or services in the High Street. The preamble in the consultation document —Consistency
with other policies and objectives of the union states,—The proposal achieves a high level of consumer protection
in consumer contracts.

I believe this is not going to be achieved.

Again as UK legislation is unlikely to change as a result of this Directive I can say this is not happening with
internet sales as consumers will not be aware of whom they are contracting with. I would have thought
knowing the parties to a potential contract should be an essential basic element of contract law.

The weakness is that the Directive requires the information prior to completion of the contract and in practice
this often just does not happen. Ideally the information should be given to the consumer at the first point of
contact.

The common scenario I have is as follows:

The web platform hosts advertisements to purchase from various traders and consumers alike. It takes the
money and gives a limited guarantee, but is not party to the contract. In this case the contact is between the
consumer and the third party trader. The platform company argue that they are not required to give the third
party trader details and this should be given to the consumer prior to the completion of the contract by the
third party trader. In my view the platform trader is right in this argument in regard to the “Distance Selling”
and “E-commerce” regulations.

Unfortunately and quite frequently the third party trader does not divulge his name or geographical address,
the consumer is then unable to easily enforce his civil law rights for faulty merchandise. The enforcer cannot
easily pursue action for say copyright infringement for the same reasons. The third party trader now has to
be identified through “oYcial channels” and by way of Data Protection Act requests often a lengthy process
which should not be necessary.

However, I have a view that the Consumer Protection from Unfair Trading Regulations 2008 may require the
platform trader to give this information “up front” by way of regulation 6?—I quote from these regulations:
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Misleading Omissions

6.—(1) A commercial practice is a misleading omission if, in its factual context, taking account of the matters
in paragraph (2)—

(a) the commercial practice omits material information,

And

Material information means:

(3) In paragraph (1) “material information” means—

(a) the information which the average consumer needs, according to the context, to take an informed
transactional decision; and

(b) any information requirement which applies in relation to a commercial communication as a result of
a Community obligation.

And

(4) Where a commercial practice is an invitation to purchase, the following information will be material if not
already apparent from the context in addition to any other information which is material information under
paragraph (3)—the invitation to purchase is communicated and the product;

(b) the identity of the trader, such as his trading name, and the identity of any other trader on whose behalf
the trader is acting;

(c) the geographical address of the trader and the geographical address of any other trader on whose behalf
the trader is acting;

Having said this, the proposed Directive takes from this legislation the wording of these regulations in Article
5(1)(b) and in my opinion there is insuYcient clarity to ensure that this information is given immediately to
the consumer in the above scenario. I do not believe this is an unreasonable requirement

The important words are, on whose behalf and I believe these words are open to interpretation in article 5(1)(b)
and the web platform will not view themselves as acting on behalf of the third party trader but merely as a
publisher of a third party advertisement on the web!

I view the interpretation diVerently as the platform trader takes a commission from the goods being sold by
the third party trader and oVers a 30 day guarantee. The proposed legislation is, therefore, unclear at best.

(As an aside, I also see benefits in this being a requirement for any published advertisements.)

The draft Directive encompasses the “Unfair Terms” regulations and therefore goes to the heart of contractual
obligations and for this reason I believe consumers must be given the right to know immediately with whom
and where they are going to make their contact. I believe this is “material information” within the terms of the
existing Consumer Protection from Unfair Trading Regulations 2008, but the regulations have interpretational
diYculties transferred to the new Directive.

Leading on from this on a secondary but an important point, that this information is when provided often
not immediately visible or accessible, it is several screens or clicks away. Could consideration be given to the
availability of this information?

The concerns I express are not regarding a small or even independent internet traders but a major international
company with a large market share of internet business. I am also aware they are not alone and, with other
similar companies, unscrupulous traders can still attempt to hide their identities.

The complaints I receive arise when there is a “problem” and I am sure my concerns of non identification is
much wider that even I appreciate.

I trust I have explained my real concerns concisely to you.

31 March 2009
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