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 Nineteenth Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instruments and has 
determined that the special attention of the House should be drawn to 
them on the grounds specified. 

A. Draft Identify Cards Act 2006 (Designation) Order 2009 

Draft Identity Cards Act 2006 (Fees) Regulations 2009 

Draft Identity Cards Act 2006 (Provision of Information without 
Consent) Regulations 2009 

Draft Identity Cards Act 2006 (Information and Code of Practice on 
Penalties) Order 2009 

Summary: The secondary legislation under the Identity Cards Act 2006 (“the 2006 
Act”) will establish the detailed procedures required to introduce ID cards under that 
Act. These four instruments, all subject to the affirmative procedure, are the first to 
have been laid before Parliament under the 2006 Act which will allow for the 
introduction of ID Cards. In addition, two further affirmative instruments and four 
instruments subject to the negative procedure will be laid before Parliament later in 
June 2009. These four affirmative instruments have a broad range of provisions, 
including: prescribing government departments which may be provided with 
information in connection with specified functions; the fees to be charged for 
applications; and designation, for the purpose of the 2006 Act, of a “criminal 
conviction certificate” when this is applied for by an airside worker. The 
Government intend that these instruments, together with the instruments to be laid 
later this month, will permit the issuing of ID cards to airside workers: initially at 
Manchester and London City airports, and volunteers in Manchester, from Autumn 
2009. The statutory purposes for the establishment of the National Identity Register 
are set out in the 2006 Act. However, the House may wish to use the debates on 
these instruments to examine whether the net benefits of the scheme as set out in 
‘Identity Cards Act Secondary Legislation: An Impact Assessment’ (available at 
www.ips.gov.uk) are a reasonable assessment. The House may also wish to seek 
reassurance from Ministers that the concerns about the scheme currently being raised 
from within the aviation industry are being given appropriate consideration. 

These instruments are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 

1. The Identity Cards Act 2006 (“the 2006 Act”) established the statutory 
framework for issuing biometric ID cards, together with the establishment of 
a secure National Identity Register to hold the identity information of 
everyone issued with an ID card. The National Identity Register and 
introduction of ID cards will be phased in, the Government having set out 
their plans in the National Identity Scheme Delivery Plan, published in 
March 2008. The key milestones are: 
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• 25 November 2008: first foreign nationals (excluding European 
Economic Area (EEA) nationals) start to be issued with ID cards 
under UK Borders Act 2007 powers; 

• Autumn 2009: the first ID cards start to be issued to airside workers 
and a limited number of volunteers from the general public. These 
first ID cards to be issued to British Citizens and EEA nationals will 
be issued under the Identity Cards Act; 

• 2010: ID cards will continue to be offered on a voluntary basis but in 
particular will be made available to young people who choose to have 
one; and 

• 2012: commencement of the issue of ID cards in high volume to 
British Citizens. 

2. In accordance with the 2006 Act, the Government reports to Parliament on 
the estimated costs of the scheme every six months. 

3. The 2006 Act leaves it to secondary legislation to establish the detailed 
procedures required to introduce ID cards. These four instruments, all 
subject to the affirmative procedure, are the first to have been laid before 
Parliament under the 2006 Act which allow for the introduction of ID Cards. 
In addition, two further affirmative instruments and four instruments subject 
to the negative procedure will be laid before Parliament later in June 2009. 
The relevant parts of the primary legislation will be brought into force using 
one or more commencement orders (which, as is normal, will receive no 
Parliamentary scrutiny). These four instruments, and the further affirmatives 
and negatives expected to be laid shortly, are either of general application or 
apply to airside workers generally. However, the Government explain that 
the provisions of the primary legislation will be applied through 
commencement order initially only to people applying for the first time for an 
airside pass at either Manchester or London City airports1 and to a limited 
number of volunteers in Manchester. 

4. Initially therefore, the intention is that the full set of statutory instruments 
will permit ID cards to be issued to airside workers at Manchester and 
London City airports. The Government intend to roll the scheme out to 
other groups through commencement order and through further affirmative 
and negative instruments under the 2006 Act. 

5. The Government consulted on this proposed secondary legislation between 
21 November 2008 and 13 February 2009. 

6. The specific purposes of these four affirmative instruments are as follows: 

• Draft Identify Cards Act 2006 (Designation) Order 2009: designates 
for the purposes of the 2006 Act a “criminal conviction certificate” 
when this is applied for by airside workers. When fully brought into 
force this will mean that airside workers will be required to apply for 
an ID card when they apply for such certificates; 

• Draft Identity Cards Act 2006 (Fees) Regulations 2009: prescribe the 
fees to be charged for applications relating to the National Identity 
Register and ID cards and exemptions to those fees (airside workers at 

                                                                                                                                       
1 Paragraph 5.3 of the Explanatory Memorandum of the Draft Identity Cards Act 2006 (Designation) Order 2009  
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Manchester and London City airports trials will be exempt from fees 
for the 18-month evaluation period); 

• Draft Identity Cards Act 2006 (Provision of Information without 
Consent) Regulations 2009: prescribe the Government departments 
which may be provided with information in connection with specified 
functions, as well as who may be provided with information on behalf 
of those named on the face of the Act, as well as the conditions that 
must be met before information is provided; and 

• Draft Identity Cards Act 2006 (Information and Code of Practice on 
Penalties) Order 2009: prescribes organisations that may be required 
to provide information to verify information held on the National 
Identity Register or provided in an application to be entered on the 
Register. It also prescribes the public authorities that may be provided 
with information from the Register without the consent of the 
individual to whom the record relates; sets out an additional purpose 
for which a chief officer of the police may be provided with 
information from the Register; and specifies when the Code of 
Practice on Civil Penalties comes into force. 

7. The 2006 Act sets out the statutory purposes for the establishment of a 
National Identity Register. The Explanatory Memoranda (section 7) 
summarise these as being: to provide a convenient, secure and reliable 
method for individuals to prove their identity to anyone who reasonably 
requires proof; and to provide a secure and reliable method for people to be 
identified wherever that is necessary in the public interest. That is: 

• In the interests of national security; 

• For the prevention or detection of crime; 

• For the enforcement of immigration controls or controls on illegal 
working; or 

• To secure the more efficient and effective delivery of public services. 

8. During the passage of the 2006 Act, the issue of whether the scheme 
adequately provided for a cost effective and proportionate effort against these 
stated objectives was the subject of some debate [e.g. HC ID Cards Bill 
Standing Committee 18 January 2005, Cols 6 – 11]. These four SIs provide 
the detail for some of the key components for the scheme. The House may 
therefore wish to use the debates on the instruments to examine whether the 
net benefits of the scheme as set out in ‘Identity Cards Act Secondary 
Legislation: An Impact Assessment’ (available at www.ips.gov.uk) are a 
reasonable assessment. In particular, the House may wish to satisfy itself 
that: 

• the stated total key monetised benefit (£9 billion to £17 billion from 
time and business savings) is realistic [Impact Assessment: page 11]; 

• the stated key non-monetised benefits (public reassurance on 
protection and verification of identity, more effective border and 
immigration management, and assistance in combating crime and 
terrorism) are reasonable [Impact Assessment: page 11]; 

• the concerns highlighted through the Equality Impact Assessment (eg 
that members of ethnic communities can feel that they are required to 
produce identity documents more often and that the introduction of 
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the service would be affected by this or could exacerbate it) will be 
effectively mitigated [Impact Assessment: pages 26 to 37]. 

9. Although there are clear reasons for the Government’s desire to roll out the 
scheme incrementally, this does entail some groups of people being singled 
out and suffering potential inconvenience as the scheme’s teething problems 
are worked through. There is also significant opposition generally to the roll 
out of the scheme amongst airside workers. PROSPECT, which represents 
over 4,000 air traffic controllers, engineers and other specialists working 
within aviation, has written to all MPs asking them to reject the plans to 
make ID cards compulsory for airside workers. The British Air Line Pilots’ 
Association (BALPA), which represents 10,000 commercial pilots flying for 
UK airlines, has written to the Merits Committee (see Appendix 1) setting 
out their opposition to the roll out for airside workers. BALPA list four key 
reasons for their opposition. These are: 

• They see the proposals as coercing their members to get ID cards; 

• They do not believe the scheme will make personal information more 
secure; 

• They believe the proposals will not improve security; and 

• They believe the scheme will not help aviation through the economic 
downturn. 

10. The House may therefore wish to seek reassurance from Ministers that the 
concerns about the scheme currently being raised from within the aviation 
industry are being given appropriate consideration. 

 

OTHER INSTRUMENTS OF INTEREST 

Draft Environmental Permitting (England and Wales) (Amendment) 
Regulations 2009 

11. This draft instrument transposes the permitting and compliance 
requirements of Directive 2006/21/EC on the management of waste from 
extractive industries (“the Mining Waste Directive”). It does this by 
integrating these requirements into the single system of environmental 
permitting as set out in the Environmental Permitting (England and Wales) 
Regulation 2007 (“the 2007 Regulations”). The EM says that DCLG sought 
views on the Government’s preferred option for transposing the Mining 
Waste Directive by; (i) amending the 2007 Regulations, and (ii) with the 
Environment Agency (EA) as competent authority. However, the EM is light 
on the substance of the consultation responses. Although it acknowledges 
that there were differing views on the question of the regulatory authority 
(either the Mineral Planning Authorities (MPA) or the EA), it does not 
attribute these views [EM, paragraph 8.3]. The Summary of consultation 
responses (available on the DCLG website) shows that all of the 
industry/other private sector responses (40% of the responses on this issue) 
favoured the MPA as the competent authority and that DCLG acknowledge 
that industry support for the Government’s preferred transposition option 
(incorporation in the 2007 Regulations) could be withdrawn if the MPA is 
not selected. The House may therefore wish to use the debate on this 
affirmative instrument to satisfy itself that the Government has made the 
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right choices, and can make the Regulations work despite the industry’s view 
on the competent authority.          

Draft Probate Services (Approved Bodies) Order 2009 

12. The Draft Probate Services (Approved Bodies) Order 2009 designates the 
Association of Chartered Certified Accountants (ACCA) as an approved 
body, which would allow it to permit appropriately qualified members to 
provide probate services for a fee. Although the intention of the instrument, 
to widen the range of providers so that competition may act to reduce fees, is 
creditable, the Explanatory Memorandum provided was poor, neglecting to 
explain that appropriate safeguards are in place. It relied very heavily on 
material provided at the time the parent Act (the Courts and Legal Services 
Act 1990) was changed in 2003 without adequate updating to reflect what 
has happened in the interim. At the request of the Committee the Ministry of 
Justice has provided the supplementary information printed at Appendix 2 
to this report, in particular an explanation of the additional training an 
accountant will have to undertake before being permitted to offer probate 
services. 

Draft Terrorism Act 2006 (Disapplication of Section 25) Order 2009  

13. This purpose of this Order is to make the maximum period of pre-charge 
detention for terrorist suspects under Schedule 8 of the Terrorism Act 2000 
remain at 28 days for another year from 25 July 2009 (rather than have it 
revert to 14 days). The commitment to subject this extension of pre-charge 
detention to annual review was made during Parliamentary debates on what 
became the Terrorism Act 2006. The maximum period of pre-charge 
detention under Schedule 8 of the Terrorism Act 2000 has remained at 28 
days since July 2006. This has been maintained by two previous Orders 
which came into force on 25 July 2007 and 25 July 2008. Further 
information from the Home Office is published at Appendix 3. 

Buildings and Approved Inspectors (Amendment) Regulations (SI 
2009/1219) 

14. These Regulations amend certain elements of the Building Regulations in 
respect of the provision of water supplies in new homes. Some changes 
convey environmental benefits by requiring the fitting of more efficient 
systems that reduce water and energy consumption. Others relate to safety – 
in particular the Regulations introduce the requirement that, in all houses 
built after 1 October 2009, the hot water supply to a bath should be so 
designed and installed that the water delivered to it is no hotter than 48oC so 
as to reduce the number of scalding incidents. The original proposals were 
controversial but have been refined in the light of the consultation outcome 
to provide a more proportionate response to the risk identified. 

Standards Committee (Further Provisions) (England) Regulations 
2009 (SI 2009/1255) 

15. These regulations follow up the Standards Committee (England) 
Regulations 2008 (SI 2008/1085) which gave local authority standards 
committees the power to investigate allegations of misconduct by their 
councillors. They complete the devolution of the conduct regime to local 
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authority standards committees by allowing authorities to set up joint 
standards committees and hence share resource, expertise and experience. 

16. The 2008 regulations changed the role of the Standards Board for England 
to a strategic regulator for standards committees. The Standards Board now 
provides advice and guidance but also monitors performance, requiring 
quarterly returns from standards committees on their activities. The current 
regulations also provide the Standards Board for England with the 
framework for intervention if necessary. DCLG note that these Regulations 
are putting a regime in place for use if and when needed, rather than 
addressing any specific current case. 

Infrastructure Planning (National Policy Statement Consultation) 
Regulations 2009 (SI 2009/1302) 

17. This instrument lists the bodies whom the Secretary of State must consult 
before a policy statement can be designated as a National Policy Statement 
under the Planning Act 2008. The Act makes provision for the creation of a 
new independent body, the Infrastructure Planning Commission 
(IPC),which will take over responsibility for considering and deciding on 
major infrastructure applications and requires the Government to produce 
National Policy Statements which set out clearly what the national need for 
the infrastructure project is and the policy framework for IPC decisions. This 
is the first statutory instrument in a series which will implement Parts 1 to 8 
of the Act. The next set, covering pre-application procedure, environmental 
impact assessment and model clauses are currently being consulted on. 
Future provisions will include examination procedures and fees. We 
commend the DCLG for having published the IPC Route Map which clearly 
sets out their approach to implementation2. 

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Armed Forces Act 2006 (Consequential Amendments) Order 
2009 

Armed Forces, Army, Air Force and Naval Discipline Acts 
(Continuation) Order 2009 

Armed Forces (Court Martial) Rules 2009 

Companies Act 2006 (Part 35) (Consequential Amendments, 
Transitional Provisions and Savings) Order 2009 

Environmental Permitting (England and Wales) 
(Amendment) Regulations 2009  

                                                                                                                                       
2 See DCLG website http://www.communities.gov.uk/documents/planningandbuilding/pdf/routemap.pdf 
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Limited Liability Partnerships (Application of Companies Act 
2006) Regulations 2009 

Overseas Companies Regulations 2009 

Probate Services (Approved Bodies) Order 2009  

Registrar of Companies and Applications for Striking Off 
Regulations 2009 

Terrorism Act 2006 (Disapplication of Section 25) Order 
2009 

Instruments subject to annulment 

SI 2009/1178 Street Works (Charges for Unreasonably Prolonged 
Occupation of the Highway) (England) (Amendment) 
Regulations 2009 

SI 2009/1208 Companies Act 2006 (Amendment to Schedule 2) (No. 2) 
Order 2009   

SI 2009/1209 Armed Forces (Service Civilian Court) Rules 2009  

SI 2009/1210 Merchant Shipping (Implementation of Ship-Source 
Pollution Directive) Regulations 2009   

SI 2009/1211 Armed Forces (Summary Appeal Court) Rules 2009  

SI 2009/1212 Armed Forces (Financial Penalty Enforcement Orders) 
Regulations 2009  

SI 2009/1213 Armed Forces (Unfitness to Stand Trial and Insanity) 
Regulations 2009  

SI 2009/1214 Armed Forces (Service Supervision and Punishment Orders) 
Regulations 2009  

SI 2009/1215 Armed Forces (Minor Punishments and Limitation on Power 
to Reduce in Rank) Regulations 2009  

SI 2009/1216 Armed Forces (Summary Hearing and Activation of 
Suspended Sentences of Service Detention) Rules 2009  

SI 2009/1217 Veterinary Surgery (Wing and Web Tagging) Order 2009   

SI 2009/1219 Building and Approved Inspectors (Amendment) Regulations 
2009  

SI 2009/1223 Contaminants in Food (England) Regulations 2009 

SI 2009/1229 Immigration (Passenger Transit Visa) (Amendment) (No. 3) 
Order 2009 

SI 2009/1233 Immigration (Passenger Transit Visa) (Amendment) (No. 4) 
Order 2009 

SI 2009/1254 Cambridge City Fringes Joint Committee Order 2009  

SI 2009/1255 Standards Committee (Further Provisions) (England) 
Regulations 2009  

SI 2009/1263 National Savings (Unclaimed Moneys) Regulations 2009   

SI 2009/1264 Surface Water (Fishlife) (Classification) (Amendment) 
Regulations 2009 
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SI 2009/1266 Surface Water (Shellfish) (Classification) (Amendment) 
Regulations 2009 

SI 2009/1272 Gambling Act 2005 (Limits on Prize Gaming) Regulations 
2009  

SI 2009/1273 Seeds (National Lists of Varieties) (Amendment) Regulations 
2009  

SI 2009/1274 Seed (Conservation Varieties Amendments) (England) 
Regulations 2009  

SI 2009/1297 Products of Animal Origin (Disease Control) (England) 
(Amendment) Regulations 2009  

SI 2009/1298 National Health Service Pension Scheme (Amendment) 
Regulations 2009 

SI 2009/1299 Swine Vesicular Disease Regulations 2009  

SI 2009/1301 Education (Areas to which Pupils and Students Belong) 
(Amendment) (England) Regulations 2009  

SI 2009/1302 Infrastructure Planning (National Policy Statement 
Consultation) Regulations 2009  

SI 2009/1304 Town and Country Planning (General Development 
Procedure) (Amendment) (No. 2) (England) Order 2009 

SI 2009/1305 Export Control (Amendment) Order 2009  

SI 2009/1309 Fisheries (Miscellaneous Amendments) Regulations 2009 



 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 9 

APPENDIX 1: DRAFT IDENTITY CARDS ACT 2006 (DESIGNATION) ORDER 
2009 AND THE THREE OTHER RELATED INSTRUMENTS 

Letter from the British Air Line Pilots’ Association 

Introduction 

Thank you for the opportunity to suggest that the Merits of Statutory Instruments 
Committee in the House of Lords give special attention to the statutory instruments to 
give effect to the first phase of the ID Card scheme. 

About BALPA 

I am the General Secretary of the British Air Line Pilots’ Association (BALPA) which 
represents 10,000 commercial pilots flying for UK airlines in the fixed wing and rotary 
sectors of commercial aviation. We represent about 80% of those with commercial 
licences in the UK covering airlines such as BA, easyJet, Virgin Atlantic, bmi, TUI, 
Thomas Cook, Monarcg and Flybe, as well as Bristows and CHC in the rotary sector. We 
are both a professional association (in a recent poll 93% of members said our number 1 
priority as a body must always be flight safety) as well as trades union negotiating on our 
members’ terms and conditions. We seek to work across the industry and with employers 
to promote a safe and sustainable future for aviation. 

BALPA and ID Cards 

We are opposed to the Government’s approach on the Critical Workers Identity Card 
Scheme (CWIC). This is the name given to our equivalent of the national ID card and we 
view it as nothing more than a way of getting a foot in the door of compulsory ID cards. 
Aviation has become a political guinea pig following the Government’s decision to compel 
pilots to have a National ID Card; a requirement that will supposedly be voluntary for 
everyone else in the UK. With so many challenges affecting our industry and with many 
practical problems facing pilots at security, it is just not understood why the Government 
is choosing to spend huge amounts of time, money and political goodwill on a white 
elephant. In a recent poll 60% of pilots said they were negative about the scheme with less 
than 1 in 10 being very positive. There are 4 key reasons for our opposition. 

It won’t be voluntary - Our members believed the Government’s promise that 
the National ID Card would be voluntary but they now know it is anything but. 
Our members must have an airside pass to operate aircraft and now discover that 
to get that pass they must have a National ID Card (the CWIC). Of course they 
are told ‘you don’t actually have to one’; but no card, equals no pass, equals no 
job. This is coercion and, by trialing the scheme in Manchester and London City 
airports, the Government is clearly attempting to isolate individuals and limit 
resistance. 

In addition these trial airports at Manchester and London City have already been 
experimenting (without being clear with our members that it was “voluntary”) 
with taking iris scans and fingerprints for airports security information. There is no 
information on how this detail is being stored and when pilots have discovered that 
offering up this information was voluntary and have asked for it to be securely 
destroyed there has been a resounding silence. This causes us great concern about 
the security of data. 

It won’t make personal information more secure - Our members see the daily 
stories of Government data going missing or falling into the wrong hands. Like 
every other citizen they ask themselves what will happen to the data they are 
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coerced into providing. Will it be safe? Into whose hands might it fall and what 
might they do with the data? Yes, there have been lots of re-assuring noises but 
frankly these are not believed. Our members, who aim to be the ultimate 
professionals, increasingly have a sense that a line is being crossed in the 
relationship between State and citizen - a sense that ‘Big Brother’ knows best. 

It won’t improve security - Our members are at home navigating the world but 
a growing number are absolutely incensed at the stress and bureaucracy of having 
to navigate the UK’s security system. Not enough is being done to tackle this, for 
instance a UK pilot has to have a different pass for every airport they operate from. 
We have pressed for a national airside pass system which would aid security and 
provide a more efficient and less stressful system but the idea is in the 
Government’s “too difficult” box. Yet, as we mention in our Security leaflet, we 
are now being told to swallow a new national identity card scheme that won’t do 
one thing to improve a pilot’s daily experience. 

It won’t help aviation through the economic downturn - Our members know 
that our industry is under economic threat. Capacity is being cut and so are jobs. 
Companies like XL have not survived and many members’ livelihoods have gone 
as well. Yet when the Government could be doing so much to help, they choose to 
spend huge amounts of time, finance and political goodwill on a white elephant 
that seems to enjoy little cross party support. 

Others views 

Our colleagues in the aviation industry are also against this scheme. The unions 
representing Cabin Crew and engineers (UNITE), groundstaff and office staff (GMB) 
and air traffic controllers (PROSPECT and PCS) are opposed as is the TUC. 

Our discussions with the employers federation – the British Air Transport Association – 
indicates their opposition. 

We have been inundated with messages of support from the public since our opposition 
became public knowledge. 

Consultation 

The Government has “consulted” throughout but has not changed its approach one iota. 
We wrote to Government with our concerns at the end of last June (never acknowledged) 
and again in February when the SIs were out for consultation (see our letter and the 
response attached). There has been no further meaningful approach from Government 
and in view of this our Board decided at its last meeting last month to withdraw from 
further “consultation” as it is seen as a sham and a waste of time. 

Conclusion 

I am happy to meet with whomever to discuss this and explain our concerns. The biggest 
for us is that parliament was reassured that the scheme would be voluntary for UK 
citizens. The only way it will be voluntary for a UK citizen working airside is to lose their 
job and livelihood. 

May 2009 
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APPENDIX 2: DRAFT PROBATE SERVICES (APPROVED BODIES) ORDER 
2009 

Further information from the Ministry of Justice 

Supplementary information from the Ministry of Justice on Draft Probate Services 
(Approved Bodies) Order 2009, key elements of which have now been incorporated into a 
revised version of the Explanatory Memorandum. 

Policy 

ACCA will only exempt those members who are practising certificate holders, who can 
demonstrate that they have undertaken additional training in probate matters and have in 
place appropriate professional indemnity insurance, fidelity guarantee insurance and 
continuity provisions. 

The training courses that practising members will include the following content: 

• taking instructions for probate services 

• compiling details of assets and liabilities 

• preparing the grant application 

• collecting and selling assets 

• Inheritance (Provision for Family and Dependents Act 1975 claims) 

• Insolvent estates 

• Intestacy 

• Legacies and payments on account 

• Income tax, capital gains tax and inheritance tax forms 

• Deeds of variation 

• Finalising the administration; and estate accounts. 
 

 The Legal Services Consultative Panel (LSCP) advises the Secretary of State on legal 
education matters in addition to providing advice on probate applications and therefore, it 
was keen to ensure that the training arrangements, proposed by ACCA were sufficiently 
robust, covered the issues likely to arise as part of probate work and on a par with previous 
applicants, the Council for Licensed Conveyancers and the Institute of Chartered 
Accountants of Scotland. When the first probate applications were received the 
LSCP asked Richard Grosberg, a solicitor specialising in probate work and former chair of 
the Law Society Probate section to give a presentation to ensure that they had a fuller 
understanding of what was involved in the preparation of probate papers and 
administration of an estate to help benchmark applications 

The Merits Committee commented that the consultation took place 6 years ago and the 
supporting material does not sufficiently reflect interim developments. They asked 
specifically who will regulate and deal with complaints as the Legal Services Ombudsman 
mentioned in paras 33- 34 of the Impact Assessment is about to be abolished under more 
recent legislation. The EM refers to the Legal Services Board but it was not clear how 
accountants will fit into that framework. MoJ responded: 

Under the current regime, consumers who are unhappy with the way in which ACCA has 
dealt with a complaint about a member in relation to probate matters can refer the matter 
to the Legal Services Ombudsman. Under the new legal framework established by the 
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Legal Services Act 2007, consumers who have complaints about members of ACCA 
providing probate services can go directly to the new complaints handling body, the Office 
of Legal Complaints. ACCA , if approved as a professional body under section 55 of the 
CLSA, would become an approved regulator for the purposes of providing probate 
services under the Legal Services Act regime. As such, it would be subject to the same 
oversight by the Legal Services Board as other regulators of providers of legal services, 
such as the Law Society and Council for Licensed Conveyancers for example. 

Consultation 

There is no requirement for an additional public consultation exercise but there are 
statutory consultees, the Legal Services Consultative Panel and the President of the 
Family Division, whose views must be sought and taken into account each time before a 
body can be approved. 

The opening up of the market for probate services to new providers was consulted on as 
part of the wider consultation “In the public interest?” which can be found at 
http://www.dca.gov.uk/consult/general/oftrept.htm. The response to the consultation can 
be found at http://www.dca.gov.uk/consult/general/oftresp.htm. 

The consultation took place between July and November 2002 and responses were 
subsequently published in May 2003. There were 185 responses to the consultation as a 
whole, 122 of which commented on the proposals to open up the probate market. 
Responses from lawyers or organisations representing lawyers were concerned that the 
level of regulatory control and consumer protection might not be sufficient although, most 
responses from non-lawyers considered that the level of regulation was sufficient. The 
LSCP ensured that as part of its consideration of the applications under section 55 that 
the level of regulation and consumer protection was sufficiently robust and also sought 
advice on the regulatory requirements for the provision of these services by solicitors to 
inform those considerations 

Impact 

So far two bodies have been granted approved body status in relation to probate. The 
Council for Licensed Conveyancers and the Institute of Chartered Accountants of 
Scotland became approved bodies under the Probate Services (Approved Bodies) Order 
2008 (SI2008/1865), which came into effect on 1 August 2008. To date the Council for 
Licensed Conveyancers , which has 1034 licence holders, has approved 18 probate 
licences. The Institute of Chartered Accountants of Scotland has not authorised any 
members yet. As a result there has been little impact on the probate market. 

This is not expected to change in the near future since ACCA has indicated that it is 
unlikely to start authorising members before 1 January 2010 to allow them time to 
complete the necessary training and put in place additional insurance arrangements and of 
its 6,400 practising certificate holders only a small number are expected to seek 
authorisation initially. 

The Merits Committee particularly queried the statement at para 32 of the RIA that the 
legislation was not likely to result in increased costs for consumers and asked to see 
comparative costs provided for an estate worth £1m seeking probate by all the different 
available routes. MoJ responded: 

There are two aspects to costings, for work related to the preparation of papers to 
obtain the grant of probate and work related to the administration of estates. 
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Preparation of papers: According to Probate registry statistics, around 30% of 
applications are from individuals, the remaining 70% of applications are from 
solicitors at the moment. 

If carried out be individuals on their own behalf, there is very little in the way of 
fees, the probate registry does charge to process the papers, the fee is currently 
£90. 

Solicitors fees vary, the basis of charges is the rate charged by the individual 
solicitor and the time spent on preparing the papers and associated fees with 
obtaining the grant so it is difficult to provide an exact figure, this will vary 
according to the complexity of the work, the location and level and experience of 
the practitioner involved. 

Administration of Estates: The administration of an estate is not a reserved 
legal activity and again can be undertaken by individuals on their behalf. Solicitors 
and financial institutions like banks are two of the main providers of this service. 

Solicitors can charge a combination of fees for the time spent administering the 
estate and a percentage of the value of the estate or charge according to the value 
of the estate. This varies between solicitors but one example shows that the costs 
for administering an estate of £1m could amount to around £25,000 around 2.5% 
of the value of the estate, but the percentage doesn’t necessary have to be a flat 
rate and may vary depending on the value of the estate and the complexity of the 
work involved. Some solicitors may only charge 0.5% - 1.5% of the estate but will 
also charge by the hour for the time spent on doing the work. Other firms offers 
can charge less or even offer a fixed fee. 

Banks charges vary some will charge a flat fee of around 4% so on £1,000,000 this 
would be around £40,000 plus additional fees, others charge tiered rates which 
could mean charges are around £26,000 plus additional fees. 

By opening up the probate market, MoJ’s aim was to provide consumers with 
more choice and lead to greater competition. It may mean that new providers who 
prepare and apply for the grant of probate may consider also administering estates 
leading existing providers of these services to revise their costs to retain existing 
clients. 
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APPENDIX 3: DRAFT TERRORISM ACT 2006 (DISAPPLICATION OF 
SECTION 25) ORDER 2009   

Further information from the Home Office 

Q1. The EM quotes former AC Bob Quick in support of the 28 day limit. Is the current CT 
leadership of the police service still supportive of the 28 day limit? If so, are they on record as 
supporting it? 

A1. On the issue of pre-charge detention, The Metropolitan Police can confirm that 
Assistant Commissioner John Yates remains aligned to the ACPO position, which has 
been consistent for sometime now. 

The Metropolitan Police have supplied the statement below: 

Chief Officers have seen convincing evidence of mounting complexity in counter terrorism 
investigations. It is possible to foresee circumstances in which the current upper limit of 
28 days is not going to prove sufficient. A balance between security and individual 
liberties must be struck. In some investigations we have seen activity materialise so quickly 
that on public safety grounds we have had to act pre-emptively before we have had the 
opportunity to exploit pre-arrest evidential opportunities. That places a huge burden on 
the investigating officer. 

Q2. Is the DPP on record as supporting the 28 day limit? 

A2. While the current Director of Public Prosecutions (DPP) has not as yet gone on 
record stating his support. The Crown Prosecution Service (CPS) and DPP position 
remains the same, supporting 28 day pre charge detention. Both the former DPP (Sir Ken 
Macdonald QC) and Susan Hemming, the Head of the Counter Terrorism Division are 
on record as supporting the 28 day pre charge detention 

A quote from Sir Ken MacDonald at the Public Bill Committee, on 22 April 08 
underlines his view: 

“I have expressed my professional view, which is derived from our operational experience, on 
whether 28 days is sufficient and is likely to remain so, and our conclusion is that it is.” 

Q3. Has Lord Carlile’s report for this year been laid yet? 

A3. Lord Carlile’s report and the Government response to the report will be published at 
the end of June. 

We have recently received Lord Carlile’s draft report and are currently asking for 
pertinent responses from across Whitehall. The Home Office has pencilled in a proposed 
date of the 17th June for publication. 

Q4. Has Lord Carlile said anything in his latest (or earlier reports) that the Government 
believes supports the 28 day limit? 

A4. Lord Carlile has consistently highlighted in his reports (07, 08) that he expects in the 
course of time to see cases in which the current maximum of 28 days will be proved 
inadequate. He concedes that they will be very rare, but inevitably extremely serious. 

Lord Carlile’s June 2008 report on the operation in 2007 of the Terrorism Act 2000 and 
Part 1 of the Terrorism Act 2006 (Paragraph 109), highlights examples where the current 
maximum of 28 days will be proved inadequate: 

I would cite as examples: 

• A situation in which a suspect was injured at the time of the terrorism event and 
unfit to be interviewed for more than 28 days. This is not at all fanciful: Dr 
Ahmed, a suspect who died without regaining consciousness more than 28 days 
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after the Glasgow Airport attack of June 2007, would have been outside the 28 day 
period had he subsequently regained consciousness. There are several 
circumstances in which analogous events might occur – for example if a police 
officer or member of the public injured a suspect lawfully in the defence of 
him/herself and others under potential threat. 

• A large scale terrorism event or simultaneous multiple events in different parts of 
the country, so that police and other resources were extremely stretched. This 
could fall well short of a formal state of emergency. Dealing with more than about 
a dozen terrorism suspects at the same time would place the specialised services 
under pressure – by this I refer to prosecution and defence lawyers, doctors, 
interpreters, scenes of crime staff, forensic scientists, computer experts, and 
custodial staff. 

While not explicitly stating his support of 28 pre charge detention, the statements above 
emphasise Lord Carlile’s belief that a pre charge timeframe is necessary, and there may 
come a time when the maximum of 28 days will not be sufficient. 

June 2009 
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