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The Select Committee on the Merits of Statutory Instruments  
The Committee has the following terms of reference: 

(1) The Committee shall, subject to the exceptions in paragraph (2), consider— 
(a) every instrument (whether or not a statutory instrument), or draft of an 

instrument, which is laid before each House of Parliament and upon which 
proceedings may be, or might have been, taken in either House of Parliament 
under an Act of Parliament; 

(b) every proposal which is in the form of a draft of such an instrument and is laid 
before each House of Parliament under an Act of Parliament, 

with a view to determining whether or not the special attention of the House should be 
drawn to it on any of the grounds specified in paragraph (3). 

(2) The exceptions are— 
(a) remedial orders, and draft remedial orders, under section 10 of the Human 

Rights Act 1998; 
(b) draft orders under sections 14 and 18 of the Legislative and Regulatory Reform 

Act 2006, and subordinate provisions orders made or proposed to be made 
under the Regulatory Reform Act 2001; 

(c) Measures under the Church of England Assembly (Powers) Act 1919 and 
instruments made, and drafts of instruments to be made, under them. 

(3) The grounds on which an instrument, draft or proposal may be drawn to the special 
attention of the House are— 

(a) that it is politically or legally important or gives rise to issues of public policy 
likely to be of interest to the House; 

(b) that it may be inappropriate in view of changed circumstances since the 
enactment of the parent Act; 

(c) that it may inappropriately implement European Union legislation; 
(d) that it may imperfectly achieve its policy objectives. 

(4) The Committee shall also consider such other general matters relating to the effective 
scrutiny of the merits of statutory instruments and arising from the performance of its 
functions under paragraphs (1) to (3) as the Committee considers appropriate, except 
matters within the orders of reference of the Joint Committee on Statutory Instruments. 
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Publications 
The Committee’s Reports are published by the Stationery Office by Order of the House in 
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Twentieth Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

 None. 

 

INSTRUMENTS OF INTEREST 

Draft Amendments to Law (Resolution of Dunfermline Building 
Society) (No2) Order 2009 

1. As part of the resolution of the Dunfermline Building Society, core parts of 
that Building Society were transferred to the Nationwide Building Society, 
including: its retail and wholesale deposits, its 34 branches, its head office 
and its residential mortgages. The remainder of Dunfermline’s assets and 
liabilities – including commercial loans, high-risk mortgages and 
subordinated debt – were put into administration. The transfer of parts of the 
business principally to Nationwide (and in part to the Dunfermline Bridge 
Bank) was effected by the Dunfermline Building Society Property Transfer 
Instrument 2009. This instrument was made by the Bank of England on 30 
March in exercise of its powers under the Banking Act 2009, and came into 
force on the same date. This Order amends the Dunfermline Building 
Society Transfer Instrument. That instrument included a definition intended 
to be used to exclude Dunfermline’s commercial property portfolio (of 
approximately £660 million) from the transfer of part of Dunfermline’s 
business to the Nationwide. The effect of the definition as drafted in the 
Transfer Instrument, however, was to transfer a significant proportion of this 
commercial property portfolio and a small number of social housing loans to 
Nationwide. The loans transferred were not included in the transaction 
agreed between HM Treasury, the Bank of England, and Nationwide. The 
amendments made by this Order make the necessary corrections. 

Draft Child Support Collection and Enforcement (Deduction Orders) 
Amendment Regulations 2009 

2. The mechanisms for ensuring the appropriate payment of child support and 
maintenance have been subject to a major review, and provisions to 
strengthen enforcement of the system were set out in the Child Maintenance 
and Other Payments Act 2008. These regulations will, from 3 August 2009, 
bring into effect the powers that allow the Child Maintenance and 
Enforcement Commission to collect child maintenance directly from the 
bank account of a non-resident parent. The Commission states that it will 
prefer to arrange voluntary deductions or a deduction from earnings order, 
however where this may be ineffective, because, for example, the non-
resident parent is self-employed or changes jobs frequently, these Regulations 
allow the Commission to make either a regular deduction or deduct a lump 
sum from a liable person who refuses to cooperate. The financial institution 
may in addition charge fees towards its administrative costs (up to £10 for a 
regular deduction, up to £55 for a lump sum). The maximum deduction rate 
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will ensure that the liable person retains a minimum of 60% of their net 
weekly income and 21 days are allowed for the individual to appeal against 
the deduction proposed. It is not intended that such deduction orders should 
become a permanent method of collection, but rather that it will persuade 
the liable person to agree to pay by direct debit, which is cheaper and easier 
to administer and incurs no charge to the liable person. Although the 
consultation exercise revealed broad support for the change, several 
respondents expressed concern at enforcement being undertaken 
administratively rather than through the courts (this concern is also relevant 
to further enforcement measures being proposed in the Welfare Reform Bill 
which is currently in its Committee stage in this House). 

Draft European Communities (Definition of Treaties) (Cariforum 
Economic Partnership Agreement) Order 2009 

3. This instrument is intended to give effect under domestic law to the 
Economic Partnership Agreement (EPA) between the CARIFORUM States 
(see EM paragraph 2.1 for a list of these states) and the European 
Community and its Member States. The Agreement requires ratification by 
the European Community and all its Member States, and the CARIFORUM 
states. The scope of the Agreement is wide ranging. Areas covered include 
trade in goods, services, investment and e-commerce, competition policy, 
innovation and intellectual property, transparency in public procurement, 
environmental and social aspects, and personal data protection. The 
Agreement also establishes a range of institutions necessary for the 
implementation and monitoring of the Agreement. The EM (paragraph 7.7) 
says that development is a strong goal of the Agreement and that British 
NGOs were consulted in firming policy positions (paragraph 8.1). However, 
Christian Aid has written to the Merits Committee (see Appendix) saying 
that they believe that the likely results of EPAs will be negative for the 
developing countries involved, and although the Caribbean nations have 
signed the EPA they believe the EPA should be renegotiated to reflect the 
development needs of the Caribbean. When the Order is debated the House 
may wish to invite the Minister to address the issues raised by Christian Aid 
in their letter. 

Draft Identity Cards Act 2006 (Application and Issue of ID Card and 
Notification of Changes) Regulations 2009 

Draft Identity Cards Act 2006 (Prescribed Information) Regulations 
2009 

4. These two affirmative instruments complement the four draft instruments to 
which the Committee drew the special attention of the House in its 19th 
Report of the current session. The Government intend that the six 
instruments, together with four negative instruments expected to be laid later 
this month, will permit the issuing of ID cards to airside workers: initially at 
Manchester and London City airports, and volunteers in Manchester, from 
Autumn 2009. The first of these two instruments prescribes various matters 
in relation to applications for entry on the National Identity Register, 
applications for an ID card and notification of changes, and make provision 
in relation to place of residence. The second instrument prescribes the 
information that must be recorded on an ID card or an identification card 
and other prescribed requirements and facts. The first eighteen months of 
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the scheme for airside workers will be treated as an evaluation period. The 
Government have said that at the end of this period it will evaluate the 
arrangements jointly with the industry and consider the benefits which have 
been achieved in terms of both security and efficiency in order to inform the 
national roll out. The House is likely to wish to pay very careful attention to 
the thoroughness of this evaluation and to its findings. 

Draft Work and Families (Increase of Maximum Amount) Order 
2009 

5. This Order increases from £350 to £380 from 1 October 2009 the maximum 
weekly amount used for the purposes of calculating certain awards made by 
employment tribunals (including awards for unfair dismissal or redundancy) 
and certain payments made by the Secretary of State out of the National 
Insurance Fund where an employer is insolvent. It also suspends the annual 
uprating of these limits due to take place in February 2010. The 
Employment Relations Act 1999 provides a mandatory mechanism for 
altering the statutory maximums to track changes in the Retail Price Index 
(RPI). The Government have decided to introduce a one-off increase in 
statutory redundancy pay in order to help those being made redundant. The 
Government also wants to suspend the annual limits revision in February 
2010 in order to prevent the possibility of the limits falling in the event of 
deflation. The Committee notes that Lindsay Hoyle MP has introduced a 
Private Members Bill, which proposes to link the weekly limit to average 
earnings (currently £450). The Bill has passed its second reading in the 
Commons and is due to go to Committee on Wednesday 17 June. 

Financial Services and Markets Act 2000 (Regulated Activities) 
(Amendment) Order 2009 (SI 2009/1342) 

6. This Order extends the scope of Financial Services Authority (FSA) 
regulation to include sale and rent back (also known as sale and lease back) 
agreements, although this is not immediately apparent from the title. The 
sale and rent back market offers homeowners the option of selling their 
properties at discounted rates in exchange for tenancy agreements. In the 
2008 budget it was announced that the Office of Fair Trading (OFT) would 
investigate the sale and rent back market, drawing on contributions from the 
Financial Services Authority (FSA). The subsequent OFT report, which was 
published in October 2008, found that the potential for severe consumer 
detriment in connection with sale and rent back agreements was unlikely to 
be addressed through the existing framework of consumer protection. The 
report recommended FSA regulation for sale and rent back agreements. The 
resulting scheme of regulation introduced by this Order broadly mirrors that 
relating to regulated mortgage contracts, home purchase plans and home 
revision plans. There is currently significant public interest in sale and rent 
back agreements which is likely to continue whilst home owners fear 
repossession arising from the current recession. 

 

INSTRUMENTS NOT REPORTED 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 
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Draft Instruments requiring affirmative approval 

Amendments to Law (Resolution of Dunfermline Building 
Society) (No. 2) Order 2009   

Child Support Collection and Enforcement (Deduction 
Orders) Amendment Regulations 2009 

Dunfermline Building Society Compensation Scheme, 
Resolution Fund and Third Party Compensation Order 2009  

European Communities (Definition of Treaties) (Cariforum 
Economic Partnership Agreement) Order 2009  

European Organization for Astronomical Research in the 
South Hemisphere (Immunities and Privileges) Order 2009   

Identity Cards Act 2006 (Application and Issue of ID Card 
and Notification of Changes) Regulations 2009  

Identity Cards Act 2006 (Prescribed Information) 
Regulations 2009  

Justice and Security (Northern Ireland) Act 2007 (Extension 
of duration of non-jury trial provisions) Order 2009  

Legislative and Regulatory Reform (Regulatory Functions) 
(Amendment) Order 2009  

Scottish Parliamentary Pensions Act 2009 (Consequential 
Modifications) Order 2009   

Transfer of Functions (Estate Agents Appeals and Additional 
Scheduled Tribunal) Order 2009  

Transfer of Functions of the Charity Tribunal Order 2009  

Transfer of Functions of the Consumer Credit Appeals 
Tribunal Order 2009  

Transfer of Functions (Transport Tribunal and Appeal 
Panel) Order 2009  

Work and Families (Increase of Maximum Amount) Order 
2009   

Draft Instruments subject to annulment 

Human Tissue Authority: Draft Code of Practice 1 – Consent  

Human Tissue Authority: Draft Code of Practice 2 - 
Donation of solid organs for transplantation   

Human Tissue Authority: Draft Code of Practice 3 - Post-
mortem examination  

Human Tissue Authority: Draft Code of Practice 4 - 
Anatomical examination  

Human Tissue Authority: Draft Code of Practice 6 - 
Donation of allogeneic bone marrow and peripheral blood 
stem cells for transplantation   
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Human Tissue Authority: Draft Code of Practice 7 - Public 
display  

Human Tissue Authority: Draft Code of Practice 9 – 
Research  

Instruments requiring affirmative approval 

SI 2009/1342 Financial Services and Markets Act 2000 (Regulated 
Activities) (Amendment) Order 2009  

Instruments subject to annulment 

SI 2009/1312 Crossrail (Planning Appeals) (Written Representations 
Procedure) (England) (Amendment) Regulations 2009   

SI 2009/1346 Cosmetic Products (Safety) (Amendment No. 2) Regulations 
2009  

SI 2009/1347 Magnetic Toys (Safety) (Revocation) Regulations 2009   

SI 2009/1348 Carriage of Dangerous Goods and Use of Transportable 
Pressure Equipment Regulations 2009  

SI 2009/1349 Gas and Electricity (Dispute Resolution) Regulations 2009  

Instruments subject to annulment (Northern Ireland) 

SR2009/207 Rules of the Supreme Court (Northern Ireland) 
(Amendment) 2009  

SR2009/208 Criminal Appeal (Serious Crime Prevention Orders) Rules 
(Northern Ireland) 2009  

SR2009/209 Criminal Appeal (Offenders Assisting Investigations and 
Prosecutions) (Amendment) Rules (Northern Ireland) 2009  

SR2009/210 Criminal Appeal (Amendment) (Northern Ireland) Rules 
2009  
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APPENDIX: DRAFT EUROPEAN COMMUNITIES (DEFINITION OF 
TREATIES) (CARIFORUM ECONOMIC PARTNERSHIP AGREEMENT) 
ORDER 2009 

Letter from Christian Aid 

Summary of Christian Aid position on EPAs and Cariforum 

The EPA negotiations 

The ACP countries have always had preferential access to EU markets. With the EPA 
negotiations, for the first time the EU asked 77 countries in Africa, the Caribbean and 
Pacific region to open up their markets to products from Europe in return for continued 
access to EU markets. Christian Aid believes the likely results of these new agreements 
will be negative for the developing countries involved. With their diverse range of products 
and muscle in the marketplace, European producers can outstrip ACP rivals in their 
domestic markets. 

Negative development outcomes 

ACP countries stand to lose existing industries (particularly agricultural and agro-
processing industries) as well as the potential to develop new ones as products from 
Europe flood their markets. Competition with developing country producers will increase 
if ACP governments eliminate their tariffs on EU exports. For example, the marketing 
advantages that European brands such as Nestlé already enjoy in ACP markets, combined 
with cheaper prices, will prevent ACP countries developing industries in the future that 
add value to locally or regionally grown cereals. 

It is not just proposals to cut tariffs that will be harmful. New intellectual property rules 
will limit ACP countries’ access to educational materials, technology, and seeds for 
farmers. New competition rules would work in favour of large corporations instead of 
development. New rules on government procurement would hinder governments of 
developing countries from using their expenditure to stimulate local development and new 
rules on services could reduce poor people’s access to critical services such as banking and 
telecommunications and make developing countries more vulnerable to financial crises. 
There was no legal requirement to include these areas in EPAs and they go far beyond 
World Trade Organisation (WTO) rules. Their inclusion in trade negotiations by the EU 
continues to be very controversial given the far ranging negative impact they could have 
on development. 

Christian Aid’s position 

Given EPAs raise many areas of concern, Christian Aid’s position throughout the 
negotiations was that EPAs should be stopped in their current form. Christian Aid 
believes that ACP countries should have: 

• continued and improved access to EU markets with legal certainty (without 
signing up to a harmful trade liberalisation deal), 

• the right to decide whether, how and when to liberalise their own markets, 

• finance to help them enhance regional integration, and develop their ability to 
trade, and 

• compensation for the loss of revenue caused by preference erosion. 
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Christian Aid has also repeatedly called for the UK government to take a much greater 
interest in the negotiations given EPAs may end up achieving the opposite of what the UK 
government desires in its development programmes. 

Cariforum’s decision to sign 

In the end the EPA texts were concluded in haste and the final versions have not included 
any major changes to respond to the concerns repeatedly raised. Given the refusal of the 
EU to respond to requests to adapt the text it is unsurprising that of the six groups of 
ACP countries taking part in the negotiations, the Caribbean region was the only one to 
sign a full EPA covering areas such as investment, competition policy, public 
procurement, current account balances, the environment, social issues, cultural 
cooperation and greater protection for intellectual property. 

For the reasons stated above Christian Aid does not believe this decision is in the best 
interests of Caribbean nations. We firmly believe EPAs should be renegotiated to more 
closely reflect the development needs of Caribbean nations. One of the first negative 
impacts that will be felt in the Caribbean is the loss of tax revenue as tariffs are lowered. 
The Overseas Development Institute (ODI) in its report, ‘Cariforum and Pacific EPAs, 
Challenges Ahead’, has already predicted that some Caribbean countries, including 
particularly the Bahamas and Jamaica will face frontloaded losses of tax revenue. This has 
been recognised in the Caribbean and Jamaica is already putting up consumption taxes to 
compensate. This is a regressive taxation measure which will weigh heavily on Jamaica’s 
poor. 

June 2009 

 


