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Twenty-first Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instrument and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

Merchant Shipping (Light Dues) (Amendment) Regulations 2009 (SI 
2009/1371) 

Summary: These Regulations propose a significant rise, amounting to an increase of 
35% over 2 years, in the tonnage levy made on ships that is used to fund lighthouses. 
Although this is the first increase since 1993, Lord Berkeley has written to the 
Committee to express the shipping industry’s concerns about so large an increase in 
the levy in the present economic climate, in particular about the potential impact on 
UK ports, as the charges may encourage ships to use foreign ports instead. Lord 
Berkeley is also sponsor of a Private Member’s Bill, the Marine Navigation Aids 
Bill, which proposes that the UK’s lighthouses should be managed separately from 
the Irish Lights. The Minister has undertaken to conduct a review of the way the 
service is funded with his Irish counterpart.1  

These Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 

1. The Department for Transport (DfT) has laid these Regulations under 
section 205(5) of the Merchant Shipping Act 1995, together with an 
Explanatory Memorandum (EM) and Impact Assessment (IA). 

2. The running of the General Lighthouse Authorities and the maintenance of 
the aids to navigation under their management in the UK and Eire is funded 
by a tonnage levy on ships using UK and Irish ports. These Regulations 
propose a significant increase in the amount and frequency of the tonnage 
levy made on ships, amounting to an increase of 35% over 2 years. However 
this should be considered against the background of four previous cuts in the 
rate, making this the first increase since 1993. As the fund was previously in 
surplus, DfT, at the request of the industry, lowered the rates by 10% three 
years ago. Now, due to falling investment income and the unfavourable 
exchange rate of the pound against the Euro, the level of the fund has fallen 
to unsustainable levels and an increase in charge must be made to maintain 
the service. 

3. The shipping industry has concerns about so large an increase in the levy in 
the present economic climate, in particular about the potential impact on 
UK ports, as the charges may encourage ships to use foreign ports instead. 
Lord Berkeley, has written to the Committee to explain industry’s concerns 
(see Appendix). Lord Berkeley is also sponsor of a Private Member’s Bill, the 
Marine Navigation Aids Bill, which proposes that the UK’s lighthouses 
should be managed separately from the Irish Lights. The Minister has 

                                                                                                                                       
1 House of Commons Westminster Hall debate (HC Deb, 2 June 2009, Cols 1- 23 WH) 
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undertaken to conduct a review of the way the service is funded with his Irish 
counterpart.2 During an adjournment debate on 2 June he gave a report on 
progress (an extract is attached at the Appendix). 

 

INSTRUMENTS OF INTEREST 

Draft Banking Act 2009 (Restriction of Partial Property Transfers) 
(Amendment) Order 2009 

4. The Banking Act 2009 (“the 2009 Act”) confers powers on the Bank of 
England and, in certain circumstances, the Treasury to transfer securities in, 
and property of, a bank or certain other financial institutions where certain 
conditions are satisfied. In certain circumstances, the Treasury or the Bank 
of England may make a transfer of some, but not all, of the property of a 
failing bank or financial institution (“a partial property transfer”). This draft 
Order amends the Banking Act 2009 (Restriction of Partial Property 
Transfers) Order 2009 (“the safeguards order”), the purpose of which is to 
protect contracts relevant for regulatory capital purposes from disruption 
under a partial transfer. Following concerns raised by the industry, the 
Government has been engaging with the industry through the Banking 
Liaison Panel (BLP), a statutory advisory panel under the 2009 Act. The 
BLP has provided advice to the Treasury on partial transfers, and although 
four of its recommendations have been accepted and will be brought into 
effect by this draft Order, the fifth has not. The Treasury has said that the 
fifth recommendation, that small companies that are part of larger groups 
that have a group set-off or netting agreement with the banking institution 
should receive set-off and netting protection under the safeguards order, is 
not workable at the current time, but they will ask the BLP to continue to 
consider this point. The House may wish to satisfy itself that there is now 
sufficient legal certainty concerning partial transfers despite the 
Government’s decision not to implement the BLP’s fifth recommendation at 
present. 

Draft Criminal Defence Service (Provisional Representation Orders) 
Regulations 2009 

5. This instrument allows the Legal Services Commission to grant a provisional 
representation order for publicly funded representation (legal aid) at the 
investigative stage of a potential serious or complex fraud case. This will 
allow those under investigation to enter into plea discussions with the 
prosecutor and facilitate the better management of the case. It will however 
remain at the Crown Courts’ discretion whether the guilty pleas are 
appropriate and acceptable in each individual case. The Attorney General 
has issued Guidelines on the cases that may be included in this scheme and 
how plea discussions are to be conducted3. It is a pilot scheme to see whether 
anticipated benefits and cost efficiencies are produced and will be reviewed 
before 31 December 2011 when the current Regulations will lapse. 

                                                                                                                                       
2 House of Commons Westminster Hall debate (HC Deb, 2 June 2009, Cols 1- 23 WH) 
1 See http://www.attorneygeneral.gov.uk/sub_publications_guidelines.htm 
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Draft Human Fertilisation and Embryology (Special Exemption) 
Regulations 2009 and two related instruments4 

6. These three affirmative instruments respond to changes made to the original 
1990 Act to by the Human Fertilisation and Embryology Act 2008 to reflect 
recent developments in technology (e.g. cloning) not foreseen in the original 
legislation. The changes they make are largely consequential but the 
Committee has been concerned by the way the Department of Health has 
handled the drafting of the Special Exemption Regulations. The Department 
has laid three drafts of the instrument in a fortnight. The wording of the 
earlier versions would not have met the policy intention of requiring the 
licensing of any process that creates embryos. This defect was also drawn to 
the Committee’s attention by two external correspondents (Dr E Allen, and 
Ms A Williams of Christian Concern for our Nation). The revised draft 
appears to broadly meet the concerns expressed. However, the definition is 
complex and we suggest it should be kept under review to ensure it maintains 
the policy intention in the light of technological developments. While 
acknowledging that DH have responded promptly to the points raised, the 
Committee notes that this sort of drafting error might have been picked up at 
an earlier stage if the Department had put the proposal out for public 
consultation. The Committee is also concerned that the Department’s 
quality control system allowed two seriously flawed drafts to leave the 
Department. 

Draft National Minimum Wage Regulations 1999 (Amendment) 
Regulations 2009 

7. This instrument amends the National Minimum Wage Regulations. 
Amongst other things, they provide that service charges, tips, gratuities and 
cover charges paid to a worker though the employer’s payroll do not count 
towards payment of the national minimum wage. The Government 
conducted a public consultation on this issue. The EM (paragraph 8.3) says 
that roughly three quarters of the respondents welcomed a change in 
legislation to prevent service charges, cover charges, tips and gratuities from 
being used in payment of the national minimum wage. However, what the 
EM does not say is that approximately half of business representative 
organisations and trade bodies who responded to the consultation suggested 
a delay until the economic climate improves (see Government Response to 
the consultation on the Department for Business, Innovation and Skills 
website). This represents around one quarter of all the respondents to the 
consultation. As the Impact Assessment (page 24) says that the increase in 
labour costs could total £92.5 million per annum, and as the impact will 
principally be on hotels and restaurants, taxi operations, gambling and 
betting activities, and hairdressing and other beauty treatments, this change 
may be of interest to the House. 

Landsbanki Freezing (Revocation) Order 2009 (SI 2009/1392) 

8. This Order revokes the Landsbanki Freezing Order 2008 (“the 2008 Order”) 
and the Landsbanki Freezing (Amendment) Order 2008, and therefore lifts 
the asset freeze which has applied in the UK in relation to the assets of the 
Icelandic bank, Landsbanki. The Treasury made the 2008 Order after the 

                                                                                                                                       
4 Draft Human Fertilisation and Embryology (Appeals) Regulations 2009 and the Draft Human Fertilisation and 

Embryology (Consequential Amendments and Transitional and Saving Provisions) Order 2009 
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bank had been placed in receivership in Iceland, and the Icelandic authorities 
gave no indication of how overseas creditors would be dealt with. The 2008 
Order froze the funds and financial assets held by the bank in the UK. The 
Government has now obtained commitments from the Icelandic authorities 
that they will honour obligations to depositors under the EC Deposit 
Guarantee Scheme Directive, which requires EEA Member States to 
implement arrangements to compensate depositors in the event of a bank 
failure. In these circumstances, the Government believe it is appropriate to 
lift the asset freeze. The Order does not comply with the 21 day rule as the 
Government believe it is desirable to lift the asset freeze sooner given the 
commitments from the Icelandic authorities. 

 

INSTRUMENTS NOT REPORTED 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Banking Act 2009 (Restriction of Partial Property Transfers) 
(Amendment) Order 2009  

Criminal Defence Service (Provisional Representation 
Orders) Regulations 2009  

Criminal Justice and Immigration Act 2008 (Violent Offender 
Orders) (Notification Requirements) Regulations 2009   

Data Protection (Processing of Sensitive Personal Data) 
Order 2009   

Human Fertilisation and Embryology (Appeals) Regulations 
2009  

Human Fertilisation and Embryology (Consequential 
Amendments and Transitional and Saving Provisions) Order 
2009  

Human Fertilisation and Embryology (Special Exemption) 
Regulations 2009 

National Minimum Wage Regulations 1999 (Amendment) 
Regulations 2009  

Rehabilitation of Offenders Act 1974 (Exceptions) 
(Amendment) (England and Wales) Order 2009  

Scottish Parliament (Election etc.) (Amendment) Order 2009 

Instruments requiring affirmative approval 

SI 2009/1389 Financial Services and Markets Act 2000 (Regulated 
Activities) (Amendment) (No. 2) Order 2009 

Instruments subject to annulment 

SI 2009/1345 Health Professions Council (Constitution) Order 2009 
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SI 2009/1355 Health Professions Council (Practice Committees and 
Miscellaneous Amendments Rules) Order of Council 2009 

SI 2009/1360 Audit Commission for Local Authorities and the National 
Health Service in England (Specified Organisations) 
(England) Order 2009 

SI 2009/1361 Marketing of Fresh Horticultural Produce Regulations 2009 

SI 2009/1363 Fixed Penalty (Amendment) Order 2009 

SI 2009/1363 Fixed Penalty (Amendment) (No. 2) Order 2009 

SI 2009/1365 Legal Services Act 2007 (Commencement No. 5, Transitory 
and Transitional Provisions) Order 2009 

SI 2009/1388 Asylum Support (Amendment) (No. 2) Regulations 2009 

SI 2009/1390 Financial Services and Markets Act 2000 (Control of 
Business Transfers) (Requirements on Applicants) 
(Amendment) Regulations 2009 

SI 2009/1391 Building Societies (Accounts and Related Provisions) 
(Amendment) Regulations 2009 

SI 2009/1392 Landsbanki Freezing (Revocation) Order 2009 

SI 2009/1394 Safety of Sports Grounds (Designation) (No. 2) Order 2009 

SI 2009/1395 Football Spectators (Seating) Order 2009 

SI 2009/1487 Fixed Penalty (Amendment) (No. 3) Order 2009 
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APPENDIX 1: MERCHANT SHIPPING (LIGHT DUES) (AMENDMENT) 
REGULATIONS 2009 (SI 2009/1371) 

Letter from Lord Berkeley 

I write to ask your Committee to urgently examine the merits of statutory instrument No. 
1371 and request the special attention of the House for further debate. The issue of light 
dues has been a matter of interest and concern to me for some time, particularly the 
continuing funding by the UK Government (through light dues paid by ships entering UK 
harbours) for the maintenance of lights in the waters of the Irish Republic. I strongly 
support the shipping industry view that this dramatic increase in light dues, whilst of 
historical interest, is deeply flawed and is an issue on which the Government has 
consistently failed to tackle the underlining problems to deliver a lasting solution. 

On the 23 February 2009 the Department of Transport (DfT) went out to consultation 
on the following amendments to the light dues regulations by increasing rates for 
merchant vessels calling at ports in the UK and Ireland, by: 

• elevating the current rate of £0.35p per nrt (net registered ton) to £0.41 p per nrt 

• lifting the cap on the maximum chargeable tonnage from 35,000 to 50,000nrt 

• escalating the maximum annual number of chargeable voyages from the current 
seven to nine. 

This set of substantial rises - between 17 to 115 per cent - was met with unanimous, 
industry-wide condemnation. Some of the extensive national, regional and trade media 
coverage is enclosed in Annex 1 [not printed]. 

Light dues are a tax on shipping entering UK ports, which are used to fund lighthouses, 
beacons and other navigational aids in UK and Republic of Ireland waters administered 
by the three General Lighthouse Authorities (GLA). These taxes are not applied in most 
other EU member states. Where they are applied, the costs are significantly lower than 
those currently charged by the GLA. 

The proposal to increase light dues was the highest in two decades and, given the current 
economic downturn, I believe that this is simply unacceptable. Shipping companies are 
continuously analysing all aspects of their operations to reduce costs in an ever 
competitive international market. With this backdrop, there is a very real threat vessels will 
start omitting UK ports in favour of more cost effective continental alternatives. Diversion 
of UK calling vessels would be extremely damaging to the British economy - impacting on 
the ports, wider transportation sectors and peripheral support industries - and the 
environment in both the short and long-term. 

The increases were proposed in order to re-distribute the £20M forecast deficit on the 
General Lighthouse Fund (GLF) - a fund from which pensions contributions and the 
GLAs are funded. This deficit is largely due to the poor performance of investments and 
the revaluation of the euro, but this masks three key problems, which DfT refuses to 
tackle. 

1. The bulk of the GLF shortfall would be removed at once if the Republic of Ireland 
was asked to meet the full costs of provision of the aids to navigation in Irish waters - 
some £16M. In January 2004, DfT made a pledge in a response to a House of Commons 
Transport Select Committee enquiry to cease the outdated subsidy. This was reinforced 
on 26 March 2009 when the then Parliamentary Under Secretary of State Jim Fitzpatrick 
MP acknowledged his Department’s failure to deliver and made it both his personal and a 
departmental obligation to find a solution. 
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2. The second point which was completely lacking from the consultation was an 
analysis of the GLAs’ cost-base and structures. I believe that there is genuine scope for 
rationalising the GLAs’ support structures to eradicate heavy duplication, for example, in 
HR and fleet management. The GLAs need to reflect today’s testing commercial reality 
and exercise the sort of fiscal discipline that shipping companies are applying - typically 
cutting costs by between 10-25 per cent. The GLAs’ gross shore-based over-manning to 
support six small ships is unsustainable and DtT has failed to tackle this issue - with no 
clear proposals and timeline for urgent rationalisation to release the obvious and 
substantial financial savings locked in the three organisations. 

3. The third point covers the GLAs’ budgetary assumptions which appear to bear no 
relation to commercial reality. Across Government, all agencies (including those involved 
with safety such as the Highways Agency) are being asked to make five per cent year-on-
year budgetary cuts. The GLAs’ budgetary assumptions, four per cent uplift year-on-year, 
is out of line, unsustainable and against cross-governmental policy. It is also unnecessary 
as I have demonstrated above. 

In spite of overwhelming condemnation, on 8 June 2009 DfT published SI No 1371, to 
come into force on 1 July 2009, which made the following amendments to the 
consultation paper: 

• after 30 June 2009 and before 1 April 2010, to increase dues from £0.35 to 
£0.39p per ton subject to a maximum charge of £13,650 per voyage 

• on and after 1st April 2010, a further increase to £0.43p per ton subject to a 
maximum charge of £17,200 per voyage 

• escalating the maximum annual number of chargeable voyages from the current 
seven to nine. 

DfT has completely ignored industry concerns and, disappointingly, the amendments 
ratchet up light dues on all ships by 11 per cent and by 43 per cent on ferry and short-sea 
operators. The situation is further exacerbated by a second increase, which goes further 
than the original proposals, in 2010/11. Some of the shipping industry and wider supply 
chain reaction is catalogued in Annex 1 [not printed]. 

It is clear that light dues create a competitive disadvantage and, combined with the 
proactive efforts of north European ports offering incentives for business, this increase in 
the tax only heightens the need for decisive action in line with the Government’s efforts in 
other sectors like the car industry. The amount of disproportionate damage caused by 
these proposed increases is striking, both to Britain’s maritime reputation and to the 
confidence in the country’s employment and fiscal environment. 

I sincerely hope your Committee will see the merits and the need for further debate on 
this issue. 

June 2009 
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Information from the Department for Transport 

FUNDING OF IRISH LIGHTS 

The provision of aids to navigation around the British Isles is funded by light dues levied 
on shipping using ports in the United Kingdom and Ireland, but the Irish Government 
also makes a direct contribution in recognition of the shortfall in revenues collected at 
Irish ports compared with UK ports. The current agreement is that the contribution from 
Irish sources (i.e. light dues collected at Irish ports plus a contribution from the Irish 
Government) is 50% of the assessed costs of providing the lighthouse service in the 
Republic. Negotiations with the Irish Government to improve the basis for funding Irish 
Lights have been taking place and an evidence report in 2008 by the Department for 
Transport’s In-House Consultancy has been accepted by both Governments as a basis for 
further work. 

Jim Fitzpatrick recently drew attention to progress in the negotiations during a 
Westminster Hall adjournment debate on 2 June 2009. He said, 

“I recently met the Irish Minster of Transport in Dublin to discuss the matter. I am 
pleased to say that we agreed a better formula for apportioning Irish costs on a north-
south basis. 

“We also agreed on the need for an overall assessment of the provision of the integrated 
aids-to-navigation service to all regions of the UK and Ireland. An evaluation is to be 
undertaken to consider all aspects of delivery, including continuing increases in efficiency, 
potential structural improvements and the overall financing arrangements. We now have 
the basis for making real progress. We will make every effort to reach an agreement that is 
more soundly based than the old one and one that ensures a fair apportionment of 
funding. The Irish negotiations also raised the question of whether the present GLA 
structure was the best. 

“We have an agreement with the Irish Government, and we need to negotiate a way 
forward from that. We cannot simply say to the Irish that we no longer accept the 
arrangements. The discussions in Dublin nearly two weeks ago resulted in a commitment 
to a ratio of 85:15 in payments [in respect of the apportionment between the Republic of 
Ireland and Northern Ireland] for this year; and we have a commitment to consider the 
50:50 payments [split between Irish sources and the General Lighthouse Fund] in the 
longer term. 

“As I said, the Irish negotiations also raised the question of whether the present GLA 
structure is the best solution. There are good historical reasons for the position that we 
now find ourselves in, and we must protect the undoubted advantages that stem from the 
expertise and geographical knowledge to be found in each of the GLAs, a point made by a 
number of colleagues. However, I believe that we need to take a fundamental look at how 
the lighthouse service is provided, and that view is shared by the Irish Minister. Without 
Irish co-operation, implementing change will be more difficult. I do not intend to destroy 
the good service that we have, but we need to consider, in the 21st century, how it can be 
improved in order to achieve efficiencies that will deliver a better service.” 

Work is now in progress to carry out the assessment and evaluation of the lighthouse 
service as agreed by the Ministers. 

June 2009 


