
HOUSE OF LORDS 
 
 

Merits of Statutory Instruments Committee 
 
 

23rd Report of Session 2008-09 
 

Drawing special attention to: 
 

Working Time (Amendment)  
Regulations 2009 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Ordered to be printed 7 July and published 9 July 2009 
 
 
 

London : The Stationery Office Limited 
£price 

 
 

HL Paper 131 



The Select Committee on the Merits of Statutory Instruments  
The Committee has the following terms of reference: 

(1) The Committee shall, subject to the exceptions in paragraph (2), consider— 
(a) every instrument (whether or not a statutory instrument), or draft of an 

instrument, which is laid before each House of Parliament and upon which 
proceedings may be, or might have been, taken in either House of Parliament 
under an Act of Parliament; 

(b) every proposal which is in the form of a draft of such an instrument and is laid 
before each House of Parliament under an Act of Parliament, 

with a view to determining whether or not the special attention of the House should be 
drawn to it on any of the grounds specified in paragraph (3). 

(2) The exceptions are— 
(a) remedial orders, and draft remedial orders, under section 10 of the Human 

Rights Act 1998; 
(b) draft orders under sections 14 and 18 of the Legislative and Regulatory Reform 

Act 2006, and subordinate provisions orders made or proposed to be made 
under the Regulatory Reform Act 2001; 

(c) Measures under the Church of England Assembly (Powers) Act 1919 and 
instruments made, and drafts of instruments to be made, under them. 

(3) The grounds on which an instrument, draft or proposal may be drawn to the special 
attention of the House are— 

(a) that it is politically or legally important or gives rise to issues of public policy 
likely to be of interest to the House; 

(b) that it may be inappropriate in view of changed circumstances since the 
enactment of the parent Act; 

(c) that it may inappropriately implement European Union legislation; 
(d) that it may imperfectly achieve its policy objectives. 

(4) The Committee shall also consider such other general matters relating to the effective 
scrutiny of the merits of statutory instruments and arising from the performance of its 
functions under paragraphs (1) to (3) as the Committee considers appropriate, except 
matters within the orders of reference of the Joint Committee on Statutory Instruments. 
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Twenty-third Report 

INSTRUMENT DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instrument and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

Working Time (Amendment) Regulations 2009(SI 2009/1567) 

Summary: These regulations amend the Working Time Regulations 1998 to permit 
listed hospitals and medical specialities to require certain doctors in training to work 
an average 52 hour working week for up to two further years. At present, an 
exemption applies to all doctors in training allowing them to work an average 56 
hour week, but from 1 August 2009 this will default back to the standard 48 hours 
per week that applies to the rest of the workforce. Although the Department of 
Health have been consulting representative bodies assiduously on a way forward, a 
number of them, such as the BMA and the Royal College of Surgeons, have 
expressed doubt whether the necessary services and training can yet be delivered 
within these parameters. 

These Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 

1. The Department of Health (DH) has laid these Regulations under the 
European Communities Act 1972 together with an Explanatory 
Memorandum (EM) and a Transposition Note (TN). 

2. These regulations amend the Working Time Regulations 1998 to permit 
listed hospitals and medical specialities to require certain doctors in training 
to work an average 52 hour working week for up to two further years. At 
present, an exemption applies to all doctors in training allowing them to 
work an average 56 hour week, but without intervention this would otherwise 
default back from 1 August 2009 to a maximum 48 hours per week averaged 
over a 26 week period, the standard that applies to the rest of the workforce. 
Following consultation with representatives of the profession in order to 
maintain service delivery the Department of Health (DH) has decided to take 
advantage of a modified derogation in respect of certain specialised services. 
On advice DH sought applications from Trusts in respect of 24 hour 
immediate care services, some specialised care and rural services. The 
instrument lists the hospital, specialisation, grade of doctor and rotas that 
wish to take advantage of the exemption. This represents some 200 or 3% of 
all rotas, however further exemption requests may be received. 

3. Although on the whole supporting the move towards the 48 hour week, the 
professional bodies have spoken out against these proposals saying that the 
health service is not yet capable of operating within these hours. The 
reduction in working hours is equivalent to the loss of a significant number of 
doctors across the NHS. 
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4. The BMA Scotland said:1 

Doctors have today warned that the NHS is not prepared for the introduction of 
the European Working Time Directive (EWTD) limit on working hours in 
August this year. Although figures published today show that 99.8% of doctors in 
training do not exceed the maximum average of 56 contracted hours per week, 
data from the end of May showed that 38% of posts were still not compliant with 
the 48 hour working week. In light of these figures, BMA Scotland is concerned 
that, with just over one month to go, the implementation of a 48 hour week will see 
a massive rise in the number of junior doctors working in non-compliant posts. 

5. The Royal College of Surgeons said: 

The final implementation of the 48-hour week for junior doctors on August 1st 
2009 will lead to a significant reduction in hours and will have a considerable 
impact on both service delivery and training. Implementing the requirements of the 
Directive for craft specialties, such as surgery which require significant exposure to 
‘hands on’ training, will lead to difficulties in maintaining continuity of care for 
patients and in receiving appropriate training within shortened hours. The college 
through its trainee organisations has called for an opt-out for all surgeons giving 
them the flexibility of extending their working hours up to, and not exceeding, 65 
hours per week. This would allow hospitals to be appropriately staffed and trainees 
would have time to train effectively. The college believes that derogation is not a 
long-term solution to the European Directive but would not oppose any hospital 
applying for derogation as any increase in hours is welcome. We are concerned 
with the small number of rota derogations (3% of all rotas) being sought which 
conflicts with the most recent Strategic Health Authority April returns on 
compliance which show a third of rotas struggling to fill posts. Given that ‘inability 
to recruit’ extra staff to cover the new rotas was not a permissible criteria for 
applying for derogation the figures suggest that the actual number of non-compliant 
rotas is much higher and more applications should have been received. 

6. Doctors have expressed concern that the shorter shifts will not allow them to 
follow a case through and that this may affect patient safety. DH say that 
Trusts must timetable hand-over time, it is when hand-over is not valued and 
performed poorly that risk arises. The use of clinical risk scoring systems 
such as MEWS2 greatly enhances the effectiveness of hand-over and team 
working, and there is evidence of excellent hand-over practice to be found on 
the Skills for Health – Workforce Projects Team website.3 DH also point out 
that nurses have managed hand-over in a compliant working week for a long 
time and the professions can learn from each other. 

7. The Department maintains that recruitment was an acceptable ground for 
seeking a derogation but, like any large organisation, the NHS will always 
have vacancies, which need to be efficiently and effectively managed. The 
NHS Workforce Census published in March 2009 shows a significant 
increase of doctors in training. Over the last year consultants have increased 
by 3.7% and doctors in training by 5.1%; that is 1236 more consultants and 
2395 more doctors in training. DH state that this year recruitment has been 
particularly successful in the two specialties which have been most challenged 

                                                                                                                                       
1 Press Notice 30 June 2009 http://web2.bma.org.uk/pressrel.nsf/wlu/HREY-7THEJ4?OpenDocument&vw=wfmsc  
2 MEWS is a clinical risk scoring system used in hand-over processes to reduce risk and improve clinical safety. It 

stands for modified early warning score. It is a way of scoring and recording patients’ conditions against a set of 
clinical parameters. 

3 www.healthcareworkforce.nhs.uk  
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by the change to working hours; 98% of paediatric training places and 99% 
of obstetric training places have been filled. 

8. As well as concerns about whether there are enough staff of the right grade 
and experience to cover each rota adequately, the professions have raised 
issues about the impact of the reduction of hours on training. Firstly, because 
given the shortage of staff junior doctors are spending more time on service 
delivery than on training; and secondly, because they are not getting the 
range of experience that they need. The Minister, Lord Darzi of Denham, 
said in response to a recent Question (HL Deb 29 June 2009, cols 1-4) that 
Medical Education England has been asked to review this and to make 
recommendations on how the quality of training could be improved within 
the hours available. DH say that they are working actively with the 
professions to target resources and resolve these issues by the time the 
derogation comes to an end. 

 

INSTRUMENTS NOT REPORTED 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Draft Hallmarking Act 1973 (Application to Palladium) 
Order 2009 

Draft National Assembly for Wales (Legislative 
Competence) (Exceptions to Matters) Order 2009 

Draft National Assembly for Wales (Legislative 
Competence) (Social Welfare) Order 2009 

Instruments subject to annulment 

SI 2009/1490 Social Security (Miscellaneous Amendments) (No. 2) 
Regulations 2009 

SI 2009/1494 Social Security (Recovery of Benefits) (Lump Sum Payments) 
(Amendment) Regulations 2009 

SI 2009/1507 Childcare (Fees) (Amendment) Regulations 2009 

SI 2009/1508 Childcare (Inspections) (Amendment) Regulations 2009 

SI 2009/1538 Designated Teacher (Looked After Pupils etc) (England) 
Regulations 200 

SI 2009/1541 Social Security (Incapacity Benefit Work-focused Interviews) 
(Amendment) Regulations 2009 

SI 2009/1548 Safeguarding Vulnerable Groups Act 2006 (Miscellaneous 
Provisions) Regulations 2009 

SI 2009/1553 Debt Relief Orders (Designation of Competent Authorities) 
(Amendment) Regulations 2009 

SI 2009/1574 Meat (Offical Controls Charges) (England) Regulations 2009 


