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Twenty Sixth Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 

HOUSE 

The Committee has considered the following instruments and has 

determined that the special attention of the House should be drawn to 

them on the grounds specified. 

Aviation Greenhouse Gas Emissions Trading Scheme Regulations 

2009 (SI 2009/2301) 

Summary: These Regulations transpose parts of the Aviation Directive, which was 

adopted by the European Union in October 2008. The European Union Emissions 

Trading Scheme (“the EU ETS”) Directive established a system for greenhouse gas 

emission allowance trading within the European Community. The Aviation 

Directive amended the EU ETS to include aviation activities in the EU ETS.  

Specifically, the Regulations allow aircraft operators to apply for a free allocation of 

allowances for participation in the emissions trading scheme, and impose obligations 

on operators to apply for an emissions plan and to monitor and report emissions. The 

Committee on Climate Change (CCC) has recently written to the Government with 

its advice on reducing global aviation emissions, and the International Air 

Transport Association (IATA) has also recently set out its position on the issue. The 

positions of both bodies differ from the policy embodied in these Regulations. The 

Government contend that the Regulations fulfil the specific legal requirement to 

implement the EU ETS in the UK, and the views expressed by CCC and IATA are 

outside the scope of the Regulations. The House may wish to satisfy itself that these 

Regulations constitute an appropriate step in the development of policy in the area of 

aviation emissions, and that the Government is giving proper consideration to the 

full range of opinions. 

These instruments are drawn to the special attention of the House on 

the ground that they give rise to issues of public policy likely to be of 

interest to the House. 

1. These Regulations transpose parts of the Aviation Directive, which was 

adopted by the European Union in October 2008. The European Union 

Emissions Trading Scheme (“the EU ETS”) Directive established a system 

for greenhouse gas emission allowance trading within the European 

Community. The Aviation Directive amended the EU ETS to include 

aviation activities in the EU ETS. A second set of Regulations will be 

consulted on later in 2009 that will transpose the Directive in full to put in 

place further requirements on operators and the remaining powers that the 

regulator will require to administer the scheme. 

2. These Regulations apply to England, Wales, Scotland and Northern Ireland. 

They give effect to two main parts of the Aviation Directive. They: 

 establish a procedure to allow aircraft operators within their scope to 

apply for a free allocation of allowances for participation in the 

emissions trading scheme; and 

 impose obligations on operators to apply for an emissions plan and to 

monitor and report emissions. 
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3. Aviation operators, subject to regulation under the scheme by the UK, will 

be required by these Regulations to monitor and report their carbon dioxide 

(CO2) emissions according to approved guidelines. Starting in 2012, 

operators will be required to surrender one allowance for each tonne of CO2 

they emit during the reporting year (i.e. the preceding calendar year). At the 

end of the year if an operator does not have enough allowances to cover their 

annual CO2 emissions it will need to buy more. It can also sell any surplus if 

it has successfully applied for a free allocation of allowances. Failure to 

surrender enough allowances for each tonne of CO2 emitted will result in a 

civil penalty for the operator. 

4. The Committee on Climate Change (CCC) wrote to the Government on 9 

September setting out its advice on a framework for reducing global aviation 

emissions. Amongst other things, the CCC said that: 

 Aviation CO2 emissions should be capped, either through a global 

sectoral deal or through including (domestic and international) 

aviation emissions in national/regional (e.g. EU) emissions reduction 

targets; and 

 Emissions allowances under a cap and trade scheme should be fully 

auctioned so as to avoid windfall profits for airlines that would ensue 

under free allowance allocation. 

5. The advice of the CCC does not relate specifically to the practical 

implementation of the EU ETS in the UK, and was submitted to the 

Government after these Regulations were laid. However, it does have a 

strategic bearing on this policy area and the proposals for an aviation CO2 

emissions cap and a full auction of emissions would appear to go further than 

current policy as set out in these Regulations. Clearly the Government‟s own 

specialist advisers on climate change are an important voice in policy 

formulation in this area. The Department of Energy and Climate Change 

(DECC) says in the attached note (see Appendix 1) that they will consider 

the CCC‟s advice carefully as they develop the negotiating position for the 

international climate change talks later this year. 

6. The International Air Transport Association (IATA) set out its position on 

international aviation and climate change to the UN Secretary General‟s 

Summit on Climate Change in New York in September. IATA‟s view differs 

in some important respects from the Government position, particularly 

around levels of emissions reduction. These differences are set out in detail 

by DECC at Appendix 1. IATA also argues that emissions should be 

accounted for at global, not regional or national level. The UK Government 

position, as set out at Appendix 1, is that it is essential to deliver aviation 

emissions trading through the EU ETS to demonstrate that emissions 

trading can work. IATA did not reveal their position in their consultation 

response on these Regulations although DECC point out that it had initially 

been announced in June. Again, the IATA position clearly has a bearing on 

the policy area generally. 

7. With the UN Summit on climate change scheduled for December, this is a 

very important few months for climate change policy. Discussion on aviation 

emissions will have a prominent role in this policy development, as evidenced 

by the communications from the CCC and IATA. These Regulations deal 

specifically with the implementation of the inclusion of aviation in the EU 

Emissions Trading Scheme, which was agreed at European level in October 
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2008. However, the House may wish to satisfy itself that these Regulations 

constitute an appropriate step in the Government‟s overall policy 

development in this area and that proper consideration is being given to the 

full range of opinions on aviation emissions. 

 

OTHER INSTRUMENTS OF INTEREST 

Draft Charities Act 2006 (Changes in Exempt Charities) Order 2009 

Draft Charities Act 2006 (Principal Regulators of Exempt Charities) 

Regulations 2009 

8. These instruments continue the simplification of the charities regime by 

addressing some historical anomalies. Certain charities, including some 

universities and bodies such as the Natural History Museum or Kew 

Gardens have been under control of an appointed regulator in respect of 

their primary functions, but have been exempt from regulation by the 

Charity Commission. These instruments make it the duty of the principal 

regulator to promote the bodies‟ compliance with charity law. In addition the 

instruments make consequential changes for certain other institutions which 

had their exempt status removed by the Charities Act 2006 but have no 

appointed regulator, such as student unions, the Church Commissioners and 

Eton and Winchester Colleges. These, and certain additional institutions 

listed in the Changes in Exempt Charities Order, will now fall under the 

normal requirement of having to register with the Charity Commission if 

their annual income exceeds £100,000. The Committee found the EM 

provided by the Cabinet Office overly complex and would have preferred a 

simpler statement of the specific changes made by these instruments as 

distinct from the mechanisms already set in train by the 2006 Act. This 

could also usefully have noted any additional running costs to the Charities 

Commission. We also note that, under section 11(12) of the Act, changes to 

exempt status by instruments such as these should only be made “if the 

Minister is satisfied that it is desirable in the interests of ensuring appropriate or 

effective regulation of the charity concerned”. The EM does not disclose the 

assessment made for the relevant charities, and when the instrument is 

debated the House may wish to enquire further into why these changes are 

considered appropriate. 

Draft Private Security Industry Act 2001 (Amendment) (Northern 

Ireland) Order 2009 

9. The purpose of this draft instrument is to make a number of minor 

amendments to the Private Security Industry Act 2001 (“the 2001 Act”), 

which sets up a regulatory regime for the private security industry. The draft 

Order is to be made because the 2001 Act has recently been extended to 

Northern Ireland. These amendments are needed to ensure the Act takes 

account of Northern Ireland legislation, and operates in Northern Ireland as 

it does in the rest of the United Kingdom. As required by the Northern 

Ireland Act 1998, a document containing a draft of the Order was laid before 

Parliament for 60 days and referred to the Northern Ireland Assembly. No 

representations were made by either House of Parliament, but a copy of a 

report produced by an ad hoc committee of the Northern Ireland Assembly 
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during this period is appended to the EM. The report makes a number of 

recommendations, including that ministers should reflect on the verbatim 

evidence given in the report, and consider further engagement with the 

stakeholders before making any final decisions. 

Community Care, Services for Carers and Children’s Services 

(Direct Payments) (England) Regulations 2009 (SI 2009/1887) 

10. This instrument consolidates and extends existing legislation on social care 

direct payments: that is cash payments given to people in lieu of social care 

services that would otherwise have been arranged for them by local 

authorities. The instrument widens access to such payments by making them 

available to some previously excluded groups, including people who lack 

capacity (within the meaning of the Mental Capacity Act 2005) and people 

who are subject to certain aspects of mental health or criminal justice 

legislation. However the Regulations retain a degree of discretion, allowing 

Local Authorities to refuse to make direct payments where the individual 

might use the flexibility to avoid seeking treatment that is a condition of their 

being allowed to live in the community; for example, complying with certain 

requirements relating to substance abuse. 

The Pensions Regulator (Delegation of Powers) Regulations 2009 (SI 

2009/1888) 

11. The powers that may be delegated by the Pensions Regulator under these 

Regulations relate to the Employer Compliance Regime (ECR). The ECR is 

being set up in anticipation of the introduction, in 2012, of a new duty on 

employers automatically to enrol eligible jobholders into a good quality 

workplace pension scheme (sections 2 to 9 of the Pensions Act 2008). The 

instrument will allow the Pensions Regulator to outsource certain of its 

powers to ensure that the compliance regime for the duties on employers is 

delivered in the most efficient and cost-effective way. The selection of 

outsourced providers will be done in line with Treasury and Office of 

Government Commerce policy on procurement. The final costs of the ECR 

will depend on the outcome of the procurement process. 

Energy Performance of Buildings (Certificates and Inspections) (SI 

2009/1900) 

12. This instrument seeks to promote the adoption of measures to improve the 

energy performance of dwellings in the lowest categories of energy efficiency, 

by allowing the disclosure of the energy performance certificates and their 

accompanying recommendation reports from the official register. It provides 

for the disclosure of such documents in categories F and G to the Energy 

Saving Trust Limited (“EST”) when dwellings are sold, to allow EST to 

provide owners and occupiers with information about measures to improve 

the energy performance of those dwellings and about what financial 

assistance may be available to them. 

13. EST is a private not-for-profit company funded by the Government and the 

private sector to work to combat climate change and help reduce carbon 

dioxide emissions. Among those who opposed the proposals, concern was 

expressed about the commercial implications of singling out the EST to 

receive disclosures and about data security in relation to such disclosures. 

The Department for Communities and Local Government considers that 
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there are no grounds for concern in practice; in particular, the arrangements 

between EST and the Department make it clear that any advice given to a 

dwelling occupier or owner will be impartial and that no particular scheme or 

offer will be recommended other than on grounds of its suitability in relation 

to the measures recommended and to the stated needs of the consumer. Any 

abuse could lead to the suspension of the disclosure process by the 

Department and any disclosure to third party interests would incur a 

criminal sanction. 

Parliamentary Pensions (Amendment) Regulations 2009 (SI 

2009/1920) 

14. Following up a resolution of the House of Commons1, this instrument 

amends the Parliamentary Pension Scheme to change the ill health 

retirement provisions, including the introduction of two different levels of 

benefit depending on the scheme member‟s incapacity, and the periodic 

review of ill-health pensions in a way that is consistent with changes made in 

other public service pension schemes. The instrument also reflects changes 

made to legislation on the calculation of pension scheme transfer values, 

clarifies the scheme‟s definition of the benefits taken into account when 

calculating the maximum pension payable to a scheme member, and amends 

the circumstances in which a scheme member may bring a transfer value into 

the scheme from a personal pension scheme. The Government Actuary‟s 

Department estimate that these changes will produce savings of around 0.4% 

of payroll. 

Glasgow Commonwealth Games Act 2008 (Games Association 

Right) Order 2009 (SI 2009/1969) 

15. The Committee has received correspondence from the Advertising 

Association concerning the legislation to provide protection for the sponsors 

of the Glasgow Commonwealth Games against ambush marketing. The 

letter queries the necessity for additional protection above routine intellectual 

property legislation, the duration of the Order, the conduct of the 

consultation exercise and the impact on local small traders who may 

inadvertently infringe so specific a law.  The Scotland Office has provided a 

robust defence of its policy, however it will be important to ensure that clear 

and simple guidance is provided to small traders to inform them what they 

can and cannot reasonably do to promote their businesses during the period 

of the Games.  Both letters are published at Appendix 2 for the information 

of the House. 

Commons Registration (England) (Amendment) Regulations 2009 

(SI 2009/2018) 

16. Part 1 of the Commons Act 2006 ("the 2006 Act") is intended to replace and 

improve the registration system under the Commons Registration Act 1965, 

but using the same commons registers prepared under that Act. The 

Commons Regulations (England) Regulations 2008 set out the procedures 

for amending the registers of common land and town or village greens within 

a pilot implementation of Part 1 of the 2006 Act. The pilot, which requires 

the relevant authorities to review their commons registers, is taking place in 

                                                                                                                                       
1 HC Deb, 17 December 2008, cols 1162-70; see also HC Deb, 25 June 2009, cols 986-1018 
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seven local authority areas and was due to last one year. However, 

monitoring of the progress of the pilot implementation has shown that this 

review has taken longer than expected. These Regulations therefore extend 

the pilot period so that the seven pilot authorities will have a further year to 

complete their reviews and make proposals consequent on them.            

Social Security (Contributions) (Amendment No. 4) Regulations 2009 

(SI 2009/2028) 

17. One of the requirements imposed by these Regulations is for small employers 

to file end of year returns online for the tax year 2009-2010 onwards. This is 

part of the Government's move to universal mandatory online filing of 

employers' end of year returns, following Lord Carter's review of Payroll 

Services in 2001. The Regulations make a number of exemptions to this 

requirement, including: employers whose religious beliefs are incompatible 

with the use of electronic communications, and employers who employ an 

individual to provide domestic or personal services when the recipient of the 

services has a physical or mental disability, or is elderly or infirm. The 

Explanatory Memorandum (paragraph 10.1) says that 65% of small 

employers took advantage of financial incentives to encourage them to file 

online in 2006/07, and that around 90% of small VAT businesses and small 

employers already have access to a computer either at home or at work. It 

also states that employers can use the internet enabled computers in one of 

the 75 HMRC Enquiry Centres around the country. The House may wish to 

note these Regulations and encourage the Government to continue to avoid 

making any assumptions about computer access in any future policy making. 

Workplace Parking Levy (England) Regulations 2009 (SI 2009/2085) 

18. The Transport Act 2000 paved the way for a number of measures to reduce 

congestion in cities including workplace parking schemes. These Regulations 

set out the detailed provisions for the workplace parking levy and the 

mechanism for the recovery of charges to enable the first such scheme to be 

set up in Nottingham. The consultation exercise found considerable 

opposition to the principle of such schemes, but, of the 37 responses which 

addressed the matters specific to these Regulations, only 12 opposed the 

Nottingham scheme. The scheme will require all workplace parking spaces 

within the Nottingham City Council boundary to be registered but only car 

parks with more than 10 spaces will be required to pay the levy. It is 

understood that that Nottingham Council will set the levy initially at £253 

for each workplace parking place from 1 April 2012, rising to £285 in 2013, 

£301 in 2014 and £306 in 2015 and subsequent years (based on April 2008 

prices and subject to alterations in the Retail Price Index). Penalties for 

exceeding the number of declared parking spaces, enforced by random 

checks, will be heavy. Employers could pay the charge themselves – they 

would not have to pass it on to their employees. Proceeds from the levy are 

intended to fund improvements to public transport system in Nottingham, 

particularly the tramway. 

Criminal Defence Service (Funding) (Amendment No. 2) Order 2009 

(SI 2009/2086) 

19. Confiscation proceedings have been stayed in a number of recent complex 

criminal cases because a defence advocate could not be found to do the work 
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at the previous legal aid rate. Following discussions with the Bar Council and 

the Law Society, this Order increased payments in complex confiscation 

cases to ensure that assets that are the proceeds of crime can continue to be 

seized. This change will increase expenditure under the Advocates 

Graduated Fees Scheme by an estimated 0.4% to 0.6%. 

 

Housing (Shared Ownership Leases) (Exclusion from Leasehold 

Reform Act 1967) (England) Regulations 2009 (SI 2009/2097) 

Housing (Right to Enfranchise) (Designated Protected Areas) 

(England) Order 2009 (SI 2009/2098) 

20. Under shared ownership, purchasers buy an initial share (minimum 25%) in 

a home, usually provided by a housing association, and pay rent on the 

remainder. The provider retains the freehold and grants the purchaser a long 

lease. Gradually further shares may be purchased (a process known as 

“staircasing”) and the property may eventually be owned outright. Although 

the property is then lost to the affordable housing sector, the housing 

association will reinvest the receipts to help other households. The effect of 

these instruments is to designate rural areas in England as protected areas. 

These are locations where shared ownership homes would be difficult to 

replace, either through new-build schemes because of justifiable planning 

controls or the severely limited supply of land, or through buying a suitable 

existing property because of the small size of the housing market. They are 

the same areas which are already exempt from the Right to Acquire scheme 

(i.e. those areas where housing association tenants are not eligible to buy 

their social rented home at a discount) in order to retain social rented 

accommodation in perpetuity and the same areas covered under the Rural 

Exception Site policy (Planning Policy Statement No 3: Housing). By 

applying protected status to these areas, the Government seek to ensure 

consistency in the rural housing retention policy. 

UK Border Agency (Complaints and Misconduct) Regulations 2009 

(SI 2009/2133) 

21. These Regulations provide for the Independent Police Complaints 

Commission (IPCC) to have independent oversight of serious complaints 

and conduct matters (including incidents where a death or serious injury has 

taken place) that arise as a result of UK Border Agency (UKBA) officers and 

officials exercising functions in relation to immigration, asylum and customs. 

They were made because of the transfer of certain staff from Her Majesty‟s 

Revenue and Customs (HMRC) to UKBA in August following the passage 

of the Borders, Citizenship and Immigration Act 2009 (“the 2009 Act”). 

The Regulations breach the 21 day rule, having been laid on 4 August and 

coming into force the following day. UKBA officials have explained that the 

Regulations needed to be in force by 5 August because this was the 

scheduled transfer date of the HMRC staff to UKBA, but that the 21 day 

rule was breached because the 2009 Act did not receive Royal Assent until 

21 July. However, the integration of the work of HMRC and UKBA at the 

points of entry to the UK had been announced by the Prime Minister as far 

back as 25 July 2007. The Government have arguably therefore had 
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sufficient time to plan the merger effectively whilst ensuring that standard 

timescales for parliamentary scrutiny of legislation are maintained. 

National Health Service (Prescribing and Charging Amendments 

Relating to Pandemic Influenza) Regulations 2009 (SI 2009/2230) 

22. During the Recess the NHS has continued to prepare for an outbreak of 

pandemic influenza. These Regulations ease the restrictions on ordering two 

named antiviral drugs (oseltamivir and zanamivir), adapt two standard 

General Practitioner contracts to enable – and in some cases require – GPs 

and their staff to order these drugs under a new voucher system, and modify 

the charging regime for these two drugs so that all NHS supply of them 

through authorised channels will be free of charge. 

National Health Service (Miscellaneous Amendments Relating to 

Community Pharmaceutical Services and Optometrist Prescribing) 

Regulations 2009 (SI2009/2205) 

Medicines (Pharmacies) (Applications for Registration and Fees – 

Amendment) Regulations 2009 (SI 2009/2502) 

23. These Regulations set up further simplified temporary mechanisms to handle 

a pandemic for example allowing GPs to prescribe to people not on their list, 

to change the hours pharmacists open and to allow for new or additional 

premises to be set up from which pharmaceutical services can be dispensed. 

Infrastructure Planning (Environmental Impact Assessment) 

Regulations 2009 (SI 2009/ 2263) and three related instruments2 

24. These Regulations set out the new planning application procedure for major 

infrastructure projects. This implements Part 5 of the Planning Act 2008. A 

suite of statutory instruments, together with non-statutory guidance 

documents, set out the procedures which applicants for consent for 

nationally significant infrastructure projects will be required to follow before 

and after submitting an application to the Infrastructure Planning 

Commission and the content and form of such applications. 

Financial Transparency (EC Directive) Regulations 2009 (SI 

2009/2331) 

25. These Regulations implement Commission Directive 2006/111/EC of 16 

November 2006 on the transparency of financial relations between Member 

States and public undertakings as well as on transparency within certain 

undertakings. The Regulations introduce requirements for some 

undertakings to maintain certain records and/or separate accounts and to 

provide the Secretary of State with certain information. Because of the delay 

in implementation, the European Commission has begun infraction 

proceedings against the UK for non-compliance with the Directive. The 

Department for Business, Innovation and Skills (BIS) has said that the 

difficulty in identifying to whom the Directive should apply has been the 

main cause of the delay in implementation. 

                                                                                                                                       
2 Infrastructure Planning (Applications: Prescribed Forms and Procedure) Regulations 2009 (SI 2009/ 2264), 

Infrastructure Planning (Model Provisions) (England and Wales) Order 2009 (SI 2009/ 2265) and Conservation 

(Natural Habitats etc) (Amendment) (No2) Regulations (SI 2009/2438) 
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Motor Vehicles (Driving Licences) (Amendment) (No. 2) Regulations 

2009 (SI 2009/2362) 

26. Research has indicated that some newly qualified drivers have an inadequate 

grasp of road safety and the Department for Transport has consulted widely 

on ways to make the tests more effective. These Regulations are the first step: 

they change the theory test for cars and motorcycles from the current format 

of 50 multiple choice questions to ask candidates questions about case 

studies that will better demonstrate their understanding of road safety issues. 

This method has been trialled in the Certificate of Professional Competence 

for bus, coach and lorry drivers and received strong support from consultees. 

Accession (Worker Authorisation and Worker Registration) 

(Amendment) Regulations 2009 (SI 2009/2426)    

27. These Regulations amend the Accession (Immigration and Worker 

Authorisation) Regulations 2006 and the Accession (Immigration and 

Worker Registration) Regulations 2004. The first amendment removes the 

requirement for family members of Bulgarian and Romanian workers in the 

UK to apply for authorisation from the Home Office. The second 

amendment removes the requirement for family members of workers from 

the 2004 accession states (Poland, Czech Republic, Estonia, Latvia, 

Lithuania, Hungary, Slovakia, Slovenia) to register here as part of the 

Worker Registration Scheme. Both amendments are required in order to 

comply with the relevant Accession Treaties. Given the legalistic tone of the 

Explanatory Memorandum, this overview paragraph is provided to help the 

House understand what this instrument does. 

Building and Approved Inspectors (Amendment No.2) Regulations 

2009 (SI 2009/2465) 

28. These Regulations postpone the implementation of Building and Approved 

Inspectors (Amendment) Regulations 2009 (SI 2009/1219), relating to 

measures for the control of hot water in new homes, to which we referred in 

our 19th Report of this session. Since then a question has arisen as to 

whether an aspect of the technical guidance on hot water supply contained in 

Approved Document G that accompanies the changes to the Building 

Regulations may constitute a barrier to trade. This instrument therefore 

postpones the coming into force of the legislation from 1 October 2009 to 6 

April 2010 so that DCLG can consider the matter further and rectify any 

problems identified. In line with preferences previously expressed by industry 

users, the Department is deferring the introduction of the whole unit of water 

related requirements until it can be introduced as one clear and coordinated 

package. 

Human Fertilisation and Embryology (Supplementary Provision) 

Order 2009 (SI 2009/ 2478) 

Human Fertilisation and Embryology (Statutory Storage Period for 

Embryos and Gametes) (Amendment) Regulations 2009 (SI 

2009/2581) 

29. These instruments have been brought forward urgently to make late 

modifications to the Human Fertilisation and Embryology (Statutory Storage 

Periods for Embryos and Gametes) Regulations SI 2009/1582 which were 
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made on 25 June 2009. This follows significant representations having been 

made to the Department of Health (DH) in respect of embryos intended for 

use by couples who need to enter into surrogacy arrangements to allow them 

to also benefit from the extension of storage periods from 5 to 10 years. In 

our 21st report of this session we commented on the previous suite of 

regulations saying that, although DH had been responsive to comments from 

the public after the regulations had been laid, the consultation and 

preparation process could have been better handled. These instruments 

underline that point. 

Legal Aid for Crown Court Proceedings (Costs)(Amendment) Rules 

(Northern Ireland) 2009 (SR 267/2009) 

30. These Rules modify the fees for the Very High Cost Case scheme in 

Northern Ireland to more closely align them with the amounts paid and 

accounting procedures used in England and Wales. These changes continue 

to be controversial with the legal profession in Northern Ireland. 

Magistrates’ Courts and County Court Appeals (Criminal Legal Aid) 

(Costs) Rules (Northern Ireland) 2009 (SR 313/2009) 

Legal Aid in Criminal Proceedings (Costs) (Amendment) Rules 

(Northern Ireland) 2009 (SR 314/2009) 

31. These Rules introduce a new system of standard fees for publicly funded 

defence representation in criminal proceedings in the magistrates‟ court and 

criminal appeals to the County Court. In doing so, they replace the current 

system of time-based and composite fees provided by the Legal Aid in 

Criminal Proceedings (Costs) Rules (Northern Ireland) 1992. In introducing 

standard fees, the Court Service aims to meet the Government‟s objectives of 

bringing control, predictability and value for money to the legal aid budget. 

It also aims to simplify and reduce the administration of the system. 
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INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 

THE HOUSE 

 The Committee has considered the instruments set out below and has 

determined that the special attention of the House need not be drawn 

to them. 

Draft Instruments requiring affirmative approval 

Charities Act 2006 (Changes in Exempt Charities) Order 

2009 

Charities Act 2006 (Principal Regulators of Exempt 

Charities) Regulations 2009 

Government of Wales Act 2006 (Consequential 

Modifications, Transitional Provisions and Saving) Order 

2009  

Private Security Industry Act 2001 (Amendment) (Northern 

Ireland) Order 2009   

Welsh Ministers (Transfer of Functions) (No. 2) Order 2009  

Draft Instruments subject to annulment 

Pensions Regulator Draft Code of Practice No. 7: Trustee 

Knowledge and Understanding (TKU)  

Instruments subject to annulment 

SI 2009/1738 International Criminal Court (Overseas Territories) Order 

2009 

SI 2009/1739 Criminal Jurisdiction (Application to Offshore Renewable 

Energy Installations etc.) Order 2009  

SI 2009/1741 Commonwealth Countries and Ireland (Immunities and 

Privileges) (Amendment) Order 2009 

SI 2009/1743 Civil Jurisdiction (Application to Offshore Renewable Energy 

Installations etc.) Order 2009  

SI 2009/1744 Public Records (Designation of Bodies) Order 2009 

SI 2009/1747 Terrorism (United Nations Measures) Order 2009   

SI 2009/1754 Parliamentary Commissioner Order 2009 

SI 2009/1837  Gambling (Operating Licence and Single Machine Permit 

Fees) (Amendment) Regulations 2009 

SI 2009/1847 Sea Fishing (Enforcement of Community Control Measures) 

(Amendment) Order 2009  

SI 2009/1850 Sea Fishing (Landing and Weighing of Herring, Mackerel and 

Horse Mackerel) Order 2009  

SI 2009/1882 Police Act 1997 (Criminal Records) (No. 2) Regulations 

2009  
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SI 2009/1887 Community Care, Services for Carers and Children‟s Services 

(Direct Payments) (England) Regulations 2009  

SI 2009/1888 Pensions Regulator (Delegation of Powers) Regulations 2009  

SI 2009/1893 Non-Contentious Probate (Amendment) Rules 2009 

SI 2009/1894 Community Legal Service (Financial) (Amendment No. 2) 

Regulations 2009  

SI 2009/1895 Care Standards and Adoption (Regulation of Establishments, 

Agencies and Adult Placement Schemes) (Amendment) 

Regulations 2009  

SI 2009/1896 Motor Cycles Etc. (Replacement of Catalytic Convertors) 

Regulations 2009  

SI 2009/1898 Voluntary Adoption Agencies and the Adoption Agencies 

(Miscellaneous Amendments) (Amendment) Regulations 

2009  

SI 2009/1899 Motor Vehicles (Replacement of Catalytic Convertors and 

Pollution Control Devices) Regulations 2009  

SI 2009/1900 Energy Performance of Buildings (Certificates and 

Inspections) (England and Wales) (Amendment) Regulations 

2009  

SI 2009/1901 Planning (Hazardous Substances) (Amendment) (England) 

Regulations 2009  

SI 2009/1906 Occupational Pension Schemes (Scottish Parliamentary 

Pensions Act 2009) Regulations 2009  

SI 2009/1907 Occupational Pension Schemes (Public Service Pension 

Schemes) Regulations 2009  

SI 2009/1911 Financial Restrictions Proceedings (UN Terrorism Orders) 

Order 2009  

SI 2009/1912 Terrorism (United Nations Measures) Order (Consequential 

Amendments) Regulations 2009  

SI 2009/1914 Heavy Goods Vehicles (Charging for the Use of Certain 

Infrastructure on the Trans-European Road Network) 

Regulations 2009 

SI 2009/1917 Overseas Companies (Execution of Documents and 

Registration of Charges) Regulations 2009  

SI 2009/1919 Local Authorities (Overview and Scrutiny Committees) 

(England) Regulations 2009  

SI 2009/1920 Parliamentary Pensions (Amendment) Regulations 2009  

SI 2009/1922 Police and Criminal Evidence Act 1984 (Armed Forces) 

Order 2009  

SI 2009/1923 Armed Forces (Disposal of Property) Regulations 2009  

SI 2009/1924 Education (Miscellaneous Amendments relating to 

Safeguarding Children) (England) Regulations 2009  

SI 2009/1925 Animals and Animal Products (Examination for Residues and 

Maximum Residue Limits) (Amendment) Regulations 2009  
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SI 2009/1927 Major Accident Off-Site Emergency Plan (Management of 

Waste from Extractive Industries) (England and Wales) 

Regulations 2009  

SI 2009/1928 Hillingdon Hospital National Health Service Trust (Transfer 

of Trust Property) Order 2009 

SI 2009/1931 Solicitors‟ (Non-Contentious Business) Remuneration Order 

2009   

SI 2009/1964 Public Service Vehicles (Enforcement Powers) Regulations 

2009  

SI 2009/1965 Goods Vehicles (Enforcement Powers) (Amendment) 

Regulations 2009  

SI 2009/1968 Welsh Authority (Digital Switchover) Order 2009  

SI 2009/1969 Glasgow Commonwealth Games Act 2008 (Games 

Association Right) Order 2009 

SI 2009/1970 Gambling Act 2005 (Gaming Tables in Casinos) 

(Definitions) Regulations 2009  

SI 2009/1971 Gambling (Personal Licence Fees) (Amendment) Regulations 

2009  

SI 2009/1972 Financial Markets and Insolvency (Settlement Finality) 

(Amendment) Regulations 2009 

SI 2009/1973 Whole of Government Accounts (Designation of Bodies) 

Order 2009  

SI 2009/1974 School Teachers‟ Incentive Payments (England) Order 2009  

SI 2009/1975 Tribunal Procedure (Amendment No. 2) Rules 2009  

SI 2009/1976 Tribunal Procedure (First-tier Tribunal) (General Regulatory 

Chamber) Rules 2009   

SI 2009/1996 Land Registration (Amendment) Rules 2009 

SI 2009/2018 Commons Registration (England) (Amendment) Regulations 

2009  

SI 2009/2021 Merchant Shipping (Marine Equipment) (Amendment) 

Regulations 2009 

SI 2009/2023 Family Law Act 1996 (Forced Marriage) (Relevant Third 

Party) Order 2009  

SI 2009/2025 Family Proceedings Courts (Miscellaneous Amendments) 

(No. 2) Rules 2009  

SI 2009/2026 Parental Responsibility Agreement (Amendment) Regulations 

2009  

SI 2009/2024 Commonhold (Land Registration) (Amendment) Rules 2009   

SI 2009/2027 Family Proceedings (Amendment) (No. 3) Rules 2009  

SI 2009/2028 Social Security (Contributions) (Amendment No. 4) 

Regulations 2009  

SI 2009/2043 Zoonoses and Animal By-Products (Fees) (England) 

Regulations 2009  
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SI 2009/2048 Port Security Regulations 2009  

SI 2009/2049 Further Education (Principals‟ Qualifications) (England) 

(Amendment) (No. 2) Regulations 2009 

SI 2009/2051 Aircraft Operators (Accounts and Records) (Amendment) 

Regulations 2009  

SI 2009/2053 Plant Health (Import Inspection Fees) (England) 

(Amendment) Regulations 2009  

SI 2009/2060 Police Pensions (Amendment) Regulations 2009  

SI 2009/2079 Enterprise Act 2002 (Bodies Designated to make Super-

complaints) (Amendment) Order 2009  

SI 2009/2080 Local Justice Areas Order 2009 

SI 2009/2081 Channel Tunnel (International Arrangements) (Amendment) 

Order 2009  

SI 2009/2083 Youth Justice and Criminal Evidence Act 1999 (Application 

to Service Courts) Order 2009  

SI 2009/2084 Motor Vehicles (Type Approval for Goods Vehicles) (Great 

Britain) (Amendment) Regulations 2009 

SI 2009/2085 Workplace Parking Levy (England) Regulations 2009  

SI 2009/2086 Criminal Defence Service (Funding) (Amendment No. 2) 

Order 2009  

SI 2009/2087 Criminal Procedure (Amendment) Rules 2009  

SI 2009/2089 Trade Marks and Trade Marks and Patents (Fees) 

(Amendment) Rules 2009  

SI 2009/2092 Civil Procedure (Amendment) Rules 2009 

SI 2009/2097 Housing (Shared Ownership Leases) (Exclusion from 

Leasehold Reform Act 1967) (England) Regulations 2009  

SI 2009/2098 Housing (Right to Enfranchise) (Designated Protected Areas) 

(England) Order 2009  

SI 2009/2100 Court Martial and Service Civilian Court (Youth Justice and 

Criminal Evidence Act 1999) Rules 2009  

SI 2009/2101 Registrar of Companies (Fees) (Companies, Overseas 

Companies and Limited Liability Partnerships) Regulations 

2009  

SI 2009/2131 Supreme Court Fees Order 2009   

SI 2009/2132 Education (School Teachers‟ Pay and Conditions) Order 

2009  

SI 2009/2133 UK Border Agency (Complaints and Misconduct) 

Regulations 2009   

SI 2009/2151 Export Control (Amendment) (No. 3) Order 2009  

SI 2009/2162 Welfare Reform Act (Relevant Enactment) Order 2009  

SI 2009/2163 Eggs and Chicks (England) Regulations 2009  
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SI 2009/2164 Export of Objects of Cultural Interest (Control) 

(Amendment) Order 2009 

SI 2009/2167 Criminal Defence Service (General) (No. 2) (Amendment 

No. 2) Regulations 2009 

SI 2009/2168 Transport for London (East London Line) Transfer Scheme 

2009 Confirmation Order 2009  

SI 2009/2190 Smoke Control Areas (Exempted Fireplaces) (England) (No. 

2) Order 2009  

SI 2009/2191 Smoke Control Areas (Authorised Fuels) (England) 

(Amendment) Regulations 2009  

SI 2009/2194 Motor Vehicles (Refilling of Air Conditioning Systems by 

Service Providers) Regulations 2009 

SI 2009/2195 Counter-Terrorism Act 2008 (Designation of a Gas 

Transporter) Order 2009  

SI 2009/2196 Road Vehicles (Construction and Use) (Amendment) (No. 3) 

Regulations 2009 

SI 2009/2197 Magistrates‟ Courts (Violent Offender Orders) Rules 2009 

SI 2009/2205 National Health Service (Miscellaneous Amendments 

Relating to Community Pharmaceutical Services and 

Optometrist Prescribing) Regulations 2009  

SI 2009/2206 Social Security (State Pension and National Insurance 

Credits) Regulations 2009  

SI 2009/2230 National Health Service (Prescribing and Charging 

Amendments Relating to Pandemic Influenza) Regulations 

2009  

SI 2009/2231 Judiciary and Courts (Scotland) Act 2008 (Consequential 

Provisions and Modifications) Order 2009 

SI 2009/2233 Adoption and Children (Scotland) Act 2007 (Consequential 

Provisions) (No. 1) Order 2009  

SI 2009/2247 M62 and M606 Motorways (Chain Bar Roundabout) (Car 

Share Lane) Regulations 2009  

SI 2009/2257 Street Works (Qualifications of Supervisors and Operatives) 

(England) Regulations 2009  

SI 2009/2258 Marine Works (Environmental Impact Assessment) 

(Amendment) (England and Wales) Regulations 2009  

SI 2009/2261 Town and Country Planning (General Development 

Procedure) (Amendment No. 3) (England) Order 2009  

SI 2009/2262 Planning (Listed Buildings and Conservation Areas) 

(Amendment) (England) Regulations 2009  

SI 2009/2263 Infrastructure Planning (Environmental Impact Assessment) 

Regulations 2009  

SI 2009/2264 Infrastructure Planning (Applications: Prescribed Forms and 

Procedure) Regulations 2009  
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SI 2009/2265 Infrastructure Planning (Model Provisions) (England and 

Wales) Regulations 2009  

SI 2009/2266 Education (Supply of Information about the School 

Workforce) (No. 2) (England) (Amendment) Regulations 

2009  

SI 2009/2267 Valuation Tribunal for England (Membership and 

Transitional Provisions) Regulations 2009  

SI 2009/2268 Non-Domestic Rating (Alteration of Lists and Appeals) 

(England) Regulations 2009  

SI 2009/2269 Valuation Tribunal for England (Council Tax and Rating 

Appeals) (Procedure) Regulations 2009  

SI 2009/2270 Council Tax (Alteration of Lists and Appeals) (England) 

Regulations 2009  

SI 2009/2271 Valuation Tribunals (Consequential Modifications and 

Saving and Transitional Provisions) (England) Regulations 

2009  

SI 2009/2272 Local Authorities (Capital Finance and Accounting) 

(England) (Amendment) (No. 2) Regulations 2009  

SI 2009/2297 Veterinary Medicines Regulations 2009  

SI 2009/2298 Houses in Multiple Occupation (Specified Educational 

Establishments) (England) Regulations 2009  

SI 2009/2300 Education (Free School Lunches) (Child Tax Credit) 

(Wolverhampton City Council) Order 2009  

SI 2009/2302 Smoke Control Areas (Exempted Fireplaces) (England) (No. 

3) Order 2009  

SI 2009/2331 Financial Transparency (EC Directive) Regulations 2009   

SI 2009/2342 Seed Potatoes (England) (Amendment) Regulations 2009  

SI 2009/2343 Social Security (Miscellaneous Amendments) (No. 3) 

Regulations 2009 

SI 2009/2344 Electricity (Exemption from the Requirement for a 

Generation Licence) (Lynn and Inner Dowsing) (England 

and Wales) Order 2009  

SI 2009/2350 Aerodromes (Designation) (Detention and Sale of Aircraft) 

(England and Wales) Order 2009 

SI 2009/2354 Antarctic (Amendment) Regulations 2009 

SI 2009/2362 Motor Vehicles (Driving Licences) (Amendment) (No. 2) 

Regulations 2009  

SI 2009/2363 Commonhold (Amendment) Regulations 2009 

SI 2009/2375 Insolvency (Scotland) Amendment (No. 2) Rules 2009 

SI 2009/2376 Mental Health and Mental Capacity (Advocacy) Amendment 

(England) Regulations 2009   

SI 2009/2392 Registrar of Companies (Fees) (Limited Liability Partnerships 

and Newspaper Proprietors) Regulations 2009  
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SI 2009/2393 Local Government (Best Value Authorities) (Power to Trade) 

(England) Order 2009  

SI 2009/2394 Protection of Wrecks (Designation) (England) Order 2009 

(JW) 

SI 2009/2396 Enterprise Act 2002 (Merger Fees) (Amendment) Order 

2009  

SI 2009/2397 Building (Amendment No. 2) Regulations 2009  

SI 2009/2398 Private Security Industry Act 2001 (Licences) Regulations 

2007 (Amendment No. 2) Regulations 2009  

SI 2009/2399 European Economic Interest Grouping (Amendment) 

Regulations 2009  

SI 2009/2400 European Public Limited-Liability Company (Amendment) 

Regulations 2009  

SI 2009/2401 European Public Limited-Liability Company (Employee 

Involvement) (Great Britain) Regulations 2009  

SI 2009/2402 European Public Limited-Liability Company (Employee 

Involvement) (Northern Ireland) Regulations 2009  

SI 2009/2403 Registrar of Companies (Fees) (European Economic Interest 

Grouping and European Public Limited-Liability Company) 

Regulations 2009  

SI 2009/2404 Company, Limited Liability Partnership and Business Names 

(Miscellaneous Provisions) (Amendment) Regulations 2009  

SI 2009/2425 Companies (Authorised Minimum) Regulations 2009  

SI 2009/2426 Accession (Worker Authorisation and Worker Registration) 

(Amendment) Regulations 2009  

SI 2009/2428 Police Act 1997 (Criminal Records) (Amendment) 

Regulations 2009  

SI 2009/2436 Unregistered Companies Regulations 2009  

SI 2009/2437 Companies (Companies Authorised to Register) Regulations 

2009  

SI 2009/2438 Conservation (Natural Habitats, &c.) (Amendment) (No. 2) 

Regulations 2009  

SI 2009/2439 Registrar of Companies (Fees) (Amendment) Regulations 

2009  

SI 2009/2446 National Health Service Pension Scheme, Injury Benefits and 

Additional Voluntary Contributions (Amendment) 

Regulations 2009  

SI 2009/2457 Public Interest Disclosure (Prescribed Persons) (Amendment) 

Order 2009  

SI 2009/2458 Climate Change Agreements (Eligible Facilities) 

(Amendment) Regulations 2009   

SI 2009/2459 Rent Officers (Housing Benefit Functions) Amendment 

Order 2009  
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SI 2009/2460 National Savings Bank (Investment Deposits) (Limits) 

(Amendment) Order 2009  

SI 2009/2461 Financial Services and Markets Act 2000 (Amendment) 

Regulations 2009  

SI 2009/2462 Financial Collateral Arrangements (No. 2) Regulations 2003 

(Amendment) Regulations 2009  

SI 2009/2463 Measuring Equipment (Intoxicating Liquor) (Amendment) 

Regulations 2009  

SI 2009/2464 Trade Marks (International Registration) (Amendment) 

Order 2009  

SI 2009/2465 Building and Approved Inspectors (Amendment No 2) 

Regulations 2009 

SI 2009/2467 Central Lincolnshire Joint Strategic Planning Committee 

Order 2009  

SI 2009/2468 Constitutional Reform Act 2005 (Consequential 

Amendments) Order 2009 

SI 2009/2469 Companies (Unfair Prejudice Applications) Proceedings 

Rules 2009  

SI 2009/2471 Companies (Disqualification Orders) Regulations 2009  

SI 2009/2472 Insolvency (Amendment) (No. 2) Rules 2009  

SI 2009/2475 Payment Services (Amendment) Regulations 2009  

SI 2009/2476 Companies Act 2006 and Limited Liability Partnerships 

(Transitional Provisions and Savings) (Amendment) 

Regulations 2009  

SI 2009/2477 Water Industry (Special Administration) Rules 2009  

SI 2009/2478 Human Fertilisation and Embryology (Supplementary 

Provision) Order 2009  

SI 2009/2492 European Economic Interest Grouping and European Public 

Limited-Liability Company (Fees) Revocation Regulations 

2009  

SI 2009/2494 Local Land Charges (Amendment) Rules 2009 

SI 2009/2502 Medicines (Pharmacies) (Applications for Registration and 

Fees - Amendment) Regulations 2009  

SI 2009/2516 Vaccine Damage Payments (Specified Disease) Order 2009 

SI 2009/2581 Human Fertilisation and Embryology (Statutory Storage 

Period for Embryos and Gametes) (Amendment) Regulations 

2009  

CM 7701 Statement of Changes in Immigration Rules  

CM 7711 Statement of Changes in Immigration Rules 

Instruments subject to annulment (Northern Ireland) 

SR 2009/265 Sexual Offences (Northern Ireland) Order 2008 (Transitional 

Provisions) Order 2009  
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SR 2009/267 Legal Aid for Crown Court Proceedings (Costs) 

(Amendment) Rules (Northern Ireland) 2009  

SR 2009/273 Explosives (Hazard Information and Packaging for Supply) 

Regulations (Northern Ireland) 2009  

SR 2009/303 Rehabilitation of Offenders (Exceptions) (Amendment) (No. 

2) Order (Northern Ireland) 2009  

SR 2009/304 Safeguarding Vulnerable Groups (Regulated Activity, 

Transitional Provisions and Commencement No. 4) Order 

(Northern Ireland) 2009  

SR 2009/305 Safeguarding Vulnerable Groups (Miscellaneous Provisions) 

Order (Northern Ireland) 2009  

SR 2009/306 Safeguarding Vulnerable Groups (Miscellaneous Provisions) 

Regulations (Northern Ireland) 2009  

SR 2009/313 Magistrates‟ Courts and County Court Appeals (Criminal 

Legal Aid) (Costs) Rules (Northern Ireland) 2009  

SR 2009/314 Legal Aid in Criminal Proceedings (Costs) (Amendment) 

Rules (Northern Ireland) 2009  
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APPENDIX 1: AVIATION GREENHOUSE GAS EMISSIONS TRADING 

SCHEME REGULATIONS 2009 (SI 2009/2301) 

Information from the Department for Energy and Climate Change 

Q1. The letter from Adair Turner to Ed Miliband and Lord Adonis (dated 

9/9/09) makes a number of recommendations which are directly linked to these 

Regs e.g. that airlines should have to pay for all their emissions, and that there 

should be a cap on aviation emissions (even just at national level). Is there a 

Government response to these recommendations yet? 

A1. With regards to the Aviation ETS Regulations, the UK‟s aviation ETS transposing 

Regulations (SI1) are purely for the purposes of transposing the aviation EU ETS 

Directive 2008/101/EC, which legally we are obliged to do. We are shortly to go out to 

consultation on second stage transposing regulations (SI2) which we are aiming to lay 

before Parliament early next year. These second stage Regulations will replace the existing 

SI1 Regulations and will complete our transposition of the Directive. 

The Government welcomes the CCC‟s advice on this hugely important issue. We will 

consider the CCC‟s advice carefully as we continue to develop our negotiating position for 

the crucial international climate negotiations taking place this year. 

A jointly signed DfT and DECC response to the letter is due to be sent shortly. 

Q2. The advice from the CCC was commissioned by the Government, and yet 

these Regs were laid by the Government on 27th August, a couple of weeks before 

the advice was delivered. Why did you not wait for the CCC advice before 

proceeding with the Regs? 

A2. As mentioned above, the Government is legally required to transpose the aviation 

EU Emissions Trading Scheme Directive by early next year. They had to be laid on 27th 

August in order to fit in with the timetable for transposing this Directive. Although these 

regulations deal with the control of aviation CO2 emissions, they do so in the specific 

context of implementing the inclusion of aviation in the EU Emissions Trading Scheme, 

which was agreed at European level in October 2008. 

We needed to lay the first stage Regulations as soon as possible after the Commission 

published their list of aircraft operators in the Official Journal of the European Union, so 

operators have as much time as possible to submit their emissions monitoring plans, ahead 

of the requirement to monitor and report emissions from 1st January 2010, in accordance 

with an approved plan. 

The CCC‟s advice was originally intended to form part of their advice on our target to 

reduce UK aviation CO2 emissions to below 2005 levels by 2050, that we requested from 

the CCC earlier this year and is due in December. However, with the Copenhagen 

conference approaching, we asked that this element of their advice be expedited. Their 

advice does not specifically relate to the practical implementation of the aviation EU ETS 

in the UK, and as such is not directly related to the regulations that were laid on 27th 

August. 

Q3. One of the media reports I read refers to airlines getting free carbon 

permits for 85% of their emissions. Does this figure actually appear in the Regs? I 

can’t seem to find it. 

A3. 85% is the percentage of aviation allowances allocated to aircraft operators for free 

from the total quantity of allowances allocated in 2012 and in the period 2013 - 2020. In 

2012 the total quantity of allowances to be allocated to aircraft operators shall be 

equivalent to 97% of the historical aviation emissions. In the following period 2013 – 
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2020, the total quantity of allowances to be allocated to aircraft operators will be 95% of 

the historical emissions in each year of the period. This percentage may be reviewed as 

part of the general review of the Directive. The number of allowances allocated to each 

operator for free will be determined using benchmarks calculated by dividing the total 

number of free allowances by the sum of the tonne-kilometre data included in applications 

from operators. 

The remaining 15% of aviation allowances will be auctioned. These figures do not appear 

in our Regulations because under the Directive they will be applied by the European 

Commission at a European level when applications from all aircraft operators are sent to 

the Commission by Member States. 

Q4. I see there has been a very limited response from NGOs on these Regs. 

How do you ensure that you engage effectively with NGOs on developing Regs 

such as these? 

A4. The Government actively consulted NGOs as part of our consultation process. 

The consultation was widely publicised to help ensure anyone with an interest was able to 

comment. Furthermore, the Government regularly engages with a range of NGOs on 

aviation and climate change issues and has considered their views at every stage of the 

negotiation and implementation process for aviation emissions trading. 

Q5. Report in today’s Guardian (22 September 2009) about aviation emissions 

saying that: 

 IATA are going to pledge to cut emissions to 50% below 2005 levels by 2050, 

thereby going further than the UK government’s current target; and 

 IATA are going to submit plans for joining a global carbon trading scheme, 

and therefore leaving the EU trading scheme. 

As both the above would seem to be different from UK Government policy as set 

out in this SI, I would be grateful for any views you have on the IATA proposals. I 

would be particularly interested in whether or not the proposals came out 

through the consultation on the SI. 

A5. As Peter Barton-Wood has already confirmed, none of these proposals from IATA 

were revealed in their consultation response. 

The announcement by the airline industry group IATA on Tuesday 22 September 2009 

coincides with “Climate Week NYC”. In substance it is a restatement of the position 

IATA announced in June this year (http://www.iata.org/NR/rdonlyres/2B1211C9-503B-

4E29-B8E3-EA84FFA2EC59/0/AviationClimateChange_PathwayTo2020_email.pdf ) 

and that was contained in their working paper for the ICAO High Level Meeting, 

published on 8 August 

(http://www.icao.int/HighLevel2009/Docs/HLMENV_WP019_en.pdf ). The IATA 

position differs in some important respects from the EU position on international aviation 

and climate change. Similarly, the positions of many other countries and organisations 

differ from that of the EU. 

The principal differences between the IATA position and that of the government are as 

follows: 

 IATA proposes carbon neutral growth by 2020, whereas the EU Emissions 

Trading System will deliver net reductions below 2005 levels by 2020. 

 IATA‟s pledge to improve fuel efficiency by 1.5% each year over the next decade 

falls short of the 2% goal approved by the ICAO Council in June. 

http://www.iata.org/NR/rdonlyres/2B1211C9-503B-4E29-B8E3-EA84FFA2EC59/0/AviationClimateChange_PathwayTo2020_email.pdf
http://www.iata.org/NR/rdonlyres/2B1211C9-503B-4E29-B8E3-EA84FFA2EC59/0/AviationClimateChange_PathwayTo2020_email.pdf
http://www.icao.int/HighLevel2009/Docs/HLMENV_WP019_en.pdf
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 IATA proposes net reductions (relying to an unspecified extent on trading and 

offsetting) by 2050, whereas the government‟s target is to reduce UK aviation 

emissions below 2005 levels by 2050 in absolute terms, i.e. in addition to the effect 

of emissions trading and offsetting. 

 IATA also propose the hypothecation of auctioning revenues, and the 

abandonment of national measures including Air Passenger Duty. The 

government is opposed to hypothecation of revenues and has already set out its 

plans for the future of Air Passenger Duty. 

None of this changes EU plans to implement the Directive to include aviation within the 

EU Emissions Trading System (2008/101/EC). We consider it essential to deliver EU 

ETS to demonstrate that emissions trading can work for aviation; one reason why we have 

a chance of a global deal is that we have a „solution‟ that works now. Even with the best 

possible outcome at Copenhagen, a global system will take time to set up and ETS 

therefore needs to be running during that period. ETS is also an excellent starting point 

from which to learn lessons for global options. 

As already outlined, the UK‟s aviation ETS transposing Regulations (SI1) are purely for 

the purposes of transposing the aviation EU ETS Directive 2008/101/EC, which legally 

we are obliged to transpose. 

September 2009 
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APPENDIX 2: GLASGOW COMMONWEALTH GAMES ACT 2008 (GAMES 

ASSOCIATION RIGHT) ORDER 2009 (SI 2009/1969) 

Letter from the Advertising Association to the Merits Committee and JCSI 

1. Introduction & Summary 

1.1. The Advertising Association takes the opportunity here to provide the House of 

Lords Select Committee on the Merits of Statutory Instruments („the Committee‟) with 

its comments on The Glasgow Commonwealth Games Act 2008 (Games Association 

Right) Order 2009
3
 („the Order‟), which was made on 20 July 2009 and laid before 

Parliament the following day. The Order, which is scheduled to enter into force on 20 

January 2010, appears to be modelled on three existing pieces of statute, namely: The 

London Olympic Games and Paralympic Games Act 2006 („the 2006 Act‟); The Olympic 

Symbol etc. (Protection) Act 1995
4
; and, The Olympics Association Right (Infringement 

Proceedings) Regulations 1995
5
. 

1.2. In this submission, the Advertising Association: 

a) sets out its principled opposition to the Order, arguing, for example, that the 

creation of the association right represents an unnecessary addition to the body of 

intellectual property law in the UK; 

b) proposes that two non-technical elements of the Order – specifically those clauses 

governing its duration - be amended so as to shorten the period over which it is in 

force, thereby rendering the measure more proportionate; and,  

c) criticises, with the aid of the Explanatory Memorandum (EM) that accompanies 

the Order, the consultation process undertaken around the creation of the 

association right as well as noting the absence of an Impact Assessment (IA). 

1.3. The Advertising Association looks forward to publication by the Committee of its 

report on SI 2009/1969 following its next meeting on 13 October 2009. No part of this 

response should be treated as if it were confidential in nature. 

2. SI 2009/1969: an unnecessary addition to the body of intellectual property law? 

2.1. The Scottish Government, the Scotland Office and the Intellectual Property Office 

(IPO) have asserted on a number of occasions that the Commonwealth Games Federation 

(CGF) made it a contractual condition of bids to host the Commonwealth Games in 2014 

that the Government of the successful candidate country would create an association right 

around the event
6
. 

2.2. The association right is a form of intellectual property law, of which the objective is to 

allow only parties that are officially authorized by those organizing the event to claim a 

connection with the Games. Parties without the necessary authorisation that attempt 

falsely to associate themselves with the event risk infringing the association right, thereby 

rendering them liable to civil action through the courts. Amongst these authorised parties 

will be official sponsors as, in order to help fund the event, its organizers will seek revenue 

from a range of sources, including from commercial sponsorship. Were any commercial or 

other party able freely to associate themselves with the event without the risk of legal 

                                                                                                                                       
3
 Statutory Instrument No. 2009/1969 

4
 The 1995 Act was amended by Schedule 3 (“Olympic Symbol Protection”) of the 2006 Act. 

5
 Statutory Instrument No. 1995/3325 

6
 Evidence that controls on the physical location of advertising would have been a contractual requirement between the 

Scottish Government and the CGF is in the public domain - see Paragraph 3.2 of this submission. (Any equivalent 

evidence that the creation of an association right was explicitly required by the CGF is not similarly available.) 
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action being taken against them, then there would be no incentive for companies to 

become official sponsors, pay for the privilege and thereby off-set the costs of staging the 

Games. Deliberately misleading activity of this kind falls into a category of commercial 

behaviour that is sometimes referred to as ambush marketing. 

2.3. The Advertising Association is opposed to all forms of ambush marketing, including 

of the type against which the Order is intended to guard. There is, however, already an 

existing and comprehensive body of law capable of deterring just such misleading activity. 

This is made up of: the common law of “passing off”; the Copyright, Designs and Patents 

Act 1988; the Trade Marks Act 1968; the Business Protection from Misleading Marketing 

Regulations 2008
7
; and, the Consumer Protection from Unfair Trading Regulations 

2008
8
. It is not clear whether the Scottish Government conducted an analysis identifying 

why the body of law set out above would be insufficient to meet the contractual 

obligations entered into with the CGF around the protection of intellectual property for 

the Glasgow Commonwealth Games. 

2.4. The opposition of the Advertising Association to the creation of an association right is 

not only down to a view that the Order represents an unnecessary addition to the body of 

intellectual property law in the UK
9
. More important from an advertising perspective is 

that the measure risks creating concern amongst parties with absolutely no intention of 

falsely associating themselves with the event that they may inadvertently do so thereby 

attracting civil proceedings against them. It might be anticipated that the creation of such 

legal uncertainty would have a dampening effect on the advertising economy. The 

likelihood is that those responsible for creative executions, despite having no intention of 

creating a false link with the event, will seek external legal advice so as to minimize the 

chance of their advertisement being deemed by the event organizers to have infringed the 

association right. 

2.5. Necessary or not, it is accepted that the Order has been willed into existence and 

Section 3 of this submission is aimed at providing practical proposals to the Committee 

about how its detrimental impact can be off-set, insofar as that is possible, at this late 

stage. The Advertising Association judges that this can best (and most easily) be achieved 

through amendment of two non-technical aspects of the Order, specifically those Articles 

governing the commencement and termination dates for the association right. 

3. Recommendations and rationales for amendment of SI 2009/1969 

Commencement 

3.1. The provision on when the association right will enter into force is contained within 

Article 1 (“Citation, commencement and extent”) of the Order. Article 1(2) provides for 

the association right to come into force six months after the Order is made, in other words 

on 20 January 2010. Whilst the six-month gap between the Order being made and the 

measure entering into force is welcome, it is still unclear why the Statutory Instrument 

had to be made so far ahead of the Commonwealth Games themselves, which are not 

scheduled to open until 23 July 2014. 

3.2. The Candidate City Manual (CCM) for the 2014 Commonwealth Games published 

by the CGF states in Paragraph Q7.2.1 that candidate countries must provide the 

Federation with a written guarantee that legislation governing ambush marketing “be 

                                                                                                                                       
7
 Statutory Instrument No. 2008/1276 

8
 Statutory Instrument No. 2008/1277 

9
 There is also a degree of concern that creating association rights around major events hosted here, as has been done by 

the Government first in respect of the 2012 Olympics (which the Advertising Association also opposed) and now in 

respect of the 2014 Commonwealth Games, will become the default response, rather than action being taken 

through the comprehensive body of applicable law already in existence in the UK. 
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passed no later than 30 June 2010”
10

. The CCM does not specify the date by which such 

legislation should have entered into force. 

3.3. If the contract that exists between the Scottish Government and the CGF does 

contain an explicit requirement that an association right be created, it seems unlikely that 

the Federation would have chosen to specify a date earlier than 30 June 2010 for 

legislation in this particular area to be in place, let alone in force. If this deduction is 

correct the Order effectively gold-plates upon the contractual requirements that exist 

between the CGF and the Scottish Government. If 30 June 2010 were actually the date 

contractually required for the legislation to be in place and six months were provided to 

the advertising industry to adapt, the entry into force date would be 30 December 2010 

(rather than 20 January 2010, as is presently the case). Were the approach proposed above 

adopted, it would still mean that the association right was in force for 43 months before 

the opening ceremony of the 2014 Commonwealth Games – a period that is more than 

adequate for the event organizers to attract official sponsors and for the latter to make the 

most of the authorized status bestowed on them in their marketing and other activities. 

3.4. In light of the above, the Advertising Association recommends to the Committee that 

it seek amendment to Article 1(2) of the Order such that the association right enters into 

force on 30 December 2010, rather than 20 January 2010. In order to achieve this, Article 

1(2) could be reformulated as follows: “This Order shall come into force six months after 

the day on 30 December 2010 which the Order is made.”
11

 (A consequential amendment 

to the date next to the “Coming into force” entry immediately beneath the full title of the 

Order would also be required.) 

3.5. Finally, it is argued, in the context of the commencement date and a proportionate 

approach being adopted towards the duration of the association right that the Written 

Ministerial Statement on the subject of better regulation issued on 2 April 2009 by the 

then Secretary of State for Business, Enterprise & Regulatory Reform has direct relevance. 

That Written Ministerial Statement laid down that “…during the recession and recovery 

we have a particular reason to look very carefully at whether we should delay planned new 

regulation and avoid introducing new regulation which increases burdens on businesses 

except whether there is a clear case for action now.”
12

 

Termination 

3.6. The sunset clause through which the association right will terminate itself is 

contained within Article 19 (“Duration”) of the Order. Article 19(1) provides for the 

association right to cease having effect six months after the closing ceremony of the 

Commonwealth Games. The closing ceremony is currently scheduled to take place on 3 

August 2014. Thus the Order is effectively scheduled to terminate itself on 3 February 

2015. 

3.7. The CCM does not specify for how long after the Games the legislation introduced to 

deter ambush marketing should remain on the statute books. No relevant extract from the 

host city contract that exists between the CGF and the Scottish Government on this 

subject has been placed in the public domain. In order to ensure that no unnecessary 

burdens are placed on the advertising industry, it is considered that the association right 

                                                                                                                                       
10

 It is notable that the example of ambush marketing given in the CCM is of “preventing competitors of 

Commonwealth sponsors from engaging in unfair competition in the vicinity of Commonwealth sites”, in other 

words it relates to the physical location of advertising – there is no mention of association rights. A copy of the 

CCM can be downloaded from the following location: 

http://www.thecgf.com/media//games/2014/ccm_v72.pdf 
11

 Struck-through text indicates deletions, underlined text indicates new wording. (This is also the approach adopted 

later in Paragraphs 3.9 and 3.10 of this submission.) 
12

 Rt Hon Lord Mandelson, House of Lords, Hansard Column WS100, 2 April 2009 

http://www.thecgf.com/media/games/2014/ccm_v72.pdf
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should terminate itself as soon after 3 August 2014 as is reasonable and proportionate. It 

is notable in this context that during the passage of the Glasgow Commonwealth Games 

Bill through Holyrood, the Scottish Minister for Communities & Sport, in addition to 

clarifying that the regulations governing the physical location of advertising would be in 

force up to a maximum of a fortnight before the event, indicated that they would cease to 

have effect no more than four or five days after the closing ceremony.
13

 Such an approach 

appears reasonable and proportionate. 

3.8. By contrast for a termination date of 3 February 2015 to apply to the association right 

is considered neither reasonable nor proportionate. Indeed, for the association right for 

the Glasgow Commonwealth Games to remain in force for such a long period (six 

months) after the closing ceremony of the event is even less proportionate than is the case 

for the one created by the 2006 Act that will apply to the London Olympics. The closing 

ceremony for the Paralympic Games to which the London Olympics association right 

(LOAR) also applies is scheduled to take place on 9 September 2012. Under sub-Section 

40(8) of the 2006 Act, the LOAR ceases to have effect on 31 December 2012 – a date 

which is less than four months after the 2012 Games close. Thus the duration of the 

Glasgow Commonwealth Games association right (GCGAR) post-event is 50% longer 

than that which applies to a considerably bigger event – the Olympic Games, under the 

LOAR. This appears entirely disproportionate. The Advertising Association considers that 

a suitable but still disproportionately generous compromise would be for the GCGAR to 

survive for three months after the closing ceremony for the event. This would give an 

effective termination date for the Order of 3 November 2014. 

3.9. In light of the above, the Advertising Association recommends to the Committee that 

it seek an amendment to Article 19(1) of the Order such that the association right ceases 

to have effect on 3 November 2014, rather than 3 February 2015, citing proportionality as 

the rationale. Article 19(1) might therefore be reformulated as follows: “This Order ceases 

to have effect six three months from the date of the closing ceremony of the Glasgow 

Commonwealth Games.” 

3.10. A consequential amendment would also be required to sub-Article 19(2), if the 

above recommendation were adopted. Sub-Article 19(2) would require reformulation as 

follows: “Notwithstanding paragraph (1), where an action for infringement of the Glasgow 

Commonwealth Games association right is commenced, (including an application made 

to the court for an order under articles 15 to 17), before the end of six three months from 

the date of the closing ceremony of the Glasgow Commonwealth Games, this Order 

continues to have effect in respect of that action.” 

4. Comments on the Explanatory Memorandum accompanying SI 2009/1969 

4.1. The Advertising Association considers that it would be of assistance to the 

Committee if the organization were to provide comments on two sections of the EM that 

the Scotland Office published alongside the Order, namely those entitled: Consultation 

Outcome; and, Impact. 

Consultation Outcome 

4.2 Although the Advertising Association participated in the consultative process cited in 

the EM, it is not entirely clear why the Scotland Office has referred in its Memorandum to 

the consultation by the Scottish Government on the draft Glasgow Commonwealth 

Games Bill in the context of the Order. The consultation on the draft Bill engaged 

advertising in respect of its physical location only, whereas the Order concerns matters of 

intellectual property. 
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 The Minister for Communities & Sport (Stewart Maxwell MSP), Scottish Parliament, Official Report Column 8055, 

30 April 2008 
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4.3. The Scotland Office goes on to state that, as a matter of policy, it does not usually 

consult on draft Orders made under Section 104 (“Power to make provision 

consequential on legislation of, or scrutinised by, the Parliament”) of the Scotland Act 

1998, despite the fact that such Statutory Instruments are ordinarily subject only to the 

negative resolution procedure. This is arguably of some wider concern, given that Orders 

so made can impact throughout the United Kingdom, as is the case with SI 2009/1969. It 

can be accepted that the “informal online consultation”, which ran to less than two pages 

in total, conducted by the IPO on behalf of the Scotland Office is better than not holding 

one at all. However, had the Advertising Association and various of its members not 

identified the Order as having the potential to impact upon the sector and met with 

relevant officials twice, it appears that the proposals for adding to the stock of intellectual 

property law under the Scotland Act 1998 would have progressed entirely unnoticed. It is 

anticipated that others, including small businesses both north and south of the border, 

whilst possibly unbeknownst to them now will, as the 2014 Games draw closer, be 

surprised (perhaps as a consequence of being threatened with proceedings for infringing 

the GCGAR) to learn that they are subject to the provisions of the Order. 

4.4. Despite being standard practice, a Government response has not been published to 

the “informal online consultation” the IPO conducted on behalf of the Scotland Office. 

The EM, meanwhile, only states (with regard to the responses received by the IPO) that: 

“The submissions mainly focused on the policy objectives that the Order seeks to make 

provisions for, but where appropriate the points raised in the submissions were considered 

in the development of the Order.” Consequently, it remains entirely unclear what effect, if 

any, the responses to the “informal online consultation” had on the development of the 

Order. 

4.5. In its response to the “informal online consultation” conducted by the IPO, the 

Advertising Association expressed a number of other concerns it had with the consultative 

exercise, mainly relating to the application, or otherwise, of the Government‟s Code of 

Practice on Consultation. The Advertising Association also expressed concern in its 

response about the IPO choosing not to publish a copy of the preliminary version of the 

Order alongside its “informal online consultation”, given that it had already apparently 

been drafted by that stage. Instead, the IPO merely published a summary of the draft 

Order, which ran to a page-and-a-half of text
14

, requiring a considerable amount of 

deduction on the part of interested parties in their attempts to determine what the 

measure might actually contain. Such an approach has been a recurrent theme throughout 

the process of the association right being developed. 

Impact 

4.6. The Scotland Office states in the EM accompanying the Order that it has not 

prepared a Regulatory [sic] Impact Assessment in respect of the association right it 

creates. By contrast, the Department for Culture, Media & Sport chose to publish a 

detailed IA alongside the 2006 Act, which included commentary on the association right 

created by that statute
15

. 

4.7. In the absence of an official IA for the Glasgow Commonwealth Games, the 

Advertising Association considers that it would be helpful to provide the Committee with, 

at the very least, a comparison of the GCGAR against the LOAR in terms of their 
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 The Advertising Association response to the “informal online consultation” conducted by the IPO can be 

downloaded from the following location (concerns with the consultation process were dealt with in Section 4 of the 

document): 

http://www.adassoc.org.uk/jr-27-04-09-ipoglasgowcommonwealthgames.pdf 
15

http://www.culture.gov.uk/images/publications/LondonOlympicGamesandParalympicGamesActRegulato

ryImpactAssessment.pdf 

http://www.adassoc.org.uk/jr-27-04-09-ipoglasgowcommonwealthgames.pdf
http://www.culture.gov.uk/images/publications/LondonOlympicGamesandParalympicGamesActRegulatoryImpactAssessment.pdf
http://www.culture.gov.uk/images/publications/LondonOlympicGamesandParalympicGamesActRegulatoryImpactAssessment.pdf
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respective durations and the amount of commercial sponsorship being sought for each of 

the events they are intended to protect. (Clearly the amount of commercial sponsorship 

being sought also provides an indication of the relative size of each event.) 

4.8. The table below well demonstrates the degree to which the duration of the GCGAR 

appears disproportionate with that for the LOAR when compared with the amount of 

funds being sought from commercial sponsors for each event. Whilst the GCGAR is 74% 

the length of the LOAR, the amount of commercial sponsorship being sought for the 

Glasgow Commonwealth Games is less than 4% of the equivalent target for the London 

Olympics. 

Event Association right duration Sponsorship target 

Glasgow Commonwealth Games 

(2014) 

20 January 2010 – 

3 February 2015 

(60 months) 

£23,536,000
16

 

London Olympics 

(2012) 

30 March 2006 – 

31 December 2012 

(81 months) 

£650,000,000
17

 

 

4.9. If the amendments proposed in this submission were adopted, the GCGAR would 

last for 47 months, which, whilst 13 months shorter than at present, remains a 

disproportionately generous amount of time if the London Olympics is used as a 

benchmark in the context of the association right durations and the amount of 

sponsorship funds being sought. Such an approach would also seem to be more in line 

with the over-arching better regulation principle of proportionality in Government policy-

making than appears to apply with regards to SI 2009/1969 in its current form. 

7 September 2009 

 

Response from the Scotland Office to the Merits Committee and JCSI 

1) Introduction 

The Scotland Office has been asked to provide a written response to the submission from 

the Advertising Association (“AA”) on the Glasgow Commonwealth Games Act 2008 

(Games Association Right) Order 2009 (“the Order”). This written response from the 

Scotland Office will be published and reviewed by the Lords Merits Committee and the 

JCSI along with the Order and the Explanatory Memorandum that accompanies the 

Order when it meets to examine this Statutory Instrument. 

In the drafting of this response the Scotland Office have looked to address the points that 

the AA raised in its submission and provided further information where appropriate. This 

response has received input from the Scottish Executive, BIS, DCMS and the Intellectual 
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 This figure (at April 2007 prices) is contained in the Financial Memorandum that was published in the Explanatory 

Notes that accompanied the Glasgow Commonwealth Games Bill. A copy of these Explanatory Notes can be 

downloaded from the following location: 

http://www.scottish.parliament.uk/S3/bills/04-GlasgowCommGames/b4s3-introd-en.pdf 
17

 The figure of £650m is widely reported. A recent example of this amount being referred to in the media can be found 

in the following Financial Times article dated 27 July 2009: 

http://www.ft.com/cms/s/0/180df874-786f-11de-bb06-00144feabdc0,dwp_uuid=aa3af836-77ee-11de-9713-

00144feabdc0.html 

http://www.scottish.parliament.uk/S3/bills/04-GlasgowCommGames/b4s3-introd-en.pdf
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Property Office (“IPO”).The Scotland Office will, of course, provide any further 

information that the Lords Merits Committee and the JCSI require in their scrutiny of 

this Order. 

This Order is made under section 104 of the Scotland Act 1998 and makes provisions that 

are necessary and expedient in consequence of the Glasgow Commonwealth Games Act 

2008 (“the 2008 Act”). 

As Intellectual Property is a reserved matter under the Scotland Act 1998, and so that this 

protection applies across the United Kingdom, a section 104 Order is needed. This Order 

is crucial in the creation of an association right and will be essential to the successful 

delivery of the Commonwealth Games in Glasgow in 2014. 

The Order was made by the Parliamentary Under Secretary of State at the Scotland Office 

and laid at Westminster on the 21 July 2009 and will come into force on the 20 January 

2010. 

2) Need for an Association Right 

The Order was modelled on the London Olympics legislation and related statutes. It was 

a policy decision by the Scottish Executive from the outset that the Order would use the 

London Olympics legislation as a model given that the policy objectives for this Order are 

the same as those for the London Olympics legislation. As with the 2014 Commonwealth 

Games (“the 2014 Games”) London as the Host City for the Olympics in 2012 was 

required to introduce association right protections as part of the requirements of being 

awarded the Host City Contract for the Olympics in 2012. It was agreed that it is a 

sensible approach to use the London Olympics legislation as a legislative model for this 

Order. 

A condition of the award of the 2014 Games to Glasgow City by the Commonwealth 

Games Federation (“CGF”) was a requirement to put legislation in place to prevent 

unauthorised associations with the 2014 Games. To meet this requirement, this Order 

creates a specific association right, similar to that provided for the London Olympic and 

Paralympic Games in 2012. 

The Scottish Executive and the Scottish Ministers provided a guarantee, in response to 

the CGF requirement, that legislation will be put in place to protect the Intellectual 

Property Rights to the 2014 Games. This will need to be in place by 2010 if the brand 

that is being developed by the Organising Committee is to be protected and its value 

secured. 

In terms of the principle of the Order, the policy for creating an association right has been 

stated from the outset by the Scottish Executive, dating back to early consultation by the 

Scottish Executive on the Glasgow Commonwealth Games Bill in the summer of 2007. 

The AA‟s views, amongst others were taken into account while the Bill progressed 

through its parliamentary stages. However, the policy remained that existing laws in 

respect of Intellectual Property would not provide the robust protection needed to ensure 

compliance with the obligations of the Scottish Executive to the CGF to meet the 

requirements placed by them on the Host City. 

The 2008 Act makes provisions in relation to the Commonwealth Games in 2014 that are 

to be held predominantly in Glasgow in 2014. It provides the Scottish Ministers, local 

Councils and the Organising Committee with the powers necessary to ensure the 

successful delivery of the Games in 2014. It also provides the legislative framework needed 

to enable the Scottish Executive to fulfil the requirements which the CGF place on the 

host city. 

In order to meet the requirements laid down by the CGF and protect the Intellectual 

Property Rights of the 2014 Games it is necessary to create a specific event association 
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right. As this matter is reserved to Westminster the Scotland Office have taken forward an 

Order under section 104 of the Scotland Act 1998 to protect the Intellectual Property 

Rights to the 2014 Games through the creation of an association right. 

With this Order, as with the London Olympics legislation, it was agreed that existing 

intellectual property protection, arrived at through a combination of different legislative 

vehicles, left gaps that could be exploited by ambush marketing. It was agreed policy that 

some form of legislative vehicle was needed to cover gaps in existing legislation and bring 

all available protection together in a coherent form. This was considered necessary to 

protect the integrity of the 2014 Games. 

We do not agree with the view of the AA in their submission that the creation of this 

association right for the 2014 Games will be an, „unnecessary addition to the body of 

intellectual property law‟. It is our view that this Order will provide greater legal certainty 

as the Order is clear and prescriptive in setting out the association right, how this will be 

implemented and within what timeframe. We believe that this will also provide greater 

certainty and clarity for those who will be affected by the creation of the 2014 association 

right and that this will aim to prevent any forms of ambush marketing- which the AA are 

opposed to in all forms. 

The Scottish Executive and the Scottish Ministers in conjunction with the Organising 

Committee are committed to raising awareness of the provisions of this Order. The 

positive and active engagement of the AA in this process in raising awareness of the Order 

and its important provisions to its members would be welcomed. 

3) AA’s Recommendations 

Commencement of the Order 

In their submission the AA put forward a recommendation for the commencement date of 

the Order to be changed to the 30 December 2010. 

There is an undertaking in the Candidature City File that provides a guarantee that 

legislation to combat ambush marketing for the 2014 Games will be passed “no later than 

30 June 2010.” That does not create an obligation on the Scottish Executive to wait until 

the deadline to put that legislation in place. 

The AA seem to offer an interpretation in their submission that “putting legislation in 

place” is different to having it in force (see para 3.3 of the AA submission.) It is the view 

of the Scottish Executive that they do not agree with that approach. In terms of the 

obligation in the bid documents (as subsequently reflected in the Host City Contract), the 

Scottish Executive do not see that legislation can be said to be in place (or even passed) 

unless it is actually in force. 

The AA‟s proposal that the commencement of the Order should be pushed back until 

December 2010, would not be a reasonable step to take on two principal grounds as follows:- 

A.  The Organising Committee anticipate launching its new brand logo in early March 

2010. When this brand is launched it will raise the profile of the Glasgow 2014 

Commonwealth Games overnight which, in turn, raises the possibility for organisations to 

want to create an association of themselves with the Games. It is therefore imperative that 

sufficient protections will be in place at this time in order to counter any infringing activity. 

B.  In addition, from the moment of the brand launch (and indeed to a considerable 

extent before the launch in March 2010) the Organising Committee will be looking to be 

in negotiations with potential sponsors. As part of these negotiations, it is vital that the 

Organising Committee are able to provide these sponsors with the comfort that the Order 

will be in force and that the association right will be in place. It is anticipated that some 

sponsors (perhaps due to their experience with London 2012) will expect synonymous 
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legislation to be in place for the 2014 Games in Glasgow. The Organising Committee 

heavily disputes the AA‟s assertion that the period from December 2010 until the games 

in 2014 will be an adequate period of time in which to attract sponsors. 

From the ongoing consultation that the Scotland Office had with the AA and other 

stakeholders during the drafting of this Order a commitment was given to offer a six 

month lead-in time before the Order came into force to give an appropriate amount of 

notice to the forthcoming restrictions to allow stakeholders time to adjust before the 

association right comes into force. This commitment has been met in terms of the 

coming-into-force date being six months after the Order was made. 

Termination of the Order 

The AA‟s views were taken into account when developing a sunset clause in the Order 

following their submission to the IPO as a result of the IPO informal online consultation. 

In their submission to the Lord‟s Merits Committee and the JCSI the AA recommend 

that the termination date for the Order be set for three months from the date of the 

closing ceremony of the 2014 Games. We would not agree, however, that the termination date 

should be set 3 months from the date of the closing ceremony. If this approach was adopted then 

this would set the termination date for the Order at 3 November 2014. The Scottish 

Executive cannot agree to this recommendation for the reason that the Organising Committee will 

continue to have obligations to the CGF until December 2014. Glasgow Organising 

Committee‟s rights to use the Commonwealth Games Federation (CGF) trademarks (and 

hence the obligation to protect the marks) extends until December 2014 but in order to 

build a contingency measure into the Order in case the Games were delayed for any 

reason it was agreed during the drafting of the Order that the termination date for the 

Order should be two months later than December 2014. 

4) Explanatory Memorandum 

The AA in their submission made reference to two sections of the Explanatory 

Memorandum (EM); Consultation Outcome and Impact. 

Consultation Outcome- Section 8 of Scotland Office Explanatory Memorandum 

The Scotland Office does not as a general rule consult on Scotland Act Orders. Orders 

taken forward by the Scotland Office under the Scotland Act 1998 (“the 1998 Act”) are a 

key deliverable of the Scotland Office and illustrate the effective and successful ongoing 

management of the devolution settlement by the UK Government. The Scotland Office 

does not consult on the secondary legislation that it takes forward under the Scotland Act 

1998, as generally it is not required to do so- the policy formulation of the objectives of 

the Orders are owned by either the Scottish Executive or a UK Government Department 

and will have been consulted upon at the policy formulation stage by the Scottish 

Executive or the Department who holds the policy interest in the terms of the Order. In 

the main the Scotland Act Orders provide an effective and suitable legislative vehicle to 

facilitate the policy objectives or regularise functions of the UK Government or the 

Scottish Executive and will have to complete the Parliamentary stages required under the 

1998 Act. 

The Scottish Executive published the draft Glasgow Commonwealth Games Bill (“the 

Bill”) on 28 June 2007. The 12 week consultation closed on 21 September 2007. The 

draft Bill covered a number of areas including advertising, outdoor vending, ticketing, 

enforcement, transport, compulsory purchase powers and grant making powers. The 

consultation document was sent to around 300 organisations with an interest in the 

subject areas addressed in the draft Bill. The document was also publicised on the 

Scottish Executive website and a press release issued. By its close, the consultation had 

attracted 39 responses, 38 of which were published on the Scottish Executive website (one 

respondent did not wish to have their response published) along with a list of the 
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organisations which responded. The Scottish Executive published a response under the 

key headings contained within the revised Bill which was introduced to the Scottish 

Parliament on 9 November 2007. 

As a concession to the AA and other stakeholders the Scotland Office agreed to the IPO 

conducting an informal, online, consultation on the principles of the Order to allow those 

who hold an interest in the terms of the Order to be able to comment. It was never 

intended that this would be a formal consultation on the Order itself. The informal online 

consultation by the IPO clearly outlined in the summary of the Order the main principles 

that the Order was making provisions for including; fundamentals of the association right 

and indicating to stakeholders that the core of the proposed right was along the lines of 

that in the legislation for the London 2012 Games. 

The conduct of the informal consultation conducted by the IPO was entirely in keeping 

with the aim of ensuring the fullest opportunity for interested parties to comment. The 

IPO issued notification of the informal online consultation to a far reaching list of all of its 

contacts and following the conclusion of the informal consultation two submissions were 

received from the AA and the Organising Committee for the 2014 Games. The comments 

made in both submissions were reviewed by all those who were contributing to the 

drafting of the Order so that these could inform the drafting of the Order if appropriate. 

The Government‟s Code of Practice on Consultation is in respect of formal consultation 

processes and does not in principle apply to the conduct of informal consultations (the 

IPO however applies its guidelines wherever possible in respect of all its consultation 

exercises). 

There is therefore no requirement in this case to publish the comments received or any 

Government response to those comments. 

Notwithstanding the informal approach, the IPO set a response period of 12 weeks 

equivalent to that afforded respondees to a full formal consultation and issued an e-notice 

to in excess of 400 stakeholders drawing their attention to the relevant pages on its 

website. The AA in their submission state that but for them, „the proposals…. would have 

progressed entirely unnoticed‟. The e-notice would have been received directly by a 

number of the AA‟s (who represent the interests of a diverse UK advertising industry and 

have an obligation to ensure that their members are aware of the Order) own members as 

they are key stakeholders on the IPO subscriber lists. Clearly these stakeholders were 

afforded the opportunity to „understand the potential impact of the right‟ and to respond 

accordingly. 

Scottish Ministers intend to raise awareness of the implications of the Order in 

conjunction with the Organising Committee. The Organising Committee is a Private 

Limited Company which has been set up to organise and host the 2014 Games. The 

Organising Committee in conjunction with the Scottish Executive will provide guidance 

on the implications of the Order. General guidance documents will be produced by the 

Organising Committee and made available to the general public. 

Impact 

In relation to sponsorship; there is a clear message in the AA‟s submission that because 

potential revenue from sponsors for the Commonwealth Games is less than 4% of the 

target for the London Olympics that this means that Glasgow 2014 should adopt less 

stringent association measures than London (paragraph 4.8 of the AA submission). 

However, what this statement fails to acknowledge is that (notwithstanding the fact that 

differences in anticipated revenue from sponsors between the events should not have any 

bearing on the brand protection measures put in place) in general it is easier to attract 

sponsors for the Olympics than it is for other sporting events. It is in the public interest to 

protect the integrity of the image of the Commonwealth Games in 2014 and for future 
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Commonwealth Games and to protect those who choose to sponsor the Commonwealth 

Games. 

The Order provides a number of exceptions to infringement of the association right, 

including the use of registered trademarks and designs, and certain pre-existing rights. 

The Order protects against groundless threats by the Organising Committee, by giving 

persons a right to apply to the Court if they consider they are being unreasonably 

threatened with proceedings. The restrictions created in order to prevent ambush 

marketing are subject to exceptions which allow enterprises to operate in accordance with 

honest business practices and places no additional burden upon them. 

5) Conclusion 

In response to the Scottish Executive‟s commitment to the CGF that the requirements 

laid down in the Host City Contract would be met, which formed part of its successful bid 

to host the Commonwealth Games in Glasgow in 2014, the Scotland Office took forward 

in the UK Parliament under section 104 of the Scotland Act 1998 the Glasgow 

Commonwealth Games Act 2008 (Games Association Right) Order 2009. The Order was 

drafted and agreed by officials in the Scottish Executive, BIS, IPO, DCMS and the 

Scotland Office. 

The Order creates an association right that protects the intellectual property rights to the 

2014 Games and the integrity of the Commonwealth Games in 2014 and beyond. It will 

cover gaps in existing legislation and provide greater legal certainty and clarification for 

those who may be affected by the creation of an association right. 

The protection afforded by the association right created in this Order is necessary in 

advance of the brand launch by the 2014 Commonwealth Games Organising Committee 

in March 2010, which it is anticipated will raise the 2014 Commonwealth Game‟s profile 

considerably. It is also necessary to allow the Organising Committee to give the necessary 

assurances to potential sponsors that the sponsor‟s will receive brand protection. 

A sunset clause has been inserted into the Order in response to comments from the AA in 

their submission to the IPO‟s informal online consultation on the principles of the Order. 

However, we do not accept that shortening the in force period is necessary or 

proportionate. The Order is not in force for any longer than is necessary in order to meet 

the commitment to protect the intellectual property rights of the Commonwealth Games 

in 2014 and to provide a reasonable contingency period to deal with any possible delay to 

the commencement of the 2014 Games. 

September 2009 



34 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 

APPENDIX 3: INTERESTS 

 

Committee Members’ registered interests may be examined in the online Register of Lords’ 

Interests at www.publications.parliament.uk/pa/ld/ldreg.htm. The Register may also be inspected 

in the House of Lords Record Office and is available for purchase from The Stationery Office. 

 

For the meeting on 13 October 2009 Members declared the following interests on instruments 

drawn to the special attention of the House, and other instruments of interest: 

 

Aviation Greenhouse Gas Emissions Trading Scheme Regulations 2009 

Lord Filkin: son-in-law involved in Government’s preparations for Copenhagen summit. 

 

Draft Charities Act 2006 (Changes in Exempt Charities) Order 2009 

Draft Charities Act 2006 (Principal Regulators of Exempt Charities) Regulations 2009 

Baroness Butler-Sloss: sons attended Eton College. 

Baroness Deech: former head and honorary fellow of St. Anne’s College, Oxford. 

Viscount Eccles: attended Winchester College and Magdalen College, Oxford. Trustee, Magdalen 

College Development Trust. Former Chairman of trustees of Royal Botanic Gardens, Kew. 

Member of the Council of the Eccles Centre for American Studies, British Library. 

Lord Hart of Chilton: member, strategy and development committee of the Victoria and Albert 

Museum. 

 

Parliamentary Pensions (Amendment) Regulations 2009 

Lord Filkin: member of the Parliamentary pension scheme. 

Baroness Maddock: spouse is member of the Parliamentary pension scheme. 

 

Workplace Parking Levy (England) Regulations 2009 

Lord Filkin: Adviser, NSL Ltd 
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