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with a view to determining whether or not the special attention of the House should be 
drawn to it on any of the grounds specified in paragraph (3). 
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Rights Act 1998; 
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(c) Measures under the Church of England Assembly (Powers) Act 1919 and 
instruments made, and drafts of instruments to be made, under them. 

(3) The grounds on which an instrument, draft or proposal may be drawn to the special 
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(a) that it is politically or legally important or gives rise to issues of public policy 
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(b) that it may be inappropriate in view of changed circumstances since the 
enactment of the parent Act; 

(c) that it may inappropriately implement European Union legislation; 
(d) that it may imperfectly achieve its policy objectives. 
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Thirty First Report 

1. As well as containing the Committee’s usual commentary on any statutory 
instruments likely to be of interest to the House identified at our weekly  
scrutiny meeting, this report contains a brief overview of the entire range of 
instruments we have considered in Session 2008-09. 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instruments and has 
determined that the special attention of the House should be drawn to 
them on the grounds specified. 

None. 

 

OTHER INSTRUMENTS OF INTEREST 

Draft Criminal Defence Service (Contribution Orders) Regulations 
2009 and five linked instruments1 

2. This instrument introduces a new contributory scheme for criminal legal aid 
in the Crown Court that requires defendants to contribute to the costs of 
their defence prior to trial. Every defendant who appears for trial at the 
Crown Court will be granted a representation order provided they have 
submitted a completed application form, but as part of the application 
process defendants will be asked to provide information about their income 
and capital assets (including those of their partner). According to their 
circumstances and number of dependents, the defendant’s disposable income 
will be calculated: if this exceeds £3,398 per year the defendant will be liable 
to pay a contribution prior to the trial. Following conviction the outstanding 
balance of their defence costs will be recovered from the value of capital 
assets, if acquitted any contributions paid under the scheme will be refunded 
with interest. The other accompanying instruments support these provisions 
to require contributions before the trial. A system of collection and 
enforcement of Contribution Orders will include measures to enforce 
compliance by means such as attachment of earnings orders, or distress 
warrants but these will be issued only against the defendant, and not his/her 
partner, thus preserving the position of the other. The scheme will be 
implemented in 5 ‘early adopter’ Crown Courts (Blackfriars, Norwich, 
Swansea, Preston, Bradford) in January 2010. At the end of this phase, the 
scheme will be evaluated and then phased in across courts board areas 
throughout April, May and June. 

                                                                                                                                       
1 Draft Criminal Defence Service (Representation Orders) (Amendment) Regulations 2009; Draft Criminal Defence 

Service (Representation Orders: Appeals etc.) (Amendment) Regulations 2009; Criminal Defence Service (Interests 
of Justice) Regulations 2009 (SI 2009/2875); Criminal Defence Service (General) (No.2) (Amendment No. 4) 
Regulations 2009 (SI 2009/2876) and Criminal Defence Service (Financial Eligibility) (Amendment) Regulations 
2009 (SI 2009/2878) 
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Draft Heath and Social Care Act 2008 (Regulated Activities) 
Regulations 2009 

3. Section 8 of the Health and Social Care Act 2008 established the Care 
Quality Commission and gave it the function of setting up and maintaining a 
registration system for providers of health and adult social care who carry out 
regulated activities. Earlier Regulations, which came into force on 1st April 
2009,2 focused on NHS bodies with particular reference to the prevention, 
detection, control and treatment of health care associated infections. The 
new Regulations replace (and revoke) SI 2009/660 to put in place an 
expanded registration system covering private and voluntary sector providers 
as well as the NHS in a wider range of regulated activities. Part 2 and 
Schedule 1 set out the activities for which a provider will need to register 
with the Commission, Parts 3 and 4 list the registration requirements 
including what standards the services provided will need to meet in order to 
register and stay registered with the Commission from 1 April 2010. In order 
to manage the registration process, registration of primary dental care and 
primary medical care services will be phased in in April 2011 and 2012 
respectively. The Care Quality Commission has consulted on a draft of its 
Guidance about Compliance (under s23 of the Act).3 Since publishing this 
draft it has held numerous stakeholder events and the guidance is currently 
being revised to make it more user friendly. The final version will be 
published in early December. Failure to meet the standards and registration 
requirements will be an offence; in certain cases a fixed penalty will be 
payable as an alternative to prosecution (Schedule 4). The obligation to issue 
a warning notice first has been removed, although this will remain the 
practice in many cases. The Care Quality Commission has an enforcement 
policy (under s88 of the Act) in place which it will review for next year.4 

 Scotch Whisky Regulations 2009 (SI 2009/2890) 

4. The Scotch Whisky Regulations 2009 provide for the regulation of the 
manufacture, marketing, movement and labelling of Scotch Whisky, and 
have been developed at the request of the Scotch Whisky industry. The EM 
says that Scotch Whisky is worth over £3 billion per year in exports, and 
therefore the protection of its reputation is very important for the UK 
economy (EM paragraph 7.1). Whilst existing EC and UK regulations 
protect Scotch Whisky per se they do not define the five different categories5 
of Scotch Whisky, and therefore there are no bespoke legal requirements 
regulating how these different categories of Scotch Whisky should be made 
and marketed. These Regulations address this issue. 

 

                                                                                                                                       
2 Health and Social Care Act 2008 (Registration of Regulated Activities) Regulations 2009 (SI 2009/660) 
3 Draft guidance on compliance: 

http://www.cqc.org.uk/guidanceforprofessionals/registration/newregistrationsystem/howthenewregistrationsystemw
ork/complyingwithnewregulations.cfm 

4 http://www.cqc.org.uk/publications.cfm?fde_id=11999. 
5 Single Malt Scotch Whisky, Single Grain Scotch Whisky, Blended Malt Scotch Whisky, Blended Grain Scotch 

Whisky and Blended Scotch Whisky 
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PROCEEDS OF CRIME ACT 2002 (REFERENCES TO FINANCIAL 
INVESTIGATORS) (AMENDMENT) ORDER 2009 (SI 2009/2707): 
GOVERNMENT RESPONSE 

5. This Order lists those who are accredited financial investigators for the 
purposes of the relevant powers under the Proceeds of Crime Act 2002 (“the 
2002 Act”). The Order replaces the Proceeds of Crime Act 2002 (References 
to Financial Investigators) Order 2009 which came into force in May this 
year. This particular Order makes some consequential changes to the 
organisations listed following organisational change here and in Northern 
Ireland. More importantly however, it gives some agencies (Counter Fraud 
and Security Management Service; Department of Health; Department of 
Regional Development in Northern Ireland; Gangmasters Licensing 
Authority; Home Office; Intellectual Property Office; local authorities; 
Serious Fraud Office; and Transport for London) powers they did not have 
previously. 

6. The Committee cleared this Order without comment on 20 October (27th 
Report). However since then concern has been expressed about the powers 
contained within it (‘Councils get ‘Al Capone’ power to seize assets over 
minor offences’, The Times, 28 October). The Chairman of the Police 
Federation and a number of legal figures were cited as raising strong 
concerns about the extension of the powers to further non-police authorities. 
In the light of these comments the Committee asked the Home Office what 
consultation had been conducted before the Order was laid before 
Parliament. The Home Office response indicates that, as the investigative 
powers had not been controversial previously, they did not see the need to 
consult beyond the bodies which are to receive the new powers, and the 
National Policing Improvement Agency, which is responsible for the training 
and accreditation of financial investigators (see Appendix 1). 

7. The financial investigation powers under the 2002 Act are powerful tools. 
The lack of broad consultation on this instrument meant that the 
Committee, and therefore the House, were unsighted on the views of key 
stakeholders. By not consulting with a wider range of interested parties on 
the development of this SI, the Home Office has not followed the spirit of the 
Government’s own guidance on consultation.6 Given the subsequent 
response to the Order, the House may wish to invite the Government to 
explain why key stakeholders seem not to have been consulted; and to set out 
the Government’s response to the views of stakeholders as expressed in the 
media. We consider that for any future proposals to extend these powers the 
Government should follow the standard consultation procedures set out in its 
own code of practice. 

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

                                                                                                                                       
6 HM Government Code of Practice on Consultation. BERR July 2008 
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Draft Instruments requiring affirmative approval 

Criminal Defence Service (Contribution Orders) Regulations 
2009  

Criminal Defence Service (Representation Orders) 
(Amendment) Regulations 2009  

Criminal Defence Service (Representation Orders: Appeals 
etc.) (Amendment) Regulations 2009  

Environmental Permitting (England and Wales) 
(Amendment) (No. 2) Regulations 2009 

Health and Social Care Act 2008 (Regulated Activities) 
Regulations 2009 

Immigration (Biometric Registration) (Amendment No. 2) 
Regulations 2009 

Legal Services Act 2007 (Consequential Amendments) Order 
2009 

Instruments subject to annulment 

SI 2009/2813 Offshore Gas Storage and Unloading (Licensing) Regulations 
2009  

SI 2009/2814 Offshore Exploration (Petroleum, and Gas Storage and 
Unloading) (Model Clauses) Regulations 2009  

SI 2009/2820 Medicines for Human Use (Marketing Authorisations Etc.) 
Amendment Regulations 2009  

SI 2009/2824 Aerosol Dispensers Regulations 2009  

SI 2009/2825 Feed (Specified Undesirable Substances) (England) 
Regulations 2009  

SI 2009/2829 Controls on Dogs (Non-application to Designated Land) 
Order 2009  

SI 2009/2863 Local Services (Operation by Licensed Hire Cars) 
Regulations 2009  

SI 2009/2875 Criminal Defence Service (Interests of Justice) Regulations 
2009  

SI 2009/2876 Criminal Defence Service (General) (No. 2) (Amendment 
No. 4) Regulations 2009  

SI 2009/2877 Financial Services and Markets Act 2000 (Disclosure of 
Confidential Information) (Amendment) Regulations 2009  

SI 2009/2878 Criminal Defence Service (Financial Eligibility) 
(Amendment) Regulations 2009  

SI 2009/2887 Tax Credits (Miscellaneous Amendments) (No. 2) 
Regulations 2009  

SI 2009/2890 Scotch Whisky Regulations 2009  
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THE WORK OF THE COMMITTEE IN SESSION 2008-09 

8. Statutory Instruments (SIs) impact on every corner and sector of society. 
The role of the Committee is to ensure that flawed, contentious or high 
profile policies are brought to the attention of the House. In this session the 
Committee has reported on SIs dealing with issues as important and diverse 
as ID Cards; climate change; flu pandemic; human embryo storage and the 
financial crisis. At the end of each Parliamentary session the Committee 
reviews the material we have seen to help Departments continue to drive up 
the standard of SIs. As the only Parliamentary committee taking a policy-
based overview of the quality and effectiveness of the hundreds of SIs 
produced by Government each year, we hope this learning process is of 
value. 

9. The statistical section on pages 9 to 14 sets out statistics about our activities 
for the session, including the number of instruments that we have seen and 
the number of times and on what basis we have reported. 

Quality of Explanatory Memoranda 

10. Explanatory Memoranda (EM) play an extremely important role in the 
scrutiny of SIs. A number of changes were made to the EM format at the 
start of the session.7 It remains critical that Departments, and particularly 
senior members of staff with a quality control role, strive for excellence in 
their EMs to ensure proper understanding of Government policies and policy 
development processes. Although there is a willingness in a number of 
Departments to improve the quality of EMs generally, the Committee has 
identified a disappointingly high number of badly drafted EMs through the 
session. A number of EMs have been impenetrable because of their 
excessively long, legalistic or technical drafting style, or have failed 
adequately to set out the results of the consultation.8 The Committee wishes 
to remind Departments of the importance of a clear drafting style as well as 
the need to explain the consultation outcome in the EM, and in particular, 
giving proper focus to areas of disagreement, especially if it is expressed by 
key stakeholders. 

11. In February, the Committee asked Kitty Ussher MP, Parliamentary Under 
Secretary of State at the Department for Work and Pensions (DWP) to 
discuss with the Committee our concerns about the quality of the 
Department’s EMs. We have continued to work with officials from DWP on 
EM drafting, and look forward to seeing the improvements. However, the 
Committee still does not accept the DWP’s view that they should be exempt 
from the Governmement’s general policy on consultation because of the 
nature of their responsibilities. 

Timing of SIs 

12. The 2008-09 session again saw a large peak in the number of SIs laid at the 
end of the financial year, with 197 being laid in March 2009. This constitutes 

                                                                                                                                       
7 Statutory Instrument Practice: Circular No3 (08). Date of issue: 8 October 2008 
8 For example: Companies Disclosure Regulations (analysis not specific enough); SI 406 Town and Country Planning 

(high levels of dissatisfaction among minorities not properly conveyed by EM); and National Minimum Wages 
Regulations (concerning right up of results of the consultation) 
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17% of the overall number of SIs laid by the Government in the session. 
There was also a significant peak in the laying of affirmative SIs before the 
summer recess, with 41 being laid in June. This means that 20% of the total 
number of affirmative SIs were laid in one month of the session. This cannot 
be conducive to the effective conduct of Government business, and certainly 
risks impeding Parliament’s ability to scrutinise this type of legislation. It is 
also disappointing that a significant number of flawed SIs continue to be laid. 
In the session, 24 correcting SIs were laid and reprinted free of charge. The 
Committee therefore requests that Departments better manage their 
legislative programmes to ensure that SIs are drafted to the correct standard 
and to avoid similar peaks in the laying of SIs in the 2009-10 session. 

13. As well as the regular scrutiny of SIs, the Committee also considers other 
general matters relating to secondary legislation. In the session, the 
Committee considered a number of issues, including: the impact of 
secondary legislation on schools; the post implementation review of SIs; and 
the use of ambulatory references in SIs. 

Schools Inquiry 

14. As an example of a study and a positive response, in Autumn 2008, the 
Committee launched an inquiry looking into cumulative impact of statutory 
instruments on schools. In the 2006-07 session, schools were the subject of 
around 100 new SIs made by the Department for Children, Schools and 
Families (DCSF) which covered the whole range of schools activities, from 
teachers’ pay and conditions and school governance procedures to pupil 
admissions and school travel arrangements. We were concerned about how 
schools coped with this volume and so we invited DCSF and a range of 
representative organisations to give us evidence about the cumulative impact 
of SIs on schools. We recommended 1 September as the common 
commencement date for all SIs requiring implementation by schools (except 
in exceptional circumstances), and were pleased when the DCSF adopted 
this approach. The DCSF also undertook to work towards a lead-in time of 
at least one full term between the notification of a new requirement in an SI 
and the commencement of that requirement,9 as we had suggested. 

15. In a subsequent letter to the Committee (attached at Appendix 2) Vernon 
Coaker MP (Minister of State for Schools and Learners) set out DCSF’s 
further progress against the recommendations. Key developments included: 
almost all relevant SIs came into force on 1 September; and they have asked 
the Implementation Review Unit (IRU) to conduct an audit of how their 
policies are implemented to identify any obstacles which prevent effective 
delivery. The Committee was pleased with the positive engagement with this 
Inquiry by the Department and the Minister.   

Post-Implementation Review 

16. In June, the Committee announced that it was conducting a study to assess 
the degree to which Government departments check whether legislation is 
actually working as anticipated. This is a logical step for the Committee, 
given the importance of effective post-implementation review in ensuring 

                                                                                                                                       
9 Merits of Statutory Instruments Committee, 18th Report of Session 2008-09: The cumulative impact of statutory 

instruments on schools: Government response – Report with evidence. 21st May 2009. 
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that there is proper learning in Government policy development. The inquiry 
had two main strands: 

• The National Audit Office conducted a statistical survey of a 
significant number of Statutory Instruments from 2005 to see how 
many have been reviewed; and 

• A small number of regulations were selected for more detailed review, 
seeking feedback from both the Department and those affected by the 
regulations. 

17. The Committee’s report was published at the end of the 2008-09 session. 
Key findings included: that the numbers of SIs currently subject to a post 
implementation review are low; the Government should use evaluation to 
improve its policy making; and the whole process should be subject to tighter 
supervision. 

Ambulatory References 

18. The Legislative and Regulatory Reform Act 2006 gave the Government the 
power to make ambulatory references to European Community instruments. 
The Committee drew attention to the fact that the use of ambulatory 
references in the Environmental Noise (England) (Amendment) Regulations 
2009 would allow major changes to the underlying EC Directive on 
environmental noise to be directly applicable to the UK, bypassing any 
Parliamentary scrutiny. Having considered the Committee’s concerns, the 
Government decided to amend the Regulations so that only technical 
changes would directly apply to the UK: any other changes to the EC law 
would still require scrutiny by the UK Parliament. In a subsequent debate on 
the instrument, the Government restated the agreed Whitehall position that 
care must be taken when using the power, and Departments should note that 
ambulatory references can apply to only certain sections or parts of a 
Community instrument in order to minimise the risk of intended results. 

Conclusion 

19. Secondary legislation has a massive impact on society. The various orders 
and regulations laid by the Government in any one session touch every 
corner of modern day life. The Committee encourages each department to 
work harder to consider the overall impact of secondary legislation on their 
areas of operation; to give sufficient weight to the planning and drafting of 
the legislation and supporting documents; and, as set out in our report on 
post-implementation review, to make sure that they learn from experience. 

Statistical Section 

20. We met 28 times in session 2008-09 and published 31 reports on a total of 
1111 instruments (912 affirmatives and 199 negatives). We drew 18 
affirmatives and 35 negatives to the special attention of the House: a 
reporting rate of 9% for affirmatives and 4% for negative instruments. Of the 
negative instruments which we reported, 14 were debated by the House or 
the subject of a Lords Parliamentary Question: an engagement rate of 40%. 
We held 5 Oral evidence sessions as part of the schools inquiry, and continue 
to welcome written submissions from members of the public as they help to 
broaden our understanding of the impact of the SIs. 
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21. Using our terms of reference, which are set out in full on the inside cover of 
all our reports, we have drawn 53 instruments (that is 5%) of the total 
number considered to the special attention of the House in this session as 
follows: 

• 51 instruments (96%) on the ground of political importance or public 
policy interest; 

• 2 (4%) on the ground of imperfectly achieving its policy objective; 

• 0 on the ground of being inappropriate in view of changed 
circumstances since the enactment of the parent Act; 

• 0 on the ground of inappropriately implementing European Union 
legislation. 

22. In deciding which instruments to draw to the special attention of the House, 
we have continued to limit our reports only to those on which we believe the 
House may wish to take action. In order to alert Members to other 
instruments which may appear to be of topical or other interest, we have 
continued to refer to these in short paragraphs in our reports. In the session, 
we included 160 such paragraphs. 

Charts 

23. The charts on the following pages cover the period from November 2008 to 
the end of November 2009: 

 

• Chart 1 sets out the number of instruments laid by month 

• Chart 2 sets out the number of instruments laid by year for the last 
five years 

• Chart 3 sets out the number of instruments reported on and the 
ground for reporting 

• Chart 4 sets out the number of correcting instruments by department 

• Chart 5 sets out the number of short paragraphs on other instruments 
of interest compared with last session 
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Chart 1 – Number of instruments laid by month 
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Chart 2 – Number of instruments laid each calendar year since 2005 
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Chart 3 - Number of instruments reported on and the ground for 
reporting 

 

DEPARTMENT TOTAL 
REPORTED 

AFFIRMATIVE 
REPORTED 
NEGATIVE a b c d 

Cabinet Office 17 1 0 1 0 0 0 

DCLG 83 1 2 3 0 0 0 

DCMS 19 0 0 0 0 0 0 

DEFRA 71 0 1 1 0 0 0 

BIS**** 105 0 4 3 0 0 1 

DECC 25 6 1 7 0 0 0 

DWP* 82 0 4 4 0 0 0 

DCSF 61 0 8 8 0 0 0 

DIUS 12 0 1 1 0 0 0 

FCO 10 0 0 0 0 0 0 

Health** 83 1 5 6 0 0 0 

Home Office 73 4 4 8 0 0 0 

H of Commons 1 1 0 0 0 0 1 

MOD 58 0 0 0 0 0 0 

MoJ 134 0 1 1 0 0 0 

NI Office 33 0 0 0 0 0 0 

Privy Council 16 0 0 0 0 0 0 

Scotland 8 0 0 0 0 0 0 

Transport 113 1 3 4 0 0 0 

Treasury*** 99 3 1 4 0 0 0 

Wales 8 0 0 0 0 0 0 

TOTALS 1111 18 35 51 0 0 2 
  

* Includes Health and Safety Executive 
** Includes Food Standards Agency 
*** Includes HM Revenue and Customs 
**** DIUS joined DBERR to form BIS in June 2009 

 
a = Reported on ground of political importance or public policy interest 
b = Reported as inappropriate in view of changed circumstances since the enactment of 
the parent Act 
c = Reported as inappropriately implementing EU legislation 
d = Reported on ground that it may imperfectly achieve its policy objectives 
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Chart 4 – Number of correcting instruments laid (the number of 
negative instruments reprinted free of charge as a result of errors) 

 

DEPARTMENT TOTAL 
STRAIGHT 

CORRECTIONS 
PERCENTAGE 
OF TOTAL 

Cabinet Office 17 0 0.00 

DCLG 83 2 2.41 

DCMS 19 1 5.26 

DEFRA 71 3 4.23 

BIS**** 105 0 0.00 

DECC 25 0 0.00 

DWP* 82 3 3.66 

DCSF 61 1 1.64 

DIUS 12 0 0.00 

FCO 10 0 0.00 

Health** 83 4 4.82 

Home Office 73 1 1.37 

H of Commons 1 0 0.00 

MOD 58 3 5.17 

MoJ 134 3 2.24 

NI Office 33 0 0.00 

Privy Council 16 0 0.00 

Scotland 8 0 0.00 

Transport 113 3 2.65 

Treasury*** 99 0 0.00 

Wales 8 0 0.00 

TOTALS 1111 24 2.16 

* Includes Health and Safety Executive 
** Includes Food Standards Agency 
*** Includes HM Revenue and Customs    
**** DIUS joined DBERR to form BIS in June 2009    

 



12 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 

Chart 5 - Number of short paragraphs on other instruments of interest 
compared with last session 

 

2007-08                                                 2008-09

200

180

160

140

120

100

80

60

40

20

0

 



 MERITS OF STATUTORY INSTRUMENTS COMMITTEE 13 

APPENDIX 1: PROCEEDS OF CRIME ACT 2002 (REFERENCES TO 
FINANCIAL INVESTIGATORS) (AMENDMENT) ORDER 2009 (SI 2009/2707): 
GOVERNMENT RESPONSE 

Letter from Sir David Normington KCB, Permanent Secretary for the Home 
Office 

Thank you for your letter of 29 October about the above Statutory Instrument. 

It may be of assistance to the Merits Committee if I set out the background to the making 
of this Statutory Instrument. The Proceeds of Crime Act 2002 (‘the 2002 Act’) created a 
new type of investigator, an Accredited Financial Investigator (AFI). They form an 
extended cadre of financial investigators which previously only included warranted police 
and customs officers. Three of the agencies identified in The Times report were listed in 
The Proceeds of Crime Act 2002 (References to Financial Investigators) Order 2003 ( SI 
2003/172). They are the Financial Services Authority, the Medicines and Healthcare 
Products Regulatory Agency and the Rural Payments Agency. Under that Order the 
Secretary of State sets out who is an AFI for the purpose of exercising specific powers 
under the 2002 Act. AFls, both within the police service and in other areas of law 
enforcement and the wider public sector, have therefore played an integral role in the 
recovery of the proceeds of crime since the 2002 Act came into force in 2003. 

The powers of AFls were extended to local authorities in 2005 and they have been using 
their financial investigation skills successfully since that time. The relevant Statutory 
Instrument was The Proceeds of Crime Act 2002 (References to Financial Investigators) 
(Amendment) Order 2005 - SI 2005/386. 

The Government made amendments to the 2002 Act in sections 78-81 of and Schedule 2 
to the Serious Crime Act 2007, extending the range of powers of AFls. The new powers 
which can be exercised by suitably accredited financial investigators, therefore, have full 
Parliamentary approval. However, they can only be exercised by categories of persons 
approved by Order of the Secretary of State. It is the Government’s policy to accord these 
powers to public bodies which have an investigatory function and have or intend to have 
financial investigators. The body also needs to show that they are (or intend to be) 
investigating crimes where a person may have benefited from criminal conduct. 

The new Instrument (SI 2009/2707) in fact replaces a similar Order that came into force 
on 12 May this year -The Proceeds of Crime Act 2002 (References to Financial 
Investigators) Order 2009 (SI 2009/975). In December 2008 Home Office Minister Alan 
Campbell wrote to Opposition Front Bench Spokesmen in the House of Commons with a 
copy of the draft Order. In his letter he set out the purpose and effect of the Order and 
invited comments by the beginning of February. None were received. There was no wider 
consultation on this Order on the basis that it imposed no new burdens or duties. 

That Order gave new investigative powers to AFls in a range of public sector bodies. The 
full range of powers was set out in the Explanatory Memorandum that accompanied the 
Instrument. This followed the amendments to the 2002 Act which were made in the 
Serious Crime Act 2007 as discussed above. The Order attracted no media or 
Parliamentary interest. Given that background, my officials concluded that there was 
nothing of special interest or particular controversy in the current Order and advised 
Ministers accordingly. The EM for the current order included a reference to the earlier 
Order. 

In preparing this Instrument during the summer months, Home Office officials worked in 
full consultation with the National Policing Improvement Agency, which is the body with 
the statutory responsibility to train and accredit financial investigators. In fact, the 
Instrument was laid in response to recommendations and advice from NPIA that all of the 
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bodies listed in the Order should have particular extended investigative powers. The 
NPIA was satisfied that the new bodies listed in the Order were suitable to be given the 
new investigative powers and asked the Home Office to lay the new Order. ACPO have 
commented that “the NPIA Proceeds of Crime Centre is held in the highest regard across 
the world and they maintain very high standards of professionalism”. Officials also 
consulted the new bodies listed in the Order. None of the consultees expressed concerns 
about the purpose and effect of the Order. 

There was no wider consultation for the following reasons: 

• AFls have been in existence since 2003 

• the investigative powers were first given to local authorities in 2005 

• the extension of the range of powers available to accredited financial investigators was 
provided for in the Serious Crime Act 2007 

• the SI of earlier this year ( SI 2009/975) attracted no interest whatsoever. 

The NPIA’s advice on giving the investigative powers to new public sector bodies was 
fully consistent with the Government’s new strategy “Extending Our Reach -a 
Comprehensive Approach to Tackling Serious Organised Crime” (Cm 7665) which was 
published in July. As part of the strategy the Government said it was committed to 
mainstreaming the use of financial investigation in going after criminals’ assets. That is to 
embed the use of financial investigation skills and powers across the criminal justice 
system and beyond. 

Officials also approached this work in the full knowledge that giving such powers to local 
authorities and other public sector agencies had the full backing of the Association of 
Chief Police Officers. The Times published an ACPO letter of response to their earlier 
article on 31 October. In that letter ACPO said “the public rightly expects all public 
bodies to disrupt criminals whenever they can, to remove their criminal profit, and to 
protect the public purse”. The current Statutory Instrument seeks to assist in that process. 

Finally, I should add that the use of these various powers by AFls is Subject to judicial 
oversight. In particular, a confiscation order can only be made by a judge in the Crown 
Court following a conviction for a criminal offence. 

I hope that this letter has fully answered the important points raised by the Merits 
Committee. I can assure you that it was never our intention to provide a lack of relevant 
information in the Explanatory Memorandum. 

6 November 2009 
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APPENDIX 2: LETTER FROM MR VERNON COAKER MP, MINISTER OF 
STATE FOR SCHOOLS AND LEARNERS ON THE SCHOOLS INQUIRY 

Jim Knight, as Minister of State for Schools and Learners, wrote to you on 7 May 2009 in 
response to your committee’s report on the cumulative effect of statutory instruments on 
schools. In that letter he welcomed the recommendations of your committee’s report and 
committed to making several major changes in response to them, as well as providing 
information for each recommendation on how the Department for Children, Schools and 
Families was addressing specific issues. 

I would like to reiterate, as Baroness Thornton stated during the subsequent debate in the 
House of Lords on 19 June, that the Government welcomes your committee’s report. At 
its heart, it identifies a key challenge: the need to rationalise the impact of statutory duties, 
correspondence and guidance on schools. 

I know you are keen to take an update at your meeting on 20 October, so I am very happy 
to be able to write to you now about the progress we have continued to make since Jim 
Knight wrote in May. The Departmental Board is fully committed to maintaining the 
momentum of the changes, and the Permanent Secretary has written to all Directors 
General and Directors within the Department to ensure that this area of work is given 
high priority. 

Recommendation 1 

The Department for Children, Schools and Families should actively manage the 
planning and production of secondary legislation. The Department should also 
strengthen its gate-keeping activity, particularly to minimise the burdens 
imposed upon schools by Regulations from all Government Departments. 

We are continuing to monitor our SI output at Board level and to ensure that there is 
rigorous planning and timetabling. We noted the House’s concern, in the course of the 
debate in June, that other Departments should also be made aware of the need to consider 
the impact of SIs on schools. Our Legal Director has brought this issue to the attention of 
the cross-Departmental group of government lawyers who work on secondary legislation. 

As laid out in the vision in Your child, your schools, our future: building a 21st century schools 
system (White Paper published June 2009), we know that further improvements are 
needed at every level in the education system and that more rigour and structure must be 
in place when it comes to reducing burdens on schools, and managing the production of 
secondary legislation. 

We will have structures in place to actively monitor the burdens on schools in relation to 
new regulations by 2010, and the gate-keeping function will be aligned with the work of 
the Implementation Review Unit (IRU) to remove unnecessary bureaucratic obligations 
on schools. 

As Government continues to have ambitious expectations on schools it is important that 
we are equally ambitious in making sure the way that policy is implemented efficiently and 
effectively. This is why we have recently refreshed the membership of the IRU, and asked 
them to conduct a thorough audit of how our policies are implemented to identify any 
obstacles which prevent effective delivery. 

Reporting in spring 2010, the core focus of this audit will be gathering views from the 
front-line in order to develop practical solutions that will have a significant impact on 
reducing unnecessary bureaucracy in schools. This will mean more teachers can devote 
more of their time and energy to raising standards for all young people. 
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Recommendation 2 

The Department for Children, Schools and Families should adopt 1 September as 
the commencement date for all schools-related SIs (except in very exceptional 
circumstances). 

and 

Recommendation 3 

Schools should be given at least one full term’s lead-in time between the 
notification of a new requirement in a SI and the commencement of that 
requirement. 

Jim Knight committed in his letter of 7 May to ensuring that, from September 2009, all 
SIs requiring implementation by schools will have a commencement date of 1 September, 
except in very exceptional circumstances. He mentioned some SIs which would fall 
outside this for particular reasons (finance regulations, orders relating to pay and 
conditions, regulations related to data collections for the School and Early Years Census, 
and some school admissions regulations). 

In relation to the current school year, we were successful in ensuring that almost all 
relevant SIs came into force on 1 September. One exception was the Education 
(Miscellaneous Amendments relating to Safeguarding Children) (England) Regulations 
2009, which had to come into force on 12 October. This was so that it could conform to 
the long-planned and announced implementation date for a further phase of the 
Safeguarding Vulnerable Groups Act 2006 on 12 October. I would therefore view it as a 
justified exception. 

The only other exception is the School Staffing (England) Regulations 2009, which come 
into force on 2 November 2009. These are largely consolidating regulations, which the 
committee will welcome for that reason. In the course of the consolidation exercise we 
came across unexpected complications which led to delay. However, as explained in our 
Explanatory Memorandum, these Regulations include a new provision (Regulation 5) to 
ensure schools comply with existing duties and a new provision (Regulation 9) aimed at 
the protection of children by safer recruitment training. For those reasons, we did not 
think it right to postpone the regulations until September 2010. We remain committed 
to abiding by a common commencement date of 1 September wherever possible. 

We are also on track to meet the commitments around lead-in time between notification 
and commencement of new requirements. For this year, we said we would strive to lay all 
the SIs for commencement on 1 September by 30 June. As you and your members will 
have noticed, we did indeed manage to lay the vast majority of the relevant SIs by this 
date. As well as giving more notice to schools, this of course allowed your committee to 
consider them before the summer recess. 14 out of the 19 relevant SIs were laid by 30 
June, and four of those laid later related to the excepted areas listed by Jim Knight. 

The Education (Miscellaneous Amendments relating to Safeguarding Children) 
(England) Regulations 2009, mentioned above, proved unexpectedly complex and could 
not be finalised until 16 July. As explained, it was not possible to change the fixed 
commencement date of 12 October. Equally, the School Staffing Regulations proved too 
complex to finalise by 30 June. In that case, we thought it preferable to postpone 
commencement to 2 November and to lay on 9 October, so that the committee could 
consider them before they came into force (as you have done).  

I would point out that the Regulations give schools almost a term’s notice of the change 
introduced in Regulation 9, which does not come into force until January 2010. I am sure 
you will be pleased that, with only these two exceptions, we succeeded in meeting our 
commitment to get our schools SIs finalised by the end of June this year. We are 
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conscious that we have to be even more rigorous and determined in our planning to meet 
our target of 30 May next year, and 1 April in 2011. 

Recommendation 4 

The Department for Children, Schools and Families should intensify their work 
to improve communication to schools, which needs to be fully informed by advice 
provided by practitioners. 

As stated in Jim Knight’s letter of 7 May, considerable effort has been made to improve 
communications to schools both directly by the Department and from intermediary 
bodies. We continue to have a head teacher on the programme board who advises the 
Department on how best we can continue improving accessibility of our communications 
to schools. 

We are working to involve more teachers and other front-line colleagues in our routine 
communications to schools. This includes regularly running the drafts of communications 
past teachers, head teachers, or those from representative organisations prior to 
circulation. We are also trying out further improvements to the schools email to signpost 
teachers more directly to high priority content, and will seek feedback from the IRU, as 
well as our primary and secondary reference groups on these. 

The Department’s new website which officials are currently developing will also help 
rationalise all of our communications to schools during 2010. 

In addition to this, the IRU will shortly be publishing a revised gate-keeping handbook 
which provides guidance to local authorities and other partner organisations on how to 
manage communications with schools effectively, in order to reduce unnecessary burdens 
and bureaucracy. 

Recommendation 5 

We recommend that the Department for Children, Schools and Families should 
ensure that all significant statutory instruments are subjected to post-
implementation review, and that the review findings are made known to 
Parliament. 

The first release of the Department’s internal ‘Making Policy’ website earlier in the year 
included guidance to policy officials on evaluating the impact of new policies after their 
implementation. This included how to create an evaluation plan and a variety of tools 
available to officials to actually carry out a review. 

The next release of ‘Making Policy’ in early November will include direct reference to the 
recommendations of the House of Lords Select Committee on the Merits of Statutory 
Instruments. These will sit alongside, and complement, the central government guidance 
on how to conduct reviews of primary legislation. 

Recommendation 6 

The Department for Children, Schools and Families should seriously consider a 
less heavy-handed approach to maintained schools. Furthermore, if Department 
for Children, Schools and Families consider that the light touch regulatory 
framework for academies is appropriate and successful, that lighter touch should 
be extended to all maintained schools. 

and: 

Recommendation 7 

The Department for Children, Schools and Families should now look to shift its 
primary focus away from regulation of processes through statutory instruments, 
towards establishing accountability for the delivery of key outcomes. 
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The White Paper Your child, your schools, our future: building a 21” century schools system, 
published in June 2009, marks a significant shift in the way schools will be regulated and 
held accountable. 

Recommitting to the principles of the New Relationship with Schools, the White Paper 
sets out reforms to the accountability system for schools, based around: 

• increased autonomy for schools to tailor school improvement to their own needs 

• a more light-touch approach towards high performing schools 

• a strengthened role for School Improvement Partners and reduction in field forces so that 
there is a single conversation regarding: monitoring a school’s performance; ensuring that 
the school is addressing its issues through an effective school improvement plan; and; 
helping the school to access the support it needs 

• removing the legal requirement for schools to produce a School Profile and replacing this 
with a new School Report Card (SRC) which will be collated by the Department 

• Ofsted inspection, to provide an in-depth, qualitative professional judgement of the 
schools’ effectiveness, to complement the annual, outcomes-based SRC 

Building on the White Paper and the School Report Card Prospectus, published in 
parallel, we have started a two year pilot programme, working with primary and secondary 
schools, to consult on the detailed design of the SRC. We plan for the first SRCs to be 
published, nationally, at the end of 2011, superseding the current Achievement and 
Attainment Tables. 

The new Ofsted inspection framework came into force at the beginning of September 
2009 and we will launch a further consultation with local authorities and schools on the 
role of the School Improvement Partner later this autumn. We continue, as part of our 
policy development, to consider actively the best ways to work with different schools. 

The Department remains committed to carrying forward the changes we have made in 
response to the report’s recommendations, and I am grateful for the opportunity to 
comment on them and on our progress. As my predecessor wrote in May, I believe that 
these changes will help to manage the impact of statutory instruments on schools, and 
thereby help our schools and their leaders to continue the excellent work that we know is 
going on around the country, and like my predecessor I am firmly committed to taking 
forward our response to your report’s recommendations. 

20 October 2009 
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