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Fifth Report 

INSTRUMENT DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instrument and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

 

 Social Security (Housing Costs Special Arrangements) (Amendment 
and Modification) Regulations 2008 (SI 2008/3195) 

 Summary: These Regulations temporarily extend the scope of Support for Mortgage 
Interest (SMI) which is paid to home-owners who are claiming certain social 
security benefits. The extension doubles the size of the loan which may be eligible for 
SMI to £200,000 and shortens the waiting period to 13 weeks for most claimants. 
The interest will be paid at a standardised rate of 6.08%. The Order also introduces, 
for the first time, a cut-off point for benefit: after 104 weeks SMI payments will 
cease for those on Jobseeker’s Allowance. However, the Explanatory Memorandum 
provided did not state the policy objective clearly or provide sufficient information to 
assess whether it could be delivered. We therefore asked the Minister clarify matters 
in an evidence session, and this additional information is published for the benefit of 
the House. With the exception of the cut-off point, these changes all seem beneficial 
to claimants, but we note some areas where good practice has been sacrificed to 
speed, resulting in some procedural flaws which we urge the Department to remedy 
quickly. We ask DWP again to introduce a more consistent and effective quality 
control system for the production of its statutory instruments. 

These Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House 

1. The Department for Work and Pensions (DWP) have laid these Regulations 
under sections of the Social Security Contributions and Benefits Act 1992, 
the Jobseekers Act 1995, the State Pension Credit Act 2002 and the Welfare 
Reform Act 2007 together with an Explanatory Memorandum (EM). 

2. Support for Mortgage Interest (SMI) is a long established benefit that can be 
paid to homeowners on Income Support, Pension Credit and income-based 
Jobseeker’s Allowance and aims to cover all or part of the interest payments 
on their mortgage. Mortgage interest payments are made direct to the lender. 
The SMI payment is not intended to pay off the capital of the mortgage but 
may include help to pay interest on loans taken out for essential repairs or 
improvements to the home (for example, adding a bathroom or repairing a 
roof). Qualifying loans on which SMI can be paid are subject to a ceiling and 
claimants are subject to a waiting period before SMI becomes payable. It is 
these waiting periods and ceiling that the current Regulations change. 

3. Provisions in this instrument: 

• substitute a uniform waiting period of 13 weeks before most claimants 
can receive full SMI in place of the current waiting periods which can 
be 39, 26 or 8 weeks; 
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• increase the maximum eligible amount for qualifying loans from 
£100,000 to £200,000; 

• introduce a 104 week limit on payment of help with mortgage interest 
on qualifying loans for certain people receiving Jobseeker’s Allowance; 
and 

• fix the Standard Rate of Interest which is applicable to payment of 
eligible loans at 6.08 %. 

With the exception of the 104 week cut-off, these changes all seem beneficial 
to claimants. However, the EM did not state the policy objective clearly or 
provide sufficient information to assess whether it could be delivered. The 
haste with which the Regulations had been produced led to some flaws and 
omissions, and so we asked the Minister to an evidence session to clarify 
matters. The transcript is published in Appendix 1. 

Urgency 

4. The instrument was laid on 15 December and brought into effect on 4 
January. The recess meant that Parliament had little opportunity to conduct 
its scrutiny function before the measure took effect. DWP invoked the 
urgency measures provision in section 173(1)(a) of the Social Security 
Administration Act 1992 to state that it was “inexpedient” to consult the 
Social Security Advisory Committee (SSAC), their statutory consultee, 
before making the Regulations. 

5. We queried the degree of urgency, given that the policy was originally 
announced on 2 September 20081. The Minister gave an explanation of the 
sequence of events, stating that the original plan to introduce the Regulations 
by April 2009 had been curtailed when the downturn in the economy had 
accelerated, as it seemed necessary to introduce the policy change more 
quickly so that more people could be helped (Q2). 

6. One strand of our inquiries was about practical issues, such as how staff 
would learn about the changes in the rules and implement them over the 
Christmas holiday period. We noted in particular an announcement on the 
Jobcentreplus website on 27 January2 which stated that, despite the increase 
in SMI to 6.08 %, some people would experience a temporary drop below 
that because “it takes time to adapt our IT systems”. Corrections for 
underpayments would be made from 2 February to 8 March 2009 and SMI 
would be paid at the correct level thereafter. It continued: “it is possible that 
the reduction in benefit could have a knock-on effect for those customers who are also 
claiming Council Tax Benefit… We are working hard with local authorities to 
ensure that Council Tax Benefit is not affected” This suggests to us that, 
however laudable the desire to take urgent action, the pace set by the policy-
makers has rather outstripped the administration’s ability to deliver it. 

Consultation 

7. We place great weight on the outcome of consultation and were concerned 
that the advice of the SSAC, a panel of experts, was not being sought before 
making a significant policy change (QQ3-6). The Minister explained that 

                                                                                                                                     
1 http://www.communities.gov.uk/news/corporate/950558 
2 http://www.jobcentreplus.gov.uk/JCP/Customers/WorkingAgeBenefits/Dev_016128.xml.html  
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there had been a high-level meeting with the Chairman of the SSAC in 
October 2008, who was broadly sympathetic to the need for urgency, and 
that the Department would consider any advice or recommendations the 
SSAC made after they had had an opportunity to consider the Regulations in 
March. 

8. In researching likely views on the proposal we received two letters. One was 
from the Council of Mortgage Lenders, whose members are the recipients of 
SMI payments, which stated that “While the DWP carried out no formal 
consultation on the Regulations the proposals were universally supported (most 
notably by ourselves and the advice sector) and had been the subject of discussion for 
some considerable time.” The other was from Shelter, which, on the whole, 
welcomed the reduction in waiting times which prevents significant arrears in 
mortgage interest accumulating; but it also expressed concerns about the 104 
week cut-off and that its introduction was poorly timed given the current rise 
in the unemployment register (See Appendix 1). 

9. Our concern that the consultation process had been by-passed was 
substantiated by a letter from the Minister the day before the evidence 
session, stating that amending Regulations would need to be brought forward 
shortly “to remedy some unintended effects” in the current instrument (see 
Appendix 1). One of the key benefits of consultation is that it allows those 
with knowledge of the subject area to suggest ways in which the draft 
Regulations might be improved. It would have been more cost-effective and 
less of a burden on staff if these errors could have been avoided. We will be 
interested to see how many claimants who have had their SMI increased by 
these Regulations will have it reduced by the corrective Regulations. This all 
adds to the picture of Regulations made in haste. 

Impact assessment 

10. Although paragraph 7.1 of the EM does state that 5,000 homeowners are 
likely to be helped, this is not set in context, and so makes it difficult to judge 
the likely effectiveness of the policy. We noted that on 15 January the 
Department posted an Equality Impact Assessment it had prepared for the 
SSAC on its website (although this material was not submitted to Parliament 
by DWP). This explains how DWP arrived at certain of its decisions, for 
example fixing the Standard Interest Rate (SIR) at 6.08%. The Minister also 
explained this (Q27) and commented that, because lenders were now feeding 
through the fall in interest rates, SIR was likely to pay some claimants a little 
bit of a surplus (Q8). 

11. In evidence the Minister satisfied us that the money to pay for the extended 
scope of SMI, estimated at £55m in 2009-10, would not be diverted from 
other DWP budgets but would be new money provided by the Treasury 
(Q34 and memorandum in Appendix 1). However, we remain surprised that 
DWP did not see the need to provide any sort of cost/benefit analysis when 
they laid the instrument, and described the instrument’s impact on the public 
sector as negligible or low. 

12. DWP now estimate the number of people helped by the instrument as about 
5,000 avoiding repossession, with a further 10,000 benefiting from having 
their SMI paid at an earlier stage (Q8). We accepted that these estimates 
were based on a number of assumptions but were surprised that, between 
them, DWP and the Council of Mortgage Lenders had no clear idea of the 
numbers of SMI claimants that had actually been subject to repossession. 
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Since this would appear to be a key factor in assessing the performance of 
this policy, we hope the Minister will reflect rapidly on ways to obtain more 
accurate data in the future (QQ20-21). The Department also seemed 
currently unsighted on what criteria they would use to evaluate the policy 
(QQ13-15 & 39). 

13. We noted that the Regulations were intended to be temporary and asked 
what the projected timetable might be (QQ40-41). The Minister said that 
the SIR rate of 6.08% is to be reviewed after six months and that other 
elements would respond to market conditions. The Minister revealed that 
the current exit strategy would be to revert after two years to the conditions 
that applied before the current Regulations were made, that is, a capital limit 
of £100,000, a variety of longer waiting periods and a floating interest rate at 
around 1.58% above the Bank of England interest rate. This would provide a 
rather sudden decrease in support to many thousands of families and we 
trust that the Department will assess the impact of any such changes carefully 
before decisions are taken. 

104 Week cut-off 

14. The most novel aspect of the Regulations is the introduction of a cut-off to 
SMI for those on Jobseeker’s Allowance which will terminate the payments 
after 104 weeks: this is expected to result in savings of around £5m per 
annum by 2012-13. This is potentially the most controversial aspect of the 
instrument and the one we remain least clear about. We would have 
expected to hear policy arguments, such as that the cut-off would act as an 
incentive to return to work, or that the amount saved stood up against the 
cost of providing emergency accommodation for a family whose home had 
been repossessed; but none were offered. 

15. The Minister did however confirm that the SMI cut-off would be restricted 
to those claiming Jobseeker’s Allowance and would not apply to lone parents 
being moved across from Income Support to Jobseeker’s Allowance as a 
result of Regulations passed in 20083(Q22). She also offered a table that 
clarified how the SMI changes would affect the claimants of a range of 
different benefits (published in Appendix 1). 

16. We deduced from the various figures available that the cut-off would initially 
apply to about 150 families and pressed the Minister on why they could not 
also be helped. We remain concerned that the numbers affected will increase, 
given the current rapid rise in unemployment, and have difficulty seeing how 
this element of the package aligns with the stated policy objective of 
preventing repossessions. For these families, it would appear that the 
instrument will only defer repossession for two years.(QQ 10-11) 

17. We would have liked to see an analysis of the other options, including 
whether similar savings might be derived by reducing the currently generous 
Standard Interest Rate before the 6 month period currently envisaged. We 
were left with the impression of the cut-off being a fairly arbitrary limit, 
especially when the Minister stated that SMI might revert to the previous 
conditions after two years, that is, before the cut-off starts to operate. 

                                                                                                                                     
3 See for example the draft Social Security (Lone Parents and Miscellaneous Changes) Regulations item in our 

30th report of session 2007-08), 
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Enabling scrutiny 

18. We have concluded that these Regulations are, for the most part, beneficial 
and likely to achieve their intended policy objective, but only after we 
initiated a wide range of supplementary enquiries and pieced together data 
from a range of sources. The Department could not provide us with certain 
basic cost/benefit figures when we asked for them, and we are concerned that 
they were not available when the policy was being formulated. Their 
estimates of likely cost and effectiveness, however, are very approximate and 
the Department should devote thought to refining these estimates and how 
they will use them to decide when it is appropriate to bring the extension of 
SMI to an end. 

19. The supporting material provided with this SI shows many of the same flaws 
that we criticised in our report on the DWP Regulations to reduce the 
backdating of Housing Benefit4. We wrote to the Secretary of State for Work 
and Pensions about those Regulations, and received a reply, published in our 
30th report of session 2007-08, in which he said that “we have identified the 
learning points from this particular case and will ensure that all future material 
supporting Statutory Instruments will take these higher standards on board”. The 
current instrument does not indicate that the Department have done so, and 
we have asked the Minister to involve senior members of her Department in 
introducing a more consistent and effective quality control of the statutory 
instrument process (Q45-47). 

20. As the Chairman said to the Minister in concluding the evidence session: “If 
the information you have now given in response to … the questions had been in the 
Explanatory Memorandum I think our time would have been saved and yours 
certainly would have been. It is not just a nit-picky point, it is about Parliament 
being sighted so it can do effective scrutiny to see what is the policy intent, who it will 
affect, is it affordable , will it work and how will it be reviewed. Those are what our 
terms of reference are.”(Q44) 

 

OTHER INSTRUMENTS OF INTEREST 

Draft Mutual Societies (Transfers) Order 2009 

21. HM Treasury (HMT) have laid this draft Order under the Building Societies 
(Funding) and Mutual Societies (Transfers) Act 2007 (“the 2007 Act”). The 
Order facilitates transfers of building societies to subsidiaries of other mutual 
societies and enables mutual insurance undertakings to participate in such 
transfers, by designating mutual insurers as “EEA mutual societies” for the 
purposes of the 2007 Act. This is the first use of the powers under sections 3 
and 4 of that Act. HMT say that the mutual sector requested urgent 
implementation of section 3 to facilitate transfers within that sector in the 
current economic climate. The House may be aware that, on 21 January 
2009, the Britannia Building Society and Co-operative Financial Services 
announced that they had agreed to merge, and that the proposed merger 
would be enabled by the provisions of this Order. 

                                                                                                                                     
4 The Social Security (Miscellaneous Amendments) (No 4) Regulations 2008 (SI 2008/2424) – 28th Report 

of session 2007-08 
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Animals and Animal Products (Import and Export) (England) 
(Amendment) Regulations 2008 (SI 2008/3203) 

Products of Animal Origin (Third Country Imports) (England) 
(Amendment) Regulations 2008 (SI 2008/3230) 

22. The Department for Environment, Food and Rural Affairs (DEFRA) have 
laid these two sets of Regulations. In both cases, DEFRA have used the 
power provided in the Legislative and Regulatory Reform Act 2006 (“the 
2006 Act”) to make the Schedules to the principal Regulations 
“ambulatory”, which means that future amendments to EU legislation 
already included within the Schedules will be directly applicable without 
need to amend the Schedules.  The House may therefore wish to note that 
DEFRA will no longer be required to lay before Parliament further 
amendments to these Regulations in order to align them with any future 
amendments to the relevant EU legislation. 

23. We sought information from DEFRA on whether they might use the power 
to make ambulatory references in relation to amendments to EU legislation 
which were more than merely technical. The Department have said that they 
have no set policy, and have referred to the recognition in the Explanatory 
Notes to the 2006 Act there will be situations other than technical 
amendments where use of the power would be necessary or expedient. We 
shall keep the use of the power under review. 

Financial Assistance for Environmental Purposes (England and 
Wales) Order 2008 (SI 2008/3243) 

24. The Department for Communities and Local Government (DCLG) have 
laid this Order, which allows the Secretary of State to provide funding to a 
body known as the Zero Carbon Hub Limited (“the Hub”). Set up in 
response to a recommendation in the 2007 Callcutt Review of house-
building delivery, the Hub will support the Government’s zero carbon homes 
programme through activities such as identifying key policy and research 
issues, and disseminating research findings. DCLG envisage that a maximum 
of £2 million of assistance may be provided by Government, over a 3-year 
period, and that any such expenditure will be matched by money from the 
private sector. 

Education (Independent School Standards) (England) (Amendment) 
Regulations 2008 (SI 2008/3253) 

25. In laying these Regulations, the Department for Children, Schools and 
Families (DCSF) have said that they give effect to part of the Department’s 
compliance with the Government’s commitment to reduce the administrative 
burden on businesses, by simplifying the requirements on independent 
schools to provide information to parents and prospective parents. We are 
currently conducting an inquiry into the cumulative impact of statutory 
instruments on schools, and sought further information from the Department 
about the relevance to maintained schools of the commitment to reduce 
burdens, and also about the handling of the consultation process on these 
Regulations. The information is printed at Appendix 2. 
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Health Service Branded Medicines (Control of Prices and Supply of 
Information) (No. 2) Regulations 2008 (SI 2008/ 3258) 

26. The Department of Health (DH) have laid these Regulations, which act as a 
default position to limit the maximum price of prescription-only, branded 
medicines supplied to the National Health Service. The scheme is an 
alternative to the voluntary agreement between pharmaceutical companies 
and DH, which covers around 80 percent by value (some £9 billion) of the 
medicines used in the NHS, has been in operation since 1957 and is 
generally renegotiated every five years. Due to a number of external factors 
the previous scheme had to be terminated early and a set of interim 
Regulations were brought in from 1 September 20085; these Regulations 
revoke those arrangements and replace it with a revised scheme that will run 
from 1 February 2009 for five years. 

National Health Service (Charges for Drugs and Appliances) 
Amendment Regulations 2009 (SI 2009/29) 

27. The Department of Health (DH) have laid these Regulations, to give effect 
to the Prime Minister’s announcement of 23 September 2008 that cancer 
patients would not have to pay NHS prescription charges from 2009. The 
arrangements will be that people undergoing treatment for cancer, the effects 
of cancer or the effects of cancer treatment will be entitled to apply for an 
exemption certificate which will relate to all prescription items dispensed or 
supplied on or after 1 April 2009. 

Penalties for Disorderly Behaviour  (Amount of Penalty) 
(Amendment) Order 2009 (SI 2009/83) 

28. This instrument sets the penalty at £80 for the offence of possession of 
cannabis included in the recent Criminal Justice and Police Act 2001 
(Amendment) Order 20096. It also sets out afresh the penalties for all current 
penalty offences as a consolidated Schedule. An earlier version of the Order 
was laid before Parliament on 2 January and included more new penalty 
offences. The present Order revokes it, as the Lord Chancellor has decided 
to consult on the other offences before determining whether they should be 
added to the list. Consequently, this replacement Order abridges the 21 day 
period so that the amount of the cannabis penalty can be in force when the 
Order making possession of cannabis a penalty offence comes into force. 

 
CORRESPONDENCE 

Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria and 
Miscellaneous Provisions) Regulations 2009 (SI 2009/37) 

29. In our 34th Report of the last session (HL Paper 204), we noted that the 
explanatory material provided to Parliament with these Regulations 
(presented as a draft affirmative instrument) further exemplified the 
Government’s practice of using varying titles for the same body, i.e., the 

                                                                                                                                     
5 Health Service Branded Medicines (Control Of Prices And Supply Of Information) Regulations 2008 

(SI 2008/1938) see our 28th Report of Session 2007-08. 
6 SI 2009 /110 
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Independent Barring Board (IBB), or alternatively the Independent 
Safeguarding Authority (ISA). We expressed concern that this inconsistent 
approach might confuse those involved with barring procedures. Baroness 
Morgan of Drefelin, Parliamentary Under-Secretary of State in the 
Department for Children, Schools and Families, has now written to explain 
that Clause 62 of the Policing and Crime Bill (currently before the House of 
Commons) provides that the IBB is renamed the ISA. Her letter is printed at 
Appendix 3. 

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Contracting Out (Highway Functions) Order 2009  

Criminal Defence Service (Information Requests) Regulations 
2009 

Immigration and Nationality (Fees) (Amendment) Order 
2009 

Industrial Training Levy (Construction Industry Training 
Board) Order 2009 

Industrial Training Levy (Engineering Construction Industry 
Training Board) Order 2009 

Mutual Societies (Transfers) Order 2009  

Pneumoconiosis etc. (Workers’ Compensation) (Payment of 
Claims) (Amendment) Regulations 2009 

Instruments subject to annulment 

SI 2008/3203 Animals and Animal Products (Import and Export) 
(England) (Amendment) Regulations 2008 

SI 2008/3230 Products of Animal Origin (Third Country Imports) 
(England) (Amendment) Regulations 2008 

SI 2008/3243 Financial Assistance for Environmental Purposes (England 
and Wales) Order 2008  

SI 2008/3253 Education (Independent School Standards) (England) 
(Amendment) Regulations 2008 

SI 2008/3257 Merchant Shipping (Prevention of Pollution by Sewage and 
Garbage from Ships) Regulations 2008 

SI 2008/3258 Health Service Branded Medicines (Control of Prices and 
Supply of Information) (No. 2) Regulations 2008 

SI 2008/3261 Overview and Scrutiny (Reference by Councillors) (Excluded 
Matters) (England) Order 2008 
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SI 2008/3268 Charities Act 1993 (Exception from Registration) Regulations 
2008 

SI 2009/19 Civil Enforcement of Parking Contraventions (County of 
Derbyshire) Designation Order 2009 

SI 2009/24 Civil Enforcement of Parking Contraventions (County of 
West Sussex) (Adur District) Designation Order 2009 

SI 2009/25 Education (Admissions Appeals Arrangements) (England) 
(Amendment) Regulations 2009 

SI 2009/26 General Chiropractic Council (Constitution of the Statutory 
Committees) Rules Order of Council 2009 

SI 2009/27 General Chiropractic Council (Registration of Chiropractors 
with United Kingdom Qualifications that are not Recognised 
Qualifications) Rules Order of Council 2009 

SI 2009/28 Feeding Stuffs (England) (Amendment) Regulations 2009 

SI 2009/29 National Health Service (Charges for Drugs and Appliances) 
Amendment Regulations 2009 

SI 2009/30 Income-related Benefits (Subsidy to Authorities) Amendment 
Order 2009 

SI 2009/38 Health Protection (Vaccination) Regulations 2009 

SI 2009/41 Operation of Air Services in the Community Regulations 
2009 

SI 2009/64 Road Tunnel Safety (Amendment) Regulations 2009 

SI 2009/83 Penalties for Disorderly Behaviour (Amount of Penalty) 
(Amendment) Order 2009 
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APPENDIX 1: SOCIAL SECURITY (HOUSING COSTS SPECIAL 
ARRANGEMENTS) (AMENDMENT AND MODIFICATION) REGULATIONS 
2008 (SI 2008/3195) 

Further information from the Department for Work and Pensions 

Support for Mortgage Interest Changes 

Estimate of Cost and Caseload Impact 

This annex to the explanatory memorandum sets out the estimates of the impact of the 
reforms to Support for Mortgage Interest (SMI) on DWP expenditure, SMI caseload and 
levels of household repossession. 

Estimates are provided for the period 2008/09 to 2010/11 and are consistent with 
estimates published in the Pre-Budget Report 2008. 

Estimated Expenditure (AME) Impact 

The cost package agreed with HM Treasury for new claims from 5 January 2009 is: 

Table A: SMI cost package, £million 

Financial Years 2009/10 2010/11 

Waiting Period 35 35 

Capital Limit 5 20 

Time Limiting 0 0 

Total 40 55 

 

Table A does not show savings that would arise from the introduction of time limiting as 
this will not affect customers who start their claim after 5 January until at least 2011/12. 
The expenditure impact of time limiting is expected to be relatively low within the overall 
cost of the policy reform, resulting in savings of around £5 million per annum by 2012/13. 

Table A also does not include the additional cost of smoothing a cliff edge effect of our 
changes so that those who claim in the period leading up to 5 January are eligible for the 
reformed SMI; with a reduced waiting period, higher capital limit, and time limiting for 
those on JSA. Costs for this are estimated to be around £3.5m in 2008/09 and £5.5m in 
2009/10. In future years there would be an ongoing cost, resulting from the higher capital 
limit, which reduces from around £1m in 2010/11 as this cohort of customers leave the 
qualifying benefits or through the impact of time limiting. 

The Pre-Budget Report 2008 announced that the Standard Interest Rate (SIR) upon 
which all SMI payments are based will be frozen at 6.08% for six months from December 
2008 to May 2009. The costs associated with this policy change are shown in Table B: 

 Table B: Cost of the six month SIR freeze, £million 

Financial 
Years 2008/09 2009/10 

SIR Freeze 30 15 
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The cost estimates in Tables A and B are based on current rather than forecast data. They 
are only indicative and may be subject to further refinement. These estimates do not 
include Housing Benefit and other savings that would arise from avoiding repossessions. 

Estimated Caseload Impact 

It is estimated that the reduction of the waiting period to 13 weeks will help around 
10,000 customers per annum; of whom around 1,500 will receive additional support from 
the increase to the capital limit. 

These caseload estimates are based on current rather than forecast data. They are only 
indicative and may be subject to further refinement. 

All customers receiving payment of mortgage interest will benefit from the fixing of the 
Standard Interest Rate. 

Estimated Repossessions Impact 

It is estimated that the reduction of the waiting period to 13 weeks and increase in the 
capital limit will reduce repossessions by up to 5,000 per annum which would be an 
annual saving to exchequer costs of around £20 million. 

This impact on the level of repossessions may be partially off-set by the time limiting 
applied to JSA customers. 

The estimated impact of SMI reform on levels of repossession is based on CML arrears-
to-repossessions data and the assumption that no customers will experience arrears 
beyond the reduced 13 week waiting period. This estimate should only be treated as 
indicative due to the intrinsically complex interactions between SMI and repossessions, 
and because the SMI caseload may have a different arrears-to-repossession ratio than the 
market captured by CML data. 

2 February 2009 

 

Letter from Kitty Ussher MP, Parliamentary Under-Secretary of State, 
Department for Work and Pensions 

The Regulations were made and laid before Parliament on 15 December. They contain a 
temporary package of measures in response to the economic downturn and introduce 
changes to the Support for Mortgage Interest rules to provide extra help with people’s 
mortgage payments. 

We have since identified that the Regulations require some amendment in order to 
remedy some unintended effects, and I am, therefore, writing to draw this to your 
attention so that you are aware of our proposals. I will be happy to answer any questions 
on Tuesday. 

The proposed amendments will address two issues. First, they will ensure that claimants 
who receive mortgage interest under the rules that applied before the Regulations came 
into force and who reclaim benefit without a break in entitlement will continue to be 
treated under the existing rules. Second, they will put it beyond doubt that jobseeker’s 
allowance claimants who are reaching the end of the 104 week limit are unable to 
surrender their award and immediately re-claim in order to access further mortgage 
interest payments. 

My officials have spoken to the Social Security Advisory Committee secretariat about how 
to handle arrangements for their consultation on the Regulations in the light of these 
proposed changes. The Committee has agreed that it will defer commencing the 
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consultation until we refer our proposals for amending Regulations to them at its March 
meeting. This would enable the Committee to consult and report on the existing 
Regulations and the changes that we intend to make at the same time. 

30 January 2009 

 

Memorandum from Shelter 

Summary 

On the whole Shelter welcomes government reforms to SMI, which should help a number 
of homeowners to avoid repossession. However, we do have some concerns, namely that: 

• There are new limits to the amount of time Job-Seekers Allowance (JSA) 
claimants can receive the support; 

• Some of the reforms will not apply to SMI recipients on state pension 
credit; 

• Some vulnerable people now have to wait longer before being able to 
claim; and 

• There are eligibility limits for part-time workers and people who share their 
household with someone in work. 

1. Background - reforms to Support for Mortgage Interest (SMI) 

Homeowners with mortgages can claim SMI to help them pay the interest on their 
mortgage if they also claim Income Support, income-based Jobseeker’s Allowance, 
income-related Employment and Support Allowance or Pension Credit. 

In September and December, as part of the government’s strategy to prevent 
repossessions, the Chancellor announced reforms to: 

• Reduce the waiting period for which homeowners have to wait before help 
towards their mortgage is paid, from 39 weeks to 13 weeks; 

• Increase the capital limit on loans for which SMI can be paid from 
£100,000 to £200,000; 

• Freeze the Standard Rate of Interest which is used as the basis to calculate 
SMI at 6.08% for a limited period; 

• Introduce a time limit on SMI of 104 weeks for new Jobseeker’s Allowance 
claims only. 

2. Time limit for JSA claimants 

Under the new system, JSA claimants can only claim SMI for 104 weeks. If they are still 
eligible after the two years they do have the option of making a repeat, non-linked claim, 
but they would need to wait 13 weeks before getting the new support. At best, this leaves 
them unprotected for over three months. 

Shelter believes that the two-year limit is unreasonable given the current economic climate 
and projected levels of rising unemployment and that it has been hastily introduced with 
little consultation. As the recession deepens and fewer and fewer employment 
opportunities are available to even the most willing job-seekers, the numbers of people on 
JSA for longer than two years could rise. 
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In Shelter’s view, it would be unwise to leave long-term unemployed people unprotected 
at this most vulnerable point, and this is likely to lead to unnecessary repossessions. 
Therefore, JSA claimants should be entitled to ongoing support, as others are, or should 
at least be able to apply for a new claim after two years without having to face a second 
13-week gap in support. 

3. Further limitations 

The increase on the capital limit to £200,000 is only applicable to working age claimants. 
For most people on state pension credit the limit remains at £100,000. Shelter is keen to 
understand the rationale for this, particularly given that 57% of SMI recipients are on 
pension credit. 

Under the previous system, certain vulnerable claimants got some help (50% of the full 
amount) after 8 weeks, then the full amount after 26 weeks. The new system changes this 
so that all claimants will have to wait a standard 13 weeks for the full amount. Shelter 
would support an ‘acceleration’ period for the very vulnerable (including carers, people 
with children, and those who have been abandoned by a partner). 

4. The need for broader reform 

Shelter believes that SMI has inherent flaws that can only be tackled through a 
fundamental review of the system over the long-term. For example, 

Eligibility is restricted to claimants living in households where no one is working 
longer than 16 hours per week, leaving a gap in the safety net for many 
households. Shelter supports as an interim measure the introduction of the 
Homeowner Mortgage Support Scheme, which is targeted at those households 
experiencing a temporary or partial drop in income due to economic conditions 
and is intended to help households who would presently not be eligible for SMI. 
Over the longer term, the government should look at broader reform to state safety 
net crtiteria, and give serious consideration to innovative new solutions such as the 
Joseph Rowntree SHOP proposals.7 

While we welcome the reduction of the waiting period, 13 weeks still represents a long 
time for homeowners with mounting arrears to wait before receiving any support. We 
would support government in asking lenders not to take possession while an SMI 
application is pending. 

The rate that is paid to claimants under SMI is calculated in relation to Bank of England 
base rates, so claimants can be left with a shortfall between the benefits they are receiving 
and the interest levels they are paying on their mortgages, particularly if they have fixed 
rate deals high above the base rate. For some borrowers, particularly in the sub-prime 
sector, rates can be as high as 12%. This problem has been temporarily mitigated because 
the rate has been fixed at 6.08 for the next six months. However, once this ends many 
claimants could face a shortfall. We propose that in the longer-term SMI should be 
calculated using the rate of interest paid by the homeowner, rather than Bank of England 
base rates. 

                                                                                                                                     
7 The SHOP proposals would bring together homeowners, lenders and Government in partnership, each 

contributing to a fund to purchase block insurance. This system would replace private and state insurance 
with one comprehensive insurance system. 
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5. Recommendations 

JSA claimants should be entitled to ongoing support, or should at least be able to apply 
for a new claim after two years without having to face a second 13-week gap in support. 

Vulnerable people should be able to claim SMI before the standard 13 week period has 
lapsed. 

The government should ask lenders not to take possession of homes or continue to add 
unreasonable arrears charges where a claim has already been initiated by the homeowner. 

Rates at which SMI are paid should be determined by the actual rate of interest paid by 
the homeowner, rather than by Bank of England base rates. 

The government should consider, over the longer term, a serious review of safety net 
provisions, for example a closer examination of the JRF SHOP proposals. We believe that 
an effective safety net needs to be realistic, covering actual rather than notional costs, 
should provide a comprehensive level of cover without encouraging reckless borrowing, 
should be simple and universal, and funded through a mixture of channels. 

January 2009 

 

Letter from the Council of Mortgage Lenders 

Changes to support for mortgage interest payments 

The Regulations make several changes to the rules on payment of mortgage interest to 
benefit claimants: 

• they reduce the waiting period before full housing costs (including help 
with mortgage interest) can be met; and 

• they increase the capital limit up to which interest on qualifying loans can 
be paid to £200,000. 

We are writing to support the DWP in implementing these changes urgently. While the 
DWP carried out no formal consultation on the Regulations the proposals were 
universally supported (most notably by ourselves and the advice sector) and had been the 
subject of discussion for some considerable time. 

We believe there were exceptional reasons for introducing these proposals without going 
through the normal Parliamentary processes. We support the DWP’s explanation that 
rising unemployment and increasing household repossessions, meant that the matter was 
sufficiently urgent that it would be inexpedient to consult the Social Security Advisory 
Committee about the proposals before bringing them into effect. Bringing the changes 
into effect as soon as possible means that the maximum number of people will be able to 
be helped. At a time of economic downturn we agree with the sentiment that the Prime 
Minister expressed recently when he said, “Our determination is that nobody who is 
attempting to pay their mortgage will lose their house as a result of being jobless” (Gordon 
Brown, 14 Jan 08, Hansard col 213). 

2 February 2009 
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Minutes of Evidence
TAKEN BEFORE THE SELECT COMMITTEE ON MERITS OF STATUTORY

INSTRUMENTS

TUESDAY 3 FEBRUARY 2009

Present Butler-Sloss, B. James of Blackheath, L.
Deech, B. Lucas, L.
Filkin, L. (Chairman) Maddock, B.
Hart of Chilton, L. Rosser, L.

Examination of Witnesses

Witnesses: Kitty Ussher, a Member of the House of Commons, Parliamentary Under Secretary of State, Mr

John Crane, Deputy Director, Legal Services, and Mr Paul Howarth, Head of Housing Benefit Strategy
Division, Department for Work and Pensions, examined.

Q1 Chairman: Minister, welcome. Thank you very
much for coming to help us. I am Lord Filkin,
Chairman of the Committee. We have all got our
name badges, so if you will pardon me I will not go
round the table. We are grateful for you coming
because whilst I think many of us can see that there
are substantial benefits in the broad thrust of the
instrument the Committee has had some diYculty in
fulfilling its scrutiny function by the fact that we have
had to get quite a lot of the information in a
sequential way by a process of repeated inquiries of
your oYcials. I think we are probably somewhat
better sighted now than we were when we first
received the instrument, but no doubt you will be able
to help us further both to explain the policy narrative
and answer some of the Committee’s questions, so
thank you again for coming.
Kitty Ussher: Thank you for the opportunity.

Q2 Chairman: Perhaps I can start by asking you
about the justification for the haste in which the final
regulations were laid. If I recollect, the Government
announced in September its intent to move in this
direction but the instrument was not laid until 15
December. It came into force on 4 January and
therefore came into force before Parliament had had
an opportunity to scrutinise it. That always leaves a
slightly acid taste in Members’ mouths and we would
be grateful for your view on that, as to why that could
not have been avoided.
Kitty Ussher: The reason quite simply, and obviously
we regret any circumstances where we have not gone
through normal due procedure because that was
certainly not our intention as a matter of principle, is
that there was a very clear policy intent to have a
change to the Regulations in place in order to be able
to support people who were losing their jobs and
potentially their homes as the economic situation got
worse. The entire passage of events was that on 2

September, as part of a general housing support
package announced by the Government, these
proposed changes to basically make the SMI rules
more generous and come into eVect more quickly
were announced as part of that package. At that
point in time it was the intention that the full
package, and certainly this part of it, should be
introduced from April, which would have given us
time to do normal SSAC consultation and normal
Cabinet OYce consultations, and indeed, I guess, be
able to have the debate, if it were prayed against, in
advance of the Regulations coming into eVect. It was
realised during the course of October, when the
economic situation was clearly deteriorating very
rapidly, that we would potentially be unable to
support precisely the type of people that the policy
was intended to support if we did not introduce it as
fast as was humanly possible, and so as soon as that
was decided the Secretary of State found opportunity
to inform Parliament of that on 20 October,
immediately, of course, inform SSAC and, I think,
held a meeting with Sir Richard on 28 October. We
then drafted the Regulations as soon as was humanly
possible, which thankfully did enable them to be laid
in Parliament to conform to the 21-day Rule, which
does not have to include sitting days in Parliament, so
they were laid on 15 December, three days before the
House rose, to ensure that they could then come into
eVect as soon as possible to be able to help people
from 5 January. They can, of course, still be debated
if they are prayed against, and if they were
hypothetically voted down then we would obviously
have to lay amending Regulations, but we took the
decision to pursue that timetable not lightly but
because there are people losing their jobs and
potentially their homes now and we wanted to be able
to support them.
Chairman: Thank you very much. Before I ask Lord
Rosser to pick up the question on SSAC, I forgot to
invite members if they had any interests to declare.
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Could I ask members if they have any relevant
interests to declare?
Lord James of Blackheath: I have to declare an
interest at this time as the recipient of a substantial
mortgage which is on a bank interest-only basis,
which has been threatened with default despite being
massively in house equity surplus and having paid
£1,200,000 oV over the last three years and never
missed a day, and I am therefore a little bit concerned
about some of the rules.

Q3 Lord Rosser: Can I just stress that these
questions are not comments on what the
Government is seeking to do but simply on the
process, or lack of process, because your Department
has stated that it was inexpedient to have
consultation with the Social Security Advisory
Committee, and our understanding is that they are
now planning to carry out the first post-consultation
exercise on the instrument for 20 years, so I think we
would need some convincing, if the statement I have
just made is true, that the timetable was such that you
could not possibly consult them in the normal way.
This is a statutory consultee. Presumably they are
there because you value their advice. Presumably
they are there because they might be able to point out
to you some diYculties over what is being proposed
to enable you to put it right and not to have to come
back subsequently with any sort of amending
instrument which appears to be the case now, that in
a couple of areas you have had a bit more time to
think about it and have suddenly found that if you
had had a bit more time you might have put some
further things in the instrument to overcome a couple
of diYculties that you now foresee. Was the
economic crisis really such that this could not
possibly have been foreseen, these measures that the
Government now intends to take could not have been
foreseen in suYcient time to enable you to consult in
the normal way your statutory consultee, the body
whose advice presumably you value because it
enables you to have a better chance of getting things
right first time?
Kitty Ussher: Thank you for that question. I must
apologise as well because I should have begun by
introducing my team, of course. May I quickly do so?
On my left is Paul Howarth, who is the Head of
Housing Benefit Strategy for the Department, and on
my right is John Crane, who is the Deputy Director
of the Department’s Legal Services, and I may seek to
bring them in when they have something more to say
than I can oVer. In terms of the answer to your
question, Lord Rosser, which is exactly the right
question to ask, I will cut to the chase with this. We
do not take these decisions lightly. I think the
economic historians will judge that the way in which
the banking crisis fed through to the real economy in
the second half of 2008 was extremely sharp and,

whilst I am not going to make the Government’s
economic forecast here and now, if you look at what
commentators are saying, and indeed the recent
opinion of the IMF, it is clear that three months in the
lives of many people out there will make a diVerence.
In terms of whether we could have gone to SSAC and
still brought the Regulations into force from 5
January, which is what we felt we had a duty to do in
terms of the way that the economic situation was
changing, we simply did not think that was possible.
It normally takes three months from the draft
Regulations; it could possibly be condensed to two,
but since the draft Regulations in the end were not
available until, I think, the end of November/
beginning of December, that would have meant that
it was impossible to lay before Parliament and still
come into eVect in January, and we really felt that we
should bring them into eVect in January. You can
disagree with whether we were right to feel that this
was urgent, but we believe 100 per cent it was, and, of
course, the necessary legislation, which is the Social
Security Administration Act 1992, says that we must
refer regulations to the SSAC unless “it appears to
the Secretary of State that, by reason of the urgency
of the matter, it is inexpedient so to refer them”. We
were absolutely clear that it was, and we made that
view very clear to Sir Richard Tilt and we started
informal discussions immediately. Of course, we have
no intention not to take the advice of SSAC on
board. Indeed, my oYcials had a preliminary hearing
only a couple of weeks ago in order to progress this
as fast as possible. I do not know if John has anything
further to add to that.
Chairman: I think the Minister has given a pretty
clear response.

Q4 Lord Rosser: Have you had any reaction from
the SSAC? What is their view on their not being
consulted, your statutory consultee?
Kitty Ussher: They understand that we have acted in
accordance with the law.

Q5 Lord Rosser: Yes, I am certainly not disputing
that, but they are there to give advice, they are a
statutory consultee, and what is being said to us is
that it was just not humanly possible to make these
decisions early enough to be able to consult them.
That in essence is what is being said.
Kitty Ussher: Yes. A meeting took place between Sir
Richard Tilt and the Secretary of State at which I was
present on 28 October to discuss the reasons for this,
and there was then an exchange of letters between the
two, and so almost immediately we were aware of
their views; it is not as if we did not take informally
their expertise into account and then began the
formal process as soon as we were able. I have the
letter that Sir Richard wrote to Secretary of State
James Purnell in front of me dated 20 November in
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response to the letter that we wrote on 28 October
explaining why, and he said, and I quote: “As I
explained when we met recently, the Committee
understands why you wish to take immediate action
to oVer more and earlier assistance through the
benefits system, and is broadly sympathetic to this”,
so the answer to the question, “What did they
think?”, is summarised there. However, they do have
concerns about the two-year rule which I am sure we
will come to and will continue to debate with them
through the normal way.
Chairman: Lord Hart, I think Lord Rosser has
helped you out and asked your question, has he not?

Q6 Lord Hart of Chilton: He has. It was simply to
emphasise that sometimes more haste, less speed
means that you have already had to write to us saying
that there are two errors that you are going to have
to pick up, and these corrections might have been
discovered at an earlier stage if you had had the
proper consultation.
Kitty Ussher: I suppose that is possible. However, I
would also add the converse argument, which means
that people who had already been waiting on JSA,
having lost their jobs, for 13 weeks are already being
helped today as we speak, and in fact I have met some
of those people in my visits to Jobcentre Plus up and
down the country, and I think we did the right thing.

Q7 Baroness Maddock: Following up what you have
just said about your experiences going round the
country, I have two questions about numbers. Can
you tell us how many claimants have had their homes
repossessed in each of the last three years because of
their failure to meet their mortgage interest
payments?
Kitty Ussher: I might bring in Paul in a moment. I am
not sure I can and I will explain why. The publicly
available data around repossessions generally comes
from the Council for Mortgage Lenders but what
they do not do is distinguish between claimants and
non-claimants in terms of people who have had their
houses repossessed, so whilst I can say that the latest
data that was published in November shows that
there were 11,300 repossessions in the third quarter of
last year, up 12 per cent from the second quarter, so
obviously deteriorating rapidly which also goes back
to the point that Lord Rosser was making and the
CML expects that to rise, what I do not know is how
many of those were claimants of SMI, but there are
ways of making informed guesses to that.

Q8 Baroness Maddock: Going on to my second
question, will you be looking at it diVerently? How
many claimants do you expect will avoid
repossession in the next three years because of these
changes?

Kitty Ussher: We have a working estimate but it
makes a couple of assumptions and, with the
Committee’s permission, I can explain exactly where
that number came from, but I do want to emphasise
that it is indicative and I will explain what that is. We
do know from the Council of Mortgage Lenders that
the proportion of people in arrears of three months
who went on to have their homes repossessed, and
that ratio obviously changes over time and you
would perhaps expect it to be rising at the moment,
in 2008 was 26.5 per cent, that is of people across the
board who had been in arrears for three months, so
not paying their mortgage payments for three
months and then going on to be repossessed at some
point further down the line. The remaining 74 per
cent we presume make other arrangements or find
that their income has increased or whatever, but if
you ignore the eVect of the Government it is 26.5 per
cent. Our internal estimate from Jobcentre Plus, and
this is very broad-brush, is that around 10,000
people, and perhaps this goes some way to answering
your previous question, will have a reduced waiting
period because of the changes that we have
introduced, so they will only have to wait 13 weeks
rather than the previous 39 weeks. That is 10,000
people potentially benefiting and that is very much
the nearest round number. If you apply the Council
of Mortgage Lenders’ ratio to that 10,000, and we
have made a number of assumptions that I will come
to in a moment, that leads to potentially the number
of repossessions avoided as a result of this policy to
be 2,650, ie, 26.5 per cent of 10,000. However, our
analysts, and I am simply reporting to you the advice
that I have had, thought that we should round that up
to the nearest round number to get a feeling only of
the order of magnitude for a number of reasons. First
of all, it is likely to be inflated by the fact that more
people are losing their jobs, and, secondly, we think
that it will be inflated by the fact that by raising the
capital limit on which people get help for their
interest from £100,000 to £200,000 there may be more
people being helped through that way as well, and
also at the same time we are freezing the interest rate
at which support for mortgage interest was paid at
6.08 per cent where the base rate has fallen far
further. The reason it was frozen was that the fall in
base rate was not being fed through by the private
mortgage companies. To a certain degree it is now
being fed through but we are still fixing the rate so
there will be a little bit of a surplus there. If we put all
that together the advice from the economists within
the Department is that 5,000 is a reasonable estimate,
but, as you can understand from the way I have
explained it, it really is only an estimate and it is the
best that we can do.

Q9 Baroness Maddock: Thank you for that, but this
goes to the heart of it for us. If only this had been
explained a bit better in the Explanatory
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Memorandum we would have been in a better
position to do our scrutiny job properly.
Kitty Ussher: I can see why you have called me in.

Q10 Baroness Butler-Sloss: Taking that 5,000
number, and looking now at the 104 week cut-oV,
which seems to be the one bit of this otherwise
beneficial Statutory Instrument which is
controversial, it looks as though some three per cent
of those you are expecting to help will still be in need
after the 104 weeks. That seems to be from your
various statistics that you have eventually given us. If
my mathematics is right, that is going to be around
150 families. It is not actually very many. Why can
they not also be helped?
Kitty Ussher: There are a number of things to say,
and you are right to pinpoint this as the issue that has
attracted some questions amongst the broadly
positive responses that we have had from the people
we have spoken to, admittedly not as much as you
would have liked. The first point to make is that we
are obviously continually evaluating the eVect of this
policy. It is early days yet so that has not reached any
conclusions, but we will as time goes on. The second
point to make is that the whole purpose of this policy
is part of a broad suite of policies that the
Government across diVerent Whitehall departments
has introduced in order to support the particular
people who, through no fault of their own, have been
negatively aVected by the current macroeconomic
situation, and so it was never the policy intent
internally, or indeed in our consultations, to do
something permanent. It was part of a package of
measures to support people at this time, so therefore
by definition it was temporary, just as the cut to VAT
is temporary, just as there are one-oV measures being
introduced this year to put money into people’s
pockets, like bringing forward the payment of
various child and pension benefits from April to
January, and also the payment of the Christmas
bonus and increasing the cold weather payment this
year because of what was happening to the price of oil
earlier last year. Therefore, we could never announce
a permanent policy change because that was not our
policy intention, so there had to be a time limit to it.
It is not about saying, “We will help you and not
you”. It is about saying, “We accept that there are
people who could potentially lose their homes
because of decisions made by people in the financial
services sector in other countries and we want to
support you”, and obviously we will be keeping that
under review.

Q11 Baroness Butler-Sloss: We have got a very
gloomy economic forecast, have we not, and you may
well find that 104 weeks means that more than 150
families have just had their repossession deferred for

two years. Are you thinking that you might rethink
that if this economic downturn continues?
Kitty Ussher: I think it is too early to make a further
policy announcement now, but it is entirely clear that
the purpose of this policy is to support people who
lose their jobs in the current downturn, and so
obviously it will be continually evaluated against
that. The reason why two years was chosen is that the
overwhelmingly vast majority—and I think you
yourself just used the phrase—

Q12 Baroness Butler-Sloss: Yes, 97 per cent.
Kitty Ussher: Historically 97 per cent of people will be
oV JSA within two years and the most within a few
months.

Q13 Baroness Butler-Sloss: If I could just press you
on that. That is up to now, but this very gloomy
economic forecast and climate may totally change
those percentages, may it not?
Kitty Ussher: Which is why, as I have said, this will
be continually evaluated in real time in order to make
sure it performs the policy intent.

Q14 Chairman: That is good to hear. Could you tell
us how you will monitor it?
Kitty Ussher: It is early days. We are one month into
it being implemented.

Q15 Chairman: I am sure your oYcials have given a
view as to how this will be kept under review to see
whether or not it looks as if it is too soon a cut-oV
period.
Kitty Ussher: We have data as to the proportion of
the SMI budget that is from various diVerent
benefits. Only normally around four per cent is from
JSA claimants. I would expect that to rise
significantly. We will obviously monitor the data
from the Council of Mortgage Lenders and by
working with the banks and building societies, which
the Government is doing anyway, we will have a
sense of how much need there is out there and the
extent to which our policies are having the desired
intent and are fit for purpose. You are perfectly
within your rights to come back to me within a year
or two and see how that is going.

Q16 Baroness Butler-Sloss: I have two further
points. It is a question of forbearance on the 13 weeks
because you have now got some very vulnerable
people who did get help within eight weeks and are
not going to get it for 13. Have you got any sort of
understanding with the Council of Mortgage Lenders
that they will hold oV for 13 weeks before they try and
take any steps to repossess?
Kitty Ussher: It is not my policy area but, yes, we do.
That is precisely what has been agreed orally between
the Treasury and the Council of Mortgage Lenders.
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Q17 Baroness Butler-Sloss: My last point is that you
have doubled the value of properties, or the purchase
price, which is not nowadays relevant, from £100,000
to £200,000, but you do show in your statistics that
the average value was £204,000, so you look as
though you are going to be looking after people well
below the average if the average value of a house is
£204,000 and you have only upped it to £200,000. Are
you leaving out a lot of people who might need help?
Kitty Ussher: No. The intention was to raise it to
precisely a level that will help most people. It is not
intended to completely compensate for all housing
costs. It is intended to make a contribution, and a
suYcient contribution, to help them.

Q18 Baroness Butler-Sloss: But you are not going to
help on a house that is worth more than £200,000,
are you?
Kitty Ussher: We are going to pay the interest that is
attributable to the £200,000 worth of capital. If you
have a million-pound house and you are paying
interest on a million pounds, then obviously we will
only be paying a proportion of it.

Q19 Baroness Butler-Sloss: It is £204,000 that I was
really asking about because you said that was the
average figure in these statistics. Are you going to
help people who happen to have a house which is the
average price, just above the price that you have said?
Kitty Ussher: We are not paying the capital cost. We
are only paying the interest costs of the mortgage. I
cannot do the maths in my head but I would have
thought that we are paying practically all the interest
costs on a £204,000 mortgage.

Q20 Baroness Maddock: Given the answer you gave
to my earlier question about how many homes had
been repossessed because people had not kept up
their mortgage interest payments, your answer was
that the Council of Mortgage Lenders did not keep
the figures in quite that way, and yet when we are now
asking you how you are going to monitor this you are
going to look at what the Council of Mortgage
Lenders say. Between you are you going to be able to
look more carefully so that you can see who is being
helped and who is not?
Kitty Ussher: I would love it if they did. Perhaps that
is a fruitful line of inquiry we could have with them.
Perhaps I have not been entirely clear. I cannot
provide exactly the number of claimants who have
had their homes repossessed because the Council of
Mortgage Lenders does not keep that data. However,
our figure of 5,000 did use Council of Mortgage
Lenders’ data.

Q21 Baroness Maddock: Presumably you will be in a
position now between you to be able to get those
figures rather more accurate.

Kitty Ussher: We will try and get them as accurate as
possible.
Mr Howarth: I have one more thing to add on this
and that is that we are working very closely with
Communities and Local Government because, as
you know, this is one part of the extra help that the
Government is providing for home owners. There are
other schemes as well. Looking at the whole
provision, we are working with our colleagues in
Communities and Local Government to see how we
can improve the data sources around this subject to
see if we can evaluate all of the three schemes as well
as we possibly can.

Q22 Lord Lucas: Will the two-year rule apply to
people who have come into JSA from other regimes
as a result of other regulations, like parents and those
on incapacity benefit and so on?
Kitty Ussher: The quick answer to your question is
no, because it is impossible to capture those people
who were in work, and therefore able to cover their
mortgage payments1, who suddenly find that their
income is not suYcient to cover their mortgage
payments. I am able to send to the Committee if you
would find it interesting a precise chart of how people
come onto every single benefit, from which source
and how this will be aVected.

Q23 Chairman: That is a document you can leave
with us, is it, rather than send it?
Kitty Ussher: I can leave it with you, yes, as well.

Q24 Chairman: If it is a mouthful to read out.
Kitty Ussher: It will take some time to read it out.
Chairman: We will put that in the record as a
document rather than depriving the world of its sight.

Q25 Lord James of Blackheath: We have been
getting suggestions that your computers are having
diYculty keeping up with the system and that you are
now setting your sights on catching up with the
standard interest rate adjustment at the end of
March, but are you not going to have the same
problem with the rate changes over the next six
months of having a huge additional turmoil and how
can you keep pace with this without it becoming a
cumulative problem over time?
Kitty Ussher: It will not because we have now fixed it.
We have introduced a regulation to fix it at 6.08 per
cent. I think the best way of thinking about it is that
we have moved from a tracker rate to a fixed rate and
so it does not matter what the base rate does now; it
will still be 6.08 per cent until we set it otherwise.
1 The limitation does not apply in relation to former Income

Support and Employment and Support Allowance claimants if
they claim Jobseeker’s Allowance within 12 weeks of that
entitlement ending. People who were previously in receipt of
Incapacity Benefit only are caught by it.
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Q26 Lord James of Blackheath: When anybody
ever tells me that something has been fixed it means
that somebody has won and somebody has lost.
What is the actual result of that in that exercise?
Who is losing and who is winning at the moment?
Kitty Ussher: The original policy intention, which
was announced by the Chancellor on 24 November,
was that the SMI interest rate will be 6.08 per cent
for six months. That has been carried out so nobody
has won or lost, so I am not sure about that.
Perhaps I could probe further.

Q27 Lord James of Blackheath: I was just
wondering whether the fluctuations in the market
that have gone on during that time have caused any
anomalies arising against that.
Kitty Ussher: The reason why we decided to fix it,
as I said in answer to a previous question, was that
although the Bank of England reduced its base rate
to three per cent on 6 November there was concern
that lenders were not passing that on. I have got the
figures in front of me that in November 74 per cent
of rates were fixed at an average rate of 5.74 per
cent, 22 per cent were trackers at an average rate of
5.92 per cent, and five per cent were variable rated
at an average rate of 6.67 per cent, so we did not
want to reduce the SMI interest rate to below what
people were paying because banks, because of the
liquidity problems that they have had, the risks
aversion they currently have, were not passing
through the base rate amount. I think that the
consequence of fixing it with base rates then falling
further and commercial banks slowly moving in a
downward direction on appropriate products is that
there will be more winners than losers because
people will get more from their SMI than they
would previously have got in the same market
conditions.

Q28 Lord James of Blackheath: So your solution
was really procedural, but has that still left you with
a software problem in keeping up with the system?
Kitty Ussher: Not at the moment, as I said, because
the rate is now fixed at 6.08 per cent. We had a
software system that meant when the base rate
lowered the SMI interest rate would automatically
lower by the same amount but there was a cushion
of 1.58 per cent.

Q29 Lord James of Blackheath: Despite banks
varying in their approach to that?
Kitty Ussher: Yes. We will happily look at that 1.58
per cent in the future as well, but at the time that
that was decided a few years ago that was a
reasonable average of what the banks were doing
and so when the Bank of England reduced its rate
from 4.5 per cent to three per cent on 6 November
our systems automatically started reducing the SMI

rate to 4.58 per cent, ie 1.58 per cent more. The
Chancellor then a couple of weeks later made the
decision to fix it at 6.08 per cent, but, of course, the
software had already done its churning, so we are
now paying out slightly more to average it out.

Q30 Lord James of Blackheath: So we can write
down that there will be no catch-up needed again?
Kitty Ussher: No, not now.

Q31 Chairman: So when it is changed in the future
there will not be the same problem?
Kitty Ussher: I think we are able to prevent it.
Mr Howarth: I think we can give a fair assurance
on that because we will review this 6.08 figure at
some point, but we would hope to do that in good
time to be able to change the software systems in
good order.

Q32 Chairman: Good, thank you.
Kitty Ussher: The software, if I may add, is not
automatically doing anything at the moment, if you
see what I mean, so it does not get ahead of itself.
We simply put a stop to that process.

Q33 Chairman: Staying with the standard rate, it
would be fair, would it not, to pay what the
individual actually pays? Why did you not do that?
Was that purely for technical reasons?
Kitty Ussher: No, actually it did not really work. We
did do that in the past and it often led to quite
substantial overpayments, for example where
customers failed to report reductions in their interest
rates. Perhaps this does get to the point of your
question, it is also administratively extremely
complex. Fundamentally, it is a competitive market
out there so we felt it was reasonable to come up
with a figure that seemed to be indicative of what
the market normally does, which is 1.58 per cent. I
think that was the right policy decision.

Q34 Lord Hart of Chilton: So the eVect of these
Regulations is to increase the interest rate to 6.08
per cent, the mortgage limit to £200,000 and to cut
back the waiting period so that claimants will
become eligible much more quickly. If we assume
that the increase in unemployment is going to
increase more rapidly and there is no end to that,
and the likelihood is that the recovery in the
economy will be much slower than predicted, are
you able to aVord the total package for these
proposals?
Kitty Ussher: Yes. It has been agreed with the
Treasury that it will be paid for out of AME
expenditure.
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Q35 Lord Hart of Chilton: So whatever happens,
however much increase in unemployment and
however bad the economy is, you will always have
suYcient money to be able to meet the bill?
Kitty Ussher: The package has been agreed with the
Treasury and the funds have been allocated, so yes.
Chairman: We will not ask whether the rest of us can
aVord to pay the aggregate bill, we will not go there!

Q36 Baroness Butler-Sloss: What are your working
assumptions for how long this measure will apply?
Perhaps it is almost like a crystal ball to ask a
question like that.
Kitty Ussher: Our working assumptions are two
years. As I hope I made clear previously, our most
important aim is to make sure that this has the
policy intention it was supposed to have, which is
to provide additional support to families who would
otherwise be innocent victims of the macroeconomic
international problem. As I have said, we will be
monitoring it in real time to make sure that it is fit
for purpose.

Q37 Baroness Butler-Sloss: So have you got in your
mind the possibility at least that it might have to go
beyond two years?
Kitty Ussher: No decision has been made, it is very
early days.

Q38 Baroness Butler-Sloss: No, I did not ask for a
decision, I said have you got in mind the possibility.
Kitty Ussher: Anything is possible but there have
been no conversations between ministers at this
stage.

Q39 Chairman: There was one question that
Baroness Thomas was interested in about the
statement that evaluation is to be done at such time
as the housing market recovers. You have given
quite a full explanation of how you will monitor
whether the 104 weeks should be extended, but the
moving out of the policy on market recovery. Just
give us, if you would, your statement about what
are the parameters of that and how it is going to be
monitored.
Kitty Ussher: I think the two are synonymous. As
the housing market recovers that was an indication
of the problem that currently faces us and that is
having an eVect on real families out there. We will
obviously be looking at house prices and how they
fit to negative equity and people’s ability to pay as
part of the evaluation process. Everything I said
about looking at the eVects of the recession, and
thus aVecting real people who happen to have lost
their jobs, is synonymous with the situation in the
housing market.

Q40 Chairman: Just give us a picture as to how you
envisage you would exit? There are several
changes—the £200,000, the entry time period and
the length of time—and all of those three variables
could be part of an exit strategy. What is the exit
strategy?
Kitty Ussher: What we have announced and what
our policy currently is, is that we have reduced the
eligibility time to 13 weeks and increased the capital
limits and announced that will be in place for two
years, so the current default option is that we will
revert back to the previous situation after two years.

Q41 Chairman: In a big bang, all three elements?
Kitty Ussher: That is the current intention, yes.

Q42 Baroness Deech: Minister, I think at the heart
of the reasons why we are all meeting here this
afternoon lie defects in the Explanatory
Memoranda coming out of your Department. If the
Explanatory Memorandum had included more of
the information that we have received this afternoon
there might not have been a problem, but tracking
back in history I may remind you that this
Committee raised the issue of the quality and depth
of the Explanatory Memoranda coming out of your
Department as recently as 2008 in relation to the
Social Security (Miscellaneous Amendments) (No.4)
Regulations. We wrote to Mr James Purnell
expressing concern about the quality of the material
that your Department was producing, in particular
a failure to consult, a failure in an earlier Statutory
Instrument as well to carry out an Impact
Assessment and there was one other thing you failed
in. Mr Purnell wrote back and said the lessons had
been learnt and it would not happen again, but it
has and I wondered what steps you would
undertake to make sure that the quality of the
Memoranda is improved.
Kitty Ussher: Obviously if you feel the quality was
not acceptable I would like to apologise for that.
There was no intention to keep information away
from the public domain in any sense whatsoever.
My oYcials take your guidelines very seriously into
account when they draft the Explanatory
Memoranda and we always try and do better. I
would be extremely grateful both now and in the
future for specific ways in which you feel that we
have not been as clear as perhaps we should have
been. One small point is we have quite recently had
very positive feedback from your Committee, my
Lord Chairman, about the quality of our
Explanatory Memoranda. Indeed, on 20 May last
year I believe one of your clerks wrote and asked
me “to pass on their compliments about the
Explanatory Memorandum you provided. Although
the subject matter is very complicated, you have
given a good overview of the background and why
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it has proved necessary”. That was in relation to the
Social Security (Students Responsible for Children)
Amendment Regulations last year. I would dispute
that we are always deficient.

Q43 Chairman: We well remember it, and of course
we partly use the fact that you demonstrate you can
do it very well as a stick to beat you over the head
for the fact that it has not been done well on a
couple of recent occasions.
Kitty Ussher: Could I ask you precisely what you
felt was wrong with this Explanatory
Memorandum?

Q44 Baroness Deech: It is precisely the variability
that is a problem. The third issue was the lack of
detail, the material you have given us. In previous
correspondence with your Department what came
out was needing the supporting material, which we
only got rather late in relation to this one, failure
to consult or not to spell out the details of a
consultation in suYcient detail for us to appreciate
that it had really been carried out and responded to
and, of course, doing things in great haste, and the
Impact Assessment. That is precisely what has
happened again. It was all spelt out very clearly in
this exchange of correspondence between our
Committee and Mr Purnell really quite recently. We
have copies here if you need them.
Kitty Ussher: Would you permit me perhaps to
clarify where we were deficient on this occasion,
notwithstanding all the issues around which you felt
we could have followed SSAC guidelines on
consultation, I understand that, but on the detail of
the Explanatory Memorandum on this occasion
where you feel we did not clearly specify what type
of consultations had taken place.
Chairman: I think on almost every question the
Committee has asked today, if I can speak for
myself and maybe not for the Committee, the case
you gave as to why you had to move rapidly was
pretty persuasive because basically you were saying
if you had moved very slowly some people would
have suVered and, therefore, by moving rapidly it
had the benefit that you brought protection in
earlier, and the Committee will reflect on that, it is
at least a powerful argument. But if the information
you have now given in response to almost of the
questions had been in the Explanatory
Memorandum I think our time would have been
saved and yours certainly would have been saved.
It is not just a nit-picky point, it is about Parliament
being sighted so it can do eVective scrutiny to see
what is the policy intent, who it will aVect, is it
aVordable, will it work and how will it be reviewed.
Those are what our terms of reference are. I am sure
when your oYcials guide you through the questions
in the transcript you will see all of those points from

what you have told us—perhaps not all, but the vast
majority—could have been in the EM from the
beginning. That is why we are nagging on rather.
Baroness Deech: If I may add to that. For example,
your Department said it was “inexpedient to stop
and consult with the Social Security Advisory
Committee. This may happen later”, but the
consultation is a legal requirement.
Chairman: You did not even tell us that you had
spoken to the SSAC in October and they were
supportive of moving fast. If you had told us that
we would have been most interested and perhaps
slightly less horrified that you were ignoring a
statutory consultee.
Baroness Butler-Sloss: Can I just ask, when did we
get the Impact Assessment?
Chairman: We got the equality Impact Assessment
from the website.
Baroness Butler-Sloss: That is right, we got it from
the website, we did not get it from you.

Q45 Chairman: The statistics we received this
morning. We have been pulling this information out
of the Department by harassment over the last three
or four weeks.
Kitty Ussher: May I suggest perhaps that my team
and your team have a meeting oZine to work out
how we can make this work better. It seems there
are obviously some procedural things we can fix
quickly that I would apologise for. What I will
personally do as a minister is make sure that I bear
this session in mind when I sign oV the EMs that
come to me in future and I will pass on your
concerns to my ministerial colleagues. Just looking
through the Explanatory Memorandum, paragraph
7.1 makes entirely clear the reason for urgency, but
perhaps that could have been spelt out a little better.
It talks about the current economic outlook is
uncertain, household repossessions are rising, there
has been a fall in the number of people in
employment, the number of inactive people of
working age has increased, and so on. It has more
detail than I have just given.

Q46 Chairman: Indeed, but we are simple chaps. If
you had said, “If we did go through a process it
would take three or four months and some people
would probably be evicted who otherwise would not
have been. SSAC support this move and so does the
Council of Mortgage Lenders”, that would have
been very powerful evidence for us.
Kitty Ussher: I agree that should have been in
section eight of the Explanatory Memorandum and
I apologise.

Q47 Chairman: We will not nag on any more. I am
certain our oYcials will be very pleased to have that
session. I am sure that you and the oYcials who are

23 



merits of statutory instruments: evidence

3 February 2009 Kitty Ussher, Mr John Crane and Mr Paul Howarth

here will ensure that this does not happen again, but
it is a very big department dealing with incredibly
complicated issues which generates diYcult SIs. We
do not want to be here again with another minister,
so we would be grateful if you could talk to your
colleagues about how there can be appropriate
ministerial oversight, not through individual
instruments because life is too busy to do that
always, but so that you know there is eVective

quality control at a senior level in the Department.
Could I leave that thought with you?
Kitty Ussher: Yes.

Q48 Chairman: If there are no further questions,
can we thank you very much, it has been a helpful
and informative session.
Kitty Ussher: Thank you very much.
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APPENDIX 2: EDUCATION (INDEPENDENT SCHOOL STANDARDS) 
(ENGLAND) (AMENDMENT) REGULATIONS 2008 (SI 2008/3253) 

Further information from the Department for Children, Schools and Families 

Question 1: Is there a DCSF commitment to reduce the administrative burden on maintained 
schools by 25%, which would parallel the commitment in relation to independent schools mentioned 
in paragraph 7.6 of the Explanatory Memorandum? 

Answer 1 from DCSF: There is no direct parallel and the Better Regulation Executive 
decided that the public sector side of the Department’s work is too complicated to 
respond to the Administrative Burden Reduction Exercise methodology. Instead, they 
have agreed with Departments to a 30% reduction in data requests made of the front line, 
and we have identified 25% of that, subject to confirmation by ministers, with plans for 
the further 5%. As we are using compliance costs rather than numbers of data requests as 
a measure we have been quoted as an exemplar department. 

Question 2: Why was there a 6-week limit on the consultation process for the Regulations; could 
it have been launched earlier in 2008; was the low response rate explicable because of the short 
period for responses? 

Answer 2 from DCSF: The regulations have 2 main elements - firstly to make technical 
amendments which update the reference to guidance and secondly to allow schools to 
provide information to parents by placing information on websites or providing it 
electronically. With regard to the first element the regulations were not introducing 
anything new and on these grounds it was felt that a consultation period of 6 weeks would 
be appropriate. 

In fact without the second element of the regulations (which introduce measures to reduce 
the administrative burden on independent schools) it is arguable whether any consultation 
would have been necessary. With regard to the measures to reduce burdens considerable 
work was undertaken with the Independent School Bursar’s Association to ensure that the 
measures proposed would bring about real cost benefits to independent schools. The 
measures were in fact a relaxation of the previous regulatory requirements and did not 
introduce any additional duties on independent schools. It had been hoped to introduce 
these changes in September 2008 alongside changes to the regulations which will arise 
from the Education and Skills Act 2008. When it became clear that these regulations 
would not be made to that timetable (because Royal Assent would be delayed into the 
autumn`), it was decided that work on these amendments should progress but it was too 
late to start the consultation before the school holidays. The balance to be struck was to 
get the regulations made quickly, so that schools could benefit from the reduced burden, 
and allowing a longer period for consultation. 

We attribute the low response rate to the consultation to the fact that these changes are 
not controversial or contentious, schools were already aware of new guidance and to the 
beneficial nature of the changes in arrangements for the provision of information. 

January 2009 
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APPENDIX 3: SAFEGUARDING VULNERABLE GROUPS ACT 2006 
(PRESCRIBED CRITERIA AND MISCELLANEOUS PROVISIONS) 
REGULATIONS 2009 (SI 2009/37) 

Letter from Baroness Morgan of Drefelin, Parliamentary Under-Secretary of 
State, Department for Children, Schools and Families 

In the Committee’s 34th report of 2007-08 (HL Paper 204), published on 27 November 
2008, the Committee mentioned draft Regulations laid by this Department under the 
Safeguarding Vulnerable Groups Act 2006. 

The Committee commented that the use of two titles for the same body – Independent 
Barring Board (IBB), its name in law; and Independent Safeguarding Authority (ISA), its 
name for working purposes - might confuse those involved with barring procedures. This 
arose from the Committee’s consideration of the draft Safeguarding Vulnerable Groups 
Act 2006 (Prescribed Criteria and Miscellaneous Provisions) Regulations 2008. 

I said in the debate on the above Regulations on 15 December 2008, that we intended to 
legislate at an early opportunity to change the body’s name in law to match its working 
name. Therefore I am pleased to be able to draw to your attention a provision in the 
Policing and Crime Bill which the Home Secretary introduced into the House of 
Commons on 18 December 2008. In Clause 62 of that Bill, the IBB is renamed the ISA, 
and all the necessary consequential amendments are made to previous legislation which 
mentioned the IBB. 

For ease of reference, I attach a copy of Clause 62 of the Bill. I hope the Committee will 
welcome this simplifying of the ISA’s name in law. 

13 January 2009  
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Annex: 

Extract from: Policing and Crime Bill 

(as introduced in the House of Commons, 18 December 2008) 

62  Renaming of Independent Barring Board   

(1)  
The Independent Barring Board is renamed the Independent
Safeguarding Authority.  

 

(2)  
For the words in the left-hand column of the table, wherever they 
appear in the enactments mentioned in subsection (3), substitute the 
corresponding words in the right-hand column of the table.  

 

  Existing words  Substitution     

  “Independent Barring Board”  “Independent Safeguarding      

    Authority”     

  “Independent Barring Board’s”  “Independent Safeguarding      

    Authority’s”     

  “IBB”  “ISA”     

  “IBB’s”  “ISA’s”     
 
(3)  The enactments are—   

(a)  Schedule 1 to the Superannuation Act 1972 (c. 11),   

(b)  sections 7 and 11 of the Police Pensions Act 1976 (c. 35),   

(c)  section 35C of the Medical Act 1983 (c. 54),   

(d)  section 13D of the Opticians Act 1989 (c. 44),   

(e)  section 20 of the Osteopaths Act 1993 (c. 21),   

(f)  section 20 of the Chiropractors Act 1994 (c. 17),   

(g)  section 97 of the Police Act 1996 (c. 16),   

(h)  
sections 113BA, 113BB, 113CA and 113CB of the Police Act
1997 (c. 50),  

 

(i)  sections 56 and 75 of the Data Protection Act 1998 (c. 29),   

(j)  
paragraph 1 of Schedule 2 to the Teaching and Higher
Education Act 1998 (c. 30),  

 

(k)  section 167C of the Education Act 2002 (c. 32),   

(l)  
section 171 of the Education and Inspections Act 2006
(c. 40),  

 

(m)  
the following enactments in the Safeguarding Vulnerable
Groups Act 2006 (c. 47) (including any relevant headings)—  

 

(i)  sections 1, 2, 4, 6, 15, 25, 31, 35, 36 to 47 and 50,   

(ii)  paragraphs 1, 3 to 7 and 8 to 16 of Schedule 1,   

(iii)  paragraphs 1 and 2 of Schedule 2,   
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(iv)  paragraphs 1 to 21, 23 and 25 of Schedule 3,    

(v)  paragraphs 4 and 8 of Schedule 4,   

(vi)  paragraph 2 of Schedule 5, and   

(vii)  paragraphs 1 to 3 of Schedule 8,   

(n)  
sections 39, 40 and 97 of, and Schedule 5 to, the Protection of
Vulnerable Groups (Scotland) Act 2007 (asp 14), and  

 

   

(o)  
sections 130 and 141 of the Education and Skills Act 2008 (c. 
25).  

 

(4)  
In the following enactments for “the Board” substitute “the 
Authority”—  

 

(a)  

section 167C of the Education Act 2002 (c. 32) (both as 
inserted by the Education and Inspections Act 2006 (c. 40) 
and as substituted by the Education and Skills Act 2008 (c.
25)), and  

 

 

(b)  section 130(4) of the Education and Skills Act 2008 (c. 25).   

(5)  

Any reference (other than those dealt with by subsections (2) to (4)
above) to the Independent Barring Board in any enactment or other 
document passed or made before the commencement of this section is
to be read as a reference to the Independent Safeguarding Authority.  

 

 

(6)  

Any reference to the Independent Safeguarding Authority which arises
by virtue of this section is to be read, in relation to times before the
commencement of this section, as a reference to the Independent
Barring Board.  

 

(7)  In this section—   

“enactment” includes an Act of the Scottish Parliament, Northern Ireland
legislation and an enactment comprised in subordinate legislation,  

 

“subordinate legislation” has the same meaning as in the Interpretation Act
1978 (c. 30)) and also includes an instrument made under—  

 

 

(a)  an Act of the Scottish Parliament, or   

(b)  Northern Ireland legislation.   

 




