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The Select Committee on the Merits of Statutory Instruments  
The Committee has the following terms of reference: 

(1) The Committee shall, subject to the exceptions in paragraph (2), consider— 
(a) every instrument (whether or not a statutory instrument), or draft of an 

instrument, which is laid before each House of Parliament and upon which 
proceedings may be, or might have been, taken in either House of Parliament 
under an Act of Parliament; 

(b) every proposal which is in the form of a draft of such an instrument and is laid 
before each House of Parliament under an Act of Parliament, 

with a view to determining whether or not the special attention of the House should be 
drawn to it on any of the grounds specified in paragraph (3). 

(2) The exceptions are— 
(a) remedial orders, and draft remedial orders, under section 10 of the Human 

Rights Act 1998; 
(b) draft orders under sections 14 and 18 of the Legislative and Regulatory Reform 

Act 2006, and subordinate provisions orders made or proposed to be made 
under the Regulatory Reform Act 2001; 

(c) Measures under the Church of England Assembly (Powers) Act 1919 and 
instruments made, and drafts of instruments to be made, under them. 

(3) The grounds on which an instrument, draft or proposal may be drawn to the special 
attention of the House are— 

(a) that it is politically or legally important or gives rise to issues of public policy 
likely to be of interest to the House; 

(b) that it may be inappropriate in view of changed circumstances since the 
enactment of the parent Act; 

(c) that it may inappropriately implement European Union legislation; 
(d) that it may imperfectly achieve its policy objectives. 

(4) The Committee shall also consider such other general matters relating to the effective 
scrutiny of the merits of statutory instruments and arising from the performance of its 
functions under paragraphs (1) to (3) as the Committee considers appropriate, except 
matters within the orders of reference of the Joint Committee on Statutory Instruments. 
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Sixth Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

  

None. 

 

INSTRUMENTS OF INTEREST 

Draft Child Support (Miscellaneous and Consequential 
Amendments) Regulations 2009 

1. The Department for Work and Pensions (DWP) have laid these Regulations, 
which contain provisions to restore or maintain the original policy intent in 
three areas. The Committee particularly noted the first of these changes to 
the “diversion of income” ground for a departure or variation, which was 
needed because a recent Tribunal Case concluded that a non-resident parent 
could take advantage of changes to pension contribution legislation to reduce 
or avoid his child maintenance liability.1 The Regulations aim to close that 
loophole, but the amendments still leave the Child Maintenance and 
Enforcement Commission with a considerable margin of discretion. The 
Tribunal Case demonstrates the need for better consultation within 
government when formulating legislation to prevent such unintended 
consequences arising. 

2. The Explanatory Memorandum to the instrument explains that since the 
passing of the Child Support Pensions and Social Security Act 2000 there 
have, in effect, been two child maintenance schemes in operation. They use 
different terminology to describe the same thing (for example, the older 
scheme uses “departure” while the newer scheme uses “variation” for 
changes from the standard calculation). We are aware that following the 
Child Maintenance and Other Payments Act 2008, a new system of child 
maintenance will be brought into effect from 2011. These different systems 
and terminology could be extremely confusing for parents and practitioners, 
and, particularly during the transitional phase, DWP will need to 
communicate the new terms and conditions very effectively. 

                                                                                                                                     
1 Upper Tribunal decision CCS/ 289/ 08 
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Draft European Parliamentary Elections (Franchise of Relevant 
Citizens of the Union) (Amendment) Regulations 2009 

Draft Parliamentary Constituencies (England) (Amendment) Order 
2009 

Draft Representation of the People (Amendment) Regulations 2009 

3. Two draft Regulations and one draft Order, laid by the Ministry of Justice, 
all propose to make minor amendments to electoral law in preparation for 
the forthcoming elections: 

• the draft European Parliamentary Elections (Franchise of 
Relevant Citizens of the Union) (Amendment) Regulations 2009 
ensure that the registration provisions for EU citizens who reside in 
the UK and may vote in European elections align as far as possible 
with the current arrangements for UK citizens; 

• the draft Parliamentary Constituencies (England) 
(Amendment) Order 2009 gives effect to the Boundary 
Commission’s proposed changes to the parliamentary constituencies 
of Daventry, South Northamptonshire, Somerton and Frome and 
Wells; and  

• the draft Representation of the People (Amendment) 
Regulations 2009 widen the range of persons who are able to attest 
applications for anonymous registration; and update provisions 
relating to the registration of Peers resident overseas, 
including consolidating and applying provisions of the Electoral 
Administration Act 2006 which may exclude  Peers who have an 
anonymous entry in the register of local government electors from 
voting in European Parliamentary elections.  

Draft Road Safety (Financial Penalty Deposit) (Appropriate Amount) 
Order 2009 

4. The purpose of this Order, laid by the Department for Transport, is to 
prescribe the appropriate amount of financial penalty deposit which can be 
required by a police constable or Vehicle and Operator Services Agency 
(VOSA) enforcement officer at the roadside. The deposit requirement can be 
imposed on an alleged road traffic offender who does not have a satisfactory 
address in the UK. Where the offence is to be prosecuted in court the sum 
required as a deposit is in line with average fine levels. Where the eventual 
fine is less, or the person is acquitted, the relevant amount of the deposit will 
be refunded. The payment does not affect an officer’s power to also prohibit 
a driver from continuing a journey if the vehicle is defective, or, in the case of 
a commercial vehicle, if a driver is found to be in breach of driver’s hours 
rules. Any such prohibition continues to remain in force until the offence has 
been rectified. The scheme aims to deter a group of offenders who have until 
now often sought to evade enforcement. The system of on-the-spot fines is 
common abroad, but this is the first time it has been used in the UK. 

Home Information Pack (Amendment) Regulations 2009 (SI 2009/34) 

5. The Department for Communities and Local Government (DCLG) have 
laid these Regulations, to correct a mistake in the Home Information Pack 
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(Amendment) (No.3) Regulations 2008 (SI 2008/3107), which mistakenly 
failed to provide that a Property Information Questionnaire (PIQ) must be 
part of an HIP when marketing begins. The Explanatory Memorandum 
states that all evidence to date points to a smooth introduction of HIPs 
across the market. We queried the claim that HIPs had enjoyed a smooth 
introduction; DCLG’s response is printed at the Appendix. 

Financial Services and Markets Act 2000 (Exemption) (Amendment) 
Order 2009 (SI 2009/118) 

6. HM Treasury (HMT) have laid this Order. On 19 January 2009, the 
Chancellor of the Exchequer announced that the Bank of England would set 
up an asset purchase programme, implemented through a specially created 
fund, as a further step to increase the availability of corporate credit (HC 
Hansard, 19 January 2009, column 483). The Bank will operate the 
programme through the Bank of England Asset Purchase Facility Fund 
Limited (“the Company”), a wholly owned subsidiary. The purpose of this 
Order is to include the Company in the list of those exempted from the 
general prohibition on carrying on regulated activities under section 19 of the 
Financial Services and Markets Act 2000.   

7. The Order was laid on 29 January and brought into force on 2 February.  
HMT acknowledge that this timing breaches the 21-day rule normally 
observed for statutory instruments, but say that the need for the Order only 
became apparent “as the operational arrangements for the asset purchase 
programme developed”.  We are disappointed that HMT’s failure to identify 
more promptly the need for this instrument has reduced the opportunity for 
pre-commencement Parliamentary scrutiny. 

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Child Support (Miscellaneous and Consequential 
Amendments) Regulations 2009 

Companies Act 2006 (Accounts, Reports and Audit) 
Regulations 2009 

Employment Tribunals Act 1996 (Tribunal Composition) 
Order 2009 

European Parliamentary Elections (Franchise of Relevant 
Citizens of the Union) (Amendment) Regulations 2009 

Government Resources and Accounts Act 2000 (Audit of 
Non-profit-making Companies) Order 2009 

Guaranteed Minimum Pensions Increase Order 2009 

Official Statistics Order 2009 
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Parliamentary Constituencies (England) (Amendment) Order 
2009 

Representation of the People (Amendment) Regulations 2009 

Road Safety (Financial Penalty Deposit) (Appropriate 
Amount) Order 2009  

Social Security Benefits Up-rating Order 2009 

Social Security (Contributions) (Amendment No. 2) 
Regulations 2009 

Social Security (Contributions) (Re-rating) Order 2009 

Instruments subject to annulment 

SI 2009/34 Home Information Pack (Amendment) Regulations 2009 

SI 2009/104 Street Works (Inspection Fees) (England) (Amendment) 
Regulations 2009 

SI 2009/105 Joint Waste Authorities (Proposals) Regulations 2009 

SI 2009/111 Social Security (Contributions) (Amendment) Regulations 
2009 

SI 2009/118 Financial Services and Markets Act 2000 (Exemption) 
(Amendment) Order 2009 

SI 2009/121 Contracting Out (Administrative Work of Tribunals) Order 
2009 

SI 2009/138 Hill Farm Allowance Regulations 2009 
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APPENDIX: HOME INFORMATION PACK (AMENDMENT) REGULATIONS 
2009 (SI 2009/34) 

Further information from the Department for Communities and Local 
Government 

The Department took a number of measures to ensure the smooth implementation of 
HIPs. These included: 

• a phased implementation based on property size – i.e. homes with 4 or more 
bedrooms from 1 August 2007, 3 bedroom homes 10 September 2007 and the 
remainder from 14 December; 

• the inclusion of temporary measures in the regulations concerning first day 
marketing and the leasehold content of HIPs was intended to ensure the minimum 
disruption to the market; 

• the decision to roll out the scheme to the remainder of the market on 14 
December took account of advice from Europe Economics and Dr Peter Williams 
that there were strong arguments for rolling out as planned, and that further delay 
could cause greater uncertainties; 

• Ministers also took account of findings that HIPs were taking on average 7 to 10 
days to prepare, searches were being delivered within 5 days and EPCs within 2 to 
4 days 

There were regular meeting with stakeholders during the implementation period and these 
contacts have continued with the Department receiving regular reports on the average cost 
and turn-round times for HIPs. All of this indicates that the scheme was introduced 
smoothly and continues to operate smoothly as well. 

February 2009  

 

 


