
Seventh Report 

INSTRUMENT DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instrument and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

  

Draft Renewable Transport Fuel Obligations (Amendment) Order 
2009 

Summary: This Order slows down from 2010/11 to 2013/14 the obligation on fuel 
suppliers that biofuels should make up 5% of UK road fuel sales. It also amends 
certain definitions to be used in calculating the obligations under the scheme. In its 
report on an earlier instrument the Committee commented that the arrangements 
appeared to make it “more economically attractive for firms to buy their way out of 
the obligation than to produce the biofuel, and we would like to see more evidence of 
DfT’s view that the predicted reduction in emissions will be achieved.” It appears 
that these concerns were well founded and the Department is now slowing down the 
increase in the obligation on suppliers. A review by Professor Gallagher has 
indicated that whether these biofuels will actually reduce greenhouse gases is 
dependent on a number of production factors. We note that the DfT is now taking a 
more cautious approach and commend them for it, but question whether the 
commitment under the European Directive of requiring road transport to use 10% of 
renewable fuels by 2020 is either achievable or desirable. The House may wish to 
ask DfT for sufficient information to set this instrument in context. 

This Order is drawn to the special attention of the House on the 
ground that it gives rise to issues of public policy likely to be of 
interest to the House. 

1. The Department for Transport (DfT) have laid this Order under the Energy 
Act 2004 together with an Explanatory Memorandum (EM) and Impact 
Assessment (IA). It amends the original instrument, the Renewable 
Transport Fuel Obligations Order 2007 (SI 2007/3027), to delay from 
2010/11 to 2013/14 the incremental obligation on fuel suppliers that biofuels 
should make up 5% of UK road fuel sales and makes certain other changes 
to the definitions used in the calculation of the obligation eg extending the 
definition of relevant hydrocarbon oil and adding two new types of eligible 
renewable transport fuels to the certification scheme. 

2. Road transport currently accounts for a significant percentage of the UK’s 
greenhouse gas emissions. DfT estimate that biofuel will deliver at least a 
20% decrease in greenhouse gas emissions compared to the production and 
combustion of fossil fuels such as petrol. The Renewable Fuels Obligation 
Order forms the main policy in the transport sector to reduce greenhouse gas 
emissions, helping to meet the United Kingdom’s international commitments 
under the Kyoto agreement, and the EU Renewable Energy Directive (of 
achieving 10% use of biofuels by 2020.) 
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3. In our Report on the original SI, the Committee expressed concern about the 
robustness of the estimates made and the fact that it appeared easier for firms 
to pay a financial levy rather than comply with the requirement (31st Report, 
2006 – 07). Members were also concerned about the impact on food prices 
in third world countries if crops were diverted into fuels for financial benefit 
and also about potentially negative impacts on the environment due to land 
clearance to produce such crops on a commercial scale. The Committee’s 
concerns have been substantiated by the report of Professor Gallagher, 
published in July 2008, which identified a number of concerns: 

• biofuels can contribute greenhouse gas savings from transport, but 
only where significant emissions from land-use change are avoided 
and appropriate production technologies are employed; 

• there is a risk that current biofuel policies will lead to a net increase in 
greenhouse gas emissions and impact upon biodiversity as a result of 
the displacement of existing agricultural production; 

• the introduction of biofuels in both the UK and EU should be slowed 
until adequate controls to address displacement effects are 
implemented and demonstrated to be effective1. 

4. It is these uncertainties which have led to the slowing down of the obligation 
so that further evidence can be gathered. It is understood that similar moves 
to reconsider the assumptions and methodology are being considered by the 
European Commission but this is not explained in the material presented 
with the Order. 

5. The Committee was surprised to see the statement in the EM that the 
legislation would have no impact on industry, when it is clear that producers 
of feedstock, processors and distributors will all be affected. We would have 
liked more information to set the policy in context, for example, how much 
feedstock is produced domestically and how much imported, which will also 
affect the carbon footprint. The EM focusses on the mechanics of this 
slowdown in the rate of increase but does not give any information on the 
initial experience of the scheme which has been in operation since April 
2008. Nor does it give any initial assessment of the scheme’s effectiveness, 
which would be of particular interest in the light of the wide divide in the 
views of consultees. In its report on the original instrument the Committee 
acknowledged the difficulties of offsetting current high set up costs against 
longer-term environmental benefits, but we do not feel that DfT have yet 
provided sufficient information to enable the House to consider whether 
either the policy tool or the revised target is appropriate. 

6. In its report about the original instrument the Committee commented that 
we would like to see more evidence to support DfT’s view that the predicted 
reduction in emissions will be achieved. It appears that these concerns were 
well founded and the Department is now slowing down the increase in the 
obligation on suppliers. Professor Gallagher’s review indicated that whether 
these biofuels will actually reduce greenhouse gases is dependent on a 
number of production factors. We note that the DfT is now taking a more 
cautious approach and commend them for it, but due to the minimal 
evidence provided, can only continue to question whether the commitment 

                                                                                                                                     
1 http://www.dft.gov.uk/rfa/_db/_documents/Report_of_the_Gallagher_review.pdf   published July 2008 
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under the European Directive of requiring road transport to use 10% of 
renewable fuels by 2020 is either achievable or desirable. 

 

OTHER INSTRUMENTS OF INTEREST 

Draft Immigration (Biometric Registration) (Amendment) 
Regulations 2009 

7. These Regulations, laid by the Home Office, represent the third stage in the 
incremental rollout of biometric immigration documents (also known as 
identity cards for foreign nationals). The identity documents issued under 
the Regulations will take the form of cards with a chip containing the 
biometric data. The Regulations will require additional categories of person 
seeking limited leave to remain in the UK under the Points Based System to 
obtain the card, including Tier 4 (Students), domestic workers, retired 
persons of independent means and the partners and spouses of persons 
present and settled in the UK. The Regulations also require a person who 
proves to be a British Citizen with right of abode in the UK to surrender the 
card and extend the maximum life span of a card issued to 16 or 17 year olds 
from five to ten years, in line with a Ministerial statement made during the 
course of the UK Borders Bill (HL Deb. 5 July 2007, col GC 131). The 
Committee notes that the rollout of the programme is not due to be 
completed for three years, but remains concerned about the likely 
effectiveness of the scheme when information has not been given on practical 
issues such as the availability of the machines to read the cards and what 
information has been published to help police and employers identify who 
should have this card.  

Draft Prevention of Terrorism Act 2005 (Continuance in force of 
sections 1 to 9) Order 2009 

8. The Home Office have also laid this Order which extends, for a further 12 
months, the current provisions for the supervision of terrorist suspects by 
means of control orders. In December 2008 there were 15 control orders in 
force. The annual report by the Independent Reviewer of the Prevention of 
Terrorism Act 2005, Lord Carlile of Berriew QC, was laid before Parliament 
at the same time as the draft Order2. To maintain the current provisions, the 
new Order must take effect by 11 March 2009. We share some of the 
concerns expressed by members in last year’s debate that by repetition this 
temporary measure risks becoming the normal default position (HL Deb. 27 
February 2008 cols 719-739). 

Environmental Damage (Prevention and Remediation) Regulations 
2009 (SI 2009/153) 

9. The Department for Environment, Food and Rural Affairs (DEFRA) have 
laid these Regulations, which implement Directive 2004/35/EC on 
environmental liability (“the ELD”) with regard to the prevention and 
remedying of environmental damage. The Government’s approach to 

                                                                                                                                     
2 http://security.homeoffice.gov.uk/news-publications/publication-search/prevention-terrorism-act-2005/lord-

carlile-fourth-report.pdf  
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implementing the ELD has attracted a good deal of interest. The House of 
Commons Environment, Food and Rural Affairs Committee reported 
critically on that approach in its 6th Report of 2006-07, and recommended 
that the Government should exercise discretion to extend protection to 
nationally protected species and habitats. In the Explanatory Memorandum 
(EM) to these Regulations, DEFRA say that that they have now adopted that 
recommendation by extending protection to sites of special scientific interest 
(SSSIs). The EM contains information about the two consultation processes 
which DEFRA have conducted before finalising the Regulations. We sought 
further advice on aspects of the consultation, and the information received 
from DEFRA is printed at the Appendix. 

Police Act 1997 (Criminal Records) (Electronic Communications) 
Order 2009 (SI 2009/203) 

10. These Regulations amend the procedures for submitting a request for a 
Criminal Record Bureau (CRB) check to allow electronic applications 
instead of paper ones from organisations registered with the CRB (known as 
“e-bulk applications”). This change is made at the request of these 
Registered Bodies. A broader measure is included in the Policing and Crime 
Bill, at Clause 72 in the current version, which will allow the CRB to amend 
aspects of its application process, such as the form or allowing electronic 
submissions, without having to submit further regulations each time. 

Safeguarding Vulnerable Groups (Prescribed Criteria) (Foreign 
Offences) Order (Northern Ireland) 2009 (SR 2009/21) 

11. The Northern Ireland Office have laid the Safeguarding Vulnerable Groups 
(Prescribed Criteria) (Foreign Offences) Order (Northern Ireland) 2009. 
The Order confers a power on the Secretary of State to prescribe foreign 
offences, in the context of prescribed criteria that may lead to the automatic 
inclusion of a person in the children’s barred list or the adults’ barred list. In 
doing this the Order replicates for Northern Ireland provision made for 
England and Wales in statutory instruments laid by the Department for 
Children, Schools and Families (DCSF) last year. In our 15th Report of 
2007-08 we included an overview paragraph on those DCSF SIs, and 
published advice provided by the Department outlining their view that 
provisions on safeguarding vulnerable groups which withhold the right to 
make representations against a barring decision may be deemed compatible 
with the right to a fair trial (Article 6 of the European Convention on Human 
Rights). We note that the judgment of the House of Lords in R v. Secretary 
of State for Health and another ex parte Wright (21 Jan 2009, [2009] UKHL 
3) appears to be of relevance in this context; and we understand that the 
Joint Committee on Human Rights has corresponded with the Home Office 
about the implications of this judgment in the context of the Policing and 
Crime Bill. 
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INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Guardian’s Allowance Up-rating Order 2009 

Guardian’s Allowance Up-rating (Northern Ireland) Order 
2009 

Immigration (Biometric Registration) (Amendment) 
Regulations 2009  

National Assembly for Wales (Legislative Competence) 
(Housing) Order 2009 

Occupational Pension Schemes (Levy Ceiling) Order 2009 

Prevention of Terrorism Act 2005 (Continuance in force of 
sections 1 to 9) Order 2009  

Tax Credits Up-rating Regulations 2009 

Instruments subject to annulment 

SI 2009/112 National Health Service (Functions of Strategic Health 
Authorities and Primary Care Trusts and Administration 
Arrangements) (England) (Amendment) Regulations 2009 

SI 2009/139 Mental Health Act 2007 (Commencement No. 10 and 
Transitional Provisions) Order 2009 

SI 2009/141 Public Service Vehicles (Conditions of Fitness, Equipment, 
Use and Certification) (Amendment) Regulations 2009 

SI 2009/142 Road Vehicles (Construction and Use) (Amendment) 
Regulations 2009 

SI 2009/143 Public Service Vehicles Accessibility (Amendment) 
Regulations 2009 

SI 2009/153 Environmental Damage (Prevention and Remediation) 
Regulations 2009 

SI 2009/189 Aerodromes (Designation) (Chargeable Air Services) 
(Revocation) Order 2009 

SI 2009/197 Sites of Special Scientific Interest (Appeals) Regulations 2009 

SI 2009/198 Immigration (Passenger Transit Visa) (Amendment) Order 
2009 

SI 2009/200 Occupational Pension Schemes (Levy Ceiling – Earnings 
Percentage Increase) Order 2009 

SI 2009/202 Companies Act 2006 (Amendment to Schedule 2) Order 
2009 
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SI 2009/203 Police Act 1997 (Criminal Records) (Electronic 
Communications) Order 2009 

SI 2009/206 Local Authorities (Alteration of Requisite Calculations) 
(England) Regulations 2009 

SI 2009/208 National Insurance Contributions (Application of Part 7 of 
the Finance Act 2004) (Amendment) Regulations 2009 

SI 2009/212 Criminal Defence Service (Information Requests) (Prescribed 
Benefits) Regulations 2009 

HC 227 Statement of Changes in Immigration Rules 

Instrument subject to annulment (Northern Ireland) 

SR 2009/21 Safeguarding Vulnerable Groups (Prescribed Criteria) 
(Foreign Offences) Order (Northern Ireland) 2009 
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APPENDIX: ENVIRONMENTAL DAMAGE (PREVENTION AND 
REMEDIATION) REGULATIONS 2009 (SI 2009/153) 

Further information from the Department for Environment, Food and Rural 
Affairs 

Q1: What were the main elements of NGO criticism in the first consultation? 

A1: NGOs were critical of the government minimum implementation approach proposed 
in the first consultation. In particular they advocated going further than the directive in 
three particular areas: first, they wanted to extend protection beyond EC protected species 
and habitats to include nationally protected species and habitats on SSSIs. Second, they 
wished us to extend strict liability beyond the activities in annex III, in particular for 
biodiversity damage. Third, they were unhappy with the adoption of the permit and state 
of the art defences. Some NGOs also raised specific concerns in the case of Genetically 
modified organisms and did not wish the permit or state of the art defences to apply to 
GMOs. 

 NGOs were also concerned at a perceived intention to restrict their rights of access under 
article 12 of the directive to report cases of concern. 

Q2: How far did the Government accept any of the NGOs criticisms before finalising the 
regulations? 

A2: The government has a general approach to the implementation of directives which is 
to avoid ‘gold plating’ except in exceptional circumstances justified by cost benefit analysis 
and following stakeholder engagement. In view of this approach, it was not considered 
possible or appropriate to go beyond the directive in many respects. Having said that, we 
did accede to the request to extend protection to SSSIs, and in these areas, we have 
introduced a site based threshold of damage. We did not think it proportionate or 
appropriate to extend strict liability beyond annex III. The reasons for this were explained 
in the second consultation document. In particular, it was felt that many instances of 
damage would be the result of negligence in any event and therefore ELD would apply, 
secondly it was felt disproportionate to combine such an extension with the extended 
protection to SSSIs. We have also maintained our approach in favour of the permit and 
state of the art defences. It was felt to be legitimate to allow industry some certainty that, 
provided they comply with the terms of their permit, they would not be liable for any 
damage. We also think that serious damage is very unlikely to be caused if the operator is 
fully compliant with the terms of his permit, so the significance of this defence is limited. 

In relation to GMOs, this matter was very carefully considered, and it was decided that 
the permit and state of the art defences were in accordance with the overall government 
policy that GMOs are subject to a very rigorous testing and risk assessment regime at 
Community level and therefore present minimum risk to the environment. 

The concerns regarding rights of access under article 12 were, I think, the result of a slight 
misapprehension following the first consultation. NGO rights have not been restricted at 
all, and indeed, there are duties to consult third parties regarding the contents of 
remediation notices as well. 

Q3: What was the extent of support for the second consultation? 

A3: In general, NGOs refrained from repeating their general criticisms in the second 
consultation, and concentrated on answering the more detailed questions in the second 
consultation document. For all but one of the questions, the majority of respondents 
agreed with the government proposals. The exception was the proposed approach in 
relation to sea fishing where the majority of NGOs were not in agreement. In relation to 
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business respondents, again the majority were in support, with the exception of the 
proposed approach based on joint and several liability. 

February 2009 

 


