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The Select Committee on the Merits of Statutory Instruments  
The Committee has the following terms of reference: 

(1) The Committee shall, subject to the exceptions in paragraph (2), consider— 
(a) every instrument (whether or not a statutory instrument), or draft of an 

instrument, which is laid before each House of Parliament and upon which 
proceedings may be, or might have been, taken in either House of Parliament 
under an Act of Parliament; 

(b) every proposal which is in the form of a draft of such an instrument and is laid 
before each House of Parliament under an Act of Parliament, 

with a view to determining whether or not the special attention of the House should be 
drawn to it on any of the grounds specified in paragraph (3). 

(2) The exceptions are— 
(a) remedial orders, and draft remedial orders, under section 10 of the Human 

Rights Act 1998; 
(b) draft orders under sections 14 and 18 of the Legislative and Regulatory Reform 

Act 2006, and subordinate provisions orders made or proposed to be made 
under the Regulatory Reform Act 2001; 

(c) Measures under the Church of England Assembly (Powers) Act 1919 and 
instruments made, and drafts of instruments to be made, under them. 

(3) The grounds on which an instrument, draft or proposal may be drawn to the special 
attention of the House are— 

(a) that it is politically or legally important or gives rise to issues of public policy 
likely to be of interest to the House; 

(b) that it may be inappropriate in view of changed circumstances since the 
enactment of the parent Act; 

(c) that it may inappropriately implement European Union legislation; 
(d) that it may imperfectly achieve its policy objectives. 

(4) The Committee shall also consider such other general matters relating to the effective 
scrutiny of the merits of statutory instruments and arising from the performance of its 
functions under paragraphs (1) to (3) as the Committee considers appropriate, except 
matters within the orders of reference of the Joint Committee on Statutory Instruments. 
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Tenth Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

None. 

 

INSTRUMENTS OF INTEREST 

Draft Terrorism Act 2000 (Code of Practice for Examining Officers) 
(Revision) Order 2009 

1. This Order brings into effect the revised Code of Practice for Examining 
Officers issued under Schedule 14 of the Terrorism Act 2000, to clarify and 
update the 2001 version. The Home Office has worked closely with the 
Office of the National Co-ordinator of Ports Policing and Lord Carlile, the 
Independent Reviewer of Terror Legislation, in formulating a practicable 
code of practice for Examining Officers (who may be a police constable, or 
an immigration officer or a designated customs officer) operating at ports 
and in border areas. It clarifies practice in the light of experience and reflects 
changes in legislation and technology. We commend the practice of review 
and improvement. 

Secretary of State for Energy and Climate Change Order (SI 
2009/229) 

2. This Order makes provisions in connection with the establishment of the 
Department of Energy and Climate Change (DECC), including: 
incorporation of the Secretary of State for Energy and Climate Change as a 
corporation sole; transfer of certain functions from the Department for 
Business, Enterprise and Regulatory Reform (DBERR) and Department for 
Environment, Food and Rural Affairs (DEFRA) and the transfer of property, 
rights and liabilities consequential on transfers effected by the Order. 

3. On 3 October 2008, the Prime Minister announced a series of changes to 
ministerial responsibilities. Responsibility for energy and climate change 
policy has passed from BERR and DEFRA to DECC. Responsibility for a 
number of sponsored bodies has also passed from DBERR and DEFRA to 
DECC, including Ofgem and the Coal Authority. 

4. In addition to its wider responsibilities for food and rural affairs, policy 
responsibility for all environmental policy other than climate change 
mitigation and international adaptation and radioactive waste, remains with 
DEFRA. Work on civil contingencies, resilience and counter-terrorism 
previously undertaken in DBERR is split between DBERR (telecoms) and 
DECC (energy sector). Enforcement work on export control, which also 
contributes towards non-proliferation efforts, remains with DBERR. 

5. A detailed note on the allocation of responsibilities between the three 
departments is available in the House of Lords Library. 
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Local Authority Social Services and National Health Service 
Complaints (England) Regulations 2009 (SI 2009/309) 

6. These Regulations, laid by the Department of Health, follow up the 
commitment made in the 2006 White Paper “Our health, our care, our say” to 
develop a comprehensive single complaints system across health and social 
care by 2009. The White Paper followed adverse reports by the 
Parliamentary and Health Service Ombudsman and by the Health Care 
Commission about the effectiveness of the various complaints systems. We 
note that the Department have undertaken extensive consultation and 
piloting in preparation for these Regulations.  

Local Authorities (Capital Finance and Accounting) (England) 
(Amendment) Regulations 2009 (SI 2009/321) 

7. The Department for Communities and Local Government (DCLG) have 
laid this instrument which implements the commitment given by the 
Minister for Local Government, in November 2008, that the Government 
would, exceptionally, allow local authorities with funds invested in Icelandic 
banks to postpone the financial impact required by normal accounting 
practice (HC Deb, 26 November 2008, col. 726). DCLG have said that, by 
allowing authorities to postpone the budgetary impact of the possible losses 
until 2010-2011, the aim is to give a breathing space to clarify what sums, if 
any, are still at risk; and that, during that period, the Government will 
continue efforts to ensure that investors recover as much as possible from the 
banks. DCLG stress that the Regulations apply only to the principal amount 
of sums invested in banks, and do not enable authorities to delay dealing in 
their accounts with immediate losses of interest of those investments. This 
was in fact the main issue raised to the consultation process with local 
authorities that DCLG carried out at the turn of the year. We note that, in 
the context of its current inquiry into local authority investments, the House 
of Commons Communities and Local Government Committee took relevant 
evidence from Mr Healey on 9 February of this year. 

Allocation of Housing and Homelessness (Eligibility) (England) 
(Amendment) Regulations 2009 (SI 2009/358) 

Social Security (Habitual Residence) (Amendment) Regulations 2009 
(SI 2009/362) 

8. These two instruments make provision for certain British Nationals who have 
been resident in Zimbabwe and who have accepted an offer from Her 
Majesty’s Government of assistance to return to and settle in Great Britain. 
SI 2009/362, laid by the Department for Work and Pensions, waives the 
habitual residence test for income-related benefits; SI 2009/358, laid by the 
Department for Communities and Local Government, waives that test for 
the allocation of local authority housing or homelessness assistance. The 
scheme commences on 18 March and will remain in operation for 2 years. 
Those eligible under the voluntary resettlement scheme include people aged 
70 or over and people under age 70 with medical or social care issues who 
are unable to look after themselves. They will need to show that they do not 
have independent financial means which could be used to fund a new life in 
the UK. Dependents and carers will also be allowed to come to the UK with 
the main applicant. It is thought that about 750 people are eligible for the 
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scheme. We commend the Departments for their prompt action in 
addressing this situation. 

Section 19 Permit Regulations 2009 (SI 2009/365) 

Community Bus Regulations 2009 (SI 2009/366) 

9. These Regulations implement provisions in the Local Transport Act 2008 to 
increase the flexibility of the arrangements under which community transport 
can operate, but also introduce a five year time-limit for all new permits. The 
permit regime exempts not-for-profit bodies, concerned with education, 
religion, social welfare and other activities of benefit to the community, from 
some of the normal licensing requirements which apply to public service 
vehicles. The amending regulations will extend section 19 services 
(community transport services for specific groups of people – e.g. scouts) to 
include vehicles with fewer than 9 passenger seats as well as minibuses and 
larger buses as now; and also extends section 22 services (scheduled 
community bus services for the general public) to include larger vehicles for 
more than 16 passengers. 

BANKING ACT 2009 (RESTRICTION OF PARTIAL PROPERTY 
TRANSFERS) ORDER 2009 (SI 2009/322): GOVERNMENT 
RESPONSE 

10. In our Eighth Report, in relation to this Order and other statutory 
instruments which HM Treasury (HMT) had laid in the interests of 
maintaining financial stability, we said that we were seeking more detail 
about HMT’s consultation of stakeholders on issues arising out of proposals 
for partial property transfer arrangements. We have received further 
information from HMT, which is published at the Appendix. 

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

Access to Justice Act 1999 (Destination of Appeals) (Family 
Proceedings) Order 2009 

Bradford and Bingley plc Compensation Scheme 
(Amendment) Order 2009 

European Parliamentary Elections (Northern Ireland) 
(Amendment) Regulations 2009 

Mental Capacity (Deprivation of Liberty: Monitoring and 
Reporting and Assessments – Amendment) Regulations 2009 

Northern Rock plc Compensation Scheme (Amendment) 
Order 2009 
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Terrorism Act 2000 (Code of Practice for Examining 
Officers) (Revision) Order 2009 

Instruments subject to annulment 

SI 2009/222 London Summit (Immunities and Privileges) Order 2009 

SI 2009/229 Secretary of State for Energy and Climate Change Order 
2009 

SI 2009/309 Local Authority Social Services and National Health Service 
Complaints (England) Regulations 2009 

SI 2009/318 Health and Safety at Work etc. Act 1974 (Application to 
Environmentally Hazardous Substances) (Amendment) 
Regulations 2009 

SI 2009/321 Local Authorities (Capital Finance and Accounting) 
(England) (Amendment) Regulations 2009 

SI 2009/326 Civil Enforcement of Parking Contraventions (City of 
Bradford) Designation Order 2009  

SI 2009/350 Bank Administration (Scotland) Rules 2009 

SI 2009/351 Bank Insolvency (Scotland) Rules 2009 

SI 2009/356 Bank Insolvency (England and Wales) Rules 2009 

SI 2009/357 Bank Administration (England and Wales) Rules 2009 

SI 2009/358 Allocation of Housing and Homelessness (Eligibility) 
(England) (Amendment) Regulations 2009 

SI 2009/362 Social Security (Habitual Residence) (Amendment) 
Regulations 2009 

SI 2009/364 Rotherham Doncaster and South Humber Mental Health 
NHS Foundation Trust (Transfer of Trust Property) Order 
2009 

SI 2009/365 Section 19 Permit Regulations 2009 

SI 2009/366 Community Bus Regulations 2009 

SI 2009/373 Safety of Sports Grounds (Designation) Order 2009  

SI 2009/388 Companies (Shares and Share Capital) Order 2008 

Instruments subject to annulment (Northern Ireland) 

SR 2009/63 Bank Administration Rules (Northern Ireland) 2009 

SR 2009/64 Bank Insolvency Rules (Northern Ireland) 2009 
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APPENDIX: BANKING ACT 2009 (RESTRICTION OF PARTIAL PROPERTY 
TRANSFERS) ORDER 2009 (SI 2009/322) 

Additional information from HM Treasury 

The Banking Act 2009 (the ‘Act’) provides for a Special Resolution Regime (SRR) to deal 
with failing banks. The SRR includes powers for the Treasury and the Bank of England 
(‘the Bank’) to carry out a partial property transfer of a failing UK bank in the interests of 
financial stability, depositor protection, and the minimisation of tax-payer exposure. 

However, if counterparties and creditors of UK banks do not have legal certainty as to 
how a partial property transfer will affect their contractual interests, negative market 
reactions are likely. These negative reactions are likely to include higher regulatory capital 
requirements for UK banks and other regulated institutions that deal with UK banks, and 
higher costs of funding for UK banks, both domestically and internationally. In addition, 
lack of legal certainty will impact adversely on the credit risk of UK banks. Counterparties 
need to be sure that their risk reducing arrangements (including set-off and netting 
arrangements) are effective if these arrangements are to be used to reduce the amount of 
capital counterparties need to hold against an exposure to another counterparty. 

SI 2009/322 Banking Act 2009 (Restriction of Partial Property Transfers) Order 2009 
(the ‘Order’) provides legislative safeguards for the benefit of creditors and counterparties 
of UK banks so as to provide them with greater certainty as to how a partial property 
transfer might affect their contractual rights and to ensure that there are appropriate 
restrictions and limitations on the powers of the Treasury and the Bank to provide for a 
partial property transfer. 

The Government consulted widely on the safeguards that should be implemented to 
provide sufficient legal certainty to financial markets participants, while allowing the 
Authorities necessary flexibility to carry out partial property transfers in the interests of 
financial stability and minimising tax-payer exposure. The Government published a 
consultation document, on 6 November 2008, solely on the safeguards issue (special 
resolution regime: safeguards for partial transfers). The consultation period ended on 
Friday 9 January 2009 (the Order was finally laid in Parliament on Friday 20 February 
2009, in order to come into affect at the same time as the Banking Act’s Special 
Resolution Regime). 16 formal consultation responses were received, and those responses 
that were not confidential have been displayed on the Treasury’s website. 

In addition, the Government consulted throughout the formulation of the policy with a 
group of banking and financial services industry experts, the ‘Expert Liaison Group’ 
(ELG). The ELG was constituted with experts from the major financial services trade 
associations and legal organisations. The ELG met 3 times over the course of the 
formulation of the safeguards Order – once prior to the publication of the 6 November 
consultation document, once during the consultation period, and once after the formal 
consultation process had ended (as the Order was being finalised). The ELG’s input at 
and throughout these stages led to considerable policy movement on the part of the 
Government toward providing stronger protection and legal certainty for the financial 
services market. For example, in relation to set-off and netting, the ELG’s input 
influenced a policy move from a proposed safeguard based on industry master netting 
agreements to a broad safeguard with targeted ‘carve-outs’, and subsequently influenced 
the number and scope of those carve-outs. 

The Order, and it strong partial transfers safeguards, reflects the outcome of this 
consultation process. The ELG will be replaced by a new statutory group, the ‘Banking 
Liaison Panel (BLP), as provided for under the Act. One of the BLP’s key roles will be to 
keep the safeguards secondary legislation, and its affect on financial markets as a whole, 
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under review. The BLP will be constituted in the near future. If, at any time, the BLP (or 
indeed any other market participant) raised new or additional concerns about market 
uncertainty resulting from the safeguards orders, it will, of course, be possible for the 
Government to revise the Order in the future, under the draft affirmative procedure. 

As regards any outstanding issues the industry may have with the Order, we would make 
the following observations: 

• the safeguards Orders were developed to address stakeholder concerns on partial 
transfers and we strongly believe that these orders and the policy they implement 
have addressed the vast majority of the market’s concerns. Indeed they were 
developed through close consultation with key stakeholders; 

• we are aware of some small and technical concerns that the market continue to 
hold in relation to the safeguard, primarily on set-off and netting. This was to be 
anticipated given the highly technical nature of the safeguards and the 
Government has already committed to work with the industry to keep the Order 
under review, for example, via the work of the BLP. Any outstanding issues will be 
considered as part of the on-going work of the BLP. The Government wishes to 
provide as effective a safeguard regime as possible; 

• making the Orders in time for the commencement of the SRR under the Act 
provides the market with the protection they requested for the use of partial 
transfers and therefore reduces the chance of any adverse market reaction to the 
introduction of the special resolution regime. 

March 2009 

 


