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Thirteenth Report 

INSTRUMENT DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instrument and has 
determined that the special attention of the House should be drawn to 
it on the ground specified. 

Housing Benefit (Amendment) Regulations 2009 (SI 2009/614) 

Summary: These Regulations alter the basis on which Housing Benefit is calculated 
to make the five bedroom rate the maximum payable for all new claimants and those 
who move address from 6 April 2009. Existing claimants will be protected for 26 
weeks from the date the new rate applies to their claim. The Social Security 
Advisory Committee and other consultees agree that there is a problem where 
excessive rents are being claimed for large houses, but are not convinced that the five 
bedroom cap is the best solution, and suggested alternative methods of limiting 
payment according to need. The Merits Committee would like to have seen DWP 
give a more thorough analysis of the various options and the advantages and 
disadvantages of each. The House may wish to press DWP to set out more clearly its 
arguments for adopting this particular approach and how the reasonable 
requirements of the estimated 5000 families who will be adversely affected by the 
change are to be met. 

These Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 

1. The Department for Work and Pensions (DWP) has laid these Regulations 
under the Social Security Contributions and Benefits Act 1992 together with 
an Explanatory Memorandum (EM). The Social Security Advisory 
Committee (SSAC), a statutory consultee, has also published its comments 
in a report laid alongside the instrument (Cm 7571). 

2. In its 4th report of this session the Committee drew attention to the Rent 
Officers (Housing Benefit Functions) Amendment (No.2) Order 2008 (SI 
2008/3156) which sought to restore the way that Broad Rental Market Areas 
are constructed for the purpose of setting Housing Benefit rates for claimants 
living in privately rented accommodation following a House of Lords 
judgment in Heffernan v the Rent Service. This instrument adds to the debate 
around DWP’s current approach by capping the payments that can be made 
at the five bedroom rate. 

3. The original Housing Benefit Regulations 2006 (SI 2006/213) make 
provision for a person’s entitlement to be calculated using a maximum rent 
determined by the rent officer in accordance with the Rent Officers (Housing 
Benefit Functions) Order 1997. The rent officer arrangements apply to de-
regulated tenancies in the private rented sector. For claims made in respect 
of relevant tenancies after 7 April 2008 the maximum rent is the Local 
Housing Allowance (LHA) determined by the rent officer for the Broad 
Rental Market Area (BRMA) in which the property is situated. A BRMA is 
defined as an area in which people live and enjoy a range of health, 
educational, recreational, banking and retail services. Rent officers collect 
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market evidence of rents in these areas and then set rates for a range of 
property sizes up to five bedrooms. The LHA rates are set at the median 
level for each property size so that around 50% of the rental market should 
be affordable for people claiming Housing Benefit. The rates are reviewed 
and published monthly so that prospective tenants know the levels of rent 
which will be met by benefit. LHA rates for properties with six or more 
bedrooms are provided to local authorities on request. 

4. The Housing Benefit regulations specify the number of bedrooms that a 
household requires and provide for the maximum Housing Benefit to be the 
lowest of either the applicable LHA or the actual rent (less any items which 
are ineligible such as heating costs) plus £15. There is currently no limit on 
the number of bedrooms a claimant may be entitled to and be covered by the 
LHA. The amendment regulations have the effect from 6 April 2009 of 
making the five bedroom LHA rate the maximum payable for all new 
claimants and those who move address. Existing claimants will be protected 
for 26 weeks from the date the new rate applies to their claim. 

5. While all consultees agreed that there are a number of cases in which the 
system is currently paying excessive amounts of benefit to pay rent for houses 
that an ordinary person in well paid work could not afford, there is a range of 
views as to how this problem should be addressed. There are concerns that 
the proposed five bedroom limit does not allow for a large family’s actual 
needs to be taken into account according to the normal criteria used (e.g. 
one bedroom for every adult couple, other adult over 16, any two children of 
the same sex, two children under age 10 regardless of sex or any other child). 
The DWP’s own Equality Impact Assessment included in the SSAC report 
(CM 7571, pages 32-42) acknowledges that this policy will impact more on 
large families, particularly those from ethnic minorities which are more often 
multigenerational. Paragraph 7.3 of the EM sets out DWP’s view of how 
these disproportionate effects may be mitigated. The SSAC raised further 
questions, including how this proposal interacts with the Government’s child 
poverty objectives as it may cause overcrowding or families being split 
between more than one house (Cm 7571, pages 18-21). The SSAC was 
concerned that the Regulations were not based on sufficiently robust 
evidence and were “an over-hasty, and disproportionate response to a relatively 
small-scale problem. In addition, the potential impacts of the proposed changed did 
not seem to have been properly thought through” (page 15), and did not support 
the Regulations. 

6. The consultation exercise was limited to 6 weeks (shorter than the normal 
period). There was a general view amongst the 27 respondents that the 
policy proposed was a disproportionate response to the problem. Consultees 
such as Shelter and the Citizen’s Advice Bureau suggested alternative 
methods of limiting payment, but, although DWP make some attempt to 
address these counter proposals in the EM, the argument made is rather 
cursory. The Merits Committee would like to have seen a more thorough 
analysis of the various options and the advantages and disadvantages of each. 
The House may wish to press the DWP to set out more clearly its arguments 
for adopting this particular approach and how the reasonable requirements of 
the estimated 5000 families who will be adversely affected by the change are 
to be met. 
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OTHER INSTRUMENTS OF INTEREST 

Charter Trustees Regulations 2009 (SI 2009/467) 

7. The Department for Communities and Local Government (DCLG) have 
laid these Regulations to deal with one consequence of structural change 
orders approved by the House in 2008 which provide for single-tier local 
authorities to be established in certain areas of England from 1 April 2009. 
Historic rights associated with the areas covered by predecessor councils will 
be lost on the reorganisation date when those areas and the associated 
councils are abolished, unless there is an existing local government body for 
the relevant area, such as a parish council, to which they can be transferred. 
In order to avoid that situation arising, an incorporated body known as 
charter trustees will be established to preserve historic rights associated with 
the area for local residents. These Regulations contain detailed provisions 
about charter trustees. When the draft Local Government (Structural 
Changes) (Miscellaneous Amendments and Other Provisions) Order 2009 
was considered in Grand Committee on 25 March, reference was made to 
these Regulations, and the question was raised as to whether persons other 
than elected representatives could be appointed as charter trustees. DCLG 
have confirmed that only elected representatives can become charter trustees. 

Social Security (Claims and Payments) Amendment Regulations 
2009 (SI 2009/604); and Social Security (Transitional Payments) 
Regulations 2009 (SI 2009/609) 

8. These two Regulations represent a major step in the simplification of the 
social security benefits system. Currently different benefits are paid in 
different ways which makes transfers between benefits unduly complex. 
These Regulations combine to set up a uniform system whereby most 
benefits will be paid fortnightly in arrears and on a pay day determined by 
the last two digits of the individual beneficiary’s National Insurance number: 

00-19 - payday Monday 

20-39 – payday Tuesday 

40-59 – payday Wednesday 

60-79 – payday Thursday 

80-99 – payday Friday 

9. A claimant’s allotted payday will henceforward remain with them for life, and 
potential disruption caused by moving between different benefits should be 
minimised. The Social Security (Claims and Payments) Amendment 
Regulations 2009 set out the benefits for which new claims will be paid on 
this basis from April 2009. The Social Security (Transitional Payments) 
Regulations 2009 make rules for converting the existing stock of beneficiaries 
to the new system over the next two years. The Social Security Advisory 
Committee (SSAC) are generally supportive of the move, but have expressed 
some concerns about the management of the transition, particularly about 
the point at which the individual claimant’s benefit is adjusted, which may 
involve money being overpaid and reclaimed over a number of weeks (Cm 
7573). The Committee also notes the cumulative burden of the many recent 
changes to benefits on DWP staff and on organisations that seek to advise 
claimants. 
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Social Security (Additional Class 3 National Insurance 
Contributions) Amendment Regulations 2009 (SI 2009/659) 

10. To qualify for basic State Pension individuals need to have accrued a certain 
number of “qualifying years”. Individuals who have gaps in their 
contributions records, for example because they were not working or not 
earning enough to pay National Insurance Contributions (NICs), may be 
able to pay Class 3 NICs to fill those gaps in their records in order to 
enhance their basic State Pension entitlement. Section 135 of the Pensions 
Act 2008 inserts a new section 13A into the Social Security Contributions 
and Benefits Act 1992. The new section makes provision to enable 
individuals who reach State Pension age between 6 April 2008 and 5 April 
2015 to pay Class 3 NICs for up to an additional 6 tax years from 1975-76, 
providing: 

• they already have 20 existing qualifying years (including any years of 
Home Responsibilities Protection); and 

• if they reach State Pension age before 6 April 2010, they have one 
qualifying year from paid, or treated as paid, National Insurance 
Contributions.  

It also provides for the decision on State Pension entitlement to be revised 
from State Pension age where the contributions are paid after State Pension 
age but before 6 April 2011. These regulations facilitate that change. 

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

European Communities (Definition of Treaties) (United 
Nations Convention on the Rights of Persons with 
Disabilities) Order 2009 

Housing (Replacement of Terminated Tenancies) (Successor 
Landlords) (England) Order 2009 

Instruments subject to annulment 

SI 2009/467 Charter Trustees Regulations 2009 

SI 2009/558 Monkseaton Community High School (Governing Body 
Procedures) (Amendment) Order 2009 

SI 2009/597 National Assistance (Sums for Personal Requirements and 
Assessment of Resources) Amendment (England) Regulations 
2009 

SI 2009/598 Pensions Act 2008 (Abolition of Safeguarded Rights) 
(Consequential) Order 2009 
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SI 2009/599 National Health Service (Pharmaceutical Services and Local 
Pharmaceutical Services) Amendment Regulations 2009 

SI 2009/604 Social Security (Claims and Payments) Amendment 
Regulations 2009 

SI 2009/605 Factories Act 1961 and Offices, Shops and Railway Premises 
Act 1963 (Repeals and Modifications) Regulations 2009  

SI 2009/606 Health and Safety Information for Employees (Amendment) 
Regulations 2009  

SI 2009/607 Social Security Benefits Up-rating Regulations 2009 

SI 2009/608 Social Security Revaluation of Earnings Factors Order 2009  

SI 2009/609 Social Security (Transitional Payments) Regulations 2009 

SI 2009/610 Social Security Pensions (Low Earnings Threshold) Order 
2009  

SI 2009/615 Occupational, Personal and Stakeholder Pensions 
(Miscellaneous Amendments) Regulations 2009 

SI 2009/617 Pensions Regulator (Miscellaneous Amendment) Regulations 
2009 

SI 2009/646 Education (School Performance Information) (England) 
(Amendment) Regulations 2009 

SI 2009/649 Health and Social Care (Financial Assistance) Regulations 
2009 

SI 2009/659 Social Security (Additional Class 3 National Insurance 
Contributions) Amendment Regulations 2009 

SI 2009/661 Social Security (Industrial Injuries) (Dependency) (Permitted 
Earnings Limits) Order 2009  

SI 2009/663 Weights and Measures (Specified Quantities) (Pre-packed 
Products) Regulations 2009 

SI 2009/664 Workmen’s Compensation (Supplementation) (Amendment) 
Scheme 2009  

SI 2009/665 Co-ordination of Regulatory Enforcement (Enforcement 
Action) Order 2009 

SI 2009/669 Co-ordination of Regulatory Enforcement (Regulatory 
Functions in Scotland and Northern Ireland) Order 2009 

SI 2009/670 Co-ordination of Regulatory Enforcement (Procedure for 
References to LBRO) Order 2009 

SI 2009/692 Pensions Increase (Review) Order 2009  

SI 2009/693 Health and Safety (Miscellaneous Amendments and 
Revocations) Regulations 2009 

SI 2009/694 Child Trust Funds (Amendment No. 2) Regulations 2009 

SI 2009/696 Social Security (Contributions) (Re-rating) Consequential 
Amendment Regulations 2009  

SI 2009/697 Tax Credits (Miscellaneous Amendments) Regulations 2009 
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SI 2009/713 Health in Pregnancy Grant (Notices, Revisions and Appeals) 
Regulations 2009 

SI 2009/714 Local Authorities’ Plans and Strategies (Disapplication) 
(England) (Amendment) Order 2009  

SI 2009/715 Civil Enforcement of Parking Contraventions (Bedford) 
Designation Order 3009  

SI 2009/716 Chemicals (Hazard Information and Packaging for Supply) 
Regulations 2009  

SI 2009/722 Sexual Offences Act 2003 (Prescribed Police Stations) 
Regulations 2009  

SI 2009/723 Northern Ireland Act 1998 (Ministerial Offices) Order 2009  

SI 2009/724 Houses in Multiple Occupation (Management) (England) 
Regulations 2009  

SI 2009/751 Health in Pregnancy Grant (Notices, Revisions and Appeals) 
(No. 2) Regulations 2009 

Instrument subject to annulment (Northern Ireland) 

SR 2009/102 Legal Advice and Assistance (Amendment) Regulations 
(Northern Ireland) 2009 

SR 2009/103 Legal Advice and Assistance (Financial Conditions) 
Regulations (Northern Ireland) 2009 

SR 2009/104 Legal Aid (Financial Conditions) Regulations (Northern 
Ireland) 2009 

SR 2009/122 Bank Insolvency (No. 2) Rules (Northern Ireland) 2009 

 


