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Fourteenth Report 

INSTRUMENTS DRAWN TO THE SPECIAL ATTENTION OF THE 
HOUSE 

The Committee has considered the following instruments and has 
determined that the special attention of the House should be drawn to 
them on the grounds specified. 

A. Building Societies (Insolvency and Special Administration) Order 
2009 (SI 2009/805) 

Building Society Special Administration (Scotland) Rules 2009 (SI 
2009/806)   

Financial Services and Markets Act 2000 (Contribution to Costs of 
Special Resolution Regime) Regulations 2009 (SI 2009/807) 

Amendments to Law (Resolution of Dunfermline Building Society) 
Order 2009 (SI 2009/814) 

Summary: These four Treasury instruments were laid before Parliament on 30 
March 2009. The instruments apply to building societies the provisions within the 
Banking Act 2009 for dealing with failing banks, in accordance with the delegated 
powers within that Act. Three of the instruments (805, 807 and 814) were made 
under the “made affirmative” procedure, meaning that they came into force on 29 
March when they were made (subject to approval by resolution of each House of 
Parliament within 28 days). The Treasury said that the reason the Orders needed to 
be in force before they were laid before Parliament was in connection with the 
resolution of the Dunfermline Building Society under the Banking Act 2009. The 
Treasury has undertaken to consult on the three SIs which are for general standing 
legislation (not SI 814 as this was specific to Dunfermline). We note that during 
parliamentary debates on the Banking Act, the use of the “made affirmative” 
procedure attracted some attention. 

These regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 

1. These four Treasury instruments were laid before Parliament on 30 March 
2009. Three of the instruments (805, 807 and 814) were made under the 
“made affirmative” procedure, meaning that they came into force on 29 
March, the day they were made, but are subject to approval by resolution of 
each House of Parliament during the period of 28 days (ignoring periods of 
adjournment of either House for more than 4 days) beginning with the day 
on which the Order was laid. SI 806 also came into force on 29 March but is 
subject to the negative resolution procedure. 

2. The instruments apply to building societies the provisions within the Banking 
Act 2009 for dealing with failing banks, in accordance with the delegated 
powers within that Act. In response to the consultation on the Banking Bill, 
the Building Society Association generally supported the proposal. 
Specifically, the purpose of the four instruments is as follows: 
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• SI 805: Exercises powers under the Banking Act 2009 to apply Part 2 
of that Act (creation of a new insolvency procedure to facilitate 
prompt payment of depositors in a bank insolvency) and Part 3 of that 
Act (creation of a new administration procedure) to building societies; 

• SI 806: Introduces rules for the building society special administrative 
procedure set out in Part 3 of the Banking Act; 

• SI 807: Allows the Treasury to call upon Financial Services 
Compensation Scheme Funds (FSCS) to contribute to costs 
associated with the exercise of a stabilisation power; and 

• SI 814: Amends the law to make the resolution of Dunfermline 
Building Society effective under Part 1 of the Banking Act 2009, e.g. 
making effective the transfer of employees. 

3. As required under the Statutory Instruments Act 1946 the Chancellor of the 
Exchequer wrote to the Lord Speaker on 30 March to explain why the 
Orders had to come into force before they were laid before Parliament. This 
was to allow the Bank of England to make an application for building society 
special administration in respect of the Dunfermline Building Society under 
the Banking Act 2009, and to allow a notification to be served on the 
Financial Services Compensation Scheme in respect of the Dunfermline 
Building Society. The Chancellor also stated that SI 814 needed to come 
into force at the same time as the Dunfermline Building Society Property 
Transfer Instrument 2009. 

4. The Banking Act allows for the “made affirmative” procedure for the above 
three Orders, provided that: 

• The power is being exercised for the first time; and 

• The person exercising it is satisfied that it is necessary to exercise it 
without laying a draft for approval. 

5. During the Parliamentary debate on the Banking Act the issue of the “made 
affirmative” provisions attracted some attention and it was suggested that the 
exercise of the power should be used very judiciously (HL Deb 3 February 
2009, Cols 659 - 662). 

6. The Chancellor of the Exchequer made a statement to the House of 
Commons regarding Dunfermline Building Society on 30 March. He said 
that after the Bank of England had invited offers over the weekend, core 
parts of the Dunfermline would be transferred to the Nationwide Building 
Society, including: its retail and wholesale deposits, its 34 branches, its head 
office and its residential mortgages. He said that the remainder of the 
Dunfermline’s assets and liabilities – including commercial loans, high-risk 
mortgages and subordinated debt – had been put into administration. The 
transfer of parts of the business principally to Nationwide Building Society 
(and in part to the Dunfermline Bridge Bank) was effected by the 
Dunfermline Building Society Property Transfer Instrument 2009. This was 
made by the Bank of England on 30 March in exercise of its powers under 
the Banking Act 2009, and came into force on the same date. 

7. The Treasury has committed to consulting on the three SIs which are for 
general standing legislation (not SI 814 as this was specific to Dunfermline). 
They have also provided a further note on the four SIs which is printed for 
information at Appendix 1. 
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B. Motor Vehicles (Driving Licences) (Amendment) Regulations 2009 
(SI 2009/788) 

Summary: This instrument delays the introduction of the new practical riding test 
taken by learner motorcycle and moped riders from 30 March until 27 April 2009 
and introduces a two-part practical test from that latter date consisting of Module 1 
(specified manoeuvres) and Module 2 (a 30 minute on road test). It also introduces 
fees for the two-part practical test and increases fees for certain other activities. We 
commend the Department for working constructively with their customers to produce 
an acceptable final outcome, but questions should be asked about the rather 
convoluted route DfT has taken to get there. We therefore suggest that DfT formally 
evaluate the policy development process for this initiative to consider what lessons 
may be learned from it and publish a report for the information of Parliament. 

These Regulations are drawn to the special attention of the House on 
the ground that they give rise to issues of public policy likely to be of 
interest to the House. 

8. The Department for Transport (DfT) has laid these Regulations under the 
Road Traffic Act 1988, together with an Explanatory Memorandum (EM) 
and four Impact Assessments (IA). 

9. This instrument delays the introduction of the new practical riding test taken 
by learner motorcycle and moped riders from 30 March until 27 April 2009 
and introduces a two-part practical test from that latter date consisting of 
Module 1 (specified manoeuvres) and Module 2 (a 30 minute on road test). 
It also introduces fees for the two-part practical test and increases those fees 
for tests conducted on or after 5 October 2009. It also increases certain other 
fees: 

• from 30 March 2009, for theory tests taken by learner car drivers and 
motorcycle and moped riders; for practical and unitary tests for car 
drivers and domestic categories of vehicle, for buses, coaches and 
lorries and vehicles with trailers; and 

• from 6 April 2009, for driving licences exchanged for existing licences 
and for driving licences to replace those lost or destroyed. 

10. New manoeuvres for the motorcycle test were set out in EU Directive 
91/439/EEC on Driving Licences (as amended, in particular by 
2008/65/EC). These requirements were initially transposed by SI 2008/508 
which made the manoeuvres specified requirements of the practical 
motorcycling and moped tests taken on or after 29th September 2008. 
However due to difficulties in acquiring the larger test sites required, SI 
2008/2508 subsequently deferred the introduction of these manoeuvres for 
six months until 30 March 2009 to give the Driving Standards Agency 
(DSA) time to provide sufficient national coverage of test centres able to 
conduct the new test manoeuvres off-road. We published an overview 
paragraph and additional information on this delay in our 29th report of 
session 2007-08. 

11. This six month delay was prompted by a number of organisations which 
represent motorcyclists expressing concern for the safety of some 
motorcycling test candidates, who because of the limited number of test sites 
available, would have faced journeys of over 100 miles to take their practical 
riding test. Following that consultation, DfT rethought their strategy and 
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decided that the practical motorcycle test should be split into two parts: 
Module 1 comprising the special manoeuvres, for example riding the bike at 
slow speed, and Module 2 an assessed ride of at least 30 minutes in normal 
traffic. This change in delivery method extends the range of sites which can 
accommodate the test, enables better utilisation of the current test centre 
estate and, consequently provides improved geographic coverage and shorter 
travel distance for some candidates. The proposal for dividing the test into 
two modules has been received very positively by interest groups. The 
current regulations introduce this revised format (and accompanying fee 
structure) but require a further four weeks delay until 27 April to enable the 
appropriate arrangements to be put in place. The EU has been made aware 
and accepts the delay. 

12. We commend the Department for working constructively with their 
customers to produce an acceptable final outcome, but questions should be 
asked about the rather convoluted route DfT has taken to get there. In 
fairness to the Department it should be noted that the option of splitting the 
test was considered in their original consultation exercise in 2002 and was 
initially rejected by respondents (26 respondents agreed and 59 disagreed).1 
The necessary improvement and refurbishment of DSA test sites to 
accommodate the new motorcycling test has been funded through the fees 
charged to a wider range of drivers, and while there is some merit in the 
argument offered that much of the infrastructure change has also benefited 
other drivers, it is now legitimate to question whether so extensive a 
refurbishment programme was necessary. We therefore suggest that DfT 
formally evaluate the policy development process for this initiative to 
consider what lessons may be learned from it and publish a report for the 
information of Parliament.  

 

OTHER INSTRUMENTS OF INTEREST 

Armed Forces (Naval Chaplains) Regulations 2009 (SI 2009/826) and 
two related instruments2 

13. These three SIs are the first batch of about 60 instruments which the 
Ministry of Defence (MOD) proposes to make before the Summer recess to 
effect full implementation of the Armed Forces Act 2006 on 31 October 
2009. The 2006 Act represents a significant overhaul of legislation affecting 
the armed forces. It repeals the service discipline Acts – the Army Act 1955, 
the Air Force Act 1955 and the Naval Discipline Act 1957 – and replaces the 
previous three separate systems of law with a single, harmonised system of 
service law governing all members of the armed forces. The instruments the 
MOD will make in the coming months will largely centre on disciplinary 
matters, covering: offences; powers of arrest, search and seizure; pre and post 
charge custody; investigation and charging; summary hearings; service 
courts; evidential matters and sentencing. But there are also some additional 
matters to be covered such as forfeitures and deductions from service pay 

                                                                                                                                       
1 http://dsa.gov.uk/Consultation.asp?id=SXE558-A7804B99&cat=336  
2 Armed Forces (Aliens) Regulations 2009 (SI 2009/835) and the Armed Forces (Civilians Subject to Service 

Discipline) Order 2009 (SI 2009/836). 
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and enlistment. The Instruments subject to Parliamentary procedure will be 
laid in batches and the MOD has said that whenever possible, they will be 
grouped thematically with a single explanatory memorandum covering linked 
instruments. 

Family Proceedings (Amendment) (No. 2) Rules 2009 (SI 2009/857) 

Family Proceedings Courts (Miscellaneous Amendments) Rules 2009 
(SI 2009/858) 

14. Following a report by the Constitutional Affairs Select Committee in 2005 
and extensive consultation, the Government identified a need to improve 
confidence in the operation of the Family Courts by improving transparency. 
In ’Family Justice in View’ (Cm 7502) the Government proposed to address 
this by making family court proceedings more open to the media. Accredited 
journalists will be able to explain sufficient information of the outline of cases 
to allow readers to understand the gist of proceedings but without specifically 
identifying those involved. Further relaxations on what may be reported are 
being considered but would require primary legislation. The court will retain 
the discretion to close all or part of the hearing if the interests or the safety of 
the child indicates it is necessary. Further provisions in these regulations 
remove many of the restrictions about who the parties to the case can 
communicate information to, with the aim of making it easier for them to 
obtain appropriate help and support: the revised restrictions focus on the 
purpose for which such information is to be communicated. These new 
regulations aim to clarify the position and provide a consistent approach 
across all tiers of courts. The Committee welcomes the move but regrets that 
measures on a sensitive subject, that have been in development for a number 
of years, were brought in during Recess, limiting the House’s ability to 
scrutinise them before they came into effect. 

 

DEBATING NEGATIVE INSTRUMENTS: NOTES FOR THE HOUSE 

15. On 26 March the House endorsed Baroness Thomas of Winchester’s 
proposed new procedure for debating negative instruments on a neutral “take 
note” motion. The Committee has set out, in Appendix 2, the various ways 
in which negative instruments can be debated.  

 

INSTRUMENTS NOT DRAWN TO THE SPECIAL ATTENTION OF 
THE HOUSE 

 The Committee has considered the instruments set out below and has 
determined that the special attention of the House need not be drawn 
to them. 

Draft Instruments requiring affirmative approval 

European Communities (Definition of Treaties) (Maritime 
Labour Convention) Order 2009 

Freedom of Information (Time for Compliance with Request) 
Regulations 2009 
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National Assembly for Wales (Legislative Competence) 
(Agricultural and Rural Development) Order 2009  

Scotland Act 1998 (Modification of Schedule 4) Order 2009  

Transfer of Tribunal Functions (Lands Tribunal and 
Miscellaneous Amendments) Order 2009 

 Instruments subject to annulment 

SI 2009/707 European Communities (Designation) (No. 2) Order 2009 

SI 2009/717 Road Vehicles (Approval) Regulations 2009  

SI 2009/718 Road Vehicles (Individual Approval) (Fees) Regulations 2009  

SI 2009/719 Motor Vehicles (Type Approval and Approval Marks) (Fees) 
(Amendment) Regulations 2009  

SI 2009/729 Title Conditions (Scotland) Act 2003 (Development 
Management Scheme) Order 2009  

SI 2009/774 Financial Services and Markets Act 2000 (Controllers) 
(Exemption) Order 2009  

SI 2009/782 Fire Precautions (Sub-surface Railway Stations) (England) 
Regulations 2009  

SI 2009/786 Public Service Vehicles (Operators’ Licences) (Amendment) 
Regulations 2009  

SI 2009/787 Public Service Vehicles (Operators’ Licences) (Fees) 
(Amendment) Regulations 2009  

SI 2009/796 Cosmetic Products (Safety) (Amendment) Regulations 2009  

SI 2009/799 Goods Vehicles (Plating and Testing) (Amendment) 
Regulations 2009  

SI 2009/802 Motor Vehicles (Tests) (Amendment) (No. 2) Regulations 
2009  

SI 2009/804 Goods Vehicles (Licensing of Operators) (Fees) 
(Amendment) Regulations 2009  

SI 2009/810 Guardian’s Allowance Up-rating Regulations 2009  

SI 2009/811 Road Vehicles (Display of Registration Marks) (Amendment) 
Regulations 2009  

SI 2009/815 Motor Vehicles (Approval) (Amendment) Regulations 2009  

SI 2009/818 Road Vehicles (Approval) (Consequential Amendments) 
Regulations 2009  

SI 2009/822 Building (Scotland) Act 2003 (Exemptions for Defence and 
National Security) Order 2009  

SI 2009/826 Armed Forces (Naval Chaplains) Regulations 2009  

SI 2009/830 Education (Free School Lunches) (Working Tax Credit) 
(England) Order 2009 

SI 2009/834 Personal Injuries (NHS Charges) Amendment (No. 2) 
Regulations 2009 
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SI 2009/835 Armed Forces (Aliens) Regulations 2009  

SI 2009/836 Armed Forces (Civilians Subject to Service Discipline) Order 
2009  

SI 2009/842 Organic Products Regulations 2009  

SI 2009/844 Motor Cars (Driving Instruction) (Amendment) Regulations 
2009  

SI 2009/847 Zimbabwe (Financial Sanctions) Regulations 2009 

SI 2009/853 Financial Markets and Insolvency Regulations 2009  

SI 2009/855 Goods Vehicles (Authorisation of International Journeys) 
(Fees) (Amendment) Regulations 2009  

SI 2009/856 International Carriage of Dangerous Goods by Road (Fees) 
(Amendment) Regulations 2009  

SI 2009/857 Family Proceedings (Amendment) (No. 2) Rules 2009  

SI 2009/858 Family Proceedings Courts (Miscellaneous Amendments) 
Rules 2009  

SI 2009/861 International Transport of Goods under Cover of TIR 
Carnets (Fees) (Amendment) Regulations 2009  

SI 2009/863 Motor Vehicles (Approval) (Fees) (Amendment) Regulations 
2009  

SI 2009/865 Motor Cycles Etc. (Single Vehicle Approval) (Fees) 
(Amendment) Regulations 2009  

SI 2009/866 Passenger and Goods Vehicles (Recording Equipment) 
(Approval of Fitters and Workshops) (Fees) (Amendment) 
Regulations 2009  

SI 2009/875 Products of Animal Origin (Third Country Imports) 
(England) (Amendment) Regulations 2009 

SI 2009/876 Public Service Vehicles Accessibility (Amendment) 
Regulations 2009  

SI 2009/877 Public Service Vehicles (Conditions of Fitness, Equipment, 
Use and Certification) (Amendment) (No. 2) Regulations 
2009  

SI 2009/878 Public Service Vehicles (Registration of Local Services) 
(Amendment) (England and Wales) Regulations 2009  

SI 2009/879 Road Transport (International Passenger Services) 
(Amendment) Regulations 2009  

SI 2009/880 Road Vehicles (Registration and Licensing) (Amendment) 
Regulations 2009  

SI 2009/881 Vehicle Excise (Design Weight Certificate) (Amendment) 
Regulations 2009  

SI 2009/883 Health Service Commissioner for England (Authorities for 
the Ashworth, Broadmoor and Rampton Hospitals) 
(Revocation) Order 2009 

SI 2009/885 Northern Ireland Act 1998 (Modification) Order 2009 
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SI 2009/891 Purity Criteria for Colours, Sweeteners and Miscellaneous 
Food Additives (England) Regulations 2009 

SI 2009/892 Accession (Immigration and Worker Registration) 
(Amendment) Regulations 2009  

SI 2009/942 Crime and Disorder (Overview and Scrutiny) Regulations 
2009  

SI 2009/975 Proceeds of Crime Act 2002 (References to Financial 
Investigators) Order 2009 

Instruments subject to annulment (Northern Ireland) 

SR 2009/143 Police Service for Northern Ireland (Pensions) (Amendment) 
Regulations 2009 
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APPENDIX 1: BUILDING SOCIETIES (INSOLVENCY AND SPECIAL 
ADMINISTRATION) ORDER 2009 (SI 2009/805) AND THE THREE RELATED 
INSTRUMENTS3 

Further information from HM Treasury 

Q1. Paragraph 8.1 of the EM for SI 2009/805 says that the Government has committed to 
consulting on the application of Parts 2 and 3 [of the Banking Act 2009] to Building Societies 
and will do so as soon as possible. Is this statement in the EM correct? 

A1. Yes, the Government is planning to consult on both the contribution to the costs of 
the SRR regulations and the application of parts 2 and 3 to building societies (which 
would include instruments 805 and 806). 

Q2. Why is the Government not going to consult on all of the SIs? 

A2. The Government is consulting on the 3 SI’s that are for general standing legislation. 
SI 814 is specific to the resolution of Dunfermline; therefore it would not be appropriate 
for any wider consultation to occur. 

Q3. Is there anything in the SIs that the Government knows they will, or may, have to change at a 
later date, but have not had time to prepare the necessary amendments yet? 

A3. There are some typographical errors, which we are in process of issuing correction 
slips on. 

As some of the SI’s will be subject to consultation the Order, Regulations and Rules may 
be updated following the consultation exercises. 

Q4. Looking at the EM to SI 805, it seems noteworthy that the Secretary of State will not be able 
to apply for a building society insolvency order (para 4.7.2). The SI itself seems to go on and 
strike out one of the grounds for applying for such an insolvency (that it “would be in the public 
interest” - section 96(1)(b) of the Banking Act 2009). Why has that ground been eliminated for 
building societies, and what are the implications? Why is it needed for banks but not building 
societies? Is it a permanent change or just temporary? 

A4. This difference of approach in SI 805 is because the Secretary of State has a different 
role with regard to banks (which are companies) and building societies, which are 
mutuals. The Secretary of State (through Companies House) has a role in relation to the 
registration of companies which he does not have in relation to building societies. Instead 
the FSA acts as the registrar of building societies. The Government considered that it 
would be inappropriate for the Secretary of State to have a role here, and that grounds A 
and C in section 96, together with the other conditions in section 96(3) of the 2009 Act, 
were sufficient in relation to an application made by the FSA. However, we will include 
the point in the consultation on SI 805. 

Q5. Why are shareholding members prevented from voting on the administrator’s proposals (EM 
for SI 805 paragraph 4.7.4)? 

A5. In the case of Dunfermline, the majority of shareholding members have been 
transferred to Nationwide. 

Shareholding members will, like creditors, be able to participate in a distribution, at the 
administrator’s discretion. This goes beyond the position for banks, whose shareholders, 
as company shareholders, may not participate in a distribution. This is in recognition that 
                                                                                                                                       
3 Building Society Special Administration (Scotland) Rules 2009 (SI 2009/806), Financial Services and Markets Act 

2000 (Contribution to Costs of Special Resolution Regime) Regulations 2009 (SI 2009/807) and the Amendments to 
Law (Resolution of Dunfermline Building Society) Order 2009 (SI 2009/814). 
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any remaining shareholding members have an interest in the society which is similar to a 
debt. 

However, for this Order it was not felt appropriate to allow shareholding members to vote 
on the administrator’s proposals under objective 2 (rescuing the society as a going concern 
or achieving a better result than would be the case if the society were wound up without 
first being in administration). In part this is because it was felt inappropriate to devise 
exactly how any shareholder member should vote on those proposals (e.g. on a “one 
member one vote” basis, or according to the size of that member’s shareholding). 
However, more generally the Government did not favour the principle of shareholding 
members participating in this way, given that after a partial transfer there may be few if 
any shareholding members left and their interests are different to creditors’ interests. 
Shareholders of banks cannot participate in this way in a bank administration. 

The Government intends to consult on whether and how members should participate in 
voting and other procedural matters in a bank administration procedure as part of its 
consultation on these orders and make any amendments necessary. 

Q6. When does the Government plan to bring in the Special Administration Rules for England 
and Wales and Northern Ireland, and will there be a consultation on those Rules? 

A6. The Government is planning to publish draft Rules for consultation as part of the 
consultation on the Orders 805 and 806 above. These Rules will be made and laid 
following that consultation. 

Q7. Specifically, how does the Act of Sederunt (Rules of the Court of Session Amendment No.6) 
(Building Society Special Administration etc.) 2009 tie in with this batch of SIs? Is this instrument 
subject to any parliamentary process? 

A7. Paragraph 2(2) amends rule 74.32B of the Rules of the Court of Session (which was 
inserted by S.S.I.2009/63). Rule 74.32B concerns the procedure for an application for the 
prior approval of a resolution for voluntary winding up of a bank. The amendment 
extends the procedure to the voluntary winding up of a building society. Prior approval of 
such a winding up is now required by virtue of section 90D of the Building Societies Act 
1986 - inserted by SI 805. 

Paragraph 2(5) applies the various Court of Session Rules on bank administration 
(inserted by SSI 2009/63) to building society special administration, with appropriate 
modifications. These provisions cover procedural aspects of building society special 
administration, which are not covered in SI 806 as they concern the procedure of the 
court. 

There is no parliamentary procedure for an Act of Sederunt, though it would normally be 
made at least 21 days before coming into force to allow scrutiny by the Scottish equivalent 
of the JCSI. 

Q8. Will the Banking Liaison Panel (under Section 10 of the Banking Act 2009) advise on the 
application of the Special Resolution Regime to Building Societies? 

A8. Yes it can do and it is intended that this be added to the agenda of a future meeting. 

Q9. Regarding paragraph 7.3 of the EM for SI 806, what are the new rules and modifications (in 
brief)? 

A9. The main differences to the Bank Administration (Scotland) Rules are as follows: 

• changes in terminology and references to legislation, to use the appropriate 
terminology and legislative references for building societies/BSSA (e.g. Rule 4, 36 
and 40); 
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• changes to the content required for the application for a special administration 
order (rule 9) and for the administrator’s proposals in the objective 1 and objective 
2 stages (rules 19 and 20). These are mainly to reflect differences between banks 
and building societies: for example a building society has a registered name and a 
principal office. 

• rules 19(2)(i) and (j) and 20(2)(i) and (j) also require certain information to be 
given about shares issued by the society, as savings accounts and certain other 
investments in building societies are held in the form of shares; 

• the requirements for “service” and “notification” are merged into a single rule 
(rule 13) as in practice there is no difference between “service” and “other 
notification” (rules 13 and 15 of the Bank Administration (Scotland) Rules 
2009/350): this is a drafting change rather than one relating to building societies; 

• references to the registrar of companies (in the equivalent bank rules) replaced 
with references to the FSA, which is the registrar for building societies (e.g. rule 
32(1)(b)). 

Q10. Regarding paragraph 8.1 of the EM for SI 807, which consultees were concerned about the 
use of FSCS funds in this manner and what were their concerns? Is the EM saying that their 
concerns dissipated because of the safeguards provided? 

A10. The power in section 171 of the Banking Act 2009 as exercised through this SI 
allows funds from the FSCS to contribute to the cost of a special resolution measure 
under Part 1 of the Act. Representatives of the financial services industry (for example the 
British Bankers Association) expressed concerns in response to consultations on the 
Banking Act 2009 over using FSCS resources (which the financial services industry fund 
through levies) for actions other than paying compensation to depositors. 

The Authorities did not agree with these concerns and believed that the FSCS should be 
used to contribute to the costs of resolution for the following reasons: 

• First, where intervention is necessary to prevent the cost to the wider economy of 
the failure of a bank, there is a strong argument for banks to contribute to that 
cost. Banks, and the financial services sector more widely benefit directly from the 
achievement of the SRR objectives. In particular, the objective of enhanced 
financial stability and confidence in the banking system. Therefore it is entirely 
appropriate that the sector should contribute to costs of measures that achieve 
these objectives. 

• Second, the nature of the trigger for entry into the SRR (as set out in section 7 of 
the Banking Act 2009 – is that the firm has or is likely to fail its threshold 
conditions which would in all conceivable circumstances lead to a payout under 
the FSCS). Therefore but for the use of a resolution tool, the financial services 
sector would have to fund the cost of compensation to depositors arising as a result 
of the failure of a deposit-taker through the FSCS. Therefore it is also entirely 
appropriate for the Treasury to be able to provide that the banks should contribute 
to the costs arising from an exercise of the Special Resolution Regime tools that 
are designed to address a failing bank. 

However, in response to these concerns the Authorities proposed and implemented a 
number of safeguards (set out in section 171 of the Act and SI 807) surrounding the use 
of the FSCS funds to contribute to costs of a resolution. These are that 

• The FSCS cannot contribute more to a resolution than it would have paid out to 
depositors had the bank or building society failed. 

• The resolution costs must be independently verified. 
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• There are appeal mechanisms in SI 807. 

Q11. On SI 814, could you clarify the relationship between Orion Building Society and 
Dunfermline Building Society? 

A11. The term Orion Building Society should be replaced with Dunfermline Building 
Society. 

Q12. Is this the first time a Property Transfer Instrument has been issued under the Banking Act 
2009? Are these Instruments subject to any parliamentary procedure? 

A12. Yes this is the first time a property transfer instrument has been issued under the 
Banking Act 2009. The procedure for these Instruments is set out in section 41 of the 
Banking Act 2009 and applied to Building Societies through section 84 of the Act. In 
short, the Treasury has to lay a copy of these instruments before Parliament. 

April 09 
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APPENDIX 2: DEBATING NEGATIVE INSTRUMENTS 

The Procedure Committee recently agreed a new procedure for debating negative 
statutory instruments (SIs). This Appendix reminds Members of the three options now 
available for debating negative SIs. 

Prayer motion (fatal) 

A Member can table a “prayer” against a negative SI. Under the standard negative 
procedure, the SI is annulled if the prayer motion is agreed by the House within 40 days 
of the SI being laid. The 40-day clock stops running for recesses of more than four days. 

 

Prayer 

Title of SI Baroness X to move that a Humble Address be presented to Her Majesty 
praying that the [Regulations/Order], laid before the House on [date], be annulled (SI 
2009/xxxx). 

 

The Government Chief Whip endeavours to find time for any Member who tables a 
prayer in the “Motions relating to delegated legislation” section of the House of Lords 
Business document and contacts his office with fair notice before the expiry of the 40-day 
period. 

Critical motion (non-fatal) 

A Member can table a motion criticising a negative SI but not seeking to overturn it (i.e. a 
non-fatal motion). All of the following are examples of critical, non-fatal, motions. 

 

Examples of critical non-fatal motions 

“To move that this House regrets that the [instrument] does not ...” 

“To move that this House calls on Her Majesty’s Government to review ...” 

“To move that this House calls on Her Majesty’s Government to revoke the 
[instrument] because ...” 

 

Take note motion 

Until recently the usual way to secure a debate on a negative SI was to table a prayer or 
critical motion, even if the Member concerned had no desire to annul the SI. On 26 
March the House agreed a Procedure Committee proposal under which an SI may be 
debated on a “take note” motion, to avoid deterring Members who wish to debate an 
instrument without being seen to criticise it. (Procedure Committee, 1st Report, 
paragraphs 4 to 12) 

This may be particularly useful when the Merits Committee has reported an SI as being of 
interest and worthy of further debate; or if a Member has concerns about one particular 
element, but does not wish to criticise the whole SI. 

 

Take note motion 

Title of SI Lord X to move that this House takes note of the [instrument]. Zth Report 
from the Merits Committee 
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The Procedure Committee has indicated that these neutral motions are particularly 
suitable for Grand Committee (where the motion would be to “consider” the SI). 

The Government Chief Whip has undertaken to treat “take note” motions in the same 
way as prayers, and will therefore endeavour to find time for any Member who tables a 
take note motion in the “Motions relating to delegated legislation” section of the House of 
Lords Business document and contacts his office with fair notice before the expiry of the 
40-day period. 

The Procedure Committee has noted that hostile motions, such as prayers, will usually 
take precedence over take note motions; and that the fact that an SI has been debated on 
a take note motion will not preclude Members from subsequently tabling a prayer. 

Format of debate 

The format of debate for any of the three options is usually: 

• Member who tabled motion opens; 

• other Members contribute; 

• speeches from the Liberal Democrat and Opposition front benches; 

• Minister responds; 

• Member who tabled motion closes, and moves or withdraws motion 

Context 

The Joint Committee on Conventions of the UK Parliament concluded in relation to SIs: 

“that the House of Lords should not regularly reject Statutory Instruments, but 
that in exceptional circumstances it may be appropriate for it to do so”; and 

“There are situations in which it is consistent both with the Lords’ role in 
Parliament as a revising chamber, and with Parliament’s role in relation to 
delegated legislation, for the Lords to threaten to defeat an SI”(Session 2005-06, 
HL Paper 265-i, paragraphs 227 and 229). 

Further advice 

Further advice on delegated legislation (SIs) can be obtained from the Clerk of Delegated 
Legislation (Jake Vaughan, tel. 020-7219 8821, e-mail merits@parliament.uk). 

Further advice on the tabling of motions can be obtained from the Table Office (tel. 020-
7219 3036; e-mail holtableoffice@parliament.uk). 


