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Fourteenth Report
WELFARE BENEFITS UP-RATING BILL
1.

This Bill requires the Secretary of State or (where appropriate) the Treasury
to up-rate various welfare benefits by 1% by order in respect of the tax years
2014-15 and 2015-16. The Department for Work and Pensions (“DWP”)
has prepared a memorandum, explaining the delegated powers in the Bill. 1 In
fact, the entire substance of each of clauses 1 and 2 is to impose a duty to
make an order; and clause 3(4) confers powers to make commencement
orders. None of the order-making powers is subject to a Parliamentary
procedure.

2.

Clause 1 requires the Secretary of State (or, in the case of child benefit, the
Treasury) to make an order that up-rates the sums listed in paragraph 1 of
the Schedule by 1%. Clause 2 imposes the equivalent duty on the Treasury
in relation to the up-rating of various amounts listed in paragraph 2 of the
Schedule in connection with working tax credit and child tax credit. In each
case, the duty is disapplied where, on a review of the general level of prices in
the UK, it is found that prices have not increased or have increased by less
than 1% (clauses 1(5) and 2(4)). In the case of clause 1, the order must give
effect to the increases within the period specified in subsection (2).

3.

We considered whether it was appropriate that orders prescribing rates of
welfare benefits should be subject to no Parliamentary control, but we
observe that this Bill leaves the Secretary of State and the Treasury with very
little discretion about what the orders may provide for. Apart from the
operation of the rounding power, and the dates on which increases are to
take effect under clause 1, there seems to be no flexibility allowed by either
clause in the provision that may be made. In view of that, we have concluded
that there is little control that the House could usefully exercise in relation to
either category of order, and so we do not find inappropriate the absence of a
Parliamentary procedure for orders under the Bill.
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SUCCESSION TO THE CROWN BILL
4.

There is nothing in this Bill which we wish to draw to the attention of the
House.

DELEGATED POWERS AND REGULATORY REFORM COMMITTEE

5

ENTERPRISE AND REGULATORY REFORM BILL:
GOVERNMENT AMENDMENTS
5.

We reported on this bill on 14 November 2012 and 12 December 2012 (9th
and 10th Reports, HL Papers 64 and 93) in the present session. The
Department for Business, Innovation and Skills (“BIS”) subsequently
prepared an Addendum (dated 8th January 2013) to its earlier
memorandum, to explain delegated powers in three New Clauses moved by
the Government, and inserted in the Bill, at the Grand Committee’s final
sitting on 31 January. 2 But the Addendum did not reach our office until the
afternoon of 31 January itself; and the Department has since acknowledged
that the Addendum should have been, but was not, submitted earlier. The
first two of the three New Clauses, which now appear as Clauses 75 to 77 in
the Bill as amended in Grand Committee, contain delegated powers.

6.

The first New Clause (now clause 75) enables a duty to be imposed by
regulations on certain suppliers of goods or services to provide “customer
data” to customers (or third parties on their behalf) who request it.
Subsection (2)(a) to (c) limit the scope of the power to suppliers of gas and
electricity, mobile phone services and financial services by way of current
account or credit card facilities. But paragraph (d) enables it to be extended
to businesses providing goods or services of other descriptions, specified in
the regulations. “Customer data” is defined in subsection (3). The
regulations may also provide for the form in which data are to be provided,
for charges to be made for the provision of the data, and for conditions to be
satisfied before they are provided (subsections (4)-(6)). All powers under
clause 75 attract the negative procedure, save for that conferred by
subsection (2)(d) (to extend the meaning of “regulated person”), which is
affirmative. We do not regard either these delegations, or the associated
arrangements for Parliamentary control, as inappropriate.

7.

The second New Clause (now clause 76) consists entirely of enabling
powers. Regulations may provide for enforcement of the obligation under
clause 75 by an “enforcer” identified by the regulations: that may be the
Information Commissioner, but need not be. The enforcement provision
may (but need not) include provision for an application to a court or
tribunal, and for the issue and enforcement of compliance notices. The
regulations may also confer powers of investigation on the enforcer, including
powers of entry, search and seizure. Provision can also be made for coordinating enforcement functions between different enforcers, where the
regulations provide for more than one. We were surprised (particularly in
view of the power to include intrusive enforcement provision in the
regulations) to see that they are to be subject only to the negative procedure.

8.

Very little is said on page 3 of the Addendum in support of the general
nature of these powers, or to explain why it is thought that more provision
could not appear in the Bill. While explaining that the regulations could not
impose criminal or financial penalties, nothing is said about the nature of the
sanctions being contemplated, apart from an intention to follow “existing
enforcement models”. The reference to Part 8 of the Enterprise Act 2002 did
not seem to us to be a particularly useful model to rely on, because a good
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deal of the enforcement provision is set out in Part 8 itself. Part 5 of the Data
Protection Act 1998 (which we assume to be the other Act to which BIS
meant to refer) does make provision about enforcement; but, again, a good
deal of the provision appears on the face of the Act, and an entire Schedule is
devoted to rights of entry and inspection.
9.

We are not persuaded by the case which BIS seeks to make in the Addendum
in support of the delegation of power in clause 76. We therefore
recommend that the Bill be amended at Report stage either to include
much more provision about enforcement in the Bill itself, or to
require the affirmative procedure to apply whenever the powers
under this clause are exercised.
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ANTARCTIC BILL
10.

There is nothing in this Bill which we wish to draw to the attention of the
House.
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PRESUMPTION OF DEATH BILL
11.

This Private Member’s Bill provides, for England and Wales, a new
procedure whereby a declaration may be obtained from the High Court that
a missing person is to be deemed to have died, and introduces new
arrangements for the Registrar General then to enter the missing person’s
death in a new Register of Presumed Deaths. The Ministry of Justice
(“MoJ”) has prepared a memorandum explaining the delegated powers in
the Bill. 3

12.

The Bill contains a number of powers, many of which are procedural in
character and none of which (with one exception) seem to us to be
inappropriate. Regulations made by the Registrar General in connection with
entries in the new Register (under paragraphs 1 and 2 of Schedule 1) must
be approved by the Secretary of State but are not subject to a Parliamentary
procedure: this is quite usual; but regulations made by the Secretary of State
about fees for registration under paragraph 6 are subject to negative
procedure, as we would expect.
Clause 17 – Power to amend qualifying period for declaration

13.

Clause 1 enables an application to be made to the High Court for a
declaration that a missing person is presumed to be dead, where the person
has not been known to be alive for a period of at least seven years; and clause
2 requires the court to make the declaration if satisfied that this is so. In that
event, the court must also include a finding that the person is presumed to
have died at the end of the period of seven years following the day on which
he or she was last known to be alive (see clause 2(4)).

14.

Clause 17(a) and (b) enable the Secretary of State to amend that period in
clauses 1 and 2 by affirmative regulations, to substitute some longer or
shorter period. Seven years has long been settled at common law, and also
appears in some statutory provisions, as the period after which a missing
person might be presumed dead for the purposes of court proceedings or of
(for instance) dissolution of marriage. That period is shared by many
common law jurisdictions; but views differ about whether the period should
be longer or shorter (some States in the U.S.A. use a five-year period, others
seven; and Italy uses a twenty-year period). But the period has a longstanding significance when determining the rights of those personally affected
by the disappearance of someone (who may be a close relative).

15.

In the final paragraph on page 5 of the memorandum, MoJ explains that the
power has been taken because “there may come a time when it is considered
that seven years is no longer an appropriate yardstick ...”; and it is implicit
that any conclusion as to the “right” period will be that of Ministers. Any
regulations under clause 17(a) or (b) would require the affirmative
procedure, and so must be debated in both Houses; and the Minister at
Second Reading 4 confirmed that the Government have no present plans to
exercise the powers. But, because any new period would be substituted by
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statutory instrument, Parliament would then only have the choice of
accepting or rejecting it, but would have no opportunity to amend it.
16.

We draw the powers conferred by clauses 17 (a) and (b) to the
attention of the House so that it may consider whether, if the
Government should propose to change the seven-year period, the
House would expect to have the opportunity to amend the chosen
period, rather than merely to accept or reject it. In that event our
recommendation would be that paragraphs (a) and (b) of clause 17
should be omitted from the Bill.
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MOBILE HOMES BILL
17.

There is nothing in this Bill which we wish to draw to the attention of the
House.
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