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Subsidiarity Assessment: New
Psychoactive Substances
13857/13: Proposal for a Regulation of the European Parliament and of
the Council on New Psychoactive Substances
13865/13: Proposal for a Directive of the European Parliament and of
the Council amending Council Framework Decision 2004/757/JHA of 25
October 2004 laying down minimum provisions on the constituent
elements of criminal acts and penalties in the field of illicit drug
trafficking, as regards the definition of drug

Recommendation
1.

We recommend that the House of Lords should issue the reasoned opinion
set out below (in paragraphs 9–14), concluding that the proposed Regulation
and Directive do not comply with the principle of subsidiarity; and should
send it to the Presidents of the European Parliament, the Council and the
Commission, in accordance with the provisions of the European Union (EU)
Treaties, before the expiry of the prescribed period on 13 November 2013.
The Commission’s proposals

2.

The stated purpose of the proposed Regulation is to improve the functioning
of the internal market regarding legal uses of new psychoactive substances by
reducing obstacles to trade and increasing legal certainty for economic
operators. At the same time, it seeks to reduce the availability of substances
that pose health risks to the general population through swifter, more
effective and, what the Commission considers to be, more proportionate EU
action.

3.

The proposed Regulation is based on Article 114 of the Treaty on the
Functioning of the European Union which creates a competence for the EU
to adopt measures “for the approximation of the provisions laid down by law,
regulation or administrative action in Member States which have as their
object the establishment and functioning of the internal market”. It proposes
that:
 the European Monitoring Centre for Drugs and Drug Addiction
(EMCDDA) and Europol will produce a joint report on a new
psychoactive substance;
 the joint report will form the basis on which the Commission, acting on
further advice from the EMCDDA, would take a decision to:
(i)

take no further action in respect of a substance assessed as low
risk;

(ii)

restrict the sale of a new psychoactive substance to consumers
across the EU in respect of substances assessed as medium risk;
or
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(iii) introduce a comprehensive prohibition, including on the
production, import, export, transportation and marketing of a
substance assessed as high risk; and
 it will be possible for the Commission to take immediate steps to protect
public health for a period of up to 12 months if the circumstances
warrant.
4.

The Commission considers the proposal to be consistent with the principle
of subsidiarity because Member States alone cannot reduce the problems
caused to the internal market given their divergent responses to new
psychoactive substances. It also argues that EU-level action is necessary to
ensure that potentially harmful new psychoactive substances can be
identified, assessed, and, if necessary, withdrawn quickly from the market
across all Member States.

5.

The proposed Directive would amend the existing Framework Directive
2004/757 (which lays down minimum provision on the constituent elements
of criminal acts and penalties in the field of illicit drug trafficking) to require
the criminalisation of psychoactive substances assessed as high risk under the
proposed Regulation.
Scrutiny reserve

6.

This report was prepared by the Home Affairs, Health and Education SubCommittee of the House of Lords EU Select Committee whose members are
listed in the Appendix. It does not complete the scrutiny of these proposals.
Scrutiny history

7.

In March 2012, the EU Committee published The EU Drugs Strategy (26th
Report, Session 2012–12, HL Paper 270). The report focussed on many
areas of relevance to the current proposals and concluded that “decisions
about banning such [new psychoactive] substances are, in most cases, best
left to individual Member States”.

8.

At its meeting on 16 October 2013, the Committee scrutinised Explanatory
Memorandums from the Government and heard oral evidence from Norman
Baker MP, Minister of State for Crime Prevention, Home Office, on the
Commission’s proposals.
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Reasoned opinion
9.

We share the Commission’s concerns about the risk of harm to the health
and safety of EU citizens posed by the creation, availability and use of new
psychoactive substances. We consider that the EU has an important role to
play, where possible strengthening and adding value to the actions of
Member States in tackling the negative effects of these substances.

10.

The report of this House’s EU Committee, The EU Drugs Strategy,1
welcomed and endorsed the high esteem in which the European Monitoring
Centre for Drugs and Drug Addiction (EMCDDA) is held, and supported
the continuation of its work towards common definitions and common data
collection practice. The report also supported the Director of Europol’s
efforts to improve the use of Europol’s unique databases and facilities in the
fight against drug trafficking. We support the Commission in its wish to
strengthen the role of these two organisations in assisting Member States and
the EU as a whole to deal with these substances.

11.

We do not, however, share the Commission’s assessment that the Proposal for
a Regulation on New Psychoactive Substances and the Proposal for a Directive
amending Council Framework Decision 2004/757/JHA of 25 October 2004 laying
down minimum provisions on the constituent elements of criminal acts and penalties
in the field of illicit drug trafficking, as regards the definition of drug satisfy the
principle of subsidiarity. This principle provides that, in policy areas which
do not fall within the exclusive competence of the European Union, but
where competence is shared with the Member States, the Union can act
“only if and insofar as the objectives of the proposed action cannot be
sufficiently achieved by the Member States”.2 The two proposals in question,
in our view, include some provisions which are best left to Member State
action and so are not consistent with the principle of subsidiarity.

12.

In its Explanatory Memorandum covering the proposed Directive, the
Commission asserts that the EU is better placed than the Member States to
take action to restrict the availability in the internal market of harmful new
psychoactive substances because Member States cannot address effectively
and sustainably the rapid emergence and spread of these substances. In its
Explanatory Memorandum covering the proposed Regulation, the
Commission asserts that Member States alone cannot reduce the problems
caused by both the spread in the internal market of harmful new
psychoactive substances and by the proliferation of divergent national
responses; and that therefore EU-wide action is required.

13.

We disagree. The proliferation of new psychoactive substances is influenced
by regional, national, and international forces, and these manifest themselves
differently in different Member States depending on the speed at which the
substances become available and the severity of their impact on public
health. Member States have different systems for dealing with harmful drugs
in general and for addressing new psychoactive substances, and require
flexibility to respond to local situations. It is therefore Member States which

1

2

House of Lords European Union Committee, The EU Drugs Strategy (26th Report, Session 2012–12, HL
Paper 270).
Article 5(3) of the Treaty on European Union.
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are best placed to decide how to respond to the proliferation of these
substances in a manner that best fits the circumstances in their jurisdictions.
Action at EU-level may in some circumstances bring added value, for
example in the area of information-sharing and in the provision of analysis by
Europol and the EMCDDA, but it is of the utmost importance that Member
States retain their ability to decide what action should be taken in their
jurisdictions regarding new psychoactive substances. This would not
preclude EU-wide action being taken by the Council with respect to a
particular substance or group of substances.
14.

3
4

In addition, the Commission asserts that EU-level action is necessary in
order to avoid hindrance to the legal trade in psychoactive substances, to
prevent the displacement of harmful substances from one Member State to
another, and to avoid problems in co-operation between national judicial
authorities and law enforcement agencies. However, the Commission’s
impact assessment, which accompanies the proposal, states that
comprehensive information about the scale of the legal trade in new
psychoactive substances in the EU is not available.3 Evidence from the UK
Government set out in their Explanatory Memorandum on the Regulation
and the Directive leads us to conclude that legal trade in psychoactive
substances is not sufficiently extensive to warrant the Commission’s
proposed action, which is thus a disproportionate response.4 Furthermore,
any problems concerning displacement or lack of cooperation could be
adequately addressed through the provisions for information exchange in the
proposed Regulation, strengthened if necessary, thereby facilitating effective
enforcement of national decisions. The House of Lords therefore does not
agree that these matters justify transferring Member States’ decision-making
power in respect of new psychoactive substances to the Commission.

European Commission Impact Assessment, SWD(2013) 320 final, page 5.
Home Office Explanatory Memorandums 13865/13 COM (2013) 618 and 13857/13 COM (2013) 619.
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